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Our Ref. No. 98-381-CC 
REPONSE OF TH OFFICE OF CIl COUNSEL MasMutu Intitutiona Funds
DMSION OF INTMNT MAAGEMENT File No. 811-8274 

Your lettr of October 16, 1998 reuests assuce tht the staff would not remmend. 
enforcment action to the Commsion if, as more fuy desribe below, MassMutu 
Intitutiona Funds ("MMF") operates and offers for sae to investors certin "fuds of 
fuds". in reliance on Section 12(d)(I)(G) of the Investment Company Act of 1940 (the
" Act"). 

Facts 

MM is a registere open-end magement invesent company. Massachusett 
Mutu Life Ince Company ("MassMutu") is a mutu 
 lie ince company

organ under the laws of Massachustt, and an investment advisr registere under the 
Investment Advisers Act of 1940. MM ha crete four new series tht ar naed the
 

Destiy Funds (the "Top-Tier Funds"). The Top-Tier Funds are modeled aftr"and wil
 

succ to, four ungistered separte investment accunts curntly manged by MassMutu 
as asset aloction accunts ("SIA"). The SIA have ben markete to retiement plan 'and 
their parcipants as asset allocation investents. MM crete the Top- Tier Funds to maket 
its asset aIoction services to 
 investors who ar not qued to invest in the SIA, including 
non-quaifed deferred compensatio~ plan and other intitutiopa investors. 

MassMutu wil serve as the investment advisr to each Top-Tier Fund. . 
 MassMutu
wil mange the asset alocation mi of each of the Top-Tier Funds by purchaing and sellg 
shaes of certin open-end investment companes tht are advis by MassMutu, or one or 
more of its majority-owned direct or indirect subsidiares, including OppenheimerFunds, Inc. 
("Oppenheimer"), David L. Babson & Co. ("Babson"), or Harbouriew Mangement, Inc. 
("Harbouriew") (collectively the "Underlyin Funds").l Beuse MassMutu,ditlyor 
indirtly controls Oppenheimer, Babson and Harbourew, aU of 
 the Top-Tier~d
Underlying Funds wil be advis exclusively by MassMutu or an entity controlled, by 
MassMutu. 

For puroses of marketig the Top-Tier Funds, you represent tht MM wil hold 
itself out as bein relate to the Underlying Funds by identiing in.its prospectu the 

lOppenheimer is an investment adviser registered under the Advisers Act ("registered 

investment adviser"), and an iIdirect majority-owned subsidiar of MassMutual. Harbourview, a _~ 
registered investment adviser, is wholly owned by Oppenheimer, and thus indirectly owned and 
controlled by MassMutual. Babson, also a registered investment adviser, is wholly owned by DLB 
Acquisition Corp., a majority owned subsidiar of MassMutu. Because MassMutual controls 
Oppenheimer, Harbourview and Babson, they all are afiliated persons of each other within the 
meanng of Section 2(a)(3)(C) ~f the Act. 
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Underlying Funds in which the Top-Tier Funds may invest, and identiing the investment
 

adviser for each Underlying Fund and describing how the advisr is affiliate with
 

MassMutu. The Underlying Fun ar makete separtely to investors other.th the 
investors in the Top-Tier Funds. Although the Underlying Funds may omit simar disclosue. . 
about the afilation between MM and themslves in their prosptu, you represent tht no 
Underlying Fund wil include in its prosptu or maketig materis any statement tht is 
inconsistent with the disclosue in the Top-Tier Funds' prospetu concerng how they ar 
relate companes beuse of the afation of their investment advisrs. 

Anlysis 

Sections 12(d)(1)(A) and (B) of the Act generay lit cert investment companes 
from purhaing shaes from other mvestment companes, an lit cert registere
 

investment companes frm selling 
 their shaes to other investment companes, in excess of
 
certin percntage limtatioii~2 The purose underlyin Sections 12(d)(I)(A) and (B) is to
 
prevent investment companes from controlling other investment companes and cretig
 
complicate pyrad strctues.3 Setion 12(d)(1)(G) of the Act provides tht the lits
 
establihed in Sections 12(d)(1)(A) and (B) do not apply to seties of a registered open-end 
investment company or registered unt investment trt tht ar purhaed by a registere
 

open-end" investment company or a regitere unt investment trt, provided tht, among other
 

thgs, the acquired and acquirg companes ar "par of the same group of investment
 

companes."4 Section 12(d)(1)(G)(ü) defies the term "group of investment companes" to 

2Specificaly, Section 12(d)(I)(A) 'prohibits any registered investment company from acq 

securties of any. investnent company, and prohibits any investment company from acquig secties 
of anyregistered investment company, if imedately afer thè acqition, the acquirg company
 
own more than 3 % of the voting stock of the acquied company, the value of the securties of the
 
acquired company exce 5% of the acg company's assets, or the aggregate value of those
 
secties and the secties of other investment companes owned by the acqg company exce 
10% of its assets.. Section 12(d)(I)(B) generay prohibits a regitered open-end investment company 
from selling its secties to another investment company if imedely afer the sale more th 3 % of 
the outstadig voting securties 
 of the acqed company is owned by the acqg company or more
 
th 10% of the tota outstadi votin secties of the acqed company is owned by the acqg
 
company and other investment companes..
 

. 3 An investment company controllg another investment company could result in a number of 

abuses, including: (1) the pyramding 
 of voting control in the hads of persons with only a nomi 
'stae in the controlled ,company; (2) the abilty of the controlling fud to exercise undue inuence over 
dtÌeadviser of the controlled company though the theat oflarge-scae redemptions, and loss of ._"j".
 

advisory fees to the adviser; (3) the diffculty for investors of appraiing the true value of their 
investments due to the complex structue; and (4) the layerig of sales chages, advisory fee, and
 

.admstrative costs. See,M., South Asia Portolio (pub. avai. Mar. 12, 1997). 

4Section 12(d)(I)(G) imposes other requirements on the acquiring and the acquired companes 

in order to qualify for the exemption from Sections 12(d)(I)(A) and (B). You represent that MMF 
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mea "any 2 or more registered investment companes tht hold themselves out to investors as 
relate companes for purses of investment and investor services. " 

Section 12(d)(I)(G) was enacte as par of the Nationa Securties Markets 
Improvement Act of 1996 ("NSMI "). S The intent underlying Section 12(d)(1)(G) was to 
coif certin exemptive orders6 tht the Commssion had issued permttg certin registered
 

investment companes to purha shas of other registered investent companes in the same 
famy or group of fuds without having to comply with the r:rcntage litations established 
in Sections 12(d)(1)(A) and (B) ("afte fud of fuds"). The pre-NSMI orders 

and"the Underlying Funds wil comply in al respets with the other reqirements of Section 
12(d)(I)(G). You seek tte stas views only with respet to whether the Top-Tier Funds and the
 

Underlying Funds are in the "same group of investment companes" for purses of Secions 
12(d)(I)(G)(i)(I and 12(d)(I)(G)(ii) of the Act. 

sPub. L. No. 104290,110 Sta. 3416 (1996). Speificaly, NSMI renumbered former 

subparagraph (G) as subparh (H, and inerted new subpargraph (G) in its place. 

6i 1985, the Commsion issued the fit exemptive order for a fud of fuds to Vanguard's 
STAR Fund. See Vangud Special Tax-Advantaged Retirement Fund, Inc., Investment Company Act 

\ Releae Nos. 14153 (Sep. 12, 1984) (notice) and 14361 (Feb. 7, 1985) (order) ("1985 STAR Order").
 
J Pusuat to the 1985 STAR Order, the STAR fud could purchae no more 


th 10% of 
 the voting
securties of any afiated fud, and was subject to conditions designed to prevent the layerig of sales
 

chages and fee, andto prevent disrutiye redemtion requests for underlying 

fuds. In 1989, the


Commssion issued an .order exemting T. Rowe Prce's Spetr Fund from Section 12(d)(1) of the 
Act, and permtting it to purchae up to 15 % of the securties of cert Prce fuds subject to simar 
conditions as in the 1985 STAR Order. See T.Rowe Prce Spectru Fund, Inc., Investment Company 
Act Releae Nos. 17198 (Oct. 31, 1989) (notice) and 17242 (Nov. 29, 1989) (order). Between 1989 
and 1995, the Commsion issued other exeÌntive orders simar to the STAR and Spe Orders to 
other afliated fuds of fuds. In 1995, before NSMI was adopted, the Commsion 


issued amendedorders to the STAR Fund and Spetru Fund tht elimed most of the existing conditions in the 
intial orders as ealier amended, except the conditions th the investment companes be related 
companes, and tht no underlyig fud would purchae shaes of invesent companes in exces of
 

the limts prescribe in Section 12(d)(I)(A) of 
 the Act. See T. Rowe Prce Spectru Fund, Inc.,
Investment Company Act Releae Nos. 21371 (Sep. 22, 1995) (notice) and 21425 (Oc. "18~ 1995) 

(order); Vangud Special Tax-Advantaged Retirement Fund, Inc., Investment Compaiy Act Releae 
Nos. 21372 (Sep. 22, 1995) (notice) ("1995 STAR notice") and 21426 (Oct. 18, 1995) (order). 

7See H.R. Rep. No. 622, l04th Cong., 2d Sess. at 42 (1996) ("These conditions (in Section 

12(d)(I)(G)). whichare simlar to the conditions generally imposed by the SEC on companes that are:~"" 
currently permtted to operate fuds of fuds pursuant to SEe orders. . . .") ("House Report"). See 
also S. Rep. No. 293, l04th Cong., 2d Se. at 7 (199) ("A new ty of 


fu of 
 fuds, involving a fud
th invests in other fu in the sae group or 'famy' of fu, ha beme a popular way for investors to
 

diversify a fu investment though a sinle, professionaly maged portolio. The SEC ha grted 
individua exemptions from the Investment Company Act's retrctions to severa simar fud of fuds
 

argements, subjec to cert condtions th address the concern unerlying the statory restrictions 
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generay were issued to fuds offuds in which the Top-Tier and Underlying Funds were
 

relate beuse they sha a common adviser, or beuse their advisers were affate 
persons with the meag of Section 2(a)(3)(C)8 of the Act ("control affila~").9 In
NSMI, Congress also enacte Section 12(d)(I)(J) to authori the Commsion to exempt 
fuds of fuds tht did not meet the conditions of Section 12(d)(1)(G), includig unilate
 

10 
fud of fuds. 


You contend tht the Top-Tier Funds and the Underlying Funds compri a "group of 
investment companes" with the nieag of Section 12(d)(1)(G)(ü) beus al of their 
investment advisrs are control afate of MassMutu, and beus the Top-Tier and 
Underlying Funds wil hold themslves out as relate companes to investors in the Top-Tier 
Fund. Speifcay, you contend tht an affate fud of fuds may satisfy the reuiment in 
Section 12(d)(1)(G) of "holdig themselves out to investors as relate companes" by 
disclosing in the Top-Tier Fun~'s prosptu the identity of 
 the Underlying Funds and their 

(such as overly complex corpra stct an excesive dibuton fee). S. 1815 enles fu of fu
 

aremen involvi a group of invesen companes to be offere without obta prior exemtive 
relief frm the Commion. "); Hea on S. 1815, The Seties Invesnt Promotion Act of 199, 
Before the Commtt on 
 Ban, Housin an Urban 
 Af, 100Cong., 2ndSes. 814-5 (199
 
(apnd to wrtt tetiony of Arur Lett, Ch, U.S. Secties an Exche Commsion) .

("Sena Hea"). 

8Section 2(a)(3)(C) of the Act defues the term "afiated person" to include "any person 

directly or indiectly controlling, controlled by, or under common control with, such other 

person. "
 

9See;~, Quivest Funds, Investment Company Act Releae Nos. 21874 (Apr. 5,1996)
 

(notice) and 21933 (May 1, 1996) (order); Twentieth Centu Blended Portolios, Inc., Investment 
Company Act Releae Nos. 21813 (Mar. 11, 1996) (notice) and 21875 (Apr. 8, 1996) (order). But ~ 
1995 STAR notice, n.6, supra (underlying an top-tier fuds were related based upon a common 
servicing agent that provided each Vangud fud with most of its corprate magement, 
adstrijve, shareholder accunting service, distrbution service, and also provided advisory
 

service to some of 
 the Vangud fuds). 

l'1ouse Reprt at 43 (1996) ("The Commttee notes tht may investment company fud 

complexes may not include a suffcient number or varety of fud ty to permt the creation of a
 

workable afiated fud of fuds. Thê Commttee intends the ruemag and exemptive authority in 
new Section 12(d)(I)(J) to be used by the Commsion so that the benefits of fuds are not limted to 
investors in the largest fud complexes, but, in appropriate circumtace, are available to investors :"": 
though a variety of different tyes and sizs of investment company complexes. "). See also Senae
 

Heags at 15, n.21 (wrtten tetimony of Matew P. Fin, President, Investment Company Intitute) ("we
 

alo are pleaed th th proviion (Secon 12(d)(I)(J)) would conf the SEC's authority to grt .
 

exemtive reliefto other 'fu of fu' (e.g., fuds investing in uniated fu) in addition to the
 

exemptive relief graned statutoriy. "). 
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advisers, and describing the existig control relationship among MassMutu and the other 
advisers to the Top-Tier and Underlying Funds. 

",

To quaif for Section 12(d)(1)(G)(ü), a fud of fuds must consis of a "group of 
investment companes" tht 
 hold themslves out to investors as relate companes. In our 
view, a group of investment companes may not hold themslves out as relate companes 
with the meag of Section 12(d)(I)(G)(ü) uness they ar, in fact, relate investment 
companes. You contend tht the Top-Tier and Underlying Funds wil be relate companes 
beus al of their advisrs wil be control afiates of MassMutu. We agr tht Top-Tier 
and Underlying Funds tht are advis by the sae investment advisr, or by advisrs tht are
 

control affiliates, would be "relate" companes for puroses of Section 12(d)(I)(G)(ü) of the 
Act. Th interpretation is consistent with the pre-NSMI exemptive orders issued to fuds of 
fuds argements in which al of the fuds' advisrs were afi1te persons with the 
meag of Section 2(a)(3)(C) of the Act. 

To qua for Section 12(d)(1)(G)(ü), a related group of investment 
 companes also
must hold themslves out to investors as relate companes. We believe tht a group of 
registered investment companes shag a common adviser or having advisers ~t are al 
control affiliate ca satify th~ "holdig out" prong of Section 12(d)(I)(G)(ü) by ide~tiing 
in the acquirg fud's prospetu the acquir fuds in which the acquirg. fud may invest,
 

and disclosing the control relationship among the advisers to the acquig and acqired fuds. 
In our view, it is not necssar tht the acqir fuds' prospectu(es) include comparble 
diclosue or tht the acq and acquig fuds be markete as relate companes for al
 

11 Rather, we believe tht the requirement in Section
 
puroses and to all potential investorS. 


12(d)(1)(G)(ü) tht the fuds must hold themslves "out to "investors" as relate companes for 
puroses of investment and investor services refers only to potential investors in the acquig 
fud beause the relevant inquir is how the fuds are holding themselves out to potential
 

investors in the acquirg fud. Disclosue in the acquirg fud's prospetu of the identity of 
the acqir fuds in which the acquirg fud may invest, and of the control reiationship 
among the advisers to the acquied and acquirg fuds therefore would satisfy the "holdig 
out" reirement of Section 12(d)(1)(G)(ii). 

For the reons set fort above, we concur in your view tht the Top-Tier and 

Underlying Funds are a relate group of investment companes tht wil be holding themselves 
out to investors as related companes with the meang of Section 12(d)(1)(G)(ü). We 
therefore would not recommend erlorcement action to the Commssion under Section 12(d)(1) 

11We note, however, that if the acquired fuds' maketing materials and/or prospectues 

include any statements that are inconsistent with the representations made in the prospetues for the 
acquirig fuds regarding how the acquired and acquiring fuds are related companes becuse of the
 

affliation of their investment advisers, such statements could constitute evidence that the investment
 

companes are not "holding themselves out" as related companies, and render Section 12(d)(I)(G) 
unavailable to the fund of fuds arrangement. 
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of the Act if the Top-Tier and Underlying Funds operate fuds of fuds in reliance on Section 
12(d)(1)(G). The staffs position is based parcularly on your representations tht: (1) the
 

investment advisers to the Top-Tier and Underlying Funds wil be MassMutual or control 
afilates of MassMutul; and (2) the Top-Tier Fun wil dislose in their prospetues how 
they ar relate to the Underlying Funds, as describe more fuy in your lettr. You should 
note tht any different facts or representations might require a dierent conclusion. 

ú-ni. 
Eileen M. Smiey
 
Senior Counl
 

., 
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ROPES & GRAY
 
QNE INTERNATlo.NAL PLACE 

ONE FRANKLIN SQUAREBo.STo.N, MASSACHUSETTS 0.2110.-2624 
1301 K STREET, N. W.30. KENNEDY PLA 

(617) 951-7000 SUITE eo EATPROVIDENCE, RI 02903-2328
 
WASHINGTON, DC 2005-3333
(401) 455-440 FAX: (617) 951-7050 

FAX (401) 455-4401 (202) 626-390
October 16, 1998 FAX: (202) 626-3961 

Offce of the Chief Counel 
Division of 
 Investment Manement 
Securties and Exchange Commssion 
Judiciar Plaz 
450 5th Strt, N.W. 
Washigtn, DC 20549
 

Re: MassMutu Intutiona Funds ("MM"); Section 12(d)(1)(G) of 
 the Investent 
Company Act of 1940, as amended (the "Act"). 

Ladies and Gentlemen: 

Ths lett seeks the assurce of 
 the SEcls Division of 
 Invesent Maement (the 
"Division") tht it wi not recmmend enforcment acti()n agai MM or any of 


the 
Underlyig Funds (hereinafer defied) ifMM purchaes shas from the Underlying Funds
 

and the Underlyig Funds sell their shaes to MM in rèliance on Section 12(d)(I)(G) of 


Investent Company of Act 1940, as amended (the If Actll) on the tèrn aid subject to the the 

conditions set fort herein.
 

i. Background
 

MM is a registered open-end management investment company of the kid described 
as a "series company" in Ru1e 18f-2 under the Act Among its seres ar four newly create .'
 

series collectively referred to herein as the llDestiy Funds." The Destiy Funds are modeled 
afr, and wi succ to, four unegiered separte invesent acunts curntly maned by 
Massachusett Mut Life wurce Company (llMassMutuar') as asset alocation acunts (the
llAsset Alocaon SIA"). The Asset Alocaon SIA have ben man~ged as "lieslell 

investent options available to retiment plan and their parcipants. Based on the investent 
objective for the p~cu1ar Asset AlIQ.cation SIA MassMutu manes the asset allocation mi 
for the Asset Allocation SIA by purèhasing and selling shars of cert open-end investent 
companes (the "Underlying Funds")l managed by MassMutu and its majority-owned direct or ~.,_"" 

1 Curently no Underlying Funds advised by Babson are purhased by any of 


the AssetAllocation SIAs, although Babson serves as sub-advisor to certn Underlying Funds purchased 
by these Asset Allocations SIAs. 
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indirect subsidiares (viz., OppenheimerFunds, Inc., David L. Babson and Company Inc. and 
HarborView Asset Mangement Corpration).2 The registrtion of 


the shaes of 
 the DestiyFunds under the Securties Act of 1933, as amended is intended to alow asset alocation 
, alterntives to be offered to investors whch ar prohibite frm investg in the Asset Alocaon 
SIA, such as non-quaifed deferred compensation plan and other intuona investors. The
 

Destiy Funds are expected to be maned identicay tò the Asset Aloction SIAi 

ll. Applicable Legal Concepts
 

With the adoption of 
 the "fud~f-fudsll exemption in Section 12(d)(I)(G) of 
 the Act for 
registered open-end investent companes with the sae "group of 


investent companes" (as

defied in Section 12(d)(I)(G)(ii)), registere open-end invesent companes may now more 
reay offer aset alocaon sttegies to. investors by purhaing sha of other registre open-
end investment companes with their own "groupll without being subjecto the 


lits under
 
Section 12(d)(IXA), 12(d)(1)(B) or 12(d)(1)(F) of 


the Act The purse of 
 ths provision wa set
fort in the legilative history as follows:
 

A new ty offud-of-fuds, involvig a fud tht invest in other fuds in the" 
same group or IIfamlyll of fuds, ha beme a popular way for invesors to 
diversif a fud investent thugh a single, professionay m:lTlaged portolio. . .. 
S.1815 enales fud offuds argements involvig agroup of 
 invesent 
coinpanes to be offere without obtag pnor exemptive relief 
 from theCoiIssion. 

Senate Bang, Housing and Urban" 
 Afai Commttee Report 104-293, June 26,1996. Section 
12( d)(1 )(G)(ii) defies "grup of invesent companes 
 as "any tWo or more registred
investent companes that hold themselves out to investors as related companes for the 

II Nowhere in the legislative history, however, areinvestent and investor services.
puroses of 


the.concepts ofllholdig outll or lIinvesent and 
 II fuer defied nor is there 
investor servces 


anyfuer discussion of 
 these concepts.3 Nonetheless, in our opinon, the Desy Funds and the 

2 Harborvew Asset Manement Corpration is a wholly-owned subsidiar of 

OppenheimerFunds, Inc., a majority owned subsidiar pfMasMutu. David L. Babson and
 
Company Incorporated is a wholly-owned subsidiar ofDLB Acquiition Corpraon, a
 
majority-owned subsidiar of 


Mass Mut. Al of thes entities ar regiere investent
advisers. OppenheimerFunds, Inc., HarborView Asset Manement Corpration and David L.
 
Babson and Company Incorporated are all "afliated personsll of each other and of MassMutu
 
by vire of Section 2(a)(3)(C) of 


the Act by reaon of 
 being under the control of 
 Mass Mutu
(with the meang of Section 2( a)(9) of the Act). ",_._".,
 

3 The term IIgroup of investent companes 
 II is defied in Rule Ila-3 under the Act in 
the context of cert permtted exchanges among open-end management investment companes. 
We believe the meang given ths term in the context of permssible exchanges need not be the 
same as that given the term in the context of 
 permssible fuçl-of-fuds arangements. 
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Underlying Funds should be deemed to be with the sae "group of investent companes" for
 

Section 12(d)(l)(G) as long as (1) the Desty Funds and each of
puroses of 
 the UnderlyigFunds is advised by MassMutu or an adviser controlling, controlled by or under common 
control with MassMutu, (2) the Desy Funds identi in their prospetu the afliation of 
eah of the advisers to the Underlyig Funds and (3) none of 
 the Underlyig Funds disavows itsafliation with MassMutu and the Desty Funds. We believe such dilosure"should meet the" 
reuiment that the relevant fuds "hold themslves out to investrs as relat companes" and 
we believe th the afliation anong the investent advisers should provide substtial
 

protection agai the abuses Section 12(d)(I)(A) and (B) and 12(d)(I)(F) were designed to
 

addrss, naely: (1) the acquig fud obtag undue inuence over the manement of the
 

acquied fuds though the tht of large scae redemptions; (2) the acuisition by the acquig 
fudofvotig control of 
 the acui fud; and (3) the cretion of a complex pyrda strctue
whch may be confing to invesors.4 

For the reons set fort above, we hereby resptfy seek the assuce of 


the Division 
tht it wil not recmmend enforcment action agai MM or any Underlyi Fund if 


theDesty Funds invest in the lJnderlyi Funds and the Underlyig Funds sell their shas to the 
Destiy Funds in accrdace with the conditions and restrctions set fort in Section 12(d)(I)(G) 
of the Act. 

If you have any questions or reui any 
 additiona inormation regardig ths letter, 
pleae contat me at (617) 951-7392. Pleae acknowledge reipt of 


ths lettr by date stping
the enclosed copy and retug the sae in the stped addressed envelope.
 

Very try your,
 

JBK/ejf 

cc: Mercer Bulard
 

Steven L. Kuh 

4 See Vangud Sta Fund, Notice of Application (Investment Company Act Release 

No. 21373) (September 22, 1995) at p. 1 I. The possible layerig of 


sales charges, advisory fees;::
and admnistrtive costs, are otherwse deat with by the provisions in Section 12(d)(1)(G)(III .
 

(aa) and (bb). Note also that the complexity of 
 the fud-of-fuds strctue is fuer limted by
the requirement in Section 12(d)(l)(G)(IV) that the acquired company must have a policy that 
prohibitsït from operating as a fud-of-fuds in reliance on Section 12(d)(1)(G) or Section
 

12( d)(l )(F) of the Act. 
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