UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON.D.C 20549

Division oF
COPPORLTION FINANCE

Jamary 28, 1992

Stuart H. Coleman, Esq.
Stroock & Stroock & Lavan
Seveni Hanover Square

Ber York, NY 10004-2594

Re: Bear, Stearns & Co. Inc.
Dear Mr. Coleman:

In regard to your letters of June 18, July 24, and
Noverber 12, 1991 our response thereto is attached to the )
enclosed photocopy of your correspondence. By doing this, we
avoid having to recite or summarize the facts set forth in your

letter.

Sincerely,
"l‘. m
i *Qﬁ««’ A

Abigail Arms
Deputy Chief Counsel



Jaruary 28, 1992

RESPONSE OF THE OFFICE OF CHIEF COUNSEL

RE: Bear, Stearns & Co. Inc. (the "Company")
Incoming letters dated June 18, July 24, and
November 12, 1991

Based on the facts presented, this Division will not recomzend
enforcement action to the Commission if the Company operates the
proposed custodial receipt program for SBA guaranteed Confirmations
of Origination Fees ("COOF") as described in your letters, without
registration under the Securities Act of 1933 (1933 Act"). 1In
reaching this position, the staff notes your opinion that COOFs
are exempt from registration under section 3(a) (2) the 1933 Act.
We further note the following: (1) the holder of a custodial
receipt will have all the rights and privileges of ownership of the
underlying COOF, (2) the receipt holder, as a real party in
interest, will have the right, upon default in payment on the
underlying COOF, to proceed directly and individually against the
SBA or FTA; and (3) the receipt holder will not be required to act
in concert with other receipt holders or the custodian. X/ our
position is conditioned on the sponsor obtaining an opinion of
counsel on the foregoing as well as to the following: (1) the
custodial receipt will evidence an entire and undivided ownership
interest in each COOF underlying the receipt; (2) the custodian
will perform only clerical and ministerial services on behalf of
the holder of the custodial receipt; (3) neither the custodian nor
the Company additionally will either guarantee or otherwise enhance
the creditworthiness of either the COOF or the custodial receipt:;
(4) the custodian will undertake to notify receipt holders in the
event of a default, and to forward to receipt holders copies of all
communications relating to any payment default on a COOF; (5) the
COOFs underlying a custodial receipt will not be considered assets
of the custodian or sponsoring firm; and (6) no other factors are
present, such as remarketing agreements, that will require the
custodial receipt holders to rely upon the custodian or other third
party to obtain the benefit of their investment. 2/

i/ You should not that this position does not apply where either
the SBA has officially disavowad any obligation to the receipt
holders or has not fully and unconditionally guaranteed
payment on the COOF.

2/ In this regard, we smphasize that, as described above, the
custodial arrangements generally are structured to ensure that
the custodian's role is essentially passive and that in all
zaterial respects the receipt holder is the real party in



The Division of Investzent Management has asked us to inform
you that it would not recommend that the Commission take any
snforcement action if the Company operates the Propossd Program
wvithout registration under the Investment Company Act of 1940,
provided the Coxpany Operates the Progran according to the
representations and conditions set forth in the foregoing response
of the Division of Corporation Pinance, particularly the
representation that sach custodial rsceipt will evidence and entire
and iun%:'.v:lcleci ownership interest in each COOF underlying the
rsceipt.

Because these positions are based on the representation made
in your 1letter, any different facts may require a different
conclusion. Further, these positions only express the Divigions'
positions on enforcement action and do not sexpress a legal
conclusion on the question presented.

sincerely,

T

ohn“C. Brousseau
Special Counsel

interest and otherwise treated as the beneficial owner of the
underlying COOF. Any material changes in the nature of the
custodian receipt program could lead to a differen} result.
Bee, e.g., Gary Plastic Packaging Corp. y. Merrill Lvnch.
' ., 756 F. 2d 230 (2nd Cir. 1985)
and SEC v, Amerjcan Board of Trade, 751 F. 2d 29 (2nd Cir.

1984).
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Securities Act of 1933, Section 5
Investment Company Act of 1940,
Section 3(a)

June 18, 1991 I BRECEZNVED |

_ el RECD S.EC.
Division of Corporation Finance ; ) .w f G et
Office of Chief Counsel T T v 1R

Division of Investment Management ii-.. .
Office of Chi&f Counsel T
Securities and Exchange Commission

-450 Fifth Street, N.W.

Judiciary Plaza

Washington, D.C. 20549

Re: Bear, Stearns & Co. Inc.

We are writing on behalf of Bear, Stearns & Co. Inc.

("Bear Stearns") in connection with its proposed Custodial Receipt
Program for SBA-guaranteed Confirmations of Originator Fees (the
"Proposed Program").

‘\"
0

The custodial arrangements of the Proposed Program are similar in
e2ll material respects to those that formed the basis fcr no-action
pPositions of the Division of Corporation Finance and the Division
of Investment Management relating to custodial receipts for
components of stripped municipal bonds. Merrill Lynch, Pierce,
Fenner & Smith Incorporated (September 26, 1990). Accordingly, we
are seeking your advice not because we believe the Proposed Program
differs significantly from the program described in the Merrill
Lynch letter, but because we would appreciate receiving your advice
addressed to the speg&fic facts of the Proposed Program.
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Division of Corporation Pinance .
June 18, 1991
Page 2

We respectfully reguest that you confirm that:

(1) the Division of Corporation Finance will
not recommend that the Securities and Exchange
Commission (the "Commission®) take any
enforcement action under the Securities Act of
1933, as amended (the “"Securities Act"),
against Bear Stearns or any other party
involved in the Proposed Program, if the
Proposed Program operates without registration
of the custodial receipts under the Securities
Act; and

(ii) the Division of Investment Management will
not recommend that the Commission take any
enfarcement action under the Investment Company
Act of 1940, as amended (the "Investment )
Company Act"), if, in connection with the
Proposed Program, “the Custodian described below
operates without registration of the Proposed
Program as an investment company under the
Investment Company Act.

We are not requesting relief with respect to the status of the
COOFs under the securities laws.

Pursuant to the Proposed Program, Bear Stearns would sell, fcom
time to time, a2 custodial receipt, representing a 100% ownership
interest in & number of Confirmations of Origination Fees or
"COCFs", to a single institutional accredited investor in an amount
expected to exceed $1,000,000. Bear Stearns anticipates that, at
any time, more than one investor would own separate custcdial
receipts, each representing 100% ownership interests in separate
COOFs (but no two investors would own undivided interests in the
same receipt). Each COOF represents the right to receive a2 portion
of the future interest payments due on obligations guaranteed by
the full faith and credit of the United States government through
the U.S. Small Business Administration (the "SBA"). The COOFs
arise primarily from the process of pooling the SBA-guaranteed
portions of loans in;e SBA-guaranteed loan pool certificates and
from the requirement that all of the loans in a pool must have the
gsame interest rate. Since the underlying loans generally are
originated with different rates of interest, many of these loans

S



holders of the underlying securities.

N -

Division of Corporation Finance
June 18, 1991
Page 3

have interest rates exceeding the pcol rate. This excess interest
is stripped from the loan by the SBA‘s Piscal and Transfer Agent
(the °FTA"). The interest payments represented by each COOF are
guaranteed by the full faith and credit of the U.S. government.
Once the loans from which the interest is stripped are retired, the
COCF is extinguished, but the guarantee continues in effect with
respect to accrued, but unpaid, interest.

Anticipating that the proposed investors desiring to purchase many
COOFs would not want the inconvenience of receiving multiple
p2yments or the administrative responsibilities of monitoring
payments, Bear Stearns proposes to create a custody arrangement
with an independent custodian, expected to be a financial
institution (the "Custodian"), to provide certain administrative
services. For ease in comparing the custodial arrangement with the
arrangement described in the Merrill Lynch letter, we will analyze
the nine factors deemed significant by the Staff in the Merrill
Lynch letter based on the facts of the Proposed Program. We have
enclosed a copy of the proposed form of custody agreement. We do
not believe that any other facts are present which are inconsistent
with the facts deemed relevant in the Merrill Lynch letter:

ax: The receipt holders will have all the rights and privileges as

Each custodial receipt represents a direct
interest in & number of specific COOFs. While
each COOF will be registered on the books of 2 g
the FTA in the name of the Custodian or its
nominee for the benefit of the receipt holder,
the custodial arrangement may be cancelled as
to any COOF by the receipt holder at any time
upon notice to the Custodian. Upon
cancellation, the Custodian promptly will
arrange to have the relevant COOF reregistered
in the name of the beneficial owner, to have
the existing custodial receipt cancelled and to
have issued to the beneficial owner a2 new
custodial receipt evidencing ownership of the
remaining COOFs represented by the cancelled
custodial receipt. If the receipt holder no
longer desifed the administrative benefits of
the custodial arrangement, it could request
that all COQOFs be reregistered in its name. 1In
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Division of Corporation Finance
June 18, 1991
Page 4

connection with the transfer of registration of
the COOFS, the Custodian may require the
custodial receipt holder to file certain
information, execute certificates and make such
representations and warranties as the Custodian
reasonably may deem necessary or proper to
comply with applicable law and to pay any taxes
or governmental charges due in connection
therewith. It is anticipated that these
requirements would not entail any material
delay or burden on the receipt holders. The
Custodian will charge only a nominal
administrative fee for its services.

2. Each receipt holder, as a real party in interest, will have
the right, upon default of the underlying securities, to proceed
directly and ipdividually against the issuer of those securities.

Each- receipt holder will retain the right to
proceed directly against the SBA in the event
of a default with respect to any COOF. The
Custodian will be prohibited without the
consent of the affected receipt holder from
taking any action to enforce the SBA guarantee
with respect to a COOF. If requested, the
Custodian will use its best efforts to take
such action, at the expense of the receipt
holder, as may be necessary or appropriate to .
essist & receipt holder in proceeding against
the SBA or the FTA or to preserve the right of
the holder to proceed against to SEA or FTA,
but there is no reason other than the receipt
holder’s administrative convenience for it to
do so.

8 The receipt holder will not be required to act in concert with
other receipt holders or the custodian.

An individual receipt holder will not be
obligated to join the Custodian or any other
receipt holder to exercise any rights. Each
COOF will relate to & single loan in which no
other person will have any interest in the
excess interest applicable thereto. Again, the

S
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Proposed Program is intended to create a
discretionary arrangement whereby a COOF buyer
is relieved of edministrative burdens. 1It is
designed to be used by each COOF buyer without
the necessity of acting in concert with any
other COOF buyer.

The position of the Division of Corporation Finance was further
conditioned on the sponsor obtaining an opinion of counsel to the
effect of the three factors enumerated above; such an opinion will
be obtained in connectiocn with the Proposed Program.

4. Each receipt represents the entire interest in a discrete,
identified interest payment or principal payment on the 'underlying
security.

Each.custodial receipt will evidence a 100%
ownership interest in each COOF covered by the
custodial receipt.

<15 The custodian bank performs only clerical or ministerial
services on behalf of the receipt holders.

As described above, the custodial arrangement
is intended only as an administrative
convenience to a purchaser of more than one
COOF. The Custodian will perform only clerical
or ministerial services on behalf of the -
receipt holders, such as collecting and
distributing payments on the COOFs and
notifying receipt holders of borrower defaults.
For its services, the Custodian will be paid e
nominal annual administrative fee, currently
not expected to exceed $26 per COOF, which will
be deducted annually from the payments to be
delivered by the Custodian to the receipt
holder.

6. Neither the custodian nor sponsor additionally will guarantee
or otherwise enhance the creditworthiness of the underlying
security or the stripeed coupon security.

No third party guarantee is provided in
connection with the Proposed Program. We
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understand that the purchaser will be buying
its beneficial interest in the COOFs based in
large measure on the SBA guarantee that is an
intrinsic part of a COOF.

7. The custodian undertakes to notify receipt holders in the
event of a default, and to forward to receipt holders copies of all

communications from the issuer of the underlying security to the
bondholders.

The custody agreement will provide that upon
written notification by the FTA that a borrower
has defaulted on payment of a COOF, or if the
FTA fails to forward payment, the Custodian ’
will give prompt notice to the related receipt
holder setting forth (a) the identifying number
and borrower'’s name with respect to the
affected COOF, (b) the date of notice of
- default, (c) the face amount as to which such
default relates and (d) any other information
in the possession of the Custodian that the
Custodian deems appropriate.

g. An opinion of counsel is provided indicating that the :
underlying securities will not be considered assets of either the
sponsoring firm or custodian bank.

Such an opinion will be provided in connection
with the Proposed Program.

. Other factors are not present, such as remarketing agreements,
that would require the investors in the securities to rely upon the

.sponsor to obtain the benefit of the their investment.

Neither Bear Stearns nor any third party has
agreed to make a market in the COOFs or the
receipts on behalf of or in connection with the
Proposed Program, although Bear Stearns
understands that an independent market
currently exists for SBA guaranteed loans and
COOFs. Bear Stearns may, but is not obligated
to, partici{®ate in such market.
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No other factors are present in the Proposed
Program that would regquire receipt holders to

rely on Bear Stearns to obtain the benefit of
their investment.

Based on the foregoing, we are of the opinion that the Proposed
Program neither gives rise to any security separate from the COOFs
for purposes of the Securities Act nor creates an investment
company within the meaning of the Investment Company Act. For the
reasons set forth above, we reguest that you confirm that (i) the
custodial receipts may be issued without registration under Section
S of the Securities Act and (ii) the Custodian ray operate without
registration of the Proposed Program as an investment company under
the Investment Company Act. -

If you determine that you are unable to render the regquested
advice, we would appreciate the opportunity to discuss our reguest
with the Staff prior to the issuance of a written reply to this
letter. -

Should members of the Staff have any questions or comments
concerning this letter, please do not hesitate to telephone the
undersigned at the number set forth above.
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BEAR, STEARNS & CO. INC.

and

CHEMICAL BANK
as Custodian

and

OWNERS OF CUSTODIAL RECEIPTS

CUSTODY AGREEMENT

Dated as of ool LGl
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This CUSTODY AGREEMENT, dated as of ;
1991, among Bear, Stearns & Co. Inc. (the "Depositor"), Chemical
Bank, a New York banking corporation, as custodian (the
"Custodian”), and all owners from time to time of Custodial
Receipts delivered hereunder.

¥PI1INESSEZITHE:

WHEREAS, the Depositor desires to provide for the deposit of
COOFs from time to time with the Custodian and for the delivery
by the Custodian of Custodial Receipts evidencing ownership of
all right, title and interest in such COOFs.

NOW THEREFORE, in consideration of the premises and of the
agreements contained herein, the Depositor and the Custodian
agree as follows:

ARTICLE I
Definitions

The following definitions shall for all purposes, unless
otherwise clearly indicated, apply to the related terms used in
this Agreement:

"Business Day" shall mean any day other than (a) a Saturday
Oor Sunday or (b) a day on which the offices of the Custodian in
New York are authorized or obligated by law or executive order to
be closed.

"COOF" shall mean a Confirmation of Originator Fee issued by
the FTA on behalf of the U.S. Small Business Administration
("SBA"). \

"Custodial Receipt" shall mean a Custodial Receipt,
substantially in the form set forth in Exhibit A hereto,
evidencing ownership of all right, title and interest in one or
more COOFs. SEE——

"Custodial Receipt ries Designation" shall mean the series
designation given to an issuance of Custodial Receipts.

"Custodian” shall mean Chemical Bank, and any successor
Custodian appointed pursuant to Section 4.7 hereof.

"Face Amount" shall mean with respect to any cooggéi

Custodial Receipt, the principal balance at the time of the
issuance of the COOF or COOFs as evidenced by the Custodial
Receipt.



"Final) Maturity Date" shall mean the latest maturity date of
a COOF underlying a Custodial Receipt.

"ETA" shall mean the Fiscal and Transfer Agent appointed by
the SBA with respect to the SBA’'s Section 7(A) program.

“lender"” shall mean the institution which made the loans
underlying a COOF.

"Order" shall mean a written order, substantially in the
form of Exhibit B hereto, delivered to the Custodian by the
Depositor pursuant to Section 2.3(b) and signed by any Senior
Managing Director of the Depositor listed in a certificate of the
Secretary or any Assistant Secretary of the Depositor delivered
to the Custodian.

"Payment" with respect to any COOF shall mean each scheduled
interest payment due on such COOF.

"Register” shall have the meaning given it in Section 2.2(a)
hereof.

"Series" shall mean the Custodial Receipt delivered
hereunder bearing the Custodial Receipt Series Designation and
evidencing ownership of all right, title and interest in the
COOFs deposited with the Custodian pursuant to the Order
authorizing such Custodial Receipt Series.

"Weighted Average Maturity Date" shall mean the weighted
average maturity date of the COOFs underlying the Custodial
Receipt.

ARTICLE II

Form and Delivery of Custodial Receipts; Transfer and
Exchange of Custodial Receipts; Deposit of COOFs

Section 2.1 Form and Delivery of Custodial Receipts.

(a) The Custodial Receipt of each Series shall be
substantially in the form set forth as Exhibit A annexed to this
Agreement, with appropriate insertions, modifications and
omissions as hereinafter provided. The Custodial Receipt of any
Series may be endorsed with or have incorporated in the text
thereof such legends, recitals, disclosure provisions or changes
not inconsistent with the provisions of this Agreement as may be
required to comply with any applicable law or regulation.

SOk



(b) The Custodial Receipt of each Series may be delivered
hereunder only in the Face Amount specified in the Order
authorizing the Custodial Receipt of such Series.

(c) Each Custodial Receipt shall be executed by the
Custodian by the manual signature of one of its duly authorized
officers. No Custodial Receipt shall be entitled to any benefits
under this Agreement or be valid or obligatory for any purpose
unless such Custodial Receipt shall have been executed as above
provided by a duly authorized officer of the Custodian.

Section 2.2 ansfer and Exchange of Custodial Receipts.

(a) Custodial Receipts shall be deliverable in registered
form only. The Custodian shall keep at an office designated by
it in the City of New York a register (the "Register") in which
it shall record for the Custodial Receipt of each Series the name
and address of the registered holder of the Custodial Receipt of
such Series, the Face Amount and Final Maturity Date of the
Custodial Receipt of such Series, and such other information
furnished to the Custodian as may be required by applicable law
or regulation. Custodial Receipts shall be transferable only
upon the Register, subject to such reasonable regulations as the
Custodian may prescribe.

(b) Upon surrender for registration of transfer of any
Custodial Receipt at an office designatec by the Custodian in the
City of New York, the Custodian shall execute and deliver, in the
name of the transferee, a new Custodial Receipt evidencing
ownership of the same COOFs and having the aggregate Face Amount
as the Custodial Receipt so surrendered.

(c) Custodial Receipts surrendered for registration of
transfer shall be duly endorsed by the registered holder thereof,
or be accompanied by a written instrument of transfer, in form
reasonably satisfactory to the Custodian duly executed by such
registered holder or by its attorney-in-fact duly authorized in
writing. As a condition to the registration of transfer or
exchange of any Custodial Receipt, the Custodian will require the
certified taxpayer identification number of the registered holder
of the Custodial Receipt (or certification satisfactory to the
Custodian that a certified taxpayer identification number is not
required to be obtained under applicable laws and regulations),
and payment by such holder of a sum sufficient to cover any tax
or other governmental charge imposed in connection therewith. As
a further condition, each proposed transferee of a Custodial
Receipt shall furnish to the Custodian a certification that (i)
such transferee is a corporation, and files its income tax
returns as a corporation and (ii) such transferee is an
"accredited investor" as defined in Rule 50l1(a) of the Securities
Act of 1933, as amended. As a condition to the delivery of any



Custodial Receipt upon transfer, the Custodian zay rsquire
payment of a reasonable service charge.

Section 2.3 Deposit of COOFs; Execution and Delivery of
Custodial Receipts.

(a) Each Custodial Receipt of a Series shall evidence the
ownership of all right, title and interest in the COOFs deposited
hereunder with respect to such Series (and with respect to no
other Series), including all the Payments due thereon.

(b) The Depositor, for its own account or as agent, at any
time and from time to time and subject to the consent of the
Custodian, may deliver one or more Orders for a Custodial Receipt
of a Series to the Custodian directing the Custodian to execute
and deliver the Custodial Receipt evidencing ownership of the
COOFs described therein, upon deposit of such COOFs with the
Custodian, on the date specified therein. Any such Order shall
be delivered to the Custodian not less than three days prior to
the date on which the applicable Custodial Receipt is to be
delivered. Each Order shall contain the information set forth in
Exhibit B hereto.

(c) The Depositor represents and warrants that the
Depositor will be duly authorized to deliver any COOFs deposited
with the Custodian hereunder, and that immediately prior to the
deposit of any COOFs hereunder, the Depositor will own such COOFs
free and clear of any right, charge, security interest, lien,
pledge, encumbrance or claim, other than such as may have been
granted to the purchaser under the Purchase Agreement to which
this Agreement from time to time may be an exhibit. The
foregoing representations and warranties shall survive the
delivery to the Custodian of any COOFs deposited hereunder, and
the delivery by the Custodian of the Custodial Receipt of the
related Series. The Custodian shall have no responsibility for
the information supplied by the Depositor in any Order or any
descriptive memorandum.

(d) The Custodian shall execute and deliver to the
Depositor for the benefit of the purchaser thereof, on the date
any COCFs are deposited hereunder, at the Depositor’s offices
located at 245 Park Avenue, New York, New York, or to a
safekeeping account in the Depositor’s name at Chemical Bank, the
Custodial Receipt that conforms in all respects to the
specifications set forth in the Order authorizing such Custodial
Receipt Series. It shall be a condition to the Custodian‘s
obligation to deliver each Custodial Receipt of a Series
hereunder that the Depositor shall have previously delivered to
the Custodian the opinion of its internal counsel, substantially
in the form attached hereto as Exhibit C (provided that the first
such opinion shall be rendered by Stroock & Stroock & Lavan).



(e) The Custodian shall have no obligation to effect
transfers or pledges of COOFs or parts thereof in accordance with
Section 8-320 of the Uniform Commercial Code.

Section 2.4 urrende stodi eceipts and Withdrawal
cf COOFs. Upon surrender at an office designated by the
Custodian in the City of New York of the Custodial Receipt
svidencing ownership of the underlying COOFs, the owner of such
Custodial Receipt shall be entitled to have the registration of
any or all the related COOFs transferred to the name of the
person or entity designated by such owner. As promptly as
practicable after such surrender, the Custodian shall cause the
surrendered Custodial Receipt to be cancelled and cause the
reregistration of the COOFs that are being transferred, and shall
deliver (a) to the person or entity designated by the owner of
the surrendered Custodial Receipt, the COOFS that have been
reregistered, together with executed assignment forms and such
description of the COOFs provided by the FTA as required by
applicable law or regulation, and (b) to the owner of the
surrendered Custodial Receipt, a new Custodial Receipt of the
same Series evidencing ownership of the remaining COOFs of such
Series (to the extent any COOFs represented by the surrendered
Custodial Receipt are to remain registered in the name of the
Custodian). As a condition to so transferring registration of
any COOFs, an owner of the Custodial Receipt may be reguired to
provide such proof of residence or other information, to execute
such certificates and to make such representations and warranties
as the Custodian may reasonably deem necessary or proper to
comply with applicable law, and to pay any reasonable service
charges of the Custodian and any taxes or other governmental
charges due in connection therewith. Any COOFs received in
exchange for the Custodial Receipt subseguently may be deposited
hereunder by the Depositor for a Custodial Receipt of a new
Series pursuant to Section 2.3, but may not be exchanged by any
other person for a Custodial Receipt of any Series.

Section 2.5 Mutilated, Lost, Stolen or Destroyed Custodial
Receipts. In case any Custodial Receipt is mutilated, lost,
stolen or destroyed, the Custodian, in its discretion and upon
payment by the registered holder of such Custodial Receipt of all
related expenses and any reasonable fee which the Custodian may
impose, may execute and deliver a Custodial Receipt of the same
Series and Face Amount evidencing ownership of all right, title
and interest in the same COOFs in exchange and substitution for
such mutilated Custodial Receipt upon cancellation thereof, or in
lieu of and in substitution for such lost, stolen or destroyed
Custodial Receipt, upon the registered holder thereof filing with
the Custodian evidence satisfactory to the Custodian of the
destruction, loss or theft of such Custodial Receipt and the
authenticity thereof and of the registered holder’s ownership
thereof and furnishing the Custodian with indemnification
satisfactory to it.




Section 2.6 (Cancellation and Destruction of Surrendered
Custodial Receipts. A Custodial Receipt surrendered to the
Custodian shall be cancelled by the Custodian. The Custodian is
authorized to destroy Custodial Receipts so cancelled.

Section 2.7 pPersons Deemed Owners. Prior to due
presentment of a Custodial Receipt for registration of transfer,
the Custodian may treat the person in whose name such Custodial
Receipt is registered as the owner of such Custodial Receipt for
the purpose of receiving payment on such Custodial Receipt and
for all other purposes whatsoever, whether or not payment of such
Custodial Receipt is overdue, and neither the Custodian nor any
agent of the Custodian shall be affected by notice to the
contrary.

ARTICLE III

Payments with Respect to the COOFs and Custodial Receipts

Section 3.1 Payments of Amounts Received with Respect to
OQFs.

(a) The Custodian, by itself or acting through an agent,
shall establish and maintain with respect to the Custodial
Receipt of each Series a special account, separate from all other
assets of the Custodian or such agent (including the assets of
any other owner of a Custodial Receipt), for all of the Payments
received by it on the related COOFs.

(b) Any Payment received by the Custodian on a COOF
deposited hereunder shall be applied by the Custodian to the
payment of the Custodial Receipt evidencing ownership of such
Payment subject only to any applicable tax or other governmental
or FTA charges. Subject to the preceding sentence and to Section
4.4 hereof, all Payments received by the Custodian on a COOF
deposited hereunder shall be held by the Custodian without
interest in the special account for the COOFs of such Series
until required to be disbursed in accordance with the provisions
of this Agreement or as otherwise required by law, and such
moneys shall be segregated by separate recordation on the books
and records of the Custodian.

(c) The Custodian, acting directly or through any agent
appointed pursuant to Section 3.2, shall make all payments with
respect to a Custodial Receipt (to the registered holder as of
the 15th day of the month) by check, or upon the written request
of the owner of a Custodial Receipt with the consent of the
Custodian, by wire in Federal funds at a charge of §$15.00 per
wire, on the last day of the month with respect to payments
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received on or before the 27th day of such month. If the last
day of the month falls on a day that is not a Business Day, the
Custodian will forward the check or transmit the wire on the next
Business Day. Payments received after the 27th day of the month
will be paid by check or wire on the payment date in the
following month.

Section 3.2 aint nc ffices for . So long as
any Custodial Receipts remain outstanding, the Custodian shall
m2intain an office in the City of New York. The Custodian has
initially designated the office of Chemical Bank, located at 55
Water Street, Room 610, New York, New York 10041, in the City of
New York as the office for such purpose. 1In the event the
Custodian shall designate or appoint a new office or agency for
payment of a Custodial Receipt of a Series theretofore delivered
hereunder, in place of the office or agency referred to in the
preceding sentence, notice of such designation shall be given in
the manner prescribed in Section 5.5.

Section 3.3 Receipt of Insufficient Funds. If the funds

received by the Custodian in respect of any Payment due on any

COOF deposited hereunder are insufficient to pay the Custodial

Receipt evidencing ownership thereof, the owner shall bear any

loss. Nothing in this Agreement shall require the Custodian to
advance, expend or risk its own funds.

ARTICLE IV

The Custodian and the Depositor

Section 4.1 No Liabjility of the Custodian or the Depositor
on_the COOFs; Owner to Proceed Against SBA, FTA or lender.

(a8) Neither the Custodian nor the Depositor shall have an
obligation on or with respect to the COOFs or parts thereof,
except as provided in Section 3.1 with respect to the Custodian.
The respective obligations of the Custodian and the Depositor
with respect to a Custodial Receipt shall be solely as set forth
in this Agreement.

(b) Upon written notification by the FTA that a borrower
has defaulted on the payment of a COOF or if the FTA fails to
forward payment, the Custodian shall promptly give notice to the
owner of the related Custodial Receipt, setting forth (a) the FTA
identifying number and borrower’s name with respect to the COOF
affected thereby, (b) the date of the notice of default from the
FIA, (c) the Face Amount to which such default relates, and (d)
any other information in the possession of the Custodian that the
Custodian may deem appropriate. In cases where the Custodian has
received notice of default, the Custodian may, upon receipt of a
request from the owner of the related Custodial Receipt, submit
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the appropriate COOF and the redemption fse to the FTA on beshalf

of such owner for the final distribution payment. The redemption
fee payable to the FTA will be deducted from the monthly payment

required to be paid to the owner of the Custodial Receipt.

(c) The Custodian and the Depositor are prohibited from
proceeding against SBA, FTA and/or the Lender in the event of a
default and asserting the rights and privileges of owners of
COOFs, and neither has a duty to do so, except that the
Custodian, at the request of any owner of a Custodial Receipt,
but at the expense and risk of such owner, shall use its best
efforts to take such action as may be necessary or appropriate
(a) to assist such owner in proceeding against SBA or FTA, or (b)
to preserve the right of such owner to so proceed. As a
condition to taking any such action, the Custodian may regquire
that the owner of a Custodial Receipt provide the Custodian with
security or indemnity deemed satisfactory and sufficient in the
sole. judgment of the Custodian. Nothing herein shall in any way
limit the right of an owner of Custodial Receipts to request
withdrawal of the COOFs represented by such Custodial Receipts,
as provided in Section 2.4, and to proceed against SBA, FTA
and/or the Lender.

Section 4.2 Prevention of or Delay in Performance by the
Parties.

(a) The Custodian undertakes to perform only such duties as
are expressly set forth in this Agreement. The Custodian shall
not incur any liability to any owner of Custodial Receipts or to
the Depositor if by reason of any provision of any present or
future law or regulation or any action of any governmental
authority, or by reason of any act of God or war or other
circumstance beyond its control, the Custodian shall be prevented
or forbidden from, or subjected to any civil or criminal penalty
on account of, doing or performing any act or thing which by the
terms of this Agreement is to be done or performed by it. The
Custodian shall not incur any liability to any owner of Custodial
Receipts by reason of any non-performance or delay, caused as
aforesaid, in the performance of any act or thing which by the
terms of this Agreement is to be done or performed by it, to the
extent of and for the duration of the aforesaid disability.

(b) The Depositor undertakes to perform only such duties as
are expressly set forth in this Agreement. The Depositor shall
not incur any liability to any owner of Custodial Receipts or to
the Custodian if by reason of any provision of any present or
future law or regulation or any action of any governmental
authority, or by reason of any act of God or war or other
circumstance beyond its control, the Depositor shall be prevented
or forbidden from, or subjected to any civil or criminal penalty
on account of, doing or performing any act or thing which by the
terms of this Agreement is to be done or performed by it. The



Depositor shall not incur any liability to any owner of Custodial
Receipts by reason of any non-performance or delay, caused as
foresaid, in the performance of any act or thing which by the
terms of this Agreement is to be done or performed by it, to the
extent of and for the duration of the aforesaid disability.

Section 4.3 Qbligations of the Custodian and the Deposjtor.

(a) Neither this Agreement nor the Custodial Receipts shall
be deemed to evidence or to create any fiduciary relationship
between the Custodian or the Depositor and the owners from time
to time of Custodial Receipts.

(b) Neither the Custodian nor the Depositor assumes any
obligation or shall be subject to any liability under this
Agreement to owners of Custodial Receipts, other than by reason
of willful misconduct, bad faith or gross negligence, in the
performance of such duties as are specifically set forth in this
Agreement. Neither the Custodian nor the Depositor shall be
liable for indirect, special or consequential damages arising in
connection with their obligations under this Agreement. Neither
the Custodian nor the Depositor shall be under any obligation to
take any action hereunder which may tend to involve it in any
expense or liability, the payment of which within a reasonable
time is not, in its reasonable opinion, assured to it.

(c) Subject to their liability for willful misconduct, bad
faith or gross negligence as provided in paragraph (b), neither
the Custodian nor the Depositor shall be liable to any owner of a
Custodial Receipt for any action or non-action by it in reliance
upon the advice of or information from legal counsel,
accountants, such owner of a Custodial Receipt or any other
person believed by it in good faith to be competent to give such
advice or information. The Custodian and the Depositor may each
rely and shall be protected in acting upon any written notice,
order, reguest, direction or other document believed by it to be
genuine and to have been signed or presented by the proper party
or parties. Any such document evidencing the authority of
various persons to act for or on behalf of the Depositor or the
Custodian may be considered as in full force and effect until
notice to the contrary is given to the Custodian or the
Depositor, as appropriate.

(d) The Custodian or the Depositor (for itself or others)
may own and deal in the COOFs or parts thereof and in the
Custodial Receipt of any Series.

(e) For the benefit of the Parties, including any owner
from time to time of the Custodial Receipt of any Series issued
hereunder, the Parties have agreed to allocate federal tax
reporting duties relating to a Custodial Receipt as set forth in
this subsection. Such allocation of duties in connection with
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the issuance or maintenance of a Custodial Receipt or the
performance of any other duties hereunder shall not relieve any
owner of a Custodial Receipt of any tax reporting or payment
obligation arising from the ownership or transfer of a Custodial
Receipt, or assume any state or local tax obligation otherwise
imposed on the owner of a Custodial Receipt. Subject to the
foregoing, (i) upon execution of this Agreement the Depositor
will furnish to the Custodian an opinion of counsel confirming
that no tax reporting requirement is then applicable to Custodial
Receipt Series One, (ii) the Custodian hereby confirms that it
will maintain arrangements with a qualified national accounting
firm to monitor future developments in tax law for changes which
may apply to or affect Custodial Receipts outstanding from time
to time, and such accounting firm will be obligated to advise the
Custodian of such requirements and procedures to comply
therewith, (iii) to the extent required in order for the
Custodian to satisfy any future reporting requirements arising
out of the issuance or maintenance of any Custodial Receipt, the
Depositor will provide to the Custodian a schedule of original
issue discount based upon the assumption of prepayment rate
determined by the then owner of each respective Custodial Receipt
so affected from time to time, or any other information in the
Depositor’s possession which the Custodian deems necessary to
satisfy any future reporting requirements and (iv) in accordance
with the advice of the accounting firm retained by it, the
Custodian will comply with any applicable tax reporting
responsibilities arising out of the issuance or maintenance of
the Custodial Receipts.

Section 4.4 (Charges and Expenses. The Depositor will pay
all the fees and expenses of the Custodian in connection with the
delivery of the Custodial Receipts in accordance with the written
agreements to be entered into by the Depositor and the Custodian
from time to time. Any charges of the Custodian under Section
2.2(c), 2.4 or 2.5 and any annual administration fees related to
the performance of the Custodian’s duties hereunder shall be paid
by the owner of the applicable Custodial Receipt. Such annual
administration fees shall be in the amount set forth on Schedule
B of the Purchase Agreement to which this Agreement from time to
time may be an exhibit, and shall be paid by deduction from the
amounts otherwise required to be delivered by the Custodian to
the owner of the applicable Custodial Receipt pursuant to Section
3.1 on January 1lst of each year. The Custodian in no event shall
acquire any lien upon any COOFs deposited under this Agreement,
Or upon any moneys received with respect thereto, nor shall the
Custodian acquire any claim against the owners from time to time
of Custodial Receipts, by reason of the failure of the Depositor
to pay any charges or expenses of the Custodian that the
Depositor may be regquired to pay.

Section 4.5 Insurance. The Custodian shall at all times
maintain a fidelity bond in reasonable form and amount to protect
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against loss due to dishonest or fraudulent action by its
employees in connection with its obligations under this
Agreement.

Section 4.6 JIndemnification and Contributjon.

The Depositor agrees to indemnify the Custodian
against, to defend, and to hold it harmless from, any losses,
claims, damages, expenses or other liabilities, joint or several,
arising from any reason (including, without limitation, violation
of applicable laws or trademarks or service marks) (referred to
in this Section 4.6 as "liabilities"), and any related out-of-
pocket expenses (including, without limitation, reasonable fees
and expenses of legal counsel), which may arise out of acts
performed or omitted in accordance with this Agreement, as the
same may be amended, supplemented or modified from time to time,
in relation to the COOFs, or the Custodial Receipts delivered in
respect of such COOFs, other than any liabilities and expenses
arising out of the Custodian’s gross negligence, willful
misconduct, or bad faith.

If the indemnification provided for in the preceding
paragraph is invalid or unenforceable, then the Depositor shall
contribute to the amount paid or payable by the Custodian as a
result of such liability in such proportion as is appropriate to
reflect the relative benefits received by the Depositor, on the
one hand, and the Custodian, on the other, from the delivery and
sale of the COOFs and the related Custodial Receipt of the Series
to which such liability relates. For this purpose, the benefits
received by the Depositor shall be the aggregate amount received
by it upon the sale of the COOFs and the related Custodial
Receipt of such Series, less the costs and expenses of such sale,
including the cost of acquisition of the COOFs, and the benefits
received by the Custodian shall be the aggregate amount of fees
received by it as Custodian, less the costs and expenses incurred
by it as Custodian in respect of the Custodial Receipt of such
Series and the COOFs evidenced thereby. 1I1f, however, the
allocation provided by the immediately preceding sentence is not
permitted by applicable law, then the Depositor shall contribute
in such proportion as is appropriate to reflect not only such
relative benefits but also the relative fault of the Depositor,
on the one hand, and the Custodian, on the other, in connection
with the actions or omissions which resulted in such liability,
as well as any other relevant equitable consideration.

Section 4.7 Resignation and Removal of Custodian;:
Appointment of Successor.

(2) The Custodian may resign at any time as Custodian
hereunder by written notice of its election to do so, delivered
to the Depositor, such resignation to take effect only upon the
appointment of a successor custodian and its acceptance of such
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appointment as hereinafter provided. 1In the event the Custodian
resigns hereunder, the Custodian shall use its best efforts to
assist the Depositor in obtaining a successor custodian.

(b) If at any time the Custodian shall become incapable of
acting or shall be adjudged bankrupt or insolvent or a receiver
of the Custodian or of its property shall be appointed or any
public officer shall take charge or control of the Custodian or
of its property or affairs for the purpose of rehabilitation,
conservation or liguidation, then the Custodian shall promptly
notify the Depositor of such disability, and the Depositor may,
upon 30 days’ written notice to the Custodian, remove the
Custodian and appoint a successor custodian meeting the
qualifications set forth in paragraph (c).

(c) In case at any time the Custodian acting hereunder
shall resign or be removed, the Depositor shall use fits best
efforts to appoint a successor custodian within 30 days after the
delivery of a notice of resignation or a notice of removal. Any
successor custodian shall be a bank or trust company organized
and doing business under the laws of the United States of America
or of any State thereof, authorized to act as custodian. 1If no
successor custodian has been appointed as successor custodian
within 30 days after the Custodian has given written notice of
its election to resign, the resigning Custodian may petition any
court of competent jurisdiction for the appointment of a
successor custodian.

(d) Notice of each resignation and each appointment of a
successor custodian shall be given by the mailing of notice to
the Depositor and to the registered holders of Custodial
Receipts.

(e) Every successor custodian appointed hereunder shall
execute and deliver to the Depositor and the retiring Custodian
an instrument accepting such appointment and thereupon the
resignation of the retiring Custodian shall become effective and
such successor custodian shall become vested with all the rights
and duties of the retiring Custodian. Consistent with the
written agreement to be entered into by the Depositor and the
Custodian referred to in Section 4.4 and the provisions of such
Section, the retiring Custodian shall (i) upon payment of its
charges, duly assign, transfer and deliver to such successor
Custodian all records, COOFs and rights to all unmatured interest
thereon and moneys held by such retiring Custodian hereunder, and
(ii) pay over to such successor custodian any fees or charges
previously paid to the Custodian in respect of duties not yet
performed under this Agreement which remain to be performed by
such successor custodian. Any Custodial Receipts issued by the
Custodian that remain outstanding at the time of retirement of
the Custodian will remain valid notwithstanding the appointment
of a successor custodian.
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Section 4.8 Merger, Conversion, Consolidation or Succession

(a) Any corporation into which the Custodian may be merged
or converted or with which it may be consolidated, or any
corporation resulting from any merger, conversion or
consolidation to which the Custodian shall be a party, or any
corporation succeeding to all or substantially all of the
corporate trust business of the Custodian, shall be the successor
of the Custodian hereunder, provided such corporation shall be
otherwise eligible under Section 4.7(c) hereof, without the
execution or delivery of any paper or any further act on the
party of the parties hereto.

(b) Any corporation into which the Depositor may be merged
or converted or with which it may be consolidated, or any
corporation resulting from any merger, conversion or
consolidation to which the Depositor shall be a party, or any
corporation succeeding to all or substantially all of the
securities business of the Depositor or its parent, shall be the
successor of the Depositor hereunder, provided such corporation
shall be otherwise eligible to conduct the securities activities
of the Depositor and its affiliates, without the execution or
delivery of any paper or any further act on the part of the
parties hereto.

Section 4.9 Termination. This Agreement shall terminate
one year following the payment in full of the Payments due on the
COOFs deposited hereunder or the loan underlying the COOF having
been retired from the secondary market.

ARTICLE V
Miscellaneous

Section 5.1 Amendments. This Agreement may be amended from
time to time by the written agreement of the Custodian and the
Depositor to effect any change which they may deem necessary or
desirable. No amendment to this Agreement shall affect the
obligations of the Custodian under Section 3.1 or otherwise
adversely affect the rights of owners of Custodial Receipts of
Series theretofore issued or cause Custodial Receipts to be
anything other than evidences of the ownership of all right,
title and interest in the COOFs deposited hereunder.

Section 5.2 xecution in Counterparts; Inspection of
Copies. This Agreement and any amendment hereto may be executed
in any number of counterparts, each of which shall be deemed an
original but all of which shall constitute one and the same
instrument. Copies of this Agreement shall be open to inspection
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during business hours at an office designated by the Custodian in
the City of New York by any registerad holder of Custodial
Receipts.

Section 5.3 reement for Exclusive nefits of Parties.
This Agreement is for the exclusive benefit of the parties hereto
and their respective successors hereunder, and shall not be
deemed to give any legal or eguitable right, rsmedy or claim to
any other person whatsoever.

Section 5.4 Effect of Invalidity of Provisions. 1In case

&ny one or more of the provisions contained in this Agreement or
in any Custodial Receipt of any Series should be or become
invalid, or unenforceable in any respect, the validity, legality
and enforceability of the remaining provisions contained herein
or therein shall in no wise be affected, prejudiced or disturbed
thereby. ,

Section 5.5 Notices. Any and all notices to be given to
the Depositor shall be deemed to have been duly given if
personally delivered or sent by cable, telex, telecopy or
facsimile transmission confirmed by letter, addressed to the
Depositor at its offices at 245 Park Avenue, New York, New York
10167, Attention: [ ], telecopy number: | ], or, upon
notice given in accordance with the provisions of this Section
5.5, to any other place to which it shall have transferred its
main office, with a copy to the Custodian in the case of any
notice given by the owner of a Custodial Receipt.

Any and all notices and orders to be given to the Custodian
shall be deemed to have been duly given if personally delivered
or sent by cable, telex, telecopy or facsimile transmission
confirmed by letter, addressed to the Custodian at its designated
office at 55 Water Street, Room 610, New York, New York 10041,
Attention: Mortgaged-Backed Securities, telecopy number: (212)
820-5898, or, upon notice given in accordance with the provisions
of this Section 5.5, to any other place to which the Custodian
shall have transferred its designated office in the City of New
York.

Any and all notices to be given to any owner of a Custodial
Receipt shall be deemed to have been duly given if personally
delivered or sent first class mail postage prepaid, addressed to
such registered holder at the address of such registered holder
as it appears on the Register. Delivery of a notice to any owner
of a Custodial Receipt sent by mail or by cable, telex, telecopy
or facsimile transmission shall be deemed to be effected at the
time when a duly addressed letter containing the same (or a
confirmation thereof in the case of a cable, telecopy, telex or
facsimile transmission message) is deposited, first class mail
postage prepaid, in a post-office letter box.
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Section 5.6 s i ceipt 8 es. The
owners of Custodial Receipts from time to time shall be parties
to this Agreement and shall be bound by all of the terms and
conditions hereof and of the Custodial Receipts by their
acceptance thereof or by their execution of the Purchase
Aqiegment to which this Agreement from time to time may be an
exhibit.

Section 5.7 Successors. This Agreement shall bind the
parties hereto and their respective successors.

Section 5.8 Suxrvival. The provisions of Sections 2.3(¢c),
4.3(b) and 4.6 shall survive any termination of this Agreement.

Section 5.9 Governing Law. This Agreement and the
Custodial Receipts and all rights hereunder and thereunder and
all the provisions hereof and thereof shall be governed by and
construed in accordance with the internal laws of the State of
New York, without giving effect to principles of conflict of
laws.

IN WITNESS WHEREOF, the Depositor and the Custodian have
duly executed this Agreement as of the day and year first above
written and all owners of Custodial Receipts shall be parties
hereto by virtue of the acceptance by them of such Custodial
Receipts or by their execution of the Purchase Agreement to which
this Agreement from time to time may be an exhibit.

BEAR, STEARNS & CO. INC.

By:
Title: Senior Managing Director

CHEMICAL BANK

By:
Title:

-15-



L 4

July 24, 1951 mwese o ,a-rucua-m

Securities &and Excharge Commission
450 Fifth Street, N.W.
Washington, D.C. 20549

Attn: Thomas A. Jones, Esg. Kﬁ'

Gentlemen:

Reference is"made to our letter of June 18, 1991 regazding Bear,
Stearns & Cq. Inc. ("Bear Stearns") anc its proposed Custodial
Receipt Program from SBA-guaranteed Confirmations of Originator
Fees. A copy of our June 18th letter is attached and capitalized
terms defined therein are used herein with their defined
meanings. s

In response to & telephone conversation today with Thomas Jones
of the Commission’s Staff, we wish to provide certain additional
information, as follows: .

1. The COOr--which is the government guaranteed secuzity* to be
cdeposited in the prorosed custodial arrangement--is createc
pursuant to SBA authority in connection with the assembling
of SBA-guaranteed loan pools and not pursuant to the
propcsec custodial arrangement. For your information, we
enclose a2 July 15, 1988 opinion of the SBA’'s General Counsel
which we believe provides useful background information
concerning COOFs and the process resulting in thei:x
formation. We also enclose a June 20, 1991 letter from the
SBA‘s Acting General Counsel advising of the continued
applicapility of the July 15, 1988 cpinion. 1In cur earlier
letter, we stated on page 3 that the Fiscal and Transfer
Agent (the °"FTA") strips the lozns to create the COOFs. 2As
more preciselyvdescribed on page 5 of the July 15th opinion,
the FTA allows pool assemblers to strip the loans and the
SBA has supported the FTA‘s actions. Bear Stearns is an
approved SBA pool assembler and COOFs in respect of pools it
assembles would be-included in the proposed custccial
arrangement.

Wasrengwn 0.C. 200064882 Los Angeses, CA 300%7-3086 s, FL IIN-208
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:?5?ghe custodial arrangerment will hold only COOFs zndntheii i
. proceeds. It will not hold SBA loans or other interests
therein or any other securities.

We hope the foregoing has been helpful. Should members of the
staff have any further questions or comments concerning this or

our earlier letter, please do not hesitate to telephone me at the
number set forth above.

Very truly yours,

snw
Enc.

e - G S P W SR————
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§ 636(a)), since {=3 anaci=ent a2 1988 (Pun. L. 85-33¢), R2ss

dstnscized the $3A ta §ualantes the fepiymant ef pocticns ¢
loazs: made by participacing lenders. Frese=tly, the Agezcy
§ussaacy cannet exceed an gasun: ef $300,000. A3 descrided :is
$3X zegulasiems (13 C.r.2. § 120.3<3) a gussazteed loan ig
Bale By a lezcdn: to a gmal) >usiaess uzdgy 3 guaraasy
AgTesen: Betwnen the lezder snd S3a. *ehe lLender advazses
t2e to%al funds fo: the 1oa2 8ad $a4 agrees to pusclase, upes
€emand by the lLander gzé sudject 2o gpecific conditicns, an
85208l porticz of tre outstazdiiag dalaacse.* ;

CRPTACLLYR CTrTRAL AND $IC RULINES - mCxSROUNT

2 1972, the Comperoller Gaaszal cknsviedged tRe iaporssace
ef 2xae $econdary mirket as 3 mectazism for 2he sale ane
pulclase of S5 guazanteed persicas of losas, and desccides
tie exzent of the fu82aaty $1A 2ikes vis 3 vis 8 third pacsy
pusclaser of the guaranteed pertien. 13In that opinmien (S1
Comp. Can. €74}, the Cozptrelier Gemesal ruled that the $S3a
could pay s helde: (izvestor) of am $34 guaranteed poreien
“where $3A Rhag kncvledge of the Possidility of aegligsnce,
fzaud, or miszapresentation o2 the part of [tie lander), pu:
vhere the preseat Relder of the note did mot pazticipate in
and wis 282 aware of susch Begligence, fraud, ot
misrepresensaticn st the tize it purchased e nete fren the

- baak.® <The Cemperolles Cenezal sdded: °2a our epirion,

pay=ent te an inmnecent holder of an S$3A guacanteed lsan nete
i3 clessly @iscinguisnadle fzem payment to & Dank whieh x3y B¢

€'d WY 1Sdl 0D HBE-D IT:3T IS, 20 Awul
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guilty of negligence, frsud, or misrepresentation ia ebtaizizs
the SIA loan guarsntee.” This opinion is the Dasis for Sae
now of:-3tatel declacation that the SBA guasanty to the
invester 13 unconditional while the guarzanty elligatien 5 3¢
pareicipating lender is conditional gince the Ajency camnc:
pay 8 lencer which may be guilty of negligence, f2aué o2
=igrepresentazion. The Ageacy's guarzanty, in all cases arnd :i-
all documentation (including the tri-parzty secondary mscke:
agresments), extends tO the paymant ©f all priacipal and
intezest due on the outsteziing Dalance under tie note whe:n
the Agency makes its purelise.

In 42 Cp. A.C. 21 (1961), the Atcorney Genetal noted that @
series of Atiorney Ceneral opinions issued Detween 19%3 and

1959 °has estadlished that 8 guaranty by @& Govesnmant age=c
coxtTactes pursuant to 2 congressional granmt of sutacrity f=:
esnscsitutional purpeses {s an odligatien fully dindiag on the
Unitel States despite the adsence of statutory language
ex7cessly pledsing its °‘faith’ of °‘credit’ to the redamption
0 the guazanty and despite the possidility that a future
apycepciation might Be necessaty to carsy out such
tedempsion.® <The Agency bas intezpreted this opinien to man
that the Agency guazanty with respect te 7(a) loaas is
suppecced by the full faith and credit of the United States.
ohe Compeceller of the Cuzzency, 3s the sédzinistsator of
national banks, on August 2, 1972, ruled that the gQuazantees
porcions ef SBA loans are generil obligations of the United
Stazes anZd thus ace eligitle for use by national Baaks as
collatecal secusity for uniavested trsust funds. (For geaneld.
tules ¢ the Comptcoller of the Cuzseacy ia this respecs:, sae

12 C.F.x. §§ 1.110 and 9.30.)

In 1974, the Ageasy sought t2e approval of the Comptrsller
General for asuthority to purchase from az {avestor the S3IA
guacsateed porsien of a loasn when the bofrewer bhaéd mct
defaulted but the prizary lenders Bad failed to forvazd
borrowes's pavments to the {avestor. Ia sa opiniea issuec
Decambar 3, 1974 (3-140673), the Camptroller Ganeral
assented. In makiag the regues:, the Agency had acknewledgel
that the seconiary market was essential to the sctivities of
the participating lenders and that any {mpairzant would
drastically curtail the guazantesd loam prograz=. The Agensy
also promised to monitor closely the perforzance of the
lenders participating ia the program. The Comptrelle:
General, ia his opinien, secognized the Droad authority
Congress gave the $3A Adziaistrator to take any and all
saccions decermined by him to De necessary or desiradle in
making, serviciag, compremising, modifying, adiguidatiag, s$2
otherwise dealing with loans (Sectien 5(B)(7) of the Ast,
18 U.S.C. 634(B)(7)). The Co=ptroller General also refestec
Back to an opinion he had issued Octoder 12, 1989, ia which he
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Rad szated that ethe pover unde: S$e22ison 7 of the Act to mane
loans i3 Drodd and vests in the Administratsr ®considersd.e
¢discretion 83 O the details for execucing the lsan
ascange=gnts.”

On Mazch 6., 1975, the Securities and Izchange Commission
issueC 3 nNo-action letter with respect to the $3A guarantessd
portions $0ld by participatiang lenders. This was Dased on ¢
1974 Cozpizoller Ceneral opinion togetder with the S :
tepresenzation that it incended to implemsnt its guasantee <o
81l circumstances where defaults on the SBA-guaranteed
peccions ©f loans ocsur. The Tuling ezpressly sxcluded fra=
its applicability “those situations ia which private lende:s
form pools of SBA-guaranteed loans and sell paczticipatien
intecests ia such pools to i{avestors.®

In an epinion {ssued August 11, 1978 (3-181432), the
Compesollesr Cenezal zuled that S3IA had ths authority to
appoine a private enticty as a fiscal agent to serve a3 2
central zegistcy ©f holdess for the lendecs anZ Sii. <The
£iscal agent would Rave the tesponsidility of zeceiving lean
payments from the respective lenders and remitting the
appcopriate amounts to the proper imvestors. TFurthe:, the
Agency ¢ould guazantee the ianvestor agaianst the failure by
either 2he lender or the fiscs] agent to forward tie
iavestor's share of the Dorrcves’'s paymant on the guirantees
postion 0f the lesn. On Novazxer 2, 1978, the Securitiss and
Ezshange Commission extesaded its eazlier no-action ruliag ts
iaclude s3les ¢f the Sli-guatantesd portions of leans made >V
lendezs thsough Sii's fiscal agess. 212 seeking this excensgi:zn
the Agency Bad represented to the SIC that the Agency would
guatantee the investor agaiast the fiscal agent’'s falilute te
cepecly forwasd leoan payments’ (Just as the Agensy Bad eaclis:
guazanteed {avestozs against the lender’'s failuze to fozwacs
guch lean pay=eats dizectly).

As desccided in the opinicn of the Comptroller Generil. the
procedure worked {an the following mazmzmer. Whez the lender
sells tSe S3A guazanteed portion of 8 loan, the ssle is
evidenced by & tripartite agresment (presently S3i Yora 108¢)
Betveen the lender, the investor (registered holder), snl

S3A. The 83A and the lerde: warrant to tae iavester tihat, 33
of the date of the agrTeszent, 8 certain specified su= of msrey
is oved By the Bborrowez to the lender with a specified
perzcentsge of the principal being guazanteed Dy SBA with
intezest. <The lender prozises to prozpely forward to tde
"Sis23) 35822 ths Zaymes=S3 =23ds by the Neroower (less any
gservicing charges) and the fiscal sgent promises to fosward
those psyments te the iavestor (less any secvicing fes). SIA.
weuld guarantee the i{nvestor agaiast 8 failuze Dy the borsove:
to make timely zepayment of 8 failuze By either the lenier o2
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the fi3cal sgent to forward the Berrower's payment or the
guaranteed poctien.

STATUTORY AUTHORITY For pooLS

The secsncaty marke: in $3A guaranteed portions of leans
operated under the above suthorities umtil 1984 whes Sangtess
fizst Statutorily suthorized SBA 2o allow pools te be formes
consisting of the SB3A-guazanteed portions of loans. Secsies
$(g) of the Act (18 U.S.C. § 634(g)) authoriszes 2he Agency ==
{issus certificates tepresanting ownership of undivided
intesests in $BA-guaranteed portions Backed By sa Sa-approve:
pool of such guazanseed porsiens. Sectien $(8)(3) of the Az=
provices that the °*full faith and ecedit of the Onited Szazes
i3 plecsed to the payment of 211 amauscy whiex B3y Be reguice:
o 2e paid under any guasranstee® of such certificates issued by
$3A or its agent (emphasis sdded). Section S(R) of the Ace

(15 U.S.C. § 634(%)) sutherizes the Ageacy to promulgate
tegulazions and to contrzact with @ fiscal end transfer sgens
o act as & central zegistry for all $3A guazanteed pertiorns
$0l€ in the secondacy market whether or mot destined fer
pecls. Sectien 8$(f)(3) of the Acs (18 U.S.C. § €34(2)(3))
sutlhorizes SBA to °develop such procedures as are necessacy
for the facilitstion, administratien, aad piomoticn ¢!
$eCS2SiTY MaTke: cpesations.® Toward that end, the Agensy Ras
promulgated implemencing regulations which are fousd ix citle
13, Code of Tederal Regulations, Pagt 120: Sudpazs ¥ -
Centsal Registration feor Sezoadary Markee; Subpars G = Posiing
6f S3i Gusranteed Porsion;: Sudpact X - Individual S3A
Guacanteed Porcicn $old in t2e Secondary Mackes. 02 April .3,
1927, the Sscurities and Ixchange Comission {ssued a
Bo-action letter to S3i interpesiag me obiecticn {¢ the Agercy
{ssues, ticough its fiscal and transfer sgent, S3A guarances:
cerzificates represestiag fracsional undivided interests in
S3A-quaranteed portions of loans made by private lendess. <he
SIC Based this ruling ez the representatios that Dotk the
Par=ents due o2 the S3A Quatanteed poriions and the par=ents
Que o2 the cercificates arce guaracteed by the full faith and
€Zedit of tle United States.

ORIGIRATOR X

Wzea the Ageacy promulgated the pertizest regulations to .
descride the operation of pcols of SIA guaranteed portions, it
made 8 policy decision on the interzest zate available to
investors 4ia the pecl. It Gecided that the rate on 3 peoel
certificate must de egual to the lavwas: met rate e as .
individual guaranteed portion in tae pool (§ 130.706(s) of S3A
Tegqulations, 13 C.7.R. § 120.706(g)). For ezample, if 8 pool
contained seaveral loansz, half with a coupom zate of prime and
Balf with a ecoupen rate of prize plus two, the rate on 8ll



pool certificates would De the prims rate. Therzefore.
pursuant to 13 C.7.R. § 120.706(g), twe points fszem half o!f
the guaranteed portions in the pocl eould mot De €istsiduses
to holédess of certifZicates dackes By the guaranteed porsize s

the pool.

Shis TeguUlatOTY framevork Created 3 potential prodlem fe: sc::
sssem=lezs who have to pay market prices for the loans they
purchase: meanisng the prime plus twe loans in the adeve
esample c€sst more than the prime leans. If the pool
sssem>lers ware 20t alle to sell the {ncome stream eon the
@ITI3 percentage points on the prime plus two loans, they
might bDe forced to abscrd losses. and lenders would not have
the liguidity which the secoadary market contazplates. <=hus,
the S3A pooliag regulations might unrecessazily Rhindes the
facilitazion, sdministraticn, and prometion of secondary
macket cpecations. (See § S(f£)(3) of the Acs.) Conseguertly,
S$3A°s fiscal anéd transfer agent (YTA), with $S3A's knowledsge,
in orzder to ameliorate the predles= {nherens {a 13 C.Tr.1.

§ 120.706(g), has allewed pool assemilers to stcip eff the
€233 perzcantage points from loans carryiag Satecsest adeve
ceztificate rate and to sell this income stream to thizd
pacties: tialis stream {s called an ®originater fee.® S1A,
pussuant to {%s authoczity {a Secsion $(f) ef the Ace, has
supported this sccion of %3 TIA evea though the secandacy
parsicipaticon agcesmene (S3i Form 1086) dces not present)
gefez to such origimator fee. This was felt to De prope:
since suppers for the FTA's actions 42 this regard emanaces

fzom tlhe statute, 2ot from the fer=.
In"case of s default by 8 borrewes o2 & loan whoese guiranceel

portion Bas Ddeen placsd iz & pocl, the FTA, on dehal! of =
iavestor of an S3i-guaranteed portion sold 4in the secondacy
zazket, makes €szand on the leander to repurchase. I the
lender zefuses, %36 TTA makes de2azéd o2 $3A. The Agency
verifies the azsunt of outstanding prizcipal aznd scscued
interest due oz t2e loa3 8zd mikes paymsest to the ToA for
istzidution. ¢ thece Ras Desa 2o originater fee, for
whateve: reascn, the FTA, after deducting its serviciag fee,
will tzans=it the funds to tdhe tegistered holder. 1I¢
stzipping has occurred, the TTA will separzate the strip ard
tzansit funds zepresenting priacipal and {nterest to date O
both the registered holder azd to the iavestor of the
eriginator fee income stresn. Ia either case. the liadilicy
©f the Agency on i3 guarzanty has not Been {acreassd. <The
amount Calculated by the Ageacy as Que i3 the same. The TTA
i3 paying off two investers {a the sams guazanteed pertion as
indicated in its central tegistry, each iavestor helding 8
separzate interest in its shaze of tre Sli-guazanteed poction.
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It is our view that the same language which supports ehe it
faith ang credit odligation to pass through paymant of 3l
ptincipal 8nd interest to s fegistered Rolder of & guarantees
portion 8130 Supports the full faith and credit ebligatien of
the Agency t0.pass ‘through the eriginator fee to the ewne: of
the originater fee. The Agency‘s full faith snd ersdit
guarantee of the underlying obligation in & pool fnmcludes the
payments of the originator fees whrich Riy kave arisea in the
8s3e22lage of 3 pool.- Further, the FiA's actions i{n paying
the originater fee income stresm acze fully csnsistent with
the Agency's mandate to creste pools and set policies wih
Tespect thereto. Therefore. S1A 03 & mitter ©f lav guszantees
the Bolder of the originater fee sgainse tre FIA's failute to
properly forward the appropriste ameunt. I Basten to add
that, 83 we have previously discussed, we intend to fellew
through wizh your staff to develop regulstions azd forms
Becessary to decument the effec: of tais ruliag.

;Lé A R

Larry X. Pazkinsen
Cenecal Csunsel
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Ms. Laursn Austin
Stroock & Stroock & Lavan
Seven Hanovsar Square

New York, NY 10004-2594

Dear ¥s. Austin:

You have requested, in your letter of June 17, 1991, the
status of a 1988 opinion that the full faith and credit of the
United States supports the Small Business Administration
guarantee to the holder of an originator fee. This is to advise
you that such opinion continues to reflect the position of this
Office.

Sincerely,

PHulim ) Toehiln—

Martin D. Teckler
Acting General Counsel
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RESME Bt X S
November 12, 1991 E!%;ﬁ o ¢ 2 % B b,

‘ 0 T
Securities and Exchange Commission i
450 Fifth Street, N.W. v e
Washington, D.C. 20549 e w wt e i i
Ret Reaz, Steamns & Co, Inc,
Gentleman:s

Reference is made to our letters of June 18 snd July 24, 1951
regarding Bear, Stearns & Co. Inc. g'aoa: Stearns®) and its
proposed Custodial Receipt Program for SBA Guaranteed :
Confirmations of Originator Fees. In response to conversations
with members of the Divisions of Corporation Finance, Market
Regulation-and Investment ¥anagement, we ars providing the
information set forth belew. Terms defined in our June 18 and
July 24 letters are used herein with their defined meanings.

1. Pursuant to Section 7(a) of the Small Business Act (15 U.S.C,
$ 636(a)) (the "Act"), the SBA {is gerzittai to guarantes the
payment of portions of loans made y certain eligible lenders.
‘These guaranteed portions of loans may be sold individually or
may be pooled. Pursuant to Section S(g) of the Act (1S U.S.C.
§ 634(g)), the SEA is permitted to issue certificates
representing ownership interests in an SBA-approved pool of such
¢uaranteed portions. Section S(g)(3) of the Act provides.that
the "full faith and credit of the United States is pledged to the
peyment of amountd which may be required to be paid under any
uarantee" of ‘such certificates issued by the SBX or the FTA
(emphasis added). Section $(h) of the Act (1S U.S.C. § 634(h))
authorizes the SBA to contract with a fiscal and transfer agent,
. here the FTA." : : -

We understand that when the §si promulgated requlations to
describe the operation of pools of SEA guarantesd portions, it
zade a policy decision on the interest rate available to

Thess arrangd#uents have bsen the subject of the following
SEC no-action letters: U.S. Small Business Administration
(Avail, april 13, 1987); U.S. Small Business Adrinietration
(Avail. December 4, 1978); and SBA Guaranteed Loans (Avail.
March 6, 1975).

X : : : ) I .

| Warrgon (C XOBME! .l Mowe CAKDU00. ¢ Ml R DTN . 1O Bcseoent Hurgwry . -
. i hﬁswagésu:xg T EBCy S 0 00 S04 Secers Saieerd §#¢¢13
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investors in the gzel. It decided that the rate on a pocl
certificate must oqu

al ¢o the %gggg; net rate on an
individually guaranteesd loan in the pool. ¢

The following example of the operation of this rule was given in
& July 1%, 1988 opinicn of the EBA’s General Counsel, a copy of
which was enclosed with our July 24th lettsr (the °"Opinion®):

*°{f a pool contained several loans, half with a coupcn rate of
prime and half with a coupon rate of prime plus two, the rate on
811 pool cextificates would be the prime xate., "Therefore . . .,
two points from half of the guaranteed portions in the pocl could
not distridbuted to holders of certificates backed by the
guarantesd portion in the pool.*

The Opinicn continues as follows:

This regulato:y framework created a potential preblenm
for pcol assemblers who have to pay mzrket prices for
the loans they purchzse; meaning the prime plus two
Jcans i{n the above example cost more than the prime
loans:~ If the pool assemblers were not able to sell
the ipcome stream on the extra parcentage points on the
frime‘plue two loans, they might be forced to absord .

- losses, and lenders would not have the liquidity which
the seccndazy market contemplates. . .. Conseguently,
the {FTA), with SBAr’s knowledge, . . . has allowed peol
assemblers to strip off the extra percentage peints
from loans carrying interest above the certificate rate
and to sell this income stream to third parties; this
streax is called an "originator fee.®

Ve rsfer to the originator fee in our propcsal as a COOP.°
The Opinion concludess

It is cur view that the same language which supports
the full faith and credit obligation to pass through
i&ygent of all principal and interest to a registered
older of a guaranteed portion also supports the full

faith and credit obligation of the [SBA] to pass
throngh the originator fee to the owner of the
originator fee. . .. Therefore, SBA as a matter of law
guarantees the holder of the originator rfee against the
‘PTA’s fallure to properly forward the appropriate
amount. %

We requested that the SBA’s Ganeral Counsel confirm its 1988

opinion. On June 20, 1991, the Acting General Counsel did go, as

evidenced his letter attachsd to cur July 24th letter. A= we
discussed with the Staff members, we are of the opinion that, as
®
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PSTUTLITLISS 4N "Ex _iangs Commisgsion -

Page 3

a result, the COOPs are *xingzgfzns the provisions of the
Sscurities Act by virtue of Section 3(a)(2) thersunder.

2. V¥s wish to confirm that sach custodial receipt will evidence
& 1008 ownership interest in each COOF covered by the custodial
receipt. An individual receipt holder will not obligated to
join the Custodian or any other receipt holder to sxercise an
right. Rach COOY will relate to a single loan in which no other
pexson will have any intsrest in the excess interest applicable
thersto. A receipt holder may cancel the custodial arrangement
45 to any COOF at any time upon notice to the Custodian. Upen
cancellation, the Custodian will be obligated to arrange to have
the relevant COOF promptly reregistered {n the name of the
beneficial owner, to have the existing custodial receipt
cancelled and to have issued to the beneficial owner a new
custodial recelipt evidencing ownership of the remaining COOFs
represented by the cancelled custodial receipt. N

. 3. As we discussed, we do not believe that the elements of the
proposed arrangement are the same as the elements gresent in Garv

c orp. Vv i (] iexce enner mi
Anc., & case in which a certificate of deposit (°CD*) rarketing
program was found to involve the issuance of a separate, '
unregistered isecurity. 1In Gary Plastic,

(al CD fssuers were reviewed and approved by Merrill Lynch
and monitored by Merrill Lynch on a regular basis} '

(b) Merrill Lynch offered to maintain & secondary market
which would enable its customers to sell their CDs back to
Merrill Lynch at prevailing market rates without payment qf
prepayment penalties imposed by the issuing banks; and

(¢) Merrill Lynch tustomers were discouraged from dealing
directly with the issuing banks.

The court in Gary Plastic found that by investigating issuers,
mazketing the CDs and creating a secondary market, Merrill Lynch
wag engaged in a common enterprise within the meaning of the
relevant precedent. 7The court also found that customers expected
profits derived solely from the efforts of Merrill Lynch and the
participating banks and that Merrill Lynch’s activity was
significantly greater than that of an ordinary broker or sales
agent, particularly because Merrill Lynch possessed significant
economlc pewser thatl permitted it to negotiate with the issuing
banks to obtain favorable rates. As a result, the court found
that a separate security had been created,

%
: -3-

PN ftn“oN R7:21 TR'ZT AON 26.5-908-Z12Z :113l DS AIAONHH 2 NI0DILS



LT e Sresck W Frveck ¥ Lvar
[~ SeCurities and E jange Commission I
Page 4 = =

In contrast, as we have outlined in our sarlier letters, the
Proposed Program is merely an administrative coavenlience to
custodial recelpt holders. The COOFs ars not established
parsuant to the proposed custodial arrangement, but rather
pursuant €o SBA authority in connection with the assexbling of
S5BA-guaranteed loan pools. ¥either Bear §tearns mor any third
party has agreed to make a market in the COOFs or the custodial
receipts on behalf of or in connection with the Proposed Prograxm,
In fact, a matket for COCPs exists independent of Bear Stearns.
Finally, neither Bear Stearns nor any third party has guaranteed
any return to COCr or custodial receipt holders or to protect
them from loss beyond the government guarantes. Accordingly, we
do not believe that the elements that troublsd the couzt Gery

are present in the Proposed Progranm,

4. We have been advised that Bear Stearns is not the sole source
of gaGFs &nd that COOPs can be purchased from others in the
zarket, ' - :

S. We understand that a CUSIP number will not be assigned to any
custodial receipt. : : :

¥We. hope %%;zfor oing has responded to the Staff’s questions.
Ehould members of the Staff have any further questions, please do
not hesitate to telephone me at the nunber set forth above,

Very truly yours,

luas f.Cobumar |, 4
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