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Before the 

SECURITIES AND EXCHANGE COMMISSION 


) 
In the Matter of the Petition of: ) File No. SR-OCC-2015 -02 

) 
) 

BOX Options Exchange LLC ) 
) 

_ ___ _ _ ___ _ _ )
) 

Petition for Review 

BOX Options Exchange LLC ("BOX") here by petitions for further review of an action 

taken by the Staff pursuant to delegated authority. Specifically, on March 6, 2015 , the Division 

ofTrading and Markets ("Staff ') ofthe Securities and Exchange Commission issued an O rder 1 

approving the Options C learing Corporation 's ("OCC") proposal to raise additional cap ita l from 

four shareholder exchanges and to pay dividends to these se lect exchanges (the "Capital Plan"). 

Preliminary Statement 

T he Capital Pl an, as approved by the Staff, fundamentally alters the competitive nature of 

the options industry by providing the OCC's four owner exchanges2 an excessive dividend in 

perpetuity. It is estimated that the dividend could potentially reach 20% per year in the first few 

years and in theory could go higher from there. This excess ive dividend w ill act as a subsidy to 

the Shareho lder Exchanges. The Approval Order drastically alters the competitive dynamic 

1 See Securities Exchange Act Release No. 74452 (March 6, 2015), 80 FR 13058 (March 12, 20 15)(the "Approval 
Order"). 
2 The owners of the OCC ("Shareholder Exchanges") are: Chicago Board Options Exchange, Incorporated 
("CBOE"}, Intemational Secur ities Exchange ("ISE"}, NASDAQ OMX PHLX LLC ("NASDAQ"), and NYSE 
MKT LLC and NYSE Area, Inc. (collectively, "NYSE"). 



between the Shareholder Exchanges and the non-Shareholder Exchanges3 by providing an unfair 

competitive advantage to the Shareholder Exchanges. 

The Capita l Plan raises numerous policy issues that shou ld be addressed by the 

Comm iss ion, not by the Staff acting on delegated authority. These policy issues arise out of the 

unique nature of the OCC and more specifically, the monopo ly status of the OCC, exchange 

ownersh ip, lack of an over-th e-counter market for options, and exchange veto power in certain 

s ituations. The Staff erred in not adequate ly analyz ing the Capital Plan to take into account these 

unique factors. 

The Staff also made numerous errors of fact and law while approving the Capital Plan. 

For example, the Staff incorrectly conclu ded that any burden on competition was not undue 

because it is necessary and appropriate in fu rtherance of the Act regardl ess of the level of the 

dividend. The Staff fai led to adequate ly analyze the level of the dividend a nd the effect that it 

will have on competition. Further, throughout the Approval Order the Staff relied on the fac t that 

the OCC's Board of Directors (" OCC's Board") approved the Capital Plan. In doing so, the Staff 

failed to take into account t he uni que nature of the OCC as a monopo ly and the ownership 

structure where only four exchanges are owners of the OCC. This unique structure, coupled with 

the fact that the interested directors did not recuse themselves from the deliberations and vote on 

the Capita l Plan, raises significant pol icy concerns that require careful cons ideration from the 

Comm ission. 

3 The non-Shareholder Exchanges are: BOX, BATS G lobal Markets, Inc. ("BATS"), and Miami International 
Securities Exchange, LLC ("MlAX"). There are four additional non-shareholder exchanges; however, all four are 
associated with a Shareholder Exchange and cannot therefore be considered non-Shareholder Exchanges with regard 
to this matter. 
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The governance process the OCC fo llowed is extremely concerning. The OCC did not 

provide the non-Shareholder Exchanges with prompt notice of the Capital Plan as required by its 

own By-Laws. This notice would have given the non-Shareholder Exchanges the opportunity to 

make a presentation to the OCC 's Board and poss ibly provide a m ore fair alternative to the OCC. 

Additionally, the directors representing the Shareholder Exchanges failed to recuse themselves 

from the deliberations or the vote regarding the Capital Plan even though the Shareholder 

Exchanges had a strong financial interest in the outcome. Further, the OCC ' s Board had public 

director vacancies when it voted to approve the Capital Plan. The presence of these disinterested 

directors is essential to having a fair process and the OCC's failure to eliminate the vacancies 

before the vote seriously taints the approval process. 

One of the most troubling aspects of the Approval Order is that it contains virtually no 

substantive analysis ofthe competitive effects of the Capital Plan. The Staff makes no reference 

to any market studies, reviews, statistics, or economic analysis relating to how the Capital Plan 

would affect competition among options exchanges and fee structures and what the impact 

would be on investors. The Staff acted in an arbitrary and capricious manner and abused its 

di scretion in approving the Capital P lan without engaging in or considering any s uch studies.4 

Background and Description of the Filing 

• 	 Founded in 1973 , the OCC is the largest clearing organization in the world for 

equity derivatives and is the sole clearing house for exchange-listed options in the 

4 See Administrative Procedure Act, 5 U.S.C. Sec. 706(2)(A) (authorizing courts to set aside agency action that is 
"arbitrary, capricious, and abuse of discretion or otherwise not in accordance with law"); Business Roundtable v. 
Securities and Exchange Commission, 647 F.3d 1144, 11 48 (D.C. Cir. 20ll)(holding that " the Commission acted 
arbitrarily and capriciously for having failed ... adequately to assess the economic effects of a new rule"); Chamber 
ofCommerce v. Securities and Exchange Commission, 4 12 FJd 133, 144 (D.C. Cir. 2005) (finding Commission 
violated its obligations under the APA because it failed in its "statutory obligation to do what it can to apprise itse lf 
-and hence the public and the Congress-of the economic consequences of a proposed regulation before it decides 
whether to adopt the measure.") 
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U.S. The U.S. Securities and Exchange Commission ("SEC") and the U.S. 

Commoqity Futures Trading Commission have jurisdiction over the OCC. The 

U.S. options indus try is different from the equities market in that there are no 

over-the-counter options markets, meaning that all transactions must occur on a 

registered national securities exchange and be cleared by the OCC. Although all 

transactions that occur on a registered national securities exchange are required to 

be cleared at the OCC, only four exchanges have equity ownership in the OCC. 

All exchanges are required to be OCC "participants," which historically meant 

equity ownership for exchanges formed prior to 2002, but meant becoming OCC 

noteholders for an y exchanges fotmed after 2002. 5 

The OCC has always operated as a non-profit industry utility. This means the OCC set 

fees at a level intended to cover operating expenses and maintain a capital reserve. In past years, 

if the OCC collected fees in excess of its needs, the OCC would refund the excess to its clearing 

members. The OCC never used the excess to provide a dividend payment to the Shareholder 

Exchanges as doing so wou ld have been unfair to non-S hareholders Exchanges . 

In the Capital Plan, which was approved by the Staff, the OCC is proposing to amend its 

By-Laws and other governing documents , and to adopt certain po lici es, for the purpose of 

implementing the recapitalization under which the Shareholder Exchanges wou ld make an 

additional capital contribution and commit to replenishment capital, and wou ld receive, among 

other things, the right to receive dividends in perpetuity from the OCC. Due to the dividend 

payment to Shareholder Exchanges, the amotmt of any refunds to clearing members wi ll be 

5 
Tn 2002, the OCC removed the requirement in its By-Laws that all national securities exchanges for which tit 

clears transactions be owners of the OCC. See Securities Exchange Act Release No. 46257 (July 25, 2002), 67 FR 
49729 (July 3 1, 2002)(SR-OCC-2002-02)("2002 Filing"). See also Securities Exchange Act Release No. 46469 
(September 6, 2002), 67 FR 58093 (September 13 , 2002)(0rder Approving SR-OCC-2002-02). 
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reduced, and could be permanently eliminated under certain circumstances. The OCC has 

determined that its currently appropriate "Target Capital Requirement" is $247 million, 

reflecting a Baseline Capital Requirement of $ 117 million, which is equal to six months of 

projected operating expenses , plu s a Target Capital Buffer of$130 million. As of December 31, 

2013, the OCC had total shareholders' equity of approximately $25 million, meaning that the 

OCC needs to add additional capital of $222 million to meet its 2015 Target Capital 

Requirement. 

Applicable Legal Requirements 

Rules 430 and 4 3 1 ofthe Rules ofPractice, 17 CFR 201.430 and 201.431 , provide for 

Commission review of Staff action taken by delegated authority upon request by a person 

aggrieved by the Staffs action. BOX is a national securities exchange registered with the 

Commission and is directl y and negative ly affected by the Staffs approval of the Capital Plan 

because, as discussed in detail bel ow, it drasticall y alters the landscape of the options industry 

and radically shifts the competitive balance between the Shareholder Exchanges that are owners 

of the OCC a nd the non-Shareholder Exchanges. BOX has complied with the procedural 

requirements contained in Rule 430.6 

Rule 431 contains the requirements relating to the Commission ' s review of the petition . 

Rule 431 provides that the Commission, in determining whether to grant review in response to a 

petition such as this one, must look to the standards set forth in Rule 411 (b )(2) of the Rules of 

Practice, 17 CFR 201.4ll(b)(2). This prov ision in structs the Commission to consider w hether 

the petition for review makes a reasonable showing that (i) a prejudicial error was committed in 

6 BOX had actual notice ofthe action on March 6, 2015, and BOX filed an Intent Notice on March 13, 2015. See 
Letter fro m BOX to Brent Fields, Secretary, SEC, dated March 13,20 15. 
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the conduct of the proceeding or (ii) the decision embodies: (A) a finding or conclusion of 

material fact that is clearly erroneous; (B) a conclusion of law that is erroneous; or (C) an 

exerci se of discretion of decis ion oflaw or policy that is important that the Commission should 

rev iew . 

Significant Policy Concern that Warrants Commission Consideration 

The Capital Plan raises significant policy issues and therefore the Commission should set 

aside the Approval Order and grant thi s petition. The Capital Plan, as approved by the Approval 

Order, fundamentally alters how the OCC functions. Specifically, the Capital Plan changes the 

nature of the OCC from a non-profit industry utility, operating for the benefit of the options 

industry, into a for-profit monopoly operating for the benefit of its exclusive group of 

Shareholder Exchanges. As mentioned above, the OCC is so lely responsi ble for clearing all 

listed options transactions and is not subject to competitive pressures when setting fees due to its 

unique status as a monopol y, unlike option exchanges which face ever increasing competitive 

pressures when setting fees. T he unique structure of the OCC alone rai ses po licy concerns that 

need to be addressed by the Commission; however, there are at least three additional unique 

factors inherent in the OCC structure that raise policy issues as well, as explained in more detail 

below. 

The first factor is the fact that there is no over-the-counter market for li sted o ptio ns 

transactions. Thi s means that every options transaction must be cleared through the OCC and 

broker-dealers cannot engage in internal compression or netting to reduce their exposure to the 

OCC' s fee s. This means further that broker-dealers must pay the OCC 's fees regardless of the 

level at which they are set since no alternative exists. 
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Second, the OCC is owned by only four exchange operators (i.e. CBOE, NYSE, 

NASDAQ , and lSE). This means that any payment from the OCC to the Shareholder Exchanges 

will consequently put the non-Shareho lder Exchanges, including BOX, at a direct competitive 

disadvantage. This is especially true in thi s case , where the Capital P lan provides for large 

annual dividend payments to the Shareholder Exchanges, which will give them an unfair 

advantage over the non-Shareholder Exchanges. This advantage will have devastating effects on 

the competitive balance of the options industry by a llowing the Shareholder Exchanges to use t he 

dividend payment to subsidize operation costs, which in turn would force the non-Shareholder 

Exchanges to reduce trading fees to unsustainable levels in an attempt to simply rema in 

competitive with the Shareho lder Exchanges. 

Third, each of the four Shareholder Exchanges possesses a veto right over certain OCC 

affairs, including the issuance of new equity that could dilute its ownership.7 This calls into 

question whether any changes to the OCC's capital structure is fair and reasonable since any one 

Shareho lder Exchange could veto the changes and hold out for greater benefits, including a 

higher rate of return on its capital. In theory, even if the Board received an offer on better terms, 

the offer could be rejected by any o f the Shareholder Exchanges if it had the effect of di luting its 

ownership stake. Any such veto wou ld require the Board to accept terms from the Shareho lder 

Exchanges that may be less favorab le to the OCC, the non-Shareho lder Exchanges, options 

investors, and the public. 

These unique factors inherent in the OCC structure raise policy issues that need to be 

addressed by the Commi ssion. As approved , the Capital Plan will allow the OCC to funnel 

7 BOX understands that private shareholder agreements between each ofthe four Shareholder Exchanges and the 
OCC include a provision requi ring unanimity of the Shareholder Exchanges in order for the OCC to take certain 
actio ns, including, at minjmum, actions that wo uld have the effect of diluting each of those shareho lder' s equity 
stake in the OCC. 
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wealth to the Shareholder Exchanges while harming the options industry as a whole , including 

retail cu stomers. 

Deficiencies in Staff's Approval of the Filing 

In add ition to the urgent policy iss ues mentioned above that require Co mmiss ion review, 

the Commi ss ion should set aside the Approval Order because many of the Staff's findin gs are 

either erroneous or unsupported by any facts or analys is. 8 

A. The OCC Failed to Abide by its own By-Laws 

T he Staff improperly concl uded that the OCC followed the correct governance 

procedures when debating, approvin g, and filing the Capital Plan. When, in 2002, the OCC 

removed the requirement that a ll national sec urities exchanges for whi ch the OCC provides 

clearing se rvices be owners of the OCC, the OCC stated that OCC management "will promptly 

pass on to non-equity exchanges any information that management cons iders to be of 

competitive s ignificance to such exchanges disc losed to exchange directors at or in connection 

with any meeting or action of the OCC board or any board committee."9 Also, in order to be fa ir 

to the non-Shareholder Exchanges, "t he OCC represented to the Comm iss ion that OCC 

management w ill provide non-equity exchanges with the opportunity to make presentations to 

the OCC board or appropriate board committee upon request." 10 Additionally, the OCC's By-

Laws were amended to include the fo llowing prov is ion: 

Non-equity Exchanges w ill be promptly provided w ith information that the 
Executive Chairman cons iders to be of competitive s ignificance to such Non
Equity Exchanges that was disclosed to Exchange Directors at or in con nection 

8 See supra note 4. 

9 See s upra note 6 ofthe 2002 Filing. 

Io Id. 
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with any meeting or action of the Board ofDirectors or any Committee of the 
Board ofDirectors. 11 

The OCC failed to provide prompt notice to the non-Shareholder Exchanges in direct violation of 

the above mentioned provision of the OCC's By-Laws and therefore deprived the non-

Shareholder Exchanges of their right to make a presentation regarding the Capital P lan to the 

OCC Board. This failure by the OCC was brought to the attenti on of the Staff through comment 

letters submitted by BOX and BATS explicitly raising this issue. 12 However, the Staff rejected 

the argument by simply saying that they had no basis to di spute the OCC's position that their 

Board of Directors conducted the process in confom1ity with applicable law and the OCC's own 

By-Laws.13 

This is troubling for at least two reaso ns. First, it is hard to understand how the Staff can 

claim they have no basis to dispute the OCC's position since both BOX and BATS raised iss ues 

with the process undertaken by the OCC's Board. The Approval Order does not g ive an 

explanation other than that the "OCC confirmed that OCC and its Board of Directors conducted 

its business in confotmity with its By-Laws identified in the comment letters [s ubmitted by BOX 

and BATS]." 14 However, no formal comment letter was submitted by the OCC addressing the 

issue offai lure to provide prompt notice to the non-Shareholder Exchanges as highli ghted by 

both BOX and BATS. Therefore, it is unclear how the Staff concluded that the OCC satisfied its 

requirement to provide prompt notice. Two possible explanations exist, both of which fai l. The 

first is that the Staff concluded the Capital Plan was not of "competitive significance" and 

therefore the OCC was not required to pro mptl y disclose it to the non-Shareholder Exchanges. 

1 1 See Interpretations & Policies .0 I to Article VIIB ofthe OCC's By-Laws. 

12 See Letter from Tony McCormick, ChiefExecutive Officer, BOX, to Brent Fields, Secretary, SEC, dated March 

3, 2015. See also Letter from Eric Swanson, General Counsel and Secretary, BATS Global Markets, Tnc., to Brent 

Fields, Secretary, SEC, dated March 3, 2015. 

13 See Approval Order at 46. 

14 See supra note 11 3 ofthe Approval Order. 
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This view is unsustainable for the many reasons outlined in this petition and specifically due to 

the competitive issues surrounding the undue burden on and discrimination against the non-

Shareholder Exchanges. Second, it could be argued that the Staff concluded that the public notice 

of the rule filing amounted to prompt notice, thereby satisfying the OCC obligation to promptly 

notify the non-Shareholder Exchanges of issues of competitive significance, but this justification 

again falls short. By the OCC' s own admission, the process of developing and approving the 

Capital Plan took nearly a year. 15 Therefore, the Board was well aware of the Capital Plan 

months before the rule filing was published and had ample opportunity to provide notice to the 

non-Shareholder Ex changes long prior to the public filing as it should have, and was required to 

have, done. This justification also contradicts the plain meaning of the word "promptly," which 

is defined by Webster as "without delay." It is hard to comprehend how the public notice of the 

Capital Plan amounted to providing notice without delay to the non-Shareholder Exchanges since 

the OCC had been working on the Capital Plan for nearly a year before it was published. 

Additionally, the 2002 Filing represented that the OCC would allow the non-Shareholder 

Exchanges to make presentations to the OCC's Board. 16 If the public notice of the Capital Plan is 

considered prompt notice, then the non-Shareholder Exchanges would not have had an adequate 

opportunity to make a presentation to the OCC's Board on the matter. This contradicts the 

representations made by the OCC to the SEC in the 2002 Filing and led directly to the cunent 

situation in which the non-Shareholder Exchanges have been prevented from making a 

presentation to the OCC Board. If the OCC had given the required notice to the non-Shareholder 

Exchanges, preferably months before the Capital Plan was publicly published, then the non-

Shareholder exchanges would have had the opportunity to present a competing proposal to the 

15 See Comment Letter from James E. Brown, General Counsel, OCC, dated February 23, 2015, at p. 4. 
16 See supra note 8. 
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OCC's Board , most likely offering more fair and favorable terms to the OCC. The OCC's failure 

to provide this opportunity to the non-Shareholder Exchanges directly conflicts with 

representations made by the OCC and the spirit of the OCC's By-Laws. 

Other issues exist with respect to the OCC's approval process that raise significant issues 

that should be reviewed by the Commission. Most notably is the fact that none of the five 

directors representing the Shareholder Exchanges recused him/herself from consideration of the 

Capital Plan. These directors were present for both the deliberations and vote on the Capital Plan 

even though the Capital Plan represents an obvious conflict of interest due to their financial 

interest. This seems to conflict with the OCC's Charter and Code of Conduct for OCC Directors. 

Specifically, Article V of the OCC's Charter states that "[e]ach Director is required to act in 

good faith in the best interests of the OCC and with due regard to the fiduciary responsibilities 

owed to OCC as a business and systemically important financial market utility. In addition, each 

Director is required to comply with the provisions of the Code of Conduct for OCC Directors, 

including, without limitation , the provisions relating to conflicts of interest and 

confidentiality." 17 The actual Code of Conduct is not pub licly available; however, the OCC does 

publish its Corporate Governance Principles, which summarize the relevant portions of the Code 

of Conduct as follows: 

The Board has adopted a Code of Conduct for OCC Directors that includes a Conflict of 
Interest Policy. The Conflict of Interest Policy incorporates various provis ions of 

applicable corporate law and other standards adopted by OCC to ens ure that Board and 

committee decision s are not impacted by conflicts of interest. D irectors are expected to 
avoid any action, position or interest that conflicts with an interest of OCC, or gives the 

appearance of a conflict, in accordance w ith the Conflict of Interest Policy. OCC 
annually solicits information from directors in order to monitor potential conflicts of 

17 OCC Charter, available at: http://www.optionscleari ng.com/components/docs/about/corporate
informationlboard of directors charter.pdf 
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interest and directors are expected to be mindful of their fiduciary ob ligations to OCC as 

set forth in the Code of Conduct. 18 

It is obvious that each of the directors representing the Shareholder Exchanges had a sign ificant 

interest in the Capital Plan , yet none of them recused themse lves fro m the deliberations or vote . 

The Shareholder Exchange s had an interest in rec e iving the highest poss ible return for their 

capital contribution in addition to favo rable prov isio ns o n their investment to the detriment of the 

OCC , the non-Shareholder Exchanges and the options industry in general. 

The OCC failed to maintain the number ofpublic directors as required by the OCC ' s By-

Laws and, at the time of the OCC Board ' s approval of the Capital Plan, the Board was missing 

two public directo rs. 19 Having these public directors present during th e deliberations would have 

provided valuable input from di s interested directo rs. Disinterested directors would be most likely 

to support an outco me that is objective ly in the best interest of the OCC and the public, 

generally, and not a mechani sm for funneling wea lth to the Shareholder Exchanges. 

Additionally, there is no indication from the record as to w hat, if anything, the three public 

directors who were present did to ensure the Capital Plan was fair and in the best interests of the 

OCC and the public, ge nera lly. 

To be clear, BOX is not arguing that every board action which precedes an SRO rule 

filing must be sc rutinized by the Commi ssion prior to Commission action. The reaso n this 

particular action s hould be scrutini zed is because of the unique ro le and structure of the OCC. In 

addition, from the record it appea rs that there were s ignificant flaw s in the OCC 's governance 

18 OCC Board of Directors Corporate Go vernance Principles, available at 

htt.p://optionsclearing.com/components/docs/about/comorate

informationlboard corpo rate governance principles.pdf 

19 The OCC's By-Laws require five (5) public directors. See Article III of the OCC' s By-Laws. 
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process. lt does not appear that the Staff adequately looked into these concerns and, for that 

reason, the Commission should examine the governance process of the OCC. 

B. Burden on Competition 

The Staff improperly concluded that the Capital P lan is consistent with Section 

17A(b)(3)(I) of the Act,20 which requires that the rules of a regi stered clearing agency do not 

impose any burden on competition not necessary or appropriate in furtherance of the purposes of 

the Act. The Staff acknowledges that "a dividend that does not accurately reflect the true risk of 

the investment may result in a burden on competition on one group versus another."21 The Staff 

further reasoned that the level of the burden on competition depends on whether the dividend 

payment is high or low relative to the true cost of capital.22 However, the Staff incorrectly 

concluded that s ince the OCC is not publicly traded, the "OCC's Board ofDirectors must use its 

judgment to determine the appropriate or competitive rate of return and the dividend policy that 

appropriately reflects the risk of the Exchanges' equity investment."23 This is s imply untrue; 

companies that are not publicly traded routinely raise capital through competitive processes that 

are not left so lel y to the judgment of the board of directors. Due to the concerning fact, as 

mentioned above, that the directors representing the Shareholder Exchanges were present for the 

deliberation and voting of the Capital Plan, a competitive bidding process would have been 

extremely beneficial for the OCC's Board. A competitive bidding process would serve to 

validate that the Board was fulfillin g its fiduciary obligations. For these reasons, the Staff 

20 15 u.s.c. 78q- l(b)(3)(I). 
21 See Approval order at 44. 
22 See Approval order at 45. 
23 ld. 

13 

http:capital.22


incorrectly concluded that the only way of determining an appropriate rate of return was a 

subjecti ve one left so le ly to the Board 's judgment.24 

Another disturbing conclusion reached by the Staff is the fact that, although the Staff 

recognized t hat the Capital Plan may result in some burden on competition, the Staff rejected the 

idea that the burden was undue. Specifically, the Staff found that "such a burden is necessary and 

appropriate in furtherance of the purposes of the Act given the importance of OCC's ongoing 

operations to the U.S. options market and the role of the Capital Plan in assuring its ability to 

facilitate the clearance and settlement of securities tra nsactions in a wide range of market 

conditio ns."25 T his reasonin g completely avoids the key issue ofwhether the Capital Plan is the 

best of all available alternati ves for capitalizing a regulatory monopol y. Thi s conclusion reached 

by the Staff is contrary to the facts on thi s matter. It appears that the Staff is stating that the 

burden is not undue because capitalization is necessary a nd a ppropriate in furtherance of t he Act, 

regardless of the terms. Due to the unique facto rs of the OCC and its monopo ly position, the 

Staff s hould have determined w hether the structure of the proposal and the amount of the s ubsidy 

that will be paid to the Shareholder Exchanges constitutes an undue burden on competition. 

Section 3(f) of the Exchange act provides that: 

[ w ]hen ever . .. the Comm iss ion is engaged in . . . the rev iew of a rule of a self
regulato ry organization , and is required to con sider or determine whether an 
action is necessary or appropriate in the public interest, the Commi ss io n shall also 
consider, in addition to the protection of investo rs, whether the action w ill 
promote efficiency, com petition, and capital formation? 6 

Section 3(f) of the Exchange Act requires an examinati on of the econom ic effect s of a proposed 

rule and prohibits the Commi ss ion fro m imposing undue burdens on competition. T he Staff 

24 See Chamber ofCommerce , 4 12 F.3d at 362 (Commission had an obl igation to consider reasonable s uggested 

alternatives to conditions imposed by rule). 

25 See Approval order at 45. 

26 See 15 U.S.C. 78c(f). 
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failed to full y justify how the Capital Plan would not impose an undue burden on competition. 

Further, the Staffs findin g that the level of dividend is irrelevant since the Capital P lan is 

appropriate and necessary, constitutes a mi sunderstanding of relevant issues an erroneous 

conclusion of law. 

The Capital Plan unfai rl y discriminates against the non-Shareholder Exchanges. As 

mentioned above, the Capital Plan w ill directly benefit the Shareholder Exchan ges through a 

dividend stream lasting in perpetuity. Although the exact rate of return has not been publicly 

disclosed by the OCC, from the information that has been provided it appears t hat the dividend 

rate cou ld be almost 20%. Th is dividend w ill allow the Shareholder Exchanges to subs idize their 

trading costs, thereby giving them an unfair competitive edge over th e non-Shareholder 

Exchanges. Historically, the Shareholder Exchanges and non-Shareholder Exchanges have, for 

the most part, been treated the same by the OCC since both categories are " participants" of the 

OCC and the OCC acted in the best interest of clearing members and th e industry as a whole. 

Until now, the major difference in the treatment of the two categories was the fact that each 

Shareholder Exchange is a llowed to appoint one director to the OCC's Board. Th is differentia l 

treatment was reasonable due to the fact that the OCC guaranteed certain protections to the non

Shareho lder Exchanges, such as allowing them to make presentations to the OCC's Board and 

promptly notifying them of information that is of competitive signifi cance, and by the 

requirement ofpublic directors27 although, as mentioned above, the OCC d id not provide these 

rights to the non-Shareho lder Exchanges during the deliberation and approval process of the 

Capital Plan. Now, with the approval of the Capital Plan, the OCC will unfairly discriminate 

against the non-Shareholder Exchanges by providing excessive dividends to the Shareholder 

27 See supra note 6 of the 2002 Fi ling. 

15 



Exchanges. These excess ive dividends are virtua lly guaranteed and should be cons idered more of 

a subsidy paid to the Shareholder Exchanges. It is clear that this Capital Plan will result in unfair 

discrimination , and the Staffs failure to find as much constitutes an erroneous conclus ion of law. 

Another unclear issue is that of the liquidation preference of the new C lass C common 

stock that is being issued as part of the Capital Plan. The OCC represented to the SEC in a 

comment letter that the Class C common stock would be subordinated to claims of creditors of 

the OCC.28 However, the OCC has made previous statements that the repurchase rights of Class 

A and B common stock ranks pari passu w ith OCC's obligation to repurchase notes from the 

non-Shareholder Exchanges. 29 Since the new Class C common stock has the same liquidation 

preference as the Class A and B , does this in turn mean that the Class C common stock is not 

subordinated to the claims of all creditors? It is unclear from the Approval Order whether the 

Staff concluded that repurchase rights are different from liquidation preference. BOX be lieves 

that further explanation is warranted on this issue. 

Conclusion 

Given the importance of th is proposal and the potentia lly detrimental impact of the 

Capital Plan on the U. S. options markets, we believe it is critical that the full Commi ss ion 

evaluate whether it is consistent with the requirements of the Exchange Act. The approval of the 

Cap ital Plan will radically a lter the options industry by converting the OCC from a non-profit 

indu stry utility into a profit max imiz ing monopo ly for the benefit of onl y fo ur exchanges. T his 

transformation will devastate the competitive balance in the options markets by g iving the 

Shareholder Exchanges an unfair advantage over the non-Shareholder Exchanges; an advantage 

28 See Letter from James E. Brown, General Counsel, OCC, dated February 23,2015, at 14. 
29 See 2002 Fi ling at 49730. 
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that the non-Shareho lder Exchanges cannot overcome since they are essentially barred from 

becoming owners of the OCC. 

For the reasons stated in this p etition, BOX respectfu lly requests that the Com mi ssion 

exerc ise its discretion to rev iew this petition and set aside the Approval Order. 

DATED: March 20,2015 

Res pectfully Submitted, 

Jp~ 
Li sa J. Fall 
President 
BOX Options Exchange LLC 
10 1 Arch Street, Suite 61 0 
Bosto n, MA 02110 
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