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February 24, 2006

VIA EMAIL TRANSMISSION;
CONFIRMATION BY OVERNIGHT MAIL

Ms. Nancy M. Morris

Secretary

Securities & Exchange Commission
Station Place

100 F. Street, N.E.

Washington, D.C. 20549-9303

Re:  Response of Pacific Exchange, Inc., to Comments on Proposed NYSE Merger
Release No. 34-53077; File No. SR-PCX-2005-134
Release No. 34-53073; File No. SR-NYSE-2005-77

Dear Madam Secretary:

The Pacific Exchange, Inc., (“PCX") hereby submits its response to the February 22,
2006 comment letter received by the Securities and Exchange Commission (“Commission”) by
Mr. Fane Lozman (“Mr. Lozman”) in connection with the PCX and New York Stock Exchange,
Inc. (“NYSE”) rule filings (“Rule Filings™) concerning the merger announced by NYSE and
Archipelago Holdings, Inc. (“Archipelago”) on April 20, 2005. ' PCX is a wholly owned
subsidiary of Archipelago, which operates the Archipelago Exchange.

In his letter, Mr. Lozman attacks the letter submitted by PCX (“PCX Letter”) in
connection with the Rule Filings. > Specifically, Mr. Lozman states that the PCX Letter
misrepresents the judgment entered by Judge Allen S. Goldberg on July 25, 2005, in the case
captioned Lozman, et al. v. Putnam, et al., Circuit Court of Cook County, IL, No. 01 L 16377
(consolidated with 99 CH 1134). Judge Goldberg’s 28-page opinion is publicly available in the

! Release No. 34-53077; File No. SR-PCX-2005-134 (January 9, 2006); Release No. 34-53073; File No. SR
NYSE-2005-77 (January 6, 2006).

2 Letter from the Pacific Exchange, Inc., dated February 8, 2006, a copy of which is attached hereto.
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court file and was submitted to the Commission by way of a separate comment letter in response
to the Rule Filings. ® A further copy of the opinion is attached to this letter.

In August 1999, Mr. Lozman filed suit against defendants Gerald Putnam, Terra Nova
Trading, L.L.C. and several other defendants, including (at the time, the privately-held)
Archipelago. Mr. Lozman alleged various legal and equitable claims against the defendants
involving a private business dispute arising from the mid-1990s. Archipelago was dismissed
very early in the case and all the other defendants were dismissed over the next several years,
save for defendants Mr. Putnam and Terra Nova Trading, L.L.C. Mr. Lozman appealed the
dismissal of Archipelago, but ultimately lost.

Over the course of six weeks in November and December 2004, Mr. Lozman prosecuted
his case before a jury against the two remaining defendants, Mr. Putnam and Terra Nova
Trading, L.L.C. Judge Goldberg presided over the trial. At the conclusion of the trial, the jury
entered a binding verdict in favor of the defendants on all legal counts and Judge Goldberg
entered judgment on the jury verdict soon thereafter. After extensive legal briefing and oral
argument before Judge Goldberg during the first half of 2005, the judge entered a final judgment
in favor of the defendants on all equitable counts. That judgment is memorialized in Judge
Goldberg’s 28-page opinion referenced above. Thus, at the conclusion of both the legal and
equitable phases of the trial in Lozman, et al. v. Putnam, et al.,, Judge Goldberg found in favor of
the defendants assessing no liability against them on all counts and awarded no damages to Mr.
Lozman.

Mr. Lozman selectively attaches to his February 22, 2006 letter an advisory and non-
binding verdict that was provided to Judge Goldberg by the jury at the conclusion of the jury trial
advising the judge of an equitable usurpation by the defendants. What Mr. Lozman fails to point
out in his letter is that Judge Goldberg evaluated this advisory and non-binding verdict and, for
the reasons set forth in his 28-page opinion, entered judgment in favor of the defendants on all
equitable counts, including the usurpation count. And, that is why Mr. Lozman today is
petitioning Judge Goldberg to undo the judgments entered by him; because Mr. Putnam was
“exonerated on all counts and judgment was entered” in his favor.

As for the residual attacks made by Mr. Lozman in his letter, we believe them to be
irrelevant and off base and, thus, not worthy of response.

% Letter from James L. Kopecky of James L. Kopecky, P.C., dated January 16, 2006; see also, Letter from Philip J.
Nathanson of Philip J. Nathanson & Associates, dated February 2, 2006.
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On behalf of the Pacific Exchange, Inc., and its parent, Archipelago Holdings, Inc., we
would like to thank you for the opportunity to respond to the Letters. If you have any questions,
please contact me at your earliest convenience.

Very truly yours,
o/

Kevin J. P. O’Hara
Chief Administrative Officer,
General Counsel & Secretary

cc: Chairman Christopher Cox
Commissioner Paul S. Atkins
Commissioner Roel C. Campos
Commissioner Cynthia A. Glassman
Commissioner Annette L. Nazareth

Mr. Robert L.D. Colby
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Ms. Nancy M. Morris

Secretary

Securities & Exchange Commission
Station Place

100 F. Street, N.E.

Washington, D.C. 20549-9303

Re:  Response of Pacific Exchange, Inc., to Comments on Proposed NYSE Merger
Release No. 34-53077; File No. SR-PCX-2005-134

Dear Madam Secretary:

The Pacific Exchange, Inc., (“PCX”) hereby submits its response to comment letters
received by the Securities and Exchange Commission (“SEC” or “Commission”) in connection
with PCX’s rule filing (“Rule Filing”) — File No. SR-PCX-2005-134. * PCX is a wholly owned
subsidiary of Archipelago Holdings, Inc., (“Archipelago”) which operates the Archipelago
Exchange (“ArcaEx”) and executes trades in NYSE-listed, PCX-listed, and OTC equity
securities, ETFs, and options. PCX is a self-regulatory organization and is registered as a
national securities exchange.

This submission is in response to two letters received by the Commission in connection
with the Rule Filing, % and a third letter received by the Commission, which was submitted in
connection with a rule filing made by the New York Stock Exchange, Inc. (“NYSE”)(File No.
SR-NYSE-2005-77). * Hereinafter the three comment letters will be referred to as “the Letters.”

! Exchange Act Release No. 34-53077 (January 6, 2006).

Letter from James L. Kopecky of James L. Kopecky, P.C., dated January 16, 2006; and, letter from Philip J.
Nathanson of Philip J. Nathanson & Associates, dated February 2, 2006.

® Exchange Act Release No. 34-53088 (January 6, 2006); Letter from Michael Kanovitz of Loevy & Loevy, dated
February 2, 2006.
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On April 20, 2005, the NYSE and Archipelago publicly announced their intention to
merge. In connection with the announced merger, the Commission staff has diligently worked
with Archipelago and the PCX to address certain corporate and regulatory governance issues that
arise out of and are impacted by the proposed merger. The subject of the Rule Filing, in large
part, focuses on these governance issues and the associated changes undertaken by Archipelago
and PCX in connection therewith.

The Letters have nary to do with the subject of the Rule Filing. Instead, they attack the
character and question the integrity of Mr. Gerald D. Putnam (“Mr. Putnam”). Mr. Putnam was
a co-founder of Archipelago and currently serves as its chairman and chief executive officer. He
also serves as the Chairman of the PCX. Upon consummation of Archipelago’s merger with the
NYSE, Mr. Putnam has been named to serve as a co-president and chief operating officer of
NYSE Group, Inc., a newly-formed holding company which will be publicly traded on the
NYSE.

The attacks stem from two private disputes involving former business ventures in the
1990s. The disputes, which were filed in 1999 and 2000, respectively, are currently being
litigated in Illinois state court. In one dispute, after a 6-week trial in 2004, the jury and the judge
exonerated Mr. Putnam on all counts and judgment was entered for Mr. Putnam on July 25,
2005. * The plaintiffs are now engaging in post-judgment process in an attempt to undo the
decision of the judge and the jury. The second dispute, which was settled in 1998 and where the
plaintiff is now attempting to re-open the settlement, is currently in discovery phase. > Mr.
Putnam denies any liability. Also, in both disputes, the plaintiffs initially named Archipelago (or
its predecessor entity) as a defendant; and, in both disputes, Archipelago was expeditiously
dismissed with prejudice. The Letters merely represent the most recent paroxysm outside of the
courtroom by these plaintiffs in an attempt to harass and embarrass Mr. Putnam.

Mr. Putnam has been associated with the securities industry since graduating from the
University of Pennsylvania in the early 1980s. Since joining the industry, he has held licenses
and/or been regulated in several capacities at one time or another by the SEC, NYSE, NASD and
PCX. In the mid-1990s, Mr. Putnam co-founded the Archipelago ECN, one of the first qualified
ECNSs. Along with other ECNs and marketplace entrepreneurs, the trading of equity securities in
the United States was revolutionized; and the ripple effects of that revolution have impacted and
continue to impact the options and futures trading businesses as well. The fruits of this
revolution are very tangible: U.S. capital markets are more transparent, efficient, and globally
competitive, and provide better trade executions for all investors.

* See Lozman, et al. v. Putnam, et al., Circuit Court of Cook County, IL, No. 01 L 16377 consolidated with 99 CH
11347.

> See Borsellino, et al. v. Putnam, et al., Circuit Court of Cook County, 1L, No. 00 CH 13958.
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In 2004, Mr. Putnam guided Archipelago through an initial public offering, which was
the first IPO of an equities marketplace in the United States. As noted above, Mr. Putnam serves
as the chairman and chief executive officer of the publicly traded Archipelago (PCX:AX), whose
board of directors includes, among others, a former SEC chairman. Additionally, Mr. Putnam
has sat on the board of directors of the PCX, a heavily regulated self-regulatory organization,
since 2000, and with the merger of Archipelago and PCX in September 2005, now serves as its
chairman. Since co-founding Archipelago, Mr. Putnam has regularly engaged and interacted
with SEC staff and Commissioners on a myriad of subjects and issues.

On April 20, 2005, the NYSE and Archipelago publicly announced their intention to
merge. As part of that plan, Mr. Putnam will serve as a co-president and chief operating officer
of NYSE Group, Inc. The Letters, and the private disputes underlying them, have no bearing on
Mr. Putnam’s fitness to serve in those roles. Given his many years of service in the highly-
regulated securities industry, Mr. Putnam has a very public record that underscores his integrity
and ability to properly discharge his duties and responsibilities as an officer of NYSE Group,
Inc.

On behalf of the Pacific Exchange, Inc., and its parent, Archipelago Holdings, Inc., we
would like to thank you for the opportunity to respond to the Letters. If you have any questions,
please contact me at your earliest convenience.

Very truly yours,
o/

Kevin J. P. O’Hara
Chief Administrative Officer,
General Counsel & Secretary

cc: Chairman Christopher Cox
Commissioner Paul S. Atkins
Commissioner Roel C. Campos
Commissioner Cynthia A. Glassman
Commissioner Annette L. Nazareth

Mr. Robert L.D. Colby
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STATE OF ILLINOIS ) _ ‘
S ) . SS{
COUNTY OF COOK )

*““IN'THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
; ' COUNTY DEPARTMENT, LAW DIVISION

FANE LOZMAN, individually, and

BLUE WATER PARTNERS, INC., an

Tlinois Corporatlon

/ o L
| Planith,
vs. - No. 01 L'16377
o Consolidated with
99 CH 11347

GERALD D. PUTNAM, individually,
TERRA NOVA TRADING, L,L.C., an
ltinois Limited Liability Company, ct.l,

- Defendéﬁi;s.

ORDER AND MEMORANDU'M OPINION

{ This 'matter:c_‘;gxﬁc lq'éfone the Court for a dual bén_ch and jury trial in November of 2004
and was conciudedon December 16, 2004. in_Janﬁary and February of 2005 this Court heard
additiona-l-‘arg"urr'lehfs and feviewed the submissions of both partiles. The Court having
considered all the _vs}ritten .Sﬁbmissioﬁs and orai argﬁment hereby finds as follows:

. . FACTS .

lThis. 11t1ga,t1\0n aﬁsés t.),ut' jo.f_‘;_:l' failed bﬁé}ness relationship between Plainﬁffs, Fane
Lozman, (“Lozman”) and BlueWater Partners, Inc., and Defendahts, Gerald D. Pgtnam
(“Pu}nam” .,‘Terra Nova Trading _Cof:npany, aﬁd GDP, Inc. The jury gave a verdict for the

Defendants concerning the legal claims, and gave an advisory opinion concerning the equitable

issues. The Jury found that Defendants had usiu‘p_ed corporate opportunities from Plaintiffs but

P.0A
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also ’foundthat the release was valid and equitable.

B

ANALYSIS

ThlS Court w111 cons1der the following 1egal and equttable issues: (1) whether the jury’s
answers to the spec1al 1nterrogator1cs are a special verdict that binds this Court, (2) whether there
was h usurpat10n of corporate opporturnty, (3) whether the release is vahd (4) whether the
release was ratlﬁed (5) whether the release was cancelled or rescmded (6) whether laches bars
Plaintiffs’ clalm, and (7) Whether there was preemp_tlon.

Spec’ial Interrogatories
We ruled in our order issued on November 16, 2004 that any jury findings to the

equitable clairns are only.advisory' However; when equitable claims are determined by

com{non 1ssues of facts that 1mpact the legal clalms, this Court must ablde by those findings. In

Boatman’ s Natlonal Bank V. Ward 231 il App 3d 401 the appellate court found that the circuit

court erroneously dlsregarded the jury’s verd1ct by deciding the ﬁduc1ary duty question

independently. ﬂ at 410."#Ther.efore,' under Boatman’s National Banl«r, 231 1. App. 3d 401,
wher{ ruling o"n* theflfetilﬁtahle"isésue's:"sre ar'e" bound 'l)y the jury"s ﬁndings on common issues of
fact perta.mmg to the wntten and oral contract counts For the purposes of analyzing the
equitable i issues of corporate usurpat1on laches, refonnahon unjust enrlchment rescission, and
cancellation, we had no need to use the Boatman’s National Bank 231 TI1. App. 3d 401 standard
over’Plaintlffs"'clalrhs or befendants"?afﬁrrnative defenses" We are bound by the jury’s general
verdict as to the contract counts and answers to the specral mterro gatory in ‘analyzing the legal

issues of release rat1ﬂcat1on and declaratory judgment cou.nterclaml The affirmative defense of
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preemption is legal in nature, but will be decided by this Court as a matter of law.

Usurpation of Corporate Opportunity
’ o : ‘. . ; (_ ’

Counts II and v of Plamt:lffs Second Amended Complamt concerns usurpation of a
corporate opportumty by Jerry Putnam Terra Nova Trading, and GDP. Plamtlffs claim that
Defendants usurped opportunities to: (1) run a SOES trading room; (2) develop and operate an
eIect;‘onic communication network; (3) develop and operate an electronic stock exchange, and |
(4) operate abroke;._-deale_'_.rz busritness__._ _‘(:D_e_fs._[‘]‘lnetfuc. No. 4—A)

-

Legal Standard

{ S ' . ,

In o_tde‘tf;to"?_‘r_:ec:;qyerinndefztll;e'e,lailn, Plaintilffs st prov_e the followin g: (1) that one or
more .Def'en_dantst bad a ﬁduciai'y duty to BWP, (2) that Defendant used an asset of BWP that was
used in another business not invoiving BWI; 'o'r that Defendant bteached his fiduciary duties by
entering into a busmess that is reasonably incident to the present or prospectwe business |
operations of: BWP w1thout ﬁrst d13c105mg and tendenng a corporate opportumty to BWP; and
(3) the ‘vatue o‘f th'e’ f(")pporti'mity t_hat was allegedly'usurpedL Id. "The burden is on ‘BlueWater
Partners to prove that elements one and two aré more probably trtle than not true, and that

elemfent three is proven by-clear and convincing cvidence. (Defs. [¢] Instruc. No. 4-A).

Utider Boatman’s National Bank, 231 Iil, App. 3d 401, we are bound by the jury’s verdict

on Plaintiffs’ Count 20. The jury found that Defendant Putnam did not breach an oral agreement
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I

to deliver an ownership interest in Terra Nova; However, this Court agrees with the jury’s .
answer to the special mterrogatory that Putnam usurped a corporate opportunity from Plamuffs
But ?ur finding on the usurpatmn clalm is not affected by the Jury s verdict on Count 20,

because whether Defendants usurped a corporate opportumty does not hmge upon whether

-

Plaintiffs v were promlsed ownershlp in Terra Nova. Even ifno such promise ex15ted itis

possible that Defendants inappropriately usurp_ed BlueWater Partner’s corporate opportunity.

1

/ . .
Fiduciary Duty théd to BlueWater Partners

Corporate officers owe a fiduciary duty of loyalty to their corporate employer not to: (1)
actively exploit their positions within the corporation for their own personal benefit, or
(2) hinder the ability of a corporation to continue the business for which it was "
developed.’ The re31gnat10n of an officer will not sever liability for transactions
“completed after the ter:mmatron of the party’s association with the corporation of
transaction§'which began during the existence of the relationship, or were founded on’
_ _1nformat10n acqmred durmg the relat1onsh1p

(PL[‘s] Instruc No 21), Veco Corp. v. Babcock, 243 Ill. App. 3d 153, 160-61 (1St Dist. 1993),
Rexford Rand Corp. v. Ancel, 58 F.3d 1215, 1218-19 (7™ Cir. 1995), Hagshenas v. Gaylord, 199
1L App. 3d 60 (2d Dist. 1990), Graham v. Mimms, 111 TIl. App. 3d 751, 760-61 (1% Dist. 1982).

In thiel? casé-in-chicf; Plaintiffs provided evidence that Defendant Gerald Putnam had a

fiduciary duty to Plaintiffs as an officer, director, and shareholder'of Blue Water Partners. As

officers, directore,' and shareholders of Bluewater, both Plaintiff Lozman and Defendant Putnam

were,ﬁdumanes of BlueWater See Hagshenas V. Gaylord 199 Ill App 3d 60 71, 557 N. E 2d

316, 32324 Dlste‘i~990) HOSHIONa o
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Business Assets of BlueWater Partners_

/

We agree Wlth the j Jury s ﬁndlng because cncumstantlal ewdence was provided to show
that Defendant Putnam used corporate assets,‘ namely, his time as an officer and the office space

of Blue Water Pa.rtners to establish 'l‘erra Nova Trading. Because BlueWater Partners was still’

in thé prlmary stages of its development as a company, we belleve that its relationship w1th

T A

Townsend Analytlcs was also a valuable asset used to establish Terra Nova Tradmg It was

Plaintiff Lozm'an who had introduced the Townsends to Defendant Putnam.

BroKer-Dealer is R.ea;sonably Incident to BlueWater Partners

e e P —

. ,'_,prl!,:j‘{

A

Both Plaintiff Lozman and Defendant Putnam testified that they would market ScanShift
to traders through .BlueWater free of charge, but money from licensing would be routed throught

i

Terrd Nova. Further testnnony and busmess ﬁhngs show that there was. doubt whether
BlueWater Parhlers eould have engaged in software hcensmg w1thout a broker-dealer license.
Defendant Putnam apptroached Foley & Lardner to incotporate BlueWater Partners, to wh1ch he
and Defendant Lozman would be djr'ectors and shareholders. M. George Simon, ‘the principal
b1111dg partner for the broker—dealer regulatlon sect1on assrgned Mr Edward Mason to undertake
| the day-to-day transacnons for BlueWater Partners To orgamze BlueWater Partners on April 5,
1994, Defendant Putnam filed an SS-4 federal employer 1dent1ficat1on form on which he stated
the prmc1pa1 aenwty of BlueWater Partners was a “securities broker-dealer prov1dmg broker-

dealdr serv1ces i On October 28 1994 Defendant Putnam ﬁled w1th the Tllinois Department of

Employment Secunty an unemployment hablhty form that the pnrnary busmess activity of

":-"" .
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BluefWater Pai‘tners* Was in “providing securities broker-dealer services to financial institutions.”

47%.,_....* :

(Tr. of 1 1/22/04 p m. at 80) Also dated October 28 1994 Plaintlff Putnam filed the Hllinois
Business Reg15trat10n Form with the Illinois Department of Revenue a NUC-l, a tax form filed
with the State in connection with the'organizat_ion of a business. _I_d_ at 83, Pls. [‘] Ex. 15.
Althbugh Plaintiff Putnam disputes that he failed to properly road the stated principal activity on
the form and s1mpl;s1gned as mstructed by er...M.ason’s narale;gal, Ms Maggie Zlobin, we find
Mr. Mason"s'testiniony credible 'that through 1ts standard pr_actice, Foley and Lardner “workls
with the client to include language m this form'.” (Tr. of 1 1/22) 04 p.m. at 68). More evidence -
shows the dotliat ove_r'whether BlueWater should have been a re gistered broker-dealer, because
Mr. Mason had jnot_ed taliting po1nts 1n tne Ieorj)orate minut_e book He pianned to use the talking
points to speak o ﬁ{s Belinda Blair at the Secnrities and E)tchange Comrnission (SEC) to'. |
advocate on behalf of BiueWater Partners 'tll'iat-'it should not be treated as a broker-dealer because
it WE(S not performnlg execution services. Hc pla:nned to advocate that BIueWater was merely
acting as a hcensormof sot;tware for the matn purpose of reahzmg the econormc value of
11cens1ng. ch at 108. The goal, Mr. Masontestlﬁed, was to avoid reglstering BlueWater |
Partners as a broker—dealer Id. at‘ IOb As'sessing all the evidence brought forth fromboth

partiés, we ﬁnd that BIueWater Partners could have op erated as'a broker—dealer Slmply by

Frome T
[

applying for a broker—dealer license

e ¢
. car

The arnbiguity of whether BlueWater Partners should bave been regulated by the SEC '\

over" its mnovative busrness structure does not preclude Terra Nova from falhng within a

—.n-y» .

category of busmess that 1s reasonably 1n01dent to’ BlueWater Partners Terra Nova’s broker-

dealer busmess was a corporate opportunlty wrthin the line of busrness of BlueWater for its
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broker-dealer llcense and its ab111ty to engage in soﬁ-dollar tradlng AlthOugh Defendants would

like for this Court to find that BlueWater Partners simply promoted an “1nventlon to display
information,” (Tr. of 1 1/22/04 p-m. at 128), we find that Terra Nova Trading as a broker-dealer .
is re?sonably incid'ent to the operations of BlueWater Partners nureuant to Kerrigan, 58 TI1. 2d 20
(1974). Comparlng the two businesses structures, the only difference between Blue Water and
Terra Nova i is one of SEC 11cens1ng regulatmn over a non-broker-dealer and a standard broker-
dealer. To have found such a slight difference in business structure between BlueWater and
Terrg Nova Trading, we \-youldr be amiss to decide _otheruvise. |

Liability of GDP, Inc. and Uhjust Enrichment™

[ Plaintiffs wish for ﬂns Court to enter _]udgrnent agamst GDP because the usurped
opportumtles \‘zvere transferred to GDP through Defendant Putnam 1ts sole shareholder and
director. Therefore, Plaxnt1ffs argue, Defendant Putnam’s knowledge is nnputed tothe
corporation. Plaintiffs further contend that fiabilitydoes not depend on the duty owed to

Plaingiffs. See People v. Wanant Motors, 114 11124 365 320 (1986), Inre DeMert &

Dougherty,’ 27I‘B”’R 821 (Ba:nkr N D . '2001) Desplte the jury’s ﬁndmg ‘that only Defendants

Putnam aind Terra Nova are liable for the usurpat1on count under Warrant Motors and In re De

Mert & Dougherty, Defendant Putnam’s knowledge leadlng to a breach of fiduciary duty was

impyted to both GDP and Terra Nova. Accordmgly, we ﬁnd that GDP shall be held liable for

any liabilities by Defendants Putnam and Terra Nova.

: ;‘....n_f-'t-s» WL T T

Defendants 'eonced_e that at rnost, GDP received one percent of the rnonetary distributions
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gencrated from Defendants Putnam or Terra Nova. “To state a cause of ac_tion based on the
theory of unjust enrichment, a plaintiff must allege that the defendant has unjustly retained a
bene’ﬁt to the plalntlff‘s detrlment and that the defendant s retention of that benefit violates

fundamental pnncrples of justice, equrty, and good conscrence ? Fi 1rernen s Annurtv & Ben.

Fund v. Mumcmal Emnloyees Officers’, and Officials’ Annultv and Ben. Fund of Chicago, 219 7

1. App. 3d 707, 712, 579 N.E.2d 1003, 1007 a* Dist. 1991). Here, because we have found
GDPI to be imputedly_liable, it would be unjustly enriched should it be allowed to retain the

benefit of monetary distribution.

RS

(.

SOES Rooms and ECNs -~

: Desplte our’ ﬁndrng that Terra Nova, a broker-dealer is reasonably 1n01dent to the

L

BlueWater Partners busrness Plalntrffs farled t prove that 1t is probably more true than nottrue

that Defendants usurped either an ECN or .r;sons room or that they are reasonably incident to
BlueWater Partners Plaintiffsr ar.gued that an ECN provldes tlre_ same function as a traditional

- broker, serviﬁg‘a.s{anagent between a buyer and a:s:eller, but does this el'e':c.:tronjcally'.' ‘In addition, -
lentlffsbroﬁ%tfoﬂh teetirnony that a SdES roorn; a small or‘der‘.‘ execrffion System,ls a form of
electronic trading. "Defendant Putnam testifled that Terra Nova’s brokerage license and security
capiijal was rnec'essar:y to start Arehipelago, an ECN, for lts tirnely debut as allowed under the
new SEC reéiilat'lo’n_s." (Tr. of 11/22/04 am. at 57, 79-88; Pls.[] Ex. 117), Afier a period of
time, Terta Nova eeased 1ts si)onsorship of Arehipelago after it obtained its own broker—dealer
license. (Tr. 12/9/04 a.m. at 37-38, Def. Ex. 467) Defendant Putnam testified that in October

1996, he attended a meetrng wrth NASDAQ representatlves, Whereby he reallzed he could build

- P T _--uu,”,.“,-..‘,, o . . . . . L .
Lol '&ﬁll‘rslxla, Loalenl Bl LA sl L Tl T s T S

Tty . Doe A Ty b wo e
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his own qualified ECN. (Tr. 12/7/04 at 107).

L

/ | _
Plamtlff Lozman testlﬁed that in hlS dlscussmn vv1th Defendant Putnam he identified

business opportu.mnes in electromc tradlng w1thout need to be a. shareholder (like Instmet)
through a broker-dealer, electronic e)__{change, or a SOES trading room. Although.Plamtlff
Lozman testified that he s’i)oke generally about electronic exchange roorns with Defendant
Putnhm, in other Words “do what Instinet d1d »” Defendant Putnam denled that SOES room or
electronic exchange conversatlons occurred before the release 51gmng (Tr 12/1/04 p.m. at 126,
Tr. 12/7/04 p.m, at 103). Louis Borselhno did not corroborate P1a1nt1ff Lozman’s testimony
abouft his 1dent1fy1ng a SOES room opportumty for BlueWater. Louls Borselhno testified that he
did not recall ta]klng about SOES rooms in early October of 1995 Desplte dlsputed evidence
that Joanie Weber overheard Defendant Putnam state that he was gomg to* get rid of Fane™” and
Paul Adcoek’s testimony that he believed Plaintiff Lozman to have been an owner of Terra
Novz;, we cannot agree‘that this euidence is sut‘ﬁcient to deem that a SOES room opportunity
was usurped.ﬁ‘btnihlaintiftis'.__ " lglaintift‘s?hau_ef-'not brought forth sut‘ﬁoient evidence to ’support their
stance that"i't' ls"j:orobably more true than no't ti-ue that an ECN or SOES room opportunities are
reasonably incident to BlueWater. Archipeulnago, in its current fonn, is like a stock exchange
rathe(r than a broker-dealer: ' 'if we'were to 'deci..de' otherwise we would be expanding the scope
excesstvely whenScanSthtwasbut only one Tinte.rfa'ce to RealTlck, a ‘To.Wnsend'Anaiytics

A “ |,1 A TR S B AR AN N A

trading soﬂware .
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Opportunity to Decide wit@ Full _Disblosure
) " ) |

The plamnﬂ' corporatlon must be given the opportumty to dec1de upon full d1sclosure of
the pertinent facts whether it w1shes to enter into a busmess that is reasonably incident to its

present or prospectwe operataons Kerrigan v. Unity Savmgs Assoc., 58 IIL. 24 20, 28 (1974),

Pls. [ ] Instruc No 20 Defendant Puinam falled to tender the broker-dealer opportunity to

Pla1nt1ffs.‘_ P_lamt1ff Lozman testified that he and Defendant Putnam had agreed to form a broker-

dealer to soft dollar ScanShift so that the software could be furnished in exehange for brokerage

commissions. (Tr.‘of 11/29/04 p,m. at 17-18, 12/08/04 p.m. at 34-35). Although MarrGwen

/
Townsend gave contradlctory testnnony, Pla1nt1ff Lozman explamed that Terra Nova was

created snnply to allay the fear of the Townsends that partial ownershlp in BlueWater may have
an adverse effect from on their relat1onsh1ps with existing broker- dealer customers and to avoid
liability claims agalnst BlueWater that might 1mpact the Townsends. Plaintiff Lozman professed

/. o e . S . .
that he weul___c_l_ not _ha_ve_ consented _to_the. formation of Terra Nova had __he_known that he would

not be a ﬁﬂypercentowner S

Conclusion on Usurpation Claim

IR LN A
HESa i H

- - N - . .
wry e et vy e e b e L

.10

We foundthat Plaintiffs 1o have sat"i's:ﬁed their burden in proving four of the five elements -

of their usurpation claim, but we decline to analyze either the damages element or the
constructive trust count because we have found the release to be valid. A valid defense of release

/I

prevents any ﬁndmg of damages in a Usurpation of corporate :oﬁportﬁpity‘elaim. B

10
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This Court must now consider: (1) the sufficiency of consideration, (2) the existence of a
condition precedent, (3) the lfalidity of the release and (4) the scope of the release,

B e S T C e e g

Legal Standard -

A release is an abandonment of a claim in which one gives up any claims that he has
against another. Pls. [*] Instruc. No. 60, See Hurd v. Wildman, Harrold Allen & Dixon, 303 111

App. 3d 84 89 707 N.E.2d 609, 613 (1St Dist.. 1999) Thls Court may look to: (1) whether there
was full and frank d1sclosure of all relevant mfonnanon 2) Whether con31derat10n was adequate,
and (3) whether the other party had competent and independent advice. Pls. [‘] Instruc. No. 27A

Thornwood Inc v Jenner&Block 344 Ill App 3d 15 (1St D1st 2003) RlZZO V. R12zo 3101 2d

11

291, 3702,,3{_)‘5,_\120 NE 2d 546, 553 (1954). 'The “defendant must show by competent proof that o

a full and frank disclosure of all relevant intennation was made to the other party.” Pls. [°]

mstr’uc No. 27, Peskmv Deutsch 134 111. App 3d 48 (1* Dist. 1985) Thomwood, Inc. v.

Jenner & Block 344 Ill App 3d 15 (1St Dist. 2003). “In appra:lsmg the vahthy of the release in

.

the context of fl'i’e ﬁduc1ary relat1onsh1p, the defendant has the burden of showing by clear and

convincing evidence that the transaction embodicd in the relcase was just and equitable.” Id.

Releases are governed by contract law; accordingly, the intention of the parties to a
release must be determined from the instrument itself, and construction of the instrument,
' where'l 1o ambiguity exists is a matter of law. (citation omltted) The construction of an
ambiguous release is a question of fact and parol ev1dence is admissible to explain what
the parties intended.

11
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i

/

Gavery v. McMahon & Elliott, 283 IIl. App. 3d 484, 487 670 N.E.2d 822, 825 (1% Dist. 1996).

Under Gavery, IIL App. 3,d 484,487 670 N.E.?d 822, 825 (i“ Dist. 1996), we are’bound by the -
jury’s answors to S«Ip‘ecial Ihterroéator)t Nos. 5 through“ 9. Speciﬁcally, the jut'y found that the
release: ( 1) was not condltlonal to the retum of ScanShlﬂ (2) was Just and equltable to
Plaintiffs, (3) was s1gned with full dtsclosu.re (4) was supported by consideration, and (5) tvas

not limited to the April 17, 1995 agreement.

In addiﬁon, special interrogatories must be read in conjunction with the jury instructions

to determine how the interrogatory was und_orstood hy the jury. Simmons v. Garces, 198 TlL. 2d

541, 555-56, 763 N.E.2d 720, 735 (2002). Plaintiffs’ Instruction No. 60 states in part:

I

3 w—.-'-i

If you ﬁnd that plamttffs executed vahd and uncondlttonal release of all claims against
defendants, that the release is just and equitable and the product of a full disclosure of all
material facts, and that the release covers all of the claims. brought in this case, then you
must answer the special interrogatories to this effect, special interrogatories 5-10.

The fury mstructton shows that the _]llry answered spemal 1nterro gatones Nos. 5 through 10 to

reflect thelr understandmg of thelr ﬁndlng

This Court rej ects Plaintiffs’ étrgument that Sangster v. Van Hooke, 67 TIL.2d 96 (1973) *

i

bars bur acceptlng the Jury s answers to spectal mterrogatorles Nos. 5 through 10. It was clear to

' this Court Vth'at there was 110 reasonable doubt as to the jury’s 1ntent when they answered

A

questions Nos. 5 through 10.

/ Notmthstandmg the jury’s answers, our analysis beloty__conours with the jury’s findings.

AN AT

12
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Con.iideration Pertdining to Release

SO SR SO

A “release-must be based upon consideration which consists either of some right, interest, -

profit or benefit accrumg to one party, or some forbearance detriment, loss of responsibility

g1ve1i1, suffered or undertaken by another Hurd v, Wlldman Harrold Allen & Dixon, 303 111. -
App. 3d 84,?92;'707 N.E.Zd 609 (1% Dist. 1999). ‘.‘Any act or pronnse thatisa beneﬁt to one

party or a detriment to the other is a sufficient consideration to support a contract.” Hurd at 92.

¢y We find that'sufﬁcient consideration exists for a valid release. In signing the release,

Defendants Waj'Ved:all past personal and company nnpaid expenses incurred by Plaintiffs, which

included legal expenses, marketing expenses, convention fees, travel expenses, and the ScanShift -

demo fee. (Defs. [*] Ex. 63, 75, 189,190, 191; 249). Defendant Putnam paged Plaintiff Lozman
to mget at the Cunlency Ex‘change on October 9 1995 and returned the stock certificates and
gave his res1gnatlon from BlueWater (l 1/30/04 a.m. Tr. at p. 53). Defendant Putnam testified |
he beheved 51gmng the 0ctober 9 1995 release only obl1gated h1rn o return the BlueWater stock
certificates, though not physwally returned, because they were being held at the law firm, Foley.,
and Lardner (1 1/32/04 am. Tr. at . 13) Plamt1ff Lozman accepted Defendant Putnam’s
resignation as presuient and dlrector of BlueWater Plaintiff Lozman then obtained complete

control'over the BlueWater busmess, and thereafter, over ScanSlnft.

13
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Condition Precedent Pertdining to Release

/ ' .

.14

A'delivery-of arelease npon condition.'precedent means that it is not enforceable until the

condition has been complied with. See Pls. []Instruc ‘No. 29, Vaug;r_l____- v. Korte, 273 I11. App

3d 305, 309, 652 N. E 2d 840, 842 (5th Dist. 1995) If a written agreement does not contain any
f

conditions precedcnt, then there is a presumption that there is no such condltlon. See Pls. []

Instruc. No. 56, Haas v. Cohen, 10 IIL. App. 3d 896, 899, 295 N.E. 2d 28, 30 (3d Dist. 1973).

We agree Wi_th thé_jury’_s decision that no condition precedent existed concerning the
ScanShift seufee eode-..delite_qt. _P_laintiff Lozman'.and Ijefendant Putnam pfovided contradictory
testimony on\ﬁvhether returning ScanShift Wasa condition 'precetient to thevalidity of the
release. The only evidence that Plaintiffs preffered to rebut the ptesumption that no conditions
precedent existed was Plaintiff Lbzntan’s owntestimony that the parties had agreed orally to |
return the ScanShlft code backr to BlueWater Partners We do not ﬁnd Plamtlff Lozman’s
test1mony Was sufﬁment to rebut the presumptmn especially glven the cncumstantlal ev1dence
provided by the parties. |

Circnrnatantial evitlence shows that Plaintiff Loztnan was aware Ithat Townsend Analytics
comroue&thé%é;iﬁsmft source code. Further ?Plaiﬁtiff Ldzxnan"had'eleai' know'ledg“egthat the
Townsends were the party with control and ownersh1p over the code. Also, Defendant Putnam
and l}darrGwen Townsend testtﬁed that the relatlonshlp between Plaintiff Lozman and Defendant

Putnam and: the Townsends deteriorated when Pla1nt1ff Lozman :repeatedly would arrive

unann'oﬁnéed"at?{l' 6Wnsend Analytics to discuss technical bugs on the ScanShift software. The
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/
testlmony revealed and we beheve that Plamtrff would demand that the Townsend Analytics

engineers. | ﬁx any techrucal bug nmned1ate1y and would not leave the premrses Even after an
altercatlon wrth Stuart Townsend, and after he and MarrGwen Townsend had asked Plaintiff
Lozman to stop arriving un_annou_.need, Plaintiff Lozman refused to foliow their request. The
testidrony re"\_r:ealed that at ene__i)e_i'nt_,_ when the TeWnsends left t"er NeW York City for a trade
show, Plai,ntiff Lozman still went to Townsend Analytics. -Aﬂ;er 'MarrGwen Townsend returned
from Nevr York City, her conversatien with Plaintiff .ozman conceming fhture visits turned into
one where he used e;(cessiye profanity. Therefore, this Court believesthat no condition
precedent e}_t__t_s:ted_'everthe frelease and no nn_fairness resnlted although netther party had
representation'. ﬁ‘om eounsel when signing the release. This e\.ridenceshows that there was a lack

of a written condition precedent for the release and that no true meeting of the minds existed

pertaining to the return of the ScanShift source code.

Unfairness Pertaining to Release ™~ 1

We agree with the j.ury’s anerer to Interrogatory No. 6 that the release 1s just and
equit’able toPlamtrffs 4 Both Pia,intiff Lozmanand DefendantPutnam are sophisticated business
men in the tradmg 'i_ndustl'y- In Peﬁ_icular, Plaintiff Lozman was.sh.own t'o'.be an individual of -
intellect vrith a high IQ, having graduated college at an early age, then centtnued on to become
an accomplished military' pilet. He leamed to trade as a teenager from his mother, who is also a
sophllstlcated trader HlS father and stepfather are professronals a doctor anda lawyer

respectwely In addltron Plainitiff Lozman’s meticulous nature in preservmg evidence, such as

envelopes and other business documents, as  well as his demeanor during cross examination, i.e.

w gL v

.15
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[

he refusedj to answer quesf-iorls.out of confext to their intended nieaning. Due to the evidence
that showed the sophistication of both Plairr‘_tiff Lozman and Defendant Putnam, despite the fact‘_}.
that peither.'party had a laﬁyerifo'r the preparation or 51 gmng of rhe release, we do not find that
unfairness resulted fe Plaintiff Lozman. |

Lo N

Scope Pertaining to Release

We also agree with the jury’s answer to Interrogatory No. 9 that the scope of the release

was not 11m1ted to-the April 17, 1995 agreement.

f In Nevember 1995 ;"Plainﬁff Lozman'larld Defendant Putnam signed a Termination
Agreement; éi‘/'hlchplamtlff Lozman believed p'reserved any claims Ec(-).1'1c",e'1:'ning the s'oijrcecode,
electronic trading rand electromic feichangé. 1d. He betieved that the October 9, 1995 release
only voided the Apnl partnershlp agreement, whlch was attached to the release. (Tr. 12/1/04
p.m.gat pp. 46-47) However the release refers to both the Apnl agreement and any obl1gat10ns

arising thereﬁ‘om Speexﬁcally, Pla.1nt1ff Lozman released Analytlc Services, Terra Nova, Gerald

e |

Putnam, and Samuel Long from both (1} obhgatlons past and present arising from past
associations and (2) as a result of the"April agreernent. The face of the release, therefore, does .
not Iymit the scope 1;0 only the Apnl agreement, To further supplement our reasonmg, our
analysis on the Cancellatlon cou.nt below elanﬁes 1n detaﬂ the scope of the release in conjunction

-\ e

with the 'Ten’mn‘ation Agreernent.

.16
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Presumption of Fraud on Release
o
This: Court agrees w1th the jury’s decision that the release is vahd Even if this Court
were to agree w1th the ) Jury that Plamuffs entered into the release, Plamuffs urge us to find

constructive fraud due to the breach of ﬂduciary duty, as found by the jury, and thereby find the

releage to be voidable See Oberrnajer v. Obermaier l28 TIL App. 3d 602, 607 (1* Dist. 1984).
“In a fiduciary relat1onsh1p, where there is a breach ofa legal or equitable duty, a presumptlon of
fraud arisés.”  1d. leen that this Court agrees w1th the j Jury S ﬁndmg that Defendants breached
their fiduciary duty owed to Pla1nt1ffs by usurpmg corporate opportunities, the burden falls upon
Defepdants.to prove' fa1rne:ss O;f the transacnon,. 1.e.. the release, after a full and complete
disclosure t6' dlspelany preeumption of fraud. Id. at 6O8.

Taking all'o'f the evidence surroundirlg the release this Court agrees with the jury’s
findl’ng that Defendants proved fairness of the tl'ansactl()n by ﬁlll and complete disclosure of all

material facts sun'oundmg thelr desiré to be released from all obhgatmns to the other party “A

fact is matenal if the plamt1ff would have acted d1fferently had he been aware of 1t,” ‘thus makmg :

the release voidable if Defendant Putnam had withlleld material facts before the release. Sec

Golden v. McDermott, Will &lEr'neg[,‘ 299 111, App. 3d 982, 990-91, 702 N.E.2d 581, 587 (1°

R e N S T R LR S ER ‘ .
RERE B LT SVS SR S e 3 TSNS A T S T o USSR T

Dist, 1998)# &80 o
SHPRE
Terra Nova Trading, as a brol_(er-dealer was established on November 14, 1994. Terra .
Novy Tradiﬁg.had Vallready ll)CCI:l established and operational for approximately one year when

both parties stehied the release and Termination Agreement. Defendant Putnam had the release

17
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drafted so that it specifically releases Terra Nova Trading, the usurpeci broker-dealer business,
from “any obhgatlonspast ancf present” arising »ﬁ'_o:rn Plaintiff Lozman’s past associations.
Despite representation b)r Craig F owler of BlﬂéWeter Partners afier the release was signed, no
evidence exists in the Termination Ag,reement that Plaintiff Lozman wishe& to preserve any
cause of action specifically regarding Terra Nova Trading for a usurpetion of a broker-dealer

/
claim or mcred1b1y that the reIease was 51gned on condltlon that the ScanShlft source code be

returned The _]ury also must have found meredlble that no reference toa return of ScanShlft was

memorialized in the Termination Agreement. (See Answ. lo Interro gatory No. 1). Sam Long

also asked for a separate release for Analytlc Services, which handled the marketing and sales of

f
ScanSh1ft and RealTlck After taklng into cons1derat10n all the ev1dence and testimony, this

.18

Court finds th_at‘Defendants d1spelled any 'pres'umptlon of fraud by proving that the mgmng ofthe -

release was fair and that both parties 'executéd a valid and unconditional release.
Accordingly, we find the release to be a valid.

Ratification

/ T
Legal Standard

If a person 'signs a release, detennirie:s that there might be a problem with the release, and
then retains the consideration they received for that release for an unreasonable amount of time
after learning there ‘might be a problem, then that person’s conduct in holding onto the

consideration?re.tiﬁes the releas'e, and he may not claim the release is unenforceable. Pls. []

18
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Instr{rc No 69 See Hofferkamnv Brehm 273 1. App: 3d 263 (4th DlSt 1995), See Peskin v.

Deutsch, 134 Ill App 3d 48 (1% Dist. 1983), See Kane V. Amerlcan Nat’l Bank and Trust 21 1.

App. 3d 1046 (2d D_1$t, 1974),

To establish ratlﬁcatlon, Defendants must prove the following elements: -(1) that
Plaintiffs received consideration or benefits in exchange for signing the release, (2) that
Plaintiffs knew, or through reasonable i inquiry should have known, there might be a
problem with the release, (3) that Plaintiffs retained the consideration or benefits they
received in exchange for signing the release, and (4) that Plaintiffs waited an
unreasonable amount of time after they learned there might be a problem with the release
to make a claim that there was a problem with the release. |

/ o o . i
Ratification is governed by contract law. As a legal claim, we are bound by the jury’s answcrs. to
Special Interrogatory No. '_107 Specifically, the jury found that Plaintiffs ratified the release. |

Notvyithstaridjrlg_ the: jury’s: answers, our analysis below concurs with the jury’s findings.
Analysis ofRdriJ'iCation

1 Ths i, vidnce o b rovided o supprt P ecivd nd rtind
ownership aﬂ‘ci"ééntrolover 'Blﬁ_gWatér: Plamtlff Lr)zrrrgn recruired I ohn Naj arian 6 become a
shareholdle‘r.tl\iérl later a bortr& rrlemb'er for IE:lueWatér. Plarntiff Lozman opened an office for
BlueWater at Mercury Trading offices to conti_rlue marketing and licensing ScanShift. He also
invo}ved J ohn Boliiﬁgér tc; 'net'wdrk' thé soﬂwére and ]jon Wilson to endorse the soﬂware with

" his fame! Piamtﬁ‘f Lozman hlred another soﬂware company to program a platform to suit

ScanShlﬁ Wlth p'lans to develop a busmess relaﬂonshlp between Tudor Investment and

BlueWater, Plaintiff Lozmarr wrote a letter reﬂecting Plaintiffs also retained Craig Fowlerto

e

e \
LT
ERE .~ S
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draft a Termination Agreement to verify that Defendant Putnam had resigned his ownership in

BlueWater.

i

f
In addiﬁon, 'circumstax_xtial .evid_ence shows both parties wished to sever the soured

relationship; \Plelintiff Loz-men-term'inated aﬂ relatiolnshipsr with ScanShift customers by
canceling the Iieer;s'es afcer the rel_ease was ;igned. Plaintiff Lozman sent a letter to Defendant s
Putnam, TAL, and Samuel Long to inform th@ that ScanShift could no longer be sold as an
option to-Rea.'lT.ick. (Tr. 12/ 1/04 p.m. at 93). At the release signing, testimony Was given that
Plaintiff Lozxilan stated, “Whafever has halppened you knew how important the Marine Corps
was to me. They taught me ‘;0 be a man of i:loﬁor, a;ﬁd I’m a man of my word. I promise you that
you r/ill never see of heef frerr} me again;” He c'.ontaeiegl Defendant Putnam in 1998. |

Defendants 'argued"thetlaﬁer sﬁch a tuﬁﬁltueus yeer sperit in their business relationship, it -
is inconceivable that Defendant Putnam woeld héwe contimied to include Plaintiffs in any future
busiljless plens. 'Deﬁfen(-lant'. Putpam testiﬁed thet: in June .1995 , he decided to end his relationship
with Plaintiff ﬁo%man due t.o his disruptive 'Behaviof in the office and*cOmplainte =r‘f;-lcieiv‘ed'about
Plaintiff Lozrean "fi'rem otﬁer eolleagﬁes, vend'ers, aﬁd custemers. (Tf_' 12/7/04 p.m. et' 47~48;
Tr.12/8/04 p.m. ‘at 57). On]J anuary 20, 1995, flaintiff Lozman was involved in months of
painful physical thefapy beeaurse of a bicycle accident. At the time, he was jmsure whether he
could rétirn tg‘work “In March of 1995, he fegumed to the office and practiced hlS .hu'xnchuck's
there tocontmue his 'physi'e al tlﬁefépy. Defeﬁdant 'Pemam testified that Plaintiff 'ozman swung
the nmnchucke at ethers in the office, in one iﬁsta.nee into Colleen Mitchell’s ponytail.. .
Defendant Putnam ﬁeard .Pfieiri‘tiff Lozman harass and intimidate Paul Adeock and Evan Jones

b Mg 2 T Bl Bt i e e
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and would refuse to get out of their chairs without confrontation. | Defendarlt Putnam also
testified that Plaintiff Putrrani weuld swing Sam Long’s golf putter in the office towards others.
In a(;dmon Defendent Putnam testrﬁed that he recelved a call from Paul Tudor Jones informing
Defendant Putnam that Plaintiff Putnam was repeatediy calhng traders at Paul Tudor Jones”
office and that his behavior had to stop. Defendant Putnam further test1ﬁed that desplte askmg
Plaintiff Lo;rnan to stop all of the previously mentl_oned behavior, he refused to do so. At the
Octog:»er 9, 1995 signing, _Deferrtlant brought a list ef demands to effeetuate ending the
partnershjp te_ further demonstrate his intent to’- .c‘ompletely sever his relatienship with Plaintiff
Lozman. (Tr. 12/7/04 p.m. at p. 84). |

This Court agrees with Defendants that the release wa_s'alvah'd agreement. The release
was supporte&?b&"eoneideration, namely 100% e'wnership of BlueWater P.artners by Plaintiff
Lozman, 1n exchange for the complete severance of the relationship between the 1?arties. By the
language of the release Plaintiffs were put on notice that Defendants planned to continue on with
Terrall Nova completely Wlthout Plamtrffs Although Plalntrffs a.rgue that under Ilinois law, no
time 11m1t goVerns when Plaintiff Lozma;n should have returned any beneﬁt to the release, we
believe that it would be inequitable to allow Plaintiffs to claim sueh a defense to ratification even
after the conclusien of the.jury tri.a-l, rvhile having euj oyed the beneﬁts of the release, Thereforel‘,
this Court deemsthat 5P1ajrrtiffs: aetions have ratiﬁed the .release,l '

[

Cancellation =~
In addition, we cannot agree with Plé.ihtiffs’ argument that the Termination Agreement,

el .
AP ReE FU L woE
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sigm’ed in November 1995, by both Plaintiff Lozman and Defendant Putnam, is the final binding
written agreement that controlled Plaintiffs’ abrhty to bnng a usurpatron of corporate opportunity

claim. Plamtlffs argue that the Termmatlon Agreement cancels the release

The Termination A"greement states in part:

1. Termination, Effectrve nnmedlately, the Shareholders Agreement is hereby terminated
and of no further force or effect; provided, however, that any causes of action which may
have arisen thereunder prior to the date of this Termination Agreement, whether for or
with respect to actions, inactions, breaches thereof or other matters, shall survive this
termination.

2. Entire Agreement. This Agreement constitutes the entire agreement of the parties hereto
with respect to the subject matter hereof and supersedes any and all prior memoranda,

f correspondence, conversations and negotiations in such regard.

Although'-bt')tlisi;ﬂa;tties agree that the Termination Agreement was signed in November 1995, we

must first look within the four comers of the docurnent for 1nterpretat1on See Doyle v. Holy

Cross Hosp., 186 Ill 2d 104 126 708 N.E.2d 1140 1151 (1999) Comparlng the Termmatlon
Agreement to-the release because they are both dated October 9, 1995, they are N
contemporaneoﬁs: n}ntten agreements that must be concurrently construed Agreements that are
contemporaneously _entered into, ¢ ...h_are codsrdered one contract and the information needed to \

deterimine What claims deinands‘ and causes of action were intended can be denived from the

face of the contemporaneously executed documents ” Thornwood Inc. v. J enner & Block 344

IIl. App. 3d 15 r22, 799 N.E.2d 756, 763 (15t Dist. 2003),

4

First; sinceiv(re ﬁnd the agreements were entered into contemporaneously, the integration

/

clauseis 1napphcable since the release is not pnor memoranda, correspondence conversatrons or

negotratrons %ee 1d

B N 1T I S,
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‘Seeond,_ the Termination Agreement ednt'ain‘s a‘termination clause, which is drafted in a
general fashion. In contrast, the release is less- general. In particular, Plaintiff .ozman released

Analytic Services, Terra Nova, Gerald Putnam, and Samuel Long from (1) obligations past and
[ ' : : ' :

present arising ,,fro.m past associations and_(2) ‘as a result "of the April agreetnent. ‘The release
specifically ire,_leases Terra Nova, which is the ttsurped business opportunity. Construing both the
release and the Termination Agreement as a whole, an ambiguity cxists over future obligations

and causes of actions. Parol evidence clarifies the ambiguity of whether a usurpation claim was
F o 3
preserved. '

In the construction of an ambiguous or uncertain writing which is intended to state the

entire agreement, preliminary negotiations between the parties 'may be considered in

order to determine their meaning and intention and to ascertain in what sense the parties
/ themselves used the amblguous terms m the ertlng Wh.tch sets forth thelr contract

RVble]V Anesthesm AnaIgesm Assoe Ltd 246 Ill App 3d 290 299 615 NE2d 1236 1243
(1993)." = Ak ‘

In llght of the ev1dence we 1nterpret the term ‘obligations™ in the release to include
Plau{tlffs usurpatlon clatm We looked to the prehmmary negotlatlons to solely mterpret the
ambiguons s f e conracts nd a5 2 id o s consrction. Ses . Plainif Lozan
an attorney,: éfeingowler draft the Terminatidn Agteement which was purposefully backdnted
to October 8, 1995 instead of November the month when 1t was indisputably mgned We also
reliefl on our release analys1s to look to the prehrnmary negottatlons To reiterate, Defendant
Putnam test1ﬁed that in J une 1995 he dec1ded to end his relatlonshtp w1th Pla1nt1ff Lozman due

to his dlsruptlve behav1or in the office and complamts recelved about Plaintiff Lozman frorn

other colleagues, vendors, and customers. (Tr. 12/7/04 p.m. at 47-48; Tr.12/8/04 p.m. at 57). On
ro |
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!

July 11, 1995 Pla1nt1ff Lozman sent a letter to Defendant Putnam, TAL, and Samuel Long to
inform them that ScanShift could no longer be-sold as an option to RealT1ck (Tr 12/1/04 p.m.

at 93). During the same t1me penod, Plamtﬁf Lozman also terminated all relationships with ‘-
Scan’Shzft customere by cancellng the licenses. | Defendants argued and we agree, that after such
a tumultuous year spent in their business relat10nsh1p, it is inconceivable that Defendant Putnam
would have continued to 1nclude P1a1nt1ffs in any future business plans Defendant Putnam
testified, and we agree, that Plaintiff Lozman presented the Termination Agreement as a clean-lli)
docu{men_t that better reflected their previous agreetnent under the release and resolved the-

problems with the transfer of shares. This creates a contradiction between the waiver of causes

of action in the release. and the preservation of canses of action m the Terrn.inatim’l Agreement.
The contradletlon found between the Terrmnatlon Agreement and the release creates a

dlsputed questlon of fact for this Court to determine which agreement governs Plaintiffs’ ability
to file a usurpation claim. Takmg mnto account the preliminary negot1at10ns surrotmdmg the
signing of the agreemente and _the speciﬁc construction of the release of Terra Nova, this Court |

_ conclu.des' tliat.ﬂtlie"zreleaaie and thei' waiver of eauéee;i of action arieing from the relationship with
Terra NOVa gbvems “Plaintiffs actions. Further the Termination Agreement specifically refers to N
the termination of the Shareholders’ Agreement.' Had the parties intended for the Termination |
Agreement to pteﬁail_over-—-the release, We believe that Plaintiffs would have had their legal |
counsel inel;l’ide.'tl'le therni f‘release” within the termlhatioti elause-, T‘herefore, the release was o

neither caneel_l_ed gor rescinded by the Termination Agreement.
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Rescission and Reformation -

:

To prove rescission, Plaintiffs must prove (1) there are grounds to set aside the release,
(2) upon Iearmng of these grounds they acted- Wlth reasonable chhgence and promptly attempted

to rescind the relcase E1senber,a v. Goldstein, 29 Ill. 2d at 622, 195 N.E.2d at 186-67 (1963),

Illinois State Bar Ass’n Mut. Ins. Co. v. Coregis Ins. Co., 355 IIL App. 3d 156, 165-66, 821

N.E.’Zd 706 713 (1s=t Dist.' 2004) 3) thcy returned the considcration or at-lcast offered to return

the con51derat10n Jackson v. Anderson, 355 Ill 550 555, 189 N. E 924, 926 (1934), Corbett V.

Devon Bank 12 Ill App. 3d 559, 573 74,299 N.E.2d 521, 530 (1% Dist. 1973) and (4) the
return of consideration allows the part1es to be placed in status quo ante Wllkonson V. Yovetlch;

2a0fu. App. 3d 439, 446, 618 N.E.2d 1120, 1125 (1** Dist. 1993).

S1m11ar to ;)ur analysis under the Cancellation count, this Court finds that Plaintiffs failed
to prove that they are entitled to rescrssion of thé release. Plaintiffs failed to act tvith reasonabla
diligélice ln rescmdmg the release when thay hirecT Craig Fowler to represent BlueWater.” They -
did not return: hot attémpt to return the considaratit)n received ﬁ‘am D'efertdants, namely the
ownerstlip af B.lu'erWater. Even if the consideration were retumetl, Defendants would not be
place in .statas quo. qﬁte betc_:'a'use he developed.'and changed Terra Nova Trading v;fith the
unde]rstandmgthathe was Ebrrfﬁletelj’releaéed from anyfdbii gations. Any attempt to return
Defendants tostatusquo ante would be préjadric'ial. “Therefore, Plaintiffs > request for this Court
to rescirld itl‘lac. vraleasc is denied. In addition, (tue to our analysis of the Cancellation and

~ Rescission counts, we also, decline to reform the Sharcholders’ Agreement.

’ . T N . ! i . e L R . e i
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Laches . .. .
A'txs,urpa',tion of a corporate opporttmity claim is based in equity and subject to the

equitable defense of laches. In order for laches to prevail as an affirmative defense, Defendants

it

must have proven: ‘ (1) that there was an unreasonable 'delay by Plaintiffs in asserting their claim

/
and (2) that the delay prejudwed Defendants See Jameson Really Group v. Kostiner, 351 Iil.

App. 3d 416, 432 813 N.E.2d 1124 1137 ( 1St Dist, 2004) For the first prong, Plaintiffs “must
have failed to seek prompt redress after havmg knowledge of the facts upon which his claim is .
based ” Eckberg v. Benso, 182 I, App. 3d 126 132 537 N.E.2d 967 972 (1St Dist. 1989).
“Plaintiffs need not: have actual knowledge of the specrﬁc facts upon which his claim is based if
he fails to ‘ascertain the truth through readlly avallable channels and the circumstances are such
that a reasonable person would make-mqulry concermng these facts,” Id.

- Plaiﬂtiff Lozman testified that he attemleted"to ﬁrld counsel in Septerhber 1995 but lacked
the finaricial rééomces to };ay th.e neeessargf retainer.' He also notiﬁed :Defen'dant' Putnam, the
Townsends, congressional committees, and “gonvemrnent agencies of his impending suit.
How,ever, as we previeusljr e.nelyzed% e.t the .ti'rrire. of the release signing, Plairitiff Lozman knew
that DefendantPutnam intended to contirliie"ei)eratirtg Terra Ne'va Uedjné, a broker-dealer
reasonablylneldent to BlueWater.; F urther; 1n uNo'vernber‘ 1995, EPlaintiffs hired Craig'F owler to
represent BlueWater, for whtch he drafted 5 Telrnination Agreement. Here, we see that
Plair’atiffs had two eﬁporttﬁﬁties when they‘ codld have ﬁled'a usurpation claim but failed to seek
prompt” redréss EVen if Plaintiffs had no actual k:nowledge of the spec1ﬁc facts, we belleve that

under the Eckberg court’s reasonable person standard, Pla.mtlffs had enough facts from the

.“',.,.;ﬁd,iﬂﬂﬂtﬂ;.;;;z'.i-;,-.t.-t R e S ¥4 _gr‘&i!--ki:;;at., -_»_:'~.-.ya\1.:u¥“- sioamie -
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/ : : _ ‘ ‘ ‘
circumstances surrounding the release and legal representation to realize that Defendant Putnam

was going, to continue with Terra Nova solely_'(_as his broker-dealer business. 182 Ill. App. 3d
126, 132, 537 N.E.2d 967, 972 (1% Dist. 1989). Defendants also developed and substantially

changed the business structure of Terra Nova Trading with the understanding that he was

/ ‘ a . : : ‘
completely released from any obligations. Defendants would be prejudiced should we allow-

Plaintiffs to. ﬁle a claim so many years after their claim was ripe for suit but they had failed to
diligently file suit. Accordingly, Plaintiffs’ usurpation claim is barred by Defendants’ laches

affirmative defense. . ,
’ ‘ i _ ¢

Preemption S

Pursuant to Sectioh_ 15(a)(1) of the1934 Act, an individual must be registered with the

Securities Exchange Commission to receive brokerage commissions. In relevant part Section

13(ax1) S.taté's.i??‘:ﬂf el

It shall be unlawful for any broker or dealer which is either a person other than a natural
/ person or a natural person not associated with a broker or dealer which is a person other
~ thana natural person... to make use of the mails or any means or instrumentality of
1nterstate commerce to effect any transactions in, or to induce or attempt to induce the
' purchase or sale of, any security...unless such broker or dealer is reglstered in accordance
with subsection (5) of this section. '

Where conﬂict preemption. oecurs, the eonﬂicﬁng State law must yicld to federal law. Gade v.
~ Nat’l Solid Wastes Mgmt Ass’n, 505 U.S. 88, 108 (1992). Defendants have the burden of

proving preemptlon by a preponderance of the evidence. See LaSalle Nat’ 1 Bank, 337 Il App.

3d at 351, 785 N.E.2d at 1002.
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Yo

We find that Defendants failed to prbvé by a preponderance of the evidence that the soft-
dolla,r licensing agreement under BlueWater Partners was to be governed under the Securities
Exchange Commission. Ed Mason advised BlusWater not to request-a No Actioh Letter from

L

the SEC fc) de\téﬁrﬁne whether their business pian would réquire a broker-dealer license. Frank
McAuliffe testified that ac':_tively involved ﬂ;oker-dealer owners must be identified on the brokelj.-
dcalffr application fgirni and thg Uniform Reg.istfation applica_tion. Passive investors in a broker-
dealer business need not be.licénsed by the NASD or SEC to share in the net revenue. (Tr.
11/23/04 pm at 109). No broker—dealer abplif:aﬁon was ﬁlcd that reflected the active
registration of Plaintiffs and neither party td-C)k'action to do so. Similar to our reasoning under
the cprporate usurpation éﬁalygis.', wé believe ﬂlét the ﬁaﬁieé’ linaction reflects the ambiguity of
: whether‘Bhiéwatéf v'fias required to regi.stei"‘és a broker-dealer under the SEC regulations;
Bcéause:]')féfé\i;a'anfé’failed to plro{fe: By a pxlei);c;nderéncé of the evidence that Plaiﬁtiffs were '
active investors, partners, '_or .ofﬁcers‘.who réquired a broker-dealer license, Plaintiffs’ claims are
not Hrecmpted by fcderalllﬁw. o |
il «..z.m... - TR RN RS U IR SERE SNV L SRR
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Wherefore, for the reasons set forth above,

Judgment is entered for Defendants D. 'lPutnam,-Terra Nova Trading, L.L.C. and GDP,

Inc. against Plaintiffs Fane Lozman and BlueWater Partners, Inc. on all counts (2, 4 18,

S "'19;'526;‘511:'Cléj1ns against GDP, Inc.; and the counterclaim for declaratory judgment),

il 3
- 4
N Hon. Allen S. Goldberg
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