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FANE LOZMAN 7910 West Drive, Slip #406 

North Bay Village, Florida 33 141 
(305) 754-9203 

February 22,2006 

Chairman Christopher Cox 
Securities and Exchange Commission 
Station Place 
100 F. Street 
Washington, D.C. 20549-9303 

Re: Response to comment on proposed NYSE Merger with Archipelago 

Dear Chairman Cox: 

The New York Stock Exchange merger with the Archipelago Stock Exchange would 
never have happened, if Mr. Gerald Putnam had not met me. The reason being is that the 
Terra Nova ECN, renamed' Archipelago on April 19, 1999, was programmed by 
Townsend Analytics. I met with Townsend Analytics in early 1994, and received a 
commitment from them that they would program my Scanshift software (U.S. patent 
5,689,651 ,www.scansluft.com) which they did. It was only in mid 1994, that I 
introduced Mr. Putnam to the Townsends, and we all went into business in Blue Water 
Partners, Inc. My partners greed led them to illegally force me out. 

We had a trial in 2004, where the jury verdict was that Mr. Putnam committed 
constructive fraud by usurping the corporate opportunities of Blue Water Partners, Inc., 
the company he was President of. This verdict was on behalf of Blue Water Partners as a 
plaintiff. Thus, when Mr. Kevin O'Hara stated in his comment lette? of February 8, 
2006, that the "jury and judge exonerated Mr. Putnam on all counts," he was wrong. As 
General Counsel of Archipelago and the Pacific Exchange one would think that Mr. 
O'Hara would be required to be honest in his correspondence with the SEC, and not make 
statements which are not true. 

The attached verdict form3 signed by all twelve members of the jury states that the jury 
did not exonerate Mr. Putnam. These twelve members of the jury signed the verdict form 
that reads as follows: 

I Nasdaq Trader Head Trader Alert, Tena Nova Trading ECN renamed Archipelago, April 19, 1999 
Letter from Mr. Kevin O'Ham of Archipelago and Pacific Exchange, February 8,2006 
Verdict Form dated December 16,2004 



Verdict Form 1, As to plaintiffs Blue Water Partners' claim 
for usurpation of corporate opportunities brought against Jerry 
Putnam, Terra Nova Trading, and GDP, we, the jury, find for Blue 
Water Partners and against the following defendant or defendants: 
with Jerry Putnam and Terra Nova Trading being checked YES. 

There is nothing confusing about that verdict form, or its impact on the integrity of Mr. 
Putnam. On February 7,2006 we had our post trial motion hearing, and I am enclosing a 
copy of the transcript4 for your review. A review of this transcript shows how significant 
the facts and conduct of Mr. Putnam were. 

Mr. Putnam, or whatever his name is, in a story5 in the February 19,2006 issue of the 
New York Post they state that his real name is Mr. Putman! Apparently the new 
Mr. Putnam did not disclose this on his filings to be a broker with the NASD, even 
though he was required to. 

Mr. Putnam does not have the honesty factor that is a requirement for a corporate leader 
in a time where Sarbanes Oxley is the new standard for corporate governance. It is 
important that the SEC does not give consideration to the argument that damages have 
not yet been awarded to Blue Water Partners. That is irrelevant. What needs to be 
focused on is that there was a finding of Mr. Putnam usurping the corporate opportunities 
of the company that he had the fiduciary duty as President not to do! One of those 
corporate opportunities being Archipelago. 

Thank you for your courtesy in reviewing this letter. 

Sincerely yours, 

33-

Fane Lozman 

Cc: Commissioner Paul S. Atkins 
Commissioner Roe1 C. Campos 
Commissioner Cynthia A. Glassman 
Commissioner Annette L. Nazareth 

Secretary Nancy M. Morris 

4 Post trial motion transcript February 7,2006 
New York Post February 19,2006 
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Head Trader Alerts WEW t ~ n x  

Head Trader Alert W1999-15 - April 16. 1999 
New ECN Information: Archipelago L.L.C. (ARCA) 

.-- - & j M, , , .,.,, , ,,., , , , , ,, 
;. = . ..s.., I, . ; , .  Please be advised that that the Electronic Communications Nehvork (ECNI. 

~~~ ~~ 

Terra Nova Trading L.L.C. (TNTO), will rename itself as ~ n h i ~ e l a ~ d  LL.C. 
on Monday, April 19, 1999. The symbol for this ECN is"ARCA and. as with 
the other ECNs currently operating in The Nasdaq Stock ~arket",  its symbol 
will be specially identified with a "%' as a fflh character. 

displaying proprietary interest, do not have to mod@ their own quotes. 

Under the SEC's ECN Rd e in aodll.on lo ekmon c access to me ECN the 
ECN must also provloe telephone access for persons that do not Mve 
electronic access capabll bes For telepnone orders pkase call Arcnlpelago 
L L C  dlrectly at (312) 960-1318 

YOU should note that there will be a charge to National Assodation of 
Securities Dealers (NASD? members when they use se lec t~e t ' ~  to reach 
the Archi~elaao L.L.C. order dis~laved in ~asdao". Billino auestions 
regarding ~rciipelago L.L.C., in'citiing billing fo;~ekctiet'access to the 
Archipelago L.L.C. price. should be directed to the ECN itself at (312) 960-
1696. 



%il archipelago. 

S T O C K  & O P T I O K S  

February 8,2006 

VIA EMAIL TRANSMISSION; 
CONFIRMATION BY OVERNIGHT MAIL 

Ms. Nancy M. Morris 
Secretary 
Securities & Exchange Commission 
Station Place 
I00 F. Street, N.E. 
Washington, D.C. 20549-9303 

Re: Response of Pacific Exchange, Inc., to Comments on Proposed NYSE Merger 
Release No. 34-53077; File No. SR-PCX-2005-134 

Dear Madam Secretary: 

The Pacific Exchange, Inc., ("PCX") hereby submits its response to comment letters 
received by the Securities and Exchange Commission ("SEC" or "Commission") in connection 
with PCX's rule filing ("Rule Filing") -File No. SR-PCX-2005-134. ' PCX is a wholly owned 
subsidiary of Archipelago Holdings, Inc., ("Archipelago") which operates the Archipelago 
Exchange ("ArcaEx") and executes trades in NYSE-listed, PCX-listed, and OTC equity 
securities, ETFs, and options. PCX is a self-regulatory organization and is registered as a 
national securities exchange. 

This submission is in response to two letters received by the Commission in connection 
with the Rule Filing, and a third letter received by the Commission, which was submitted in 
connection with a rule filing made by the New York Stock Exchange, Inc. ("NYSE")(File No. 
SR-NYSE-2005-77). ' Hereinafter the three comment letters will be referred to as "the Letters." 

' Exchange Act Release No. 34-53077 (January 6,2006). 

Letter 'om James L. Kopecky of James L. Kopecky, PC., dated January 16,2006; and, letter from Philip J .  
Nathanson of Philip J .  Nathanson & Associates, dated February 2,2006. 

Exchange Act Release No. 34-53088 (January 6,2006); Letter from Michael Kanovitz of Loevy & Loevy, dated 
February 2,2006. 

IOOSouIh W m k r  Driw SWIe 1800 
Chicago. / h i s  64606 

D 312,442,7146 F312.9601369 
www.orchipelago.com 
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February 8,2006 
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On April 20,2005, the NYSE and Archipelago publicly announced their intention to 
merge. In connection with the announced merger, the Commission staff has diligently worked 
with Archipelago and the PCX to address certain corporate and regulatory governance issues that 
arise out of and are impacted by the proposed merger. The subject of the Rule Filing, in large 
part, focuses on these governance issues and the associated changes undertaken by Archipelago 
and PCX in connection therewith. 

The Letters have nary to do with the subject of the Rule Filing. Instead, they attack the 
character and question the integrity of Mr. Gerald D. Putnam ("Mr. Putnam"). Mr. Putnam was 
a co-founder of Archipelago and currently serves as its chairman and chief executive officer. He 
also serves as the Chairman of the PCX. Upon consummation of Archipelago's merger with the 
NYSE, Mr. Putnam has been named to serve as a co-president and chief operating officer of 
NYSE Group, Inc., a newly-formed holding company which will be publicly traded on the 
NYSE. 

The attacks stem from two private disputes involving former business ventures in the 
1990s. The disputes, which were filed in 1999 and 2000, respectively, are currently being 
litigated in Illinois state court. In one dispute, after a 6-week trial in 2004, the jury and the judge+ 
exonerated Mr. Putnam on all counts and judgment was entered for Mr. Putnam on July 25, 
2005. The plaintiffs are now engaging in post-judgment process in an attempt to undo the 
decision of the judge and the jury. The second dispute, which was settled in 1998 and where the 
plaintiff is now attempting to re-open the settlement, is currently in discovery phase. Mr. 
Putnam denies any liability. Also, in both disputes, the plaintiffs initially named Archipelago (or 
its predecessor entity) as a defendant; and, in both disputes, Archipelago was expeditiously 
dismissed with prejudice. The Letters merely represent the most recent paroxysm outside of the 
courtroom by these plaintiffs in an attempt to harass and embarrass Mr. Putnam. 

Mr. Putnam has been associated with the securities industry since graduating from the 
University of Pennsylvania in the early 1980s. Since joining the industry, he has held licenses 
and/or been regulated in several capacities at one time or another by the SEC, NYSE, NASD and 
PCX. In the mid-1990s, Mr. Putnam co-founded the Archipelago ECN, one of the first qualified 
ECNs. Along with other ECNs and marketplace entrepreneurs, the trading of equity securities in 
the United States was revolutionized; and the ripple effects of that revolution have impacted and 
continue to impact the options and futures trading businesses as well. The fruits of this 
revolution are very tangible: U.S. capital markets are more transparent, efficient, and globally 
competitive, and provide better trade executions for all investors. 

See Lorman, et a1 v Putnam, el a1 ,Circuit Court of Cook County, IL, No. 01 L 16377 consolidated with 99 CH 
11347. 

' See Borsellino, el a /  v Pulnam, et aL,Circuit Court of Cook County, lL, No, 00 CH 13958. 



Ms. Nancy M. Morris 
File No. SR-PCX-2005-134 
February 8,2006 
Page 3 of 3 

In 2004, Mr. Putnam guided Archipelago through an initial public offering, which was 
the first 1PO of an equities marketplace in the United States. As noted above, Mr. Putnarn serves 
as the chairman and chief executive officer of the publicly traded Archipelago (PCX:AX), whose 
board of directors includes, among others, a former SEC chairman. Additionally, Mr. Putnam 
has sat on the board of directors of the PCX, a heavily regulated self-regulatory organization, 
since 2000, and with the merger of Archipelago and PCX in September 2005, now serves as its 
chairman. Since co-founding Archipelago, Mr. Putnam has regularly engaged and interacted 
with SEC staff and Commissioners on a myriad of subjects and issues. 

On April 20,2005, the NYSE and Archipelago publicly announced their intention to 
merge. As part of that plan, Mr. Putnam will serve as a co-president and chief operating officer 
of NYSE Group, Inc. The Letters, and the private disputes underlying them, have no bearing on 
Mr. Putnam's fitness to serve in those roles. Given his many years of service in the highly- 
regulated securities industry, Mr. Putnam has a very pubiic record that underscores his integrity $- 7 
and ability to properly discharge his duties and responsibilities as an officer of NYSE Group, b 

Inc. 

On behalf of the Pacific Exchange, Inc., and its parent, Archipelago Holdings, Inc., we 
would like to thank you for the opportunity to respond to the Letters. If you have any questions, 
please contact me at your earliest convenience. 

Very truly yours, 

@& 
Kevin J. P. O'Hara 
Chief Administrative Officer, 
General Counsel & Secretary 

cc: Chairman Christopher Cox 
Commissioner Paul S. Atkins 
Commissioner Roel C. Campos 
Commissioner Cynthia A. Glassman 
Commissioner Annette L. Nazareth 

Mr. Robert L.D. Colby 



Verdict Form 1 

As to plaintiff Blue Water Partners' claim for usurpation of corporate oppomities 

brought against defendants Jerry Putnam, Terra Nova Trading, and GDP, we, the jury, find for 

plaintiff Blue Water Partners and against the following defendant or defendants: 

~e r ryhrtnam: yes& NO_ 
Terra Kova Trading: yes& No 

GDP: 



1 STATE OF ILLINOIS ) 

2 ) 5s: 

3 COUNTY OF C 0 0 K ) 

I N  THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT - CHANCERY DIVISION 

FANE LOZMnN, I n d i v i d u a l  1y , and) 
BLUE WATER PARTNERS, INC.. an ) 
I l l i n o i s  corpora t ion ,  

P l a i n t i f f s .  
vs . 

GERALD PUTNAM, I n d i v i d u a l1y , 
TERRA NOVA TRADING, an 
I l l i n o i s  L imi ted L i a b i l i t y  
company, STUART TOWNSEND, 
I n d i v i d u a l1y , and MARRGWEN 
TOWNSEND. I n d i v i d u a l1v. and 
TOWNSEND' ANALYTICS, L ~ D ., an 
I l l i n o i s  C o r ~ o r a t i o n .  

14 REPORT OF PROCEEDINGS a t  t h e  p o s t t r i a l  motion o f  

1 5  t he  above-ent i t led  cause before t h e  Honorable ~ l l e n  s .  

16 Goldberg, Judge o f  sa id  court, on t h e  7 th  day o f  

17 February 2006 a t  t h e  hour o f  2 o ' c lock  p.m. 

18 

24 License NO. 084-003632 
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APPEARANCES: 

P H I L I P  3 .  NATHANSON & ASSOCIATES, by 

MR. P H I L I P  3 .  NATHANSON 

33 N o r t h  D e a r b o r n  S t r e e t ,  s u i t e  1930 


chi cago, 11 1 inois 60602 


(312) 368-0255 


R e p r e s e n t i n g  the P l a i n t i f f s ,  

MUCH, SHELIST, FREED, DENENBERG, AMENT & 

RUBENSTEIN, PC, by 

MR. ANTHONY C. V A L I U L I S  and 

MS. T I N A  MARIE PARIES 

191 N o r t h  w a c k e r  D r i v e ,  s u i t e  1800 


C h i c a g o ,  I l l i n o i s  60606 


(312) 521-2000 


R e p r e s e n t i n g  the  P l a i n t i f f s ,  

IWAN, CRAY, HUBER, HORSTMAN & VanAUSDAL, by 

MS. LORI  E. IWAN and 

MR. RONALD L .  WISNIEWSKI 

303 w e s t  M a d i s o n  S t r e e t ,  22nd F ~ O O ~  

C h i c a g o  , I 1  1 inoi s 60606 


(312) 332-8450 


R e p r e s e n t i n g  the  D e f e n d a n t s ,  
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1 APPEARANCES: (continued) 

2 BAKER & MCKENZIE, by 

3 MR. WILLIAM LYNCH SCHALLER 

4 130 East ~ a n d o l p h  s t r e e t  

5 Chicago, I1 1inoi  s 60601 


6 (312) 861-8858 

7 Representing Arch i  pelago. 

8 


9 


10 


11 


12 
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24 


(whereupon, t h e  f o l l o w i n g  

proceedings were he ld  i n  open 
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3 cour t  .I 

4 THE COURT: ~ozman versus putman. ~awyers  are 

5 present. wish t o  i d e n t i f y  themselves, they may. 

6 MR. NATHANSON : GOO^ afternoon, your H O ~ O ~ .phi 1 ip 

Nathanson, Tony v a l i u l i s  and Tina ~ a r i e s  f o r  the 

p l a i n t i f f s .  

MS. IWAN: Good afternoon. L o r i  Iwan and Ron 

w i  sniewski f o r  the defendants. 

MR. SCHALLER: w i l l i a m  schal ler ,  S-c-h-a-1-1-e-r on 

behalf o f  the nrchipelago defendants. 

THE COURT: okay. ~ t ' shere on p l a i n t i f f ' s  

p o s t t r i a l  motion seeking a new t r i a l  o r  a judgment 

notwithstanding the v e r d i c t  and/or a judgment f o r  the 

p l a i n t i f f ,  among other th ings.  

MR. NATHANSON: Among other th ings.  

THE COURT: p l a i n t i f f ,  ready t o  proceed? 

MR. NATHANSON: I am, your Honor. we are, your 

Honor. For ease o f  a l l  concerned here, I ' v e  prepared an 

ou t l i ne  o f  the o r a l  argument we in tend t o  make today. 

we c e r t a i n l y  don ' t  i n tend  t o  waive the other po in ts  i n  

the p o s t t r i a l  motion and would l e t  t he  motion stand f o r  

the po in ts  we don ' t  mention today. However, we have 

1 decided t o  s o r t  o f  h i g h l i g h t  some o f  the -- what we 

2 perceive t o  be some o f  the more s i g n i f i c a n t  po in ts ,  and 

3 I i n tend  t o  p r e t t y  much s t i c k  t o  t h a t  sc r i p t .  Those are 

Page 4 
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a l l  excerpts from the p o s t t r i a l  motion. That 's -- I 

mean the on ly  o r i g i n a l  w r i t i n g  there i s  p u t t i n g  a 

heading on some o f  the pages. And there 's  some 

t r ansc r i p t  pages t ha t  we've attached which I'llexpla in  

as Igo along. That 's  what Iintend t o  present as an 

o r a l  argument i n  support o f  the p o s t t r i a l  motion. 

THE COURT: okay. 

MS. IWAN: Your Honor, before we s t a r t ,  Ido have 

another hearing a t  4:30 today, and since we've scheduled 

two days f o r  t h i s ,  I ' m  not  sure we're gonna go two days, 

but  Iwould ask t h a t  we adjourn a t  4:15 today t o  g ive  me 

t ime t o  get  t o  t h a t  other hearing, i f  t h a t ' s  a l l  r i g h t .  

THE COURT: That w i l l  be allowed. 

MS. IWAN: Thank you. 

THE COURT: And then we are scheduled f o r  both 

sides are ready, go over, i f  we have t o ,  go a t  2 o ' c lock  

tomorrow. 

MS. IWAN: I f  we have t o ,  yes. 

THE COURT: A l l  r i g h t .  You may proceed. 

MR. NATHANSON: Thank you, rrudge. 

Ihave -- we have t h i s  set  t o  d isp lay  on the 

1 wa l l ,  but i t ' s  the same th i ng  t ha t  Ij u s t  gave the court  

2 i n  w r i t i ng .  Idon' t  know i f  i t ' s  easier  f o r  the cour t  

3 t o  look a t  i t  on the wal l  o r  look a t  i t  i n  the paper 

4 t h a t  Ihanded out .  I ' m  not  gonna put  anything d i f f e r e n t  

5 up on the wa l l  unless the cour t  asks t o  see a t r i a l  
Page 5 
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e x h i b i t  o r  something l i k e  t h a t .  we have those on the --

on the laptop as wel l  . 
Good afternoon again, your Honor. I t ' s  been a 

whi le  since we've addressed you on t h i s  case. we have 

f i l e d ,  as Isaid a  moment ago, a  p o s t t r i a l  motion. And 

t o  the extent  t h a t  I don' t  mention anything and, f o r  

example, I don ' t  in tend t o  address the Archipelago o r  

Townsend issues dur ing t h i s  o ra l  argument, they ' re  a l l  

set  out i n  the p o s t t r i a l  motion papers on my end and the 

defense end. ~ h e y ' r e  based on the papers t ha t  were 

f i l e d  before you before t r i a l  when you ru led  on those 

var ious matters. So f o r  purpose o f  o r a l  argument 

anyways, we're gonna r e l y  on what's i n  our p o s t t r i a l  

motions as t o  those pa r t i es  and -- and j u s t  discuss 

ve rba l l y  some o f  the issues t h a t  occurred a t  the t r i a l  

o f  the case. 

The f i r s t  issue I want t o  discuss, which based 

on, your Honor's, decis ion,  appears t o  be the over r id ing  

issue i s  t h i s  issue o f  whether the cour t  was bound by 

1 the answers t o  the special i n t e r roga to r i es  given by the 

2 j u r y .  we c i t e d  o r i g i n a l l y ,  your Honor, the special 

3 i n te r roga to ry  r u l e  t h a t  the purpose o f  a special 

4 in te r roga to ry  i s  t o  t e s t  t he  general ve rd i c t  and i t ' s  

5 on1 y  where the speci a1 i n te r roga to r i es  are consistent 

6 w i t h  a  general ve rd i c t  t h a t  they have meaning, and i f  

Page 6 
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7 t h e y ' r e  cons is ten t ,  no t  i n c o n s i s t e n t ,  as the  second 

8 d i s t r i c t  case says, KOSrOW, then t h e  specia l  

9 i n t e r r o g a t o r i e s  are meaningless and o f  no consequence. 

10 The cour t  re jec ted  t h a t  i n  your dec is ion .  So I ' m  gonna 

11 move on t o  the  next  p o i n t .  

12 There i s  no doubt t h a t  whether a  specia l  

13 i n t e r r o g a t o r y  o r  a  j u r y  f i n d i n g ,  f o r  t h a t  mat ter ,  on a  

14 common issue between l e g a l  and equ i tab le  claims i s  

1 5  b ind ing  on t h i s  cou r t  when dec id ing  equ i tab le  c la ims i s  

16 based on the  doc t r i ne  o f  c o l l a t e r a l  estoppel.  Jus t i ce  

17 ~ 0 f f m a n  i n  the  Fabbr in i  case which we c i t e  i n  t h e  second 

18 paragraph o f  t h e  f i r s t  page, Fabbr in i ' s  255 I l l i n o i s  

19 Appe l la te  3d., 99, s p e c i f i c a l l y  says t h a t  t h e  whole 

20 no t ion  o f  -- o f  t r y i n g  cases t o  t h e  j u r y  f i r s t  be fore  

21 the  bench i s  i f  the re ' s  a  c o l l a t e r a l  estoppel e f f e c t  

22 from a  bench t r i a l ,  you can depr ive  somebody o f  a  r i g h t  

23 t o  t r i a l  by j u r y .  

24 so I ' m  gonna s t a r t  o u t  w i t h  t h i s  n o t i o n  o f  

1 c o l l a t e r a l  estoppel and whether anyth ing t h a t  occurred 

2 on the  cont rac t  claims be fo re  t h e  j u r y  could be 

3 c o l l a t e r a l  estoppel on t h e  equ i tab le  claims t h a t  t h i s  

4  cou r t  had t o  decide t h e r e a f t e r .  The lead ing cases o f  
L 


5 I l l i n o i s  we c i t e  on t h e  f i r s t  page, ~ m e r i c a n  ~ a m i l y  

6 Mutual and Kessinger, t h e y ' r e  both supreme Court o f  

7 I l l i n o i s  cases. And they say s i m i l a r  t h ings  b u t  they 

8 phrase i t  d i f f e r e n t l y .  
Page 7 
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The t e s t  i n  the f i r s t  case, American Family i s  

was the issue ac tua l l y  l i t i g a t e d  i n  the f i r s t  s u i t  and 

was i t  necessary t o  the judgment. That 's the t e s t  

necessary or  i s  the t e s t  i n  the f i r s t  -- i n  the second 

case. I n  the Kessinger case the way the Supreme Court 

phrased i t  i s  there has t o  be a  spec i f i c  f a c t  found 

t h a t ' s  mater ia l  and c o n t r o l l i n g  i n  the f i r s t  case and 

a lso  mater ia l  and con t ro lJ ing  i n  the second case. 

our pos i t i on  i s  very s t ra ight forward on t h i s ,  

your Honor. The j u r y  returned a general v e r d i c t  f o r  the 

defendants on t he  two contract  counts. The j u r y  could 

have found we d i d n ' t  prove prima fasc ia  case, a  breach 

o f  contract ,  however -- however you want t o  put the 

l i a b i l i t y  phrase o r  t h a t  we f a i l e d  t o  prove damages. 

There i s  no way, as according t o  our reading o f  these 

cases, t h a t  a  f i n d i n g  on an a f f i r m a t i v e  defense, and 

1 tha t ' s  what these a l l  were, release, r a t i f i c a t i o n ,  

2 e t  cetera, t h a t  a  f i nd i ng  on an a f f i rma t i ve  defense was 

3 e i t he r  necessary o r  mater ia l  and c o n t r o l l i n g  i n  the 

4 breach o f  cont ract  c la im two breach o f  cont ract  

5 claims t h a t  the j u r y  decided. Therefore, whether you 

6 say the j u r y  v e r d i c t  inc luded i t  o r  not o r  the special 

7 i n te r roga to ry ,  r e a l l y  doesn't matter how you phrase i t .  

8 A l l  t ha t  matters i s  what was necessary and mater ia l  and 

9 c o n t r o l l i n g  t o  t h e  breach o f  contract  ve rd i c t .  

Page 8 
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The next case on the next page, Case 

Prestressing versus chicaoo osteopathic says t h i s  

expressly. And I ' v e  underl ined the language a t  the top. 

where the re 's  issues o f  l i a b i l i t y  and damages t h a t  are 

sent t o  the j u r y  and the j u r y  returns a general ve rd ic t ,  

estoppel w i l l  not be appl ied since i t  i s  not  ce r ta in  

whether the j u r y  found against the p l a i n t i f f  on 

l i a b i l i t y  o r  damages o r  both. 

we l l ,  here i t ' s  not  c e r t a i n  whether the j u r y  

found against the p l a i n t i f f  on the cont ract  counts based 

on l i a b i l i t y ,  prima fasc ia  case o r  damages. Yes, they 

answered special i n te r roga to r ies .  we gave them the 

in te r roga to r ies ,  sa id  answer whether t h i s  happened, t h i s  

happened. ~ u tt ha t  doesn't mean i t  was the basis f o r  

the v e r d i c t  on those claims a t  law. Therefore, as a 

matter o f  c o l l a t e r a l  estoppel law, which i s  the i n i t i a l  

question under s ta te  law, i s  something t h a t  occurred on 

the two claims a t  law before the j u r y  b inding on you as 

a chancel lor i n  equi ty.  These are the t es t s  t h a t  have 

t o  be appl ied t o  determine t h a t .  

we t h i n k  the answer i s  c l e a r l y  no. And i t ' s  

even more no when you movf on t o  the issue o f  Boatmen's 

and the 7 th  amendment r i g h t  t o  a j u r y  t r i a l .  NOW, t h i s  

i s  a completely d i f f e r e n t  issue,  your Honor. This 

i s n ' t  -- Boatmen's i s  not c o l l a t e r a l  estoppel. 

Boatmen's i s ,  under the 7 th  amendment r i g h t  t o  a j u r y  
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t r i a l ,  i s  somebody's r i g h t  t o  a j u r y  t r i a l  compromised 

by you considering issues t h a t  were l i t i g a t e d  on j u r y  

claims. 

The i n t e r e s t i n g  t h i n g  about Boatmen i s  as we 

have set f ou r t h  i n  t h i s  paragraph i s  Boatmen r e l i e d  on a 

7 th  c i  r c u i t  case ca l l ed  wil l iamson, a 1987 case, i n  

saying t h a t  common -- determinations by a j u r y  on common 

questions bind the t r i a l  judge on any equi tab le  

questions thereaf ter .  The 7 th  C i r c u i t  has now re jec ted 

wil l iamson. 

we c i t e  the language i n  the recent case o f  

~ n t e r n a t i o n a l  Financial  serv ices Corp versus chromas, 

356 F. 3d., 731, where the 7 th  C i r c u i t  says post 

wi l l iamson and post Boatmm, the d i s t r i c t  judge must 

make an independent judgment on equi tab le  issues inso fa r  

as they are not i d e n t i c a l  t o  the l ega l  issues t h a t  the 

j u r y  decided. That 's a question o f  7 th  amendment 

jurisprudence on the r i g h t  t o  a j u r y  t r i a l .  

NOW, as Boatmen says, your Honor, I l l i n o i s  

hasn ' t  adopted the 7 th  amendment. I n  f a c t ,  U.S. supreme 

cour t  hasn ' t  incorporated the 7 th  amendment i n t o  the 

14th amendment. I t ' s  one o f  the few B i l l  o f  Rights 

provis ions t ha t  haven't  been incorporated by reference. 

However, Boatmen d i d  say, t o  be sure, we're gonna look 

t o  t h i s  7 th  c i r c u i t  case, wi l l iamson, t o  see what the 
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federal  law i s  on -- on the r i g h t  t o  a  j u r y  t r i a l .  

~ t ' si n te res t i ng  t o  note as we stated i n  our 

p o s t t r i a l  motions and excerpted here, wi l l iamson was an 

employment d iscr iminat ion case t h a t  d i d n ' t  deal w i t h  any 

a f f i rma t i ve  defenses. The on ly  a f f i rma t i ve  defense case 

I could f i n d  i n  the federal  system, Granite S la te  said 

there i s  no r i g h t  t o  a  j u i y  t r i a l  on an a f f i rma t i ve  

defense i f  the defense i s  equ i tab le  i n  nature. 

TO sum a l l  t h i s  up, your Honor, and I ' v e  done 

t h a t  -- I ' m  sorry,  Iput i n  bold,  but  Iwas wondering 

whether t h i s  was gonna be viewable -- we bel ieve,  your 

Honor, t h a t  the cour t  has t o  look  a t  what happened i n  

1 Boatmen i n  order t o  r e a l l y  put  t h i s  i n  context. I n  the 

2 Boatmen case there was a  chancery proceeding o f  

3 foreclosure and a  counterclaim f o r  breach o f  f i duc ia r y  

4 duty. The case was t r i e d  t o  the j u r y  f i r s t  on the 

5 counterclaim on the breach o f  f i d u c i a r y  duty. The j u r y  

6 found f o r  the coun te r -p l a i n t i f f  t h a t  there was a  breach 

7  o f  f i duc ia r y  duty. There was no doubt i n  the world, not  

8 then and not  now, t h a t  i t  was mate r ia l ,  con t ro l l i ng  and 

9 necessary the j u r y ' s  f i nd i ng  o f  breach o f  f i duc ia r y  duty 
I 

10 because there was a  general ve rd ic t ,  the breach o f  

11 f i duc ia r y  duty. There's no doubt t h a t  a  breach o f  

12 f i duc ia r y  duty was necessary t o  t h a t  general ve rd i c t  

13 because the general ve rd i c t  was t h a t  there was a  breach 

14 o f  f i duc ia r y  duty. un l i ke  t h i s  case where you have a  
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1 5  general v e r d i c t  f o r  no l i a b i l i t y  f o r  breach o f  con t rac t ,  

16 two o f  them. ~ n dyou say t o  you rse l f ,  what's t h e  bas is  

17 f o r  t he  general v e r d i c t ,  was i t  t h e  prima f a s c i a  case, 

18 was i t  damages, was i t  some defense. So Boatmen on t h a t  

19 bas is  doesn' t  apply. 

20 The same can be sa id  on t h e  issue o f  i d e n t i t y .  

21  Are the  a f f i r m a t i v e  defenses i d e n t i c a l  on the  l e g a l  

22 claims and the  equ i tab le  claims? The answer i s ,  as t h e  

23 cou r t  po in ted o u t  i n  t h e  c o u r t ' s  op in ion ,  no. A good 

24 example i s  r a t i f i c a t i o n .  I n  t h e  r a t i f i c a t i o n  area we 

1 c i t e  the  MOnCO case which says you have t o  go through 

2 t h e  whole equ i tab le  ana lys i s  t o  determine whether 

3 r a t i f i c a t i o n  i s  appropr ia te .  I t ' s  n o t  enough t o  j u s t  

4 r e t a i n  a b e n e f i t  f o r  an unreasonable per iod  o f  t ime.  

5 so t h e  equ i tab le  ana lys i s  on r a t i f i c a t i o n  and 

6 on the  re lease issues i s  no t  t h e  same as t h e  l e g a l  

7 ana lys is ,  a f t e r  a l l ,  your Honor, 2619, I ' m  gonna get  t o  

8 i t  s h o r t l y ,  Idon ' t  remember t h e  subparagraph, l i s t s  

9 s p e c i f i c a l l y  re lease as an a f f i r m a t i v e  defense. ~t 

10 doesn't  mean whether t h e  re lease i s  v a l i d  o r  i n v a l i d  o r  

11 enforceable o r  unenforceable. ~tmeans there  i s  a 

12 release and t h e  quest ion  i s  does i t  cover the  c la im  i n  

13 quest ion. 

14 The l e g a l  standard f o r  re lease i s  d i f f e r e n t  

1 5  than the  equ i tab le  standard. So a t  the  s t a r t  o f  t h i s  
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argument, I t h i n k  i t ' s  very important t o  po in t  out  t h a t  

what t h i s  cour t  ru led,  which i s  the cour t  i s  bound by 

what the j u r y  said i n  the answers t o  the special 

i n te r roga to r ies ,  we respec t fu l l y  contend i s  not  

supported by the cases on the f i r s t  three pages o f  my 

ou t l i ne .  Moving on t o  the f ou r t h  page. 

Th is  case i s  unique i n  one sense, your Honor. 

~f you look a t  a l l  the reported decisions, t h i s  Lozman 

case i s  absolutely unique i n  one sense. There has been 

a  f i nd ing  a t  t r i a l  o f  breach o f  f i duc ia r y  duty. The 

defendant Putnam and Terra Nova were found t o  have 

breached the f i duc ia r y  duty owed t o  the p l a i n t i f f  Blue 

water Partners. here's not  a  s ing le  reported case i n  

I l l i n o i s ,  not  one, where a  f i duc ia r y  was found a t  t r i a l  

t o  be g u i l t y  o f  breach o f  f i duc ia r y  duty and a  release 

by which he benef i ted was enforced, not  one. 

~ n dhere's the reason why. when there 's  a 

breach o f  f i d u c i a r y  duty, your Honor, as we c i t e  i n  the 

top paragraph, there 's  a  presumption o f  f raud t h a t  

ar ises.  And i t ' s  deemed t o  be const ruct ive  f raud.  This 

i s  set  out i n  the cases we c i t e  i n  the f i r s t  paragraph. 

I don' t  know how t o  pronounce i t ,  Neprozatis and 

obermaier. There's a  p r e s h p t i o n  o f  f raud which the 

defendants have t o  rebut by c lear  and convincing 

evidence. And i t ' s  deemed t o  be const ruct ive  f raud,  

which v i t i a t e s  any agreement t h a t ' s  t a i n ted  w i t h  i t. 
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18 The j u r y  found and you found, your Honor, t h a t  

19 there was a breach o f  f i d u c i a r y  duty here v i a  usurpation 

20 o f  corporate opportuni ty.  AS we stand before you, 

2 1  t h a t ' s  where we're a t  on t he  record i n  t h i s  case. The 

22 defendant was found l i a b l e  f o r  breach o f  f i duc ia r y  duty. 

23 so the question i s ,  i s  any instrument t h a t  the defendant 

24 asks the p l a i n t i f f  t o  sign wh i le  t h i s  conduct was going 

on enforceable. under the Peskin case and the other 

cases, the t e s t  i s  -- and by the way, t h i s  i s  gonna be 

t he  theme a t  l e a s t  f o r  t h i s  o r a l  argument. 

could you hone i n ,  ~ i c h a r d ,  on j u s t  the 

language. could you crop the quote there.  Thank you. 

Bas ica l ly  every case says the same th i ng  i n  

t h i s  area, your Honor. The defendant must show t h a t  
t 

there was a f u l l  and f rank d isc losure o f  a l l  re levant 

in format ion t ha t  was made t o  the other par ty .  This i s  

the touchstone o f  the presentat ion today. why? Because 

as I ' m  gonna show the court  i n  a minute, and I ' v e  

attached the t r ansc r i p t  pages t o  t h i s  ou t l i ne ,  not  on ly  

d i d n ' t  M r .  Putnam disclose a l l  re levant informat ion t o  

p l a i n t i f f ,  he d i d n ' t  d isc lose any re levant informat ion 

t o  the p l a i n t i f f s  other than he was a l i v e  and he was i n  

business w i t h  a company named Terra Nova Trading. 

The court  quotes t h i s  standard i n  the cou r t ' s  

opin ion and then doesn't mention a s ing le  f a c t  t ha t  was 
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19 disclosed by Putnam t o  the p l a i n t i f f s .  This i s n ' t  your 

20 Honor's f a u l t .  The reason -- there was no evidence t h a t  

2 1  they disclosed anything t o  the p l a i n t i f f s .  None, zero. 

22 M r .  Putnam admitted he d i dn ' t ,  and M r .  Lozman t e s t i f i e d  

23 he d i d n ' t .  And M r .  Putnam had the burden o f  proof  due 

24 t o  the presumption o f  f raud,  due t o  the const ruct ive  

1 f raud t o  show by c lear  and convincing evidence t h a t  he 
i 

2 disclosed everything , a1 1 re1 evant informat ion.  

3 Exhi b i t  A, the t r a n s c r i p t  from December 8,  

2004. could you blow up l i n e s  10 through 19, please. 

I asked M r .  Putnam t h a t  when he went t o  the 

Currency Exchange d i d  he make an accounting t o  Fane 

Lozman about the revenues t h a t  had come i n  whi le  the 

agreement was i n  e f f e c t  between A p r i l  17 and October 8.  

He said I don ' t  be l ieve I brought an accounting w i t h  me 

i n  the meeting; there were accountings done. so 

whatever accounting was done was concealed from my 

c l i e n t ,  because there 's  a f i d u c i a r y  duty t o  d isc lose it. 

And I said d i d  you show t o  Fane Lozman a t  t h a t  meeting 

here's what we've taken i n ,  here 's what the expenses 
E 

were, here 's how i t  a l l  shakes out. NO, I d i d n ' t .  

That 's  the f i r s t  testimony on nondisclosure. 

Then M r .  G r i m m ,  one o f  the defense counsel, on Exh ib i t  

B, on the next page, t h i s  i s  l i n e  7 through 20, your 

Honor, M r .  G r i m m  red i rec ts  him on t h i s  po in t  and says 

you were asked some questions d i d  you b r ing  th ings,  an 
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21 accounting t o  Fane on october 9, the date t h e i r  lease 

22 was signed. And Putnam says, yes, Iwas asked t h a t .  

23 And then the question i s  on l i n e  16 through 20, i n  the 

24 t ime frame a f t e r  you asked him t o  leave, would you have 

been w i l l i n g  t o  do t h a t ,  g ive him the checkbook. Yes, I 

would have. ad he asked me f o r  i t ,  I would have been 

happy t o  g ive i t  t o  him. 

Well ,  your Honor, t h a t ' s  exact ly  backwards. 

The defendant Putnam, i n  order t o  enforce any agreement 

he asked my c l i e n t  t o  s ign,  had an a f f i rma t i ve  duty t o  

make a d isc losure t o  him. M r .  Lozman d i d n ' t  have t o  ask 

him t o  do t h a t  i n  order f o r  -- i n  order t o  lea rn  the 

t r u t h .  

Next one, Richard, Exh ib i t  C. Lines 2 through 

6. 

Then when my c l i e n t  was on the stand, 

M r .  Lozman, I asked him d i d  Putnam ever come t o  you and 

say here's the checkbook, here 's  what we've taken i n ,  

expenses and here's an accounting. The answer was no. 

That testimony was never refuted. I n  f ac t ,  as we j u s t  

saw, M r .  Putnam agreed w i t h  t ha t .  

The next one, ~ x h i b i tD. 

This  i s  l i n e s  s t a r t i n g  -- ac tua l l y  t h i s  i s  two 

pages t ha t  s t a r t s  on l i n e s  18 through 24 and then goes 

over t o  the next  page. Iasked M r .  Lozman when you were 
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asked t o  s ign the release on October 9, d i d  M r .  Putnam 

23 b r i n g  w i t h  him an accounting o f  the  monies t h a t  had been 

24 received under the agreement he asked you t o  release, 

the  A p r i l  17 agreement. Answer: NO. Moving on t o  the  

next  page. Did he b r ing  any document w i t h  him o r  say t o  

you, Fane, I know I ' m  asking you t o  re lease t h i s  

agreement t h a t ' s  stapled t o  the  release. NO. D id  he 

g ive  the  checkbook back. Now we're going a l l  the  way --

b a s i c a l l y  t h i s  whole page. Had you ever seen the  

checkbook? NO. on the bottom, your Honor, l i n e s  --

t h i s  i s  the  second page o f  Exh ib i t  D. On the  bottom 

which i s  marked 62, l i n e s  20 through 24: when was the 

f i r s t  t ime you saw the s lue waters checkbook dur ing the 

discovery o f  t h i s  l awsu i t .  

Next ~ x h i  b i t  E, please. 

NOW, there  are  other th ings ,  as the cour t  

knows, t h a t  are  released. 

Could you crop l i n e s  7 through 18 on Exh ib i t  

E ,  please, Richard. 

AS the cour t  knows, there  are  o ther  pa r t i es  

and o ther  th ings re fe r red  t o  i n  the  release one o f  which 

was Ana l y t i c  Services. 

THE COURT: ~ e f o r eyou go on t o  t h a t ,  I can ' t  

r e c a l l ,  was there  any in t roduc t ion  o f  t h i s  checkbook 

dur ing  t h e  course o f  the t r i a l ?  That 's  the f i r s t  

quest ion.  secondly, d i d  the  evidence ever i nd i ca te  t h a t  
Page 17 
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24 the checkbook showed t h a t  there was revenues t h a t  were 

1 earned by s lue water Partners t h a t  were never t o l d  t o  

2 M r .  Lozman? IS there something I mean you apparently 

3 got the checkbook, t h a t  e i t h e r  s ide,  no matter whose 

4 burden i t  i s ,  and Iunderstand i t ' s  probably i r r e l e v a n t  

5 t o  your argument l e g a l l y ,  but  from my po in t  o f  view, I 

6 can ' t  remember ever hearing there was something 

7 disclosed i n  t ha t  checkbook t h a t  would i nd i ca te  rece ip ts  

8 unaccounted f o r  o r  monies unaccounted f o r .  can you 

9 answer t ha t  question? 

10 MR. NATHANSON: I can, your Honor. The checkbook 

11 was, i f  my memory serves me co r rec t l y ,  admitted as a 

defense exh ib i t .  we can cer ta in1  y get i t  and p u l l  i t  up 

on the screen. There were revenues. There were some 

monies t h a t  -- t h a t  were received, checks were w r i t t en ,  

many checks were w r i t t e n  t o  Ana ly t i c  Services, which was 

the marketing arm t o  market t he  software. And most 

important ly ,  there was one check t h a t  was o f fered i n  

evidence t h a t  showed, and I can f i n d  i t  i n  my p o s t t r i a l  

motion here i n  a minute, and when I get back up 1'11 

show i t  t o  the cour t ,  there were revenues t h a t  were 

b i l l e d  before the release and not  ye t  received t h a t  came 

i n  t o  Analy t ic  Services a f t k r  the release was signed. 

THE COURT: Iremember t h a t .  Right .  

MR. NATHANSON: M r .  Losman was not  t o l d  about t h a t .  
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That was not  d isc losed t o  him, and Putnam and Long 

cashed the check, when i t  came i n  a f t e r  the  f a c t .  I 

hope t h a t  answers the c o u r p s  --

THE COURT: we1 1 , Iguess my quest ion i s  once 

you've got the  checkbook, was the re  some explosion t h a t  

went o f f  t h a t  would i n d i c a t e  ev ident ia ry -wise t h a t  had 

M r .  Lozman been given a checkbook a t  t h e  t ime o f  t h e  

s ign ing o f  t h e  release, he never would have gone through 

w i t h  i t ,  some p a r t i c u l a r  mater ia l  f a c t  t h a t  was wi thhe ld  

once you d i d  discover i t .  That 's  r e a l l y  my question. 

MR. NATHANSON: okay. F a i r  enough. 

THE COURT: I guess, because Iread a l o t  o f  t h e  

cases you c i t e d ,  t h e  ~ e s k i n  case, the re  were a l l  

s i t u a t i o n s  where there  were revenues unaccounted f o r  by 

t h e  person who had the f i d u c i a r y  r e l a t i o n s h i p  --

MR. NATHANSON: Right ." 
THE COURT: -- w i t h  h i s  pa r tne r .  That 's  what I ' v e  

seen i n  I l l i n o i s .  ~ o s to f  t h e  cases there  was some meat 

t o  the  c la im t h a t  you ought t o  have t o l d  your par tner  

about i t  because i t  would have meant more money t o  him. 

M r .  Peskin was cheated out  o f  h i s  oppor tun i ty  t o  get  h i s  

f i f t y - f i f t y  share o f  the  pa r tne rsh ip  revenues. 

MR. NATHANSON: He was indeed. 

THE COURT: Yeah. 
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MR. NATHANSON: What 1 ' m  t a l k i n g  about i n  t h i s  p a r t  

o f  t h e  argument i s  t h e  s lue water check. 

THE COURT: R igh t . 
MR. NATHANSON: The general p o i n t  we're making i s  

t h e  defendant had a duty  t o  account. 

THE COURT: I understand. 

MR. NATHANSON: The f i r s t  p o i n t  i s  he d i d n ' t  

account t i l l  June o f  2000 when t h e  checkbook was --

THE COURT: R ight .  

MR. NATHANSON: -- produced, which i s  very  re levan t  

on laches, as t h e  c o u r t ' s  gonna see i n  a moment. He 

d i d n ' t  make any accounting u n t i l  way back when. Most o f  

t h e  checks are w r i t t e n  t o  Sam Long and Ana ly t i c  serv ices  

i n  the  Blue water checkbook. No explanation. They're 

j u s t  w r i t t e n .  ~ h e y ' r e  not  w r i t t e n  t o  Fane Lozman. 

THE COURT: Okay. 

MR. NATHANSON: SO t h a t ' s  number one. But I d o n ' t  

want t o  l ose  s i g h t  o f  t h e  l a r g e r  p o i n t  here. There was 

never an accounting --

THE COURT: R ight .  

MR. NATHANSON: -- o f  t h e  Ter ra  Nova checkbook. 

THE COURT: okay. 

MR. NATHANSON: This cour t  has ru led  t h a t  the  

release no t  on ly  released any c la im regarding the monies 
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o f  s lue water but t h a t  the word "ob l igat ions"  i n  the 

release means t h a t  Fane Lozman o f  s lue Water were 

re1 easi ng Putnam' s f i duc ia r y  ob l i ga t i on  as t o  the Terra 

Nova opportuni ty.  There was never a d isc losure o f  

anything regarding Terra Nova, the f inances, t he  

c a p i t a l i z a t i o n  the business plan, who -- who -- what 

they were gonna do, when they were gonna do i t  u n t i l  

June o f  2000 when discovery s ta r ted  i n  t h i s  case. I ' m  

ge t t i ng  ahead o f  myself.  

THE COURT: Sorry about t h a t .  

MR. NATHANSON: That's okay. YOU know, Iwant t o  

know what the cour t 's  concerns are. The cour t ' s  the one 

who's gonna r u l e  on t h i s  motion. 

THE COURT: when you go$ the Terra Nova checkbook 

a t  some po in t  dur ing the course o f  discovery, d i d  you 

get tha t?  

MR. NATHANSON: we got i t  i n  June pursuant t o  a 

p ro tec t i ve  order i n  ~ u n e  o f  2000. 

THE COURT: okay. And t h a t  disclosed in format ion 

t h a t  was so obviously depr iv ing your c l i e n t  o f  mater ia l  

in format ion he needed and should have got ten a t  the t ime 

he signed the release o r  p r i o r  t o  s ign ing the release? 

MR. NATHANSON: Well, I would --

THE COURT: I don' t  remember you arguing t h a t  t o  
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1 the j u r y  o r  t o  me, but I could have -- t h a t  would be 

2 something I would t h i n k  t h a t  happened i n  the Peskin 

3 case. That once -- once they found out  t ha t  t h i s  other 

4 gentleman was - - the poor guy shows up a t  the U . S .  

5 at torney's o f f i c e  and sees on the U.S.  at torney 's  desk 

6 the f a c t  t ha t  M r .  -- whatever h i s  -- Peskin versus, 

7 fo rgo t  the defendant's name, bu t  t h a t  h i s  tax  re tu rn  

8 showed he was receiv ing revenue i n  a partnership t h a t  
t 

9 h i s  partner never t o l d  him about. I j u s t  wonder now 

10 once you got t h i s  a f t e r  the f a c t ,  was there something 

there t ha t ,  had your c l i e n t  known about i t ,  would have 

changed h i s  mind o r  obviously changed any reasonable 

person's mind about going through w i t h  t h i s  release. 

MR. NATHANSON: we l l ,  I t h i n k  o f  one example t h a t  

jumps r i g h t  out, which M r .  Putnam t e s t i f i e d  t o  from the 

witness stand, i s  t h a t  he chose t o  cap i t a l i ze  Terra Nova 

w i t h  an approxi mate $200,000 c a p i t a l i z a t i o n  from h i s  own 

funds and chose not t o  c a p i t a l i z e  s lue water v i r t u a l l y  

19 a t  a l l  except f o r  paying f o r  some inc iden ta l  expenses. 

20 My c l i e n t  had no way t o  know a t  a l l  i f  the cour t  -- the 

21 cour t  has sa id  t h a t  the p l a i n t i f f s  gave up t h e i r  r i g h t  

22 t o  Terra Nova when they sigded t h i s  release on October 

23 9. 

24 And I guess the question i s  a t  t h a t  po in t  i f  
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assuming f o r  purposes o f  discussion t h a t  t h a t  release 

does encompass the Terra Nova business opportuni ty,  

which I ' m  gonna get  i n t o  sh<rt ly, then he had a duty t o  

not on ly  account but t o  d isc lose a l l  re levant 

informat ion about Terra Nova i n  order t o  obta in  t h a t  

release o f  t ha t  opportuni ty.  

THE COURT: SO you're saying the f a i l u r e  t o  t e l l  

M r .  Lozman t h a t  he had --

MR. NATHANSON: ~ n y t h i n g .  

THE COURT: -- pa id  cap i t a l  i n t o  the --

MR. NATHANSON: Capi ta l  , what the business plans 

were. we d i d  argue t o  your Honor and the j u r y  t h a t  he 

was planning the SoES room business where Terra Nova 

Trading was gonna be the broker/dealer which i s  on one 

o f  these pages, i t  was. They d i d  run the trades through 

Terra N O W  Trading, t h a t  t h a t  was p a r t  o f  - - p a r t  o f  the 

opportuni ty.  

SO i f  the standard i s  a l l  re levant 

informat ion,  obvious1 y  an accounting i s  one component o f  

i t .  The easiest  p a r t  t o  t a l k  about here i s  t h a t  there 

was no accounting. ~ u tthe standard i s n ' t  j u s t  an 

accounting. ~ t ' sa l l  re levant  informat ion.  And we d i d  

argue t o  the cour t  and the j u r y  t h a t  there was nothing 

disclosed. Nothing. 

1 THE COURT: Okay. 

2 MR. NATHANSON: He sa id  sign the release. They 
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were a t  a counter a t  a currency Exchange, and he signed 

it. I have the  pages here where Putnam t a l k s  about what 

the  discussion was. There was no in format ion regarding 

Terra Nova i n  any way, shape o r  form disc losed,  t h a t  he 

was meeting w i t h  the Townsends and Borse l l ino ,  t h a t  he 

was doing a l l  t he  th ings he was doing. 

so our pos i t i on  woyld be t h a t ,  o f  course based 

on M r .  Lozman's testimony, he viewed the  release, as the  

cour t  knows, as apply ing t o  the agreement t h a t  was 

stapled t o  i t .  That 's  what he t e s t i f i e d  t o .  I f  Putnam 

said,  oh, by the way, t h i s  releases your c la im t o  Ter ra  

Nova, and here's what I ' m  doing w i t h  Terra Nova, Idon ' t  

t h i n k  i t ' s  a b i g  leap t o  say not  on ly  wouldn't  he have 

signed the release, but  a t  the very l e a s t  i t ' s  mater ia l  

t o  h i s  decision-making process. 

so I ' m  proper ly  reminded t h a t  what wasn't --

what a1 so wasn't  d i  ~ c l o s e d  i n  t h i s  accounting, your 

Honor, which d i d  come t o  l i g h t  i n  discovery was t h e  

in format ion regarding the s o f t  d o l l a r  revenue t h a t  s lue 

water had i n t e r e s t  i n  under t h a t  A p r i l  17 agreement but  
F 

t h a t  had been run through Terra Nova and t h a t  the  way 

the s o f t  d o l l a r s  were accounted f o r  and dea l t  w i t h  and 

1 taken i n  was not  mentioned o r  d isc losed u n t i l  we got  the 

2 discovery i n  June 2000. ~ n dthere was never, obviously,  

3 d isc losure between the  Terra N O W ,  Townsend deal where 
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t h e r e  was a 5 o r  10 percent  rebate t o  t h e  Townsends 

f o r  - - f o r  t h e  software and t h e i r  i n t e r e s t  i n  these 

var ious  s o f t  d o l l a r  deals.  ~ l lo f  those checks were 

admit ted i n  evidence. Id o n ' t  know i f  t h e  c o u r t  

remembers a l l  t h e  ledgers were admi t ted  i n  evidence. 

None o f  t h a t ,  none o f  i t  was d isc losed.  

THE COURT: And t h e  evidence i n d i c a t e s  t h a t  was a l l  

go ing  on p r i o r  t o  and --

MR. NATHANSON: Yes. 

THE COURT: -- a t  t h e  t ime o f  t h e  re lease being 

signed? 

MR. NATHANSON: Yes. 

THE COURT: Tha t ' s  t h e  evidence. 
f 

MR. NATHANSON: And s ince  t h e  Court  has -- w e l l ,  

I ' m  no t  sure i f  t h e  c o u r t  has s a i d  t h e r e ' s  r a t i f i c a t i o n .  

I t h i n k  you d i d .  Since t h e  defendants r a i s e  

r a t i f i c a t i o n ,  t h a t  goes t o  a pe r iod  some -- some 

continuum a f t e r  t h a t  date when t h e r e ' s  a pe r iod  o f  t ime 

when you e i t h e r  r e j e c t  o r  a f f i r m .  ~twas never 

d isc losed i n  t h a t  pe r iod  e i t h e r .  And I ' m  gonna g e t  t o  

t h a t  i ssue  as w e l l .  

1 where was I? 

2 THE COURT: 1'11 j u s t  g i v e  you two minutes t o  f i n d  

3 where you ' re  a t ,  and 1'11 come r i g h t  back ou t .  Take a 

4 s h o r t  recess. 

(A s h o r t  break was taken.) 
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(whereupon, the fo l lowing 

proceedings were held i n  open 

court . )  

MR. NATHANSON: Thank YOU, your Honor. 

THE COURT: sor ry  t o  i n t e r r u p t  you. YOU may 
C 

continue. 

MR. NATHANSON: Moving on beyond j u s t  f inances, 

your Honor. Lines 14 through 18 on t h a t  page, Rich, 

which i s  Exh ib i t  E, can you crop those l i nes ,  please. 

I asked M r .  Lozrnan, your Honor, what, i f  any, 

informat ion d i d  M r .  Putnam g ive  you regarding what he 

was doing i n  business i n  the wor ld o f  e lec t ron ic  t rad ing  

o r  anything else on October 9. Answer: He t o l d  me 

nothing. And Putnam d i d  no t  cont rad ic t  tha t .  

Now, t o  get back t o  your Honor's po in t  on 

ma te r i a l i t y .  we contend, and I t h i n k  the cases say, 

t h a t  the issue i s  whether a l l  re levant informat ion was 

disclosed. I t h i n k  what Putnam's business plans were, 
? 

what he was doing was planning the sOES business w i t h  

1 the Townsends, w i t h  Terra Nova, where he intended t o  

2 take it, e t  cetera, e t  cetera, a l l  o f  tha t ,  whether i t ' s  

3 mater ia l  i n  the secu r i t i e s  law sense o r  not, I don' t  

4 know. I don ' t  t h i n k  we have t o  prove tha t .  

5 I t h i nk  the issue i s  whether t h i s  was relevant 

6  in format ion and would be re levant  t o  somebody deciding 
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7 whether t o  s ign away t h e i r  r i g h t s  t o  a l l  t h i s  i n  a 

8 release. 

9 ~ x h ib i t  F ,  please, Richard, page 2 o f  Exhi b i t  

10 F,  which has a Page 9 1  on i t . I want you t o  crop l i n e s  

11 3 through 8. 

12 This i s  ~ u t n a m ' s  testimony. This i s  page 2 o f  

1 3  Exh ib i t  F. This i s  M r .  Putnam's testimony a t  December 

14 7, '04 where I asked him d i d  he t a l k  t o  Fane when they 

1 5  were s ign ing these documents. ~ n dhe sa id  not  much 

16 conversation. Happy i t  was over w i th ,  but  there  wasn't  

17 a ton  o f  conversation. I 

18 He had the  burden, your Honor, t o  show t h a t  he 

19 disc losed a l l  re levant  informat ion.  To say there  wasn't  

20 much conversation, I -- Ith ink ,  needless t o  say, t h a t ' s  

21  a long way from a d isc losure o f  -- o f  a l l  re levant  

22 informat ion.  

23 we tendered a New ~ o r k  case t o  the  cour t  which 

24 I don' t  want t o  spend a l o t  o f  t ime t a l k i n g  about. They 

1 have the same f i d u c i a r y  standards t h a t  we do. ~ l l i n o i s '  

2 adopted cardoza's opinions. ~ t ' sa recent A j e t i c s  

3 versus Rob. The reason Itender i t  t o  the  cour t  was i n  

4 t h i s  case the corporate o f f i c e r  went and had meetings 

5 w i t h  some people who are  i n t e res ted  i n  buying the  

6 company and d i d n ' t  d isc lose t h a t  t o  the people invo lved 

7 i n  the  company. And then they severed t h e i r  

8 r e l a t i onsh ip  and a release was signed which he attempted 
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t o  enforce l a t e r  on. nnd t he  judge i n  New ~ o r k  sa id  no 

dice,  you had t o  d isclose t h a t  you were meeting w i t h  

people t o  discuss what you were doing regarding the 
i. 

purchase and sale o f  t h i s  company. 

hat's prec ise ly  what we're saying. Ves, 

we're saying there was no accounting, t h a t  we go t  the 

f i nanc ia l  documents and -- when we f i l e d  s u i t .  But I 

t h i n k  i t ' s  broader than t h a t .  I t h i n k  Putnam had an 

ob l iga t ion  t o  t e l l  t h i s  man where he had been, where he 

was a t  and where he was going. He said nothing. 

can we go back t o  t he  second page o f  Exh ib i t  

2 ,  please, ~ i c h .  ~ t ' s  a f t e r  the -- i t ' s  the next page 

a f t e r  those t ransc r ip ts ,  your Honor. 

his gets back t o  the McFail standard. I 

don' t  t h i n k  t h i s  cour t  c i t e d  the McFail standard. The 

cour t  c i t e d  the elements, bu t  I don' t  remember the cour t  

c i t i n g  ~ c ~ a i l .  And the f i r s t  element, your Honor, and 

t h i s  i s  the same i n  peskin, i t ' s  the same i n  a l l  the 

cases, f rank ly ,  i s  t h a t  there was a  f u l l  and f rank 

disclosure o f  a1 1 the  re1 evant in format ion.  

could you, Rich, crop t he  top quote. Quote. 

gain the burden o f  proof  was on the 

benef ic iary  o f  the instrument here, putnarn and t o  show 

i t  was f a i r .  And the f i r s t  'item i s  f u l l  and f rank 

disclosure o f  a l l  the re levant  in format ion t h a t  he had. 
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There's no way t h a t  there was a  d isc losure any re levant 

informat ion t ha t  he had. And Isuppose I should digress 

here a t  t h i s  po in t ,  your Honor, t o  say t h i s .  Yes, we 

argue t h a t  the cour t  wasn't bound by the ju ry .  ~ u t  

whether one looks a t  t h i s  as the j u r y ' s  f i nd i ng  being 

against the manifest weight o f  the evidence o r  whether 

one looks a t  t h i s  as the cour t  shouldn' t  f o l l ow  the 

ju ry ,  however one looks a t  t h i s ,  however one s l i c e s  and 

dices, whoever made the f i nd ing ,  whether i t  was an 

i nd i v i dua l  f i nd ing  o r  -- o r  a  j o i n t  product between you 

and the ju ry ,  there 's  no evidence t o  support the j u r y  

statement t ha t  there was a  f u l l  d isc losure o f  a l l  

mater ia l  fac ts .  

F i r s t  o f  a l l ,  t h a t  i s n ' t  even the standard i n  

the equ i ty  cases. The standard i s  a l l  re levant 

1 informat ion t ha t  the person had. ~ u tmoving beyond the 

2 f a c t  t ha t  they ' re  not  identi 'cal standards, the re 's  no 

3 evidence t o  support i t ,  none, zero. And the t ime t o  

4 ra ise  the lack  o f  evidence i n  support o f  anything a t  a  

5 t r i a l  i s  on p o s t t r i a l  motion, as the cour t  wel l  knows. 

6 whether the j u r y  found i t  o r  the count found i t ,  o r  you 

7 both found i t ,  there 's  no evidence t o  support i t. 

8 Can we, Richard, go down t o  the next page on 

9  Exh ib i t  2 .  crop the quote up on the top o f  the page. 

10 your Honor, ~ ' v epu t  up on the screen and t h i s  

11 i s  on the next  page i n  the t e x t  from the case a t  Beerman 
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versus Gra f f ,  which i s  a  pahnersh ip  case, although 

there are numerous cases c i t e d  i n  our paper which say 

t h a t  the o f f e r s  and shareholders i n  a  c lose ly  he ld  

company had dut ies  -- f i d u c i a r y  dut ies  s im i l a r  t o  

partners. And t h i s  t a l k s  about the issue the cour t  

ra ised w i t h  me a  second ago what do you r e a l l y  have t o  

d isclose i n  terms o f  accounting. here's a  F i r s t  

D i s t r i c t  1993 case. 

And I don' t  t h i n k  there 's  any doubt Putnam was 

responsible f o r  a l l  the f i n a n c i a l  aspects o f  t h i s  

enterpr ise t o  maintain regular  and accurate records, and 

the burden was w i t h  him t o  show by c lear ,  convincing, 

unequivocal and unmistakable evidence t h a t  he was 

completely f rank and honest and made a  f u l l  d isc losure 

and not dea l t  sec re t l y  behind h i s  back. 

I t h i n k  j u s t  the check t ha t  was b i l l e d  f o r  and 

came i n  a f t e r  the f a c t  shows t h a t  he d i d n ' t  meet t h a t  

standard, and there was no evidence t h a t  he met i t  any 

other way. 

Take t h a t  down, Richard. 

on the end o f  that'page, your Honor, the l a s t  

paragraph a t  the bottom, ac tua l l y  the l a s t  few 

sentences, I ra i se  a  po in t  t h a t  I t h i n k  was ra ised by 

your Honor's construct ion o f  the release. The cour t  has 

read the word "ob l igat ions"  t o  include the f i d u c i a r y  
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ob l i ga t i on  not  t o  usurp the Terra Nova business 

opportuni ty o r  the broker/dealer opportuni ty t h a t  became 

Terra Nova, however you want t o  say i t .  And there was 

no disclosure a t  a l l  as t o  t h a t .  

so the court  has ru led  i n  the cour t ' s  opinion, 

t ha t  the release i s  v a l i d  and broad enough t o  release 

the Terra Nova business opportuni ty when there was no 
I 

disc losure o f  any informat ion regarding Terra Nova. For 

those reasons, your Honor, we don ' t  t h i n k  t h a t  t he  

r u l i n g  on the release should be permit ted t o  stand. 

Moving on t o  the next po in t  on r a t i f i c a t i o n .  

I quoted your on or's opinion from page 18 o f  the 

opinion a t  the top where you say i f  a person re ta ins  the 

considerat ion f o r  an unreasonable amount o f  t ime t h a t  
I 

t ha t  can lead t o  a r a t i f i c a t i o n .  I added a l i n e  here, a 

continuum l i n e ,  s t a r t i n g  from October 9 ,  1995 t o  

6/1/2000. That 's the date we got our f i r s t  w r i t t e n  

discovery i n  t h i s  case from the defendants. when 

in format ion was disclosed about these businesses. 

NOW, the court  i n  the cou r t ' s  opinion, I mean 

no disrespect by t h i s ,  but t h i s  i s  the way I read i t ,  

has bas i ca l l y  sa id  t ha t  the continuum stops a t  the f i r s t  

bracket. That the p l a i n t i f f s  bas i ca l l y  had t o  f i l e  s u i t  

immediately o r  tender back immediately whatever 

considerat ion they received i n  t h i s  t ransact ion i n  order 

t o  avoid a r a t i f i c a t i o n .  I n  support o f  t ha t ,  the court  
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states t h a t  M r .  Fowler could have f i l e d  s u i t  o r  should 

have f i l e d  s u i t  on behal f  o f  the p l a i n t i f f s .  Your 

Honor, M r .  Fowler never t e s t i f i e d  i n  t h i s  lawsui t .  The 

testimony was he was brought i n  by M r .  Najar ian t o  

prepare some corporate documents. There's no evidence 

i n  t h i s  record t h a t  Craig Fowler even does t r i a l  work o r  

l i t i g a t i o n  nor i s  there evidence t h a t  he was re ta ined t o  

do anything more than put the stock c e r t i f i c a t e s  i n  

order and d r a f t  up a terminat ion agreement. 

I n  terms o f  the other r a t i f i c a t i o n  issues, the 

Monco case, which we c i t e  i n  our papers, says t ha t  the 

r a t i f i c a t i o n  analysis looks t o  the same fac to rs  as the 

McFail case only -- the on ly  d i f fe rence  i s ,  i s  i t ' s  post  

t ransact ion.  so you look a t  whether a f t e r  the f a c t  

there was a f u l l  d isc losure bf  a l l  re levant  in format ion 

going forward whether there was counsel and a l l  o f  t h a t .  

NOW, as the cour t  knows, I asked M r .  Putnam 

what he disclosed t o  M r .  Lozman a f t e r  the release was 

signed. here's three pages o f  t r ansc r i p t s  on t h i s  

p o i n t  as ~ x h i b i tG a f t e r  my r a t i f i c a t i o n  page. And I ' m  

not  gonna go through a l l  o f  them now. Le t ' s  j u s t  say I 

covered the waterf ront  w i t h  ECN'S, exchanges, soEs 

rooms. His testimony was he hadn' t  even spoken t o  the 

guy and he wasn't required t o  d isc lose anything t o  him 

post  t ransact ion.  
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wel l  , according t o  the M O M 0  case, which i s  

the equi table standard f o r  r a t i f i c a t i o n ,  i n  order t o  

have a v a l i d  r a t i f i c a t i o n ,  i n  order t o  show t h a t  

somebody waited f o r  a per iod o f  t ime and r a t i f i e d ,  you 

have t o  show tha t  there was a f u l l  d isc losure o f  

informat ion and they decided t o  stand on the deal. 

could you put  up page 3, ~ i c h ,  o f  Exhi b i t  G, 

l i n e s  1through 11. 

This I t h i n k  sums i t  up, your Honor. I asked 

M r .  Putnam a t  the t ime you were planning and 

implementing the SOEs room opportuni ty,  and, your Honor, 

as the court  w i l l  r e c a l l ,  the evidence was the --

according t o  the defendants, the evidence was the SOES 

opportuni ty was planned from October t o  December o f  '95 

w i t h i n  a couple months o f  -- o f  the release. A t  the 

t ime you were planning the s o ~ sroom opportuni ty,  the 

s o ~ sroom business, d i d  you d isc lose e i t he r  t o  Fane 

Lozman o r  s lue water Partners the mater ia l  aspects o f  

what you were doing. I t h i n k  t h a t ' s  impossible. I 

wasn't speaking t o  the guy. The answer i s  no. There's 
f 

absolutely no reason t o  do t h a t .  

we submit as a matter o f  equ i ty  there can ' t  be 

a r a t i f i c a t i o n  dur ing a post t ransact ion per iod when the 

issue i s  should I stand on the deal o r  r e j e c t  i t ,  unless 

there 's  a disclosure o f  -- o f  what's going on so the 

person can make a decis ion whether t o  stand o r  not  
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18 stand. so as a matter o f  equ i ty ,  t h a t  issue i s  not  the 

19 same as lega l  r a t i f i c a t i o n  and therefore  under the 

20 current  7 th  c i r c u i t  case which I quoted before, t h i s  

21 cour t  wouldn't be bound by any j u r y  determination. And 

22 i n  any event, no matter who made the determination, 

23 there was no disclosure and, therefore,  i t  c a n ' t  be 

24 r a t i f i c a t i o n .  

1 could you go t o  the next page, please, Rich. 

2 This i s  Exh ib i t  4. Blow the whole t h i ng  up. 

3 I guess t h i s  i s  .one o f  the f a v o r i t e  po in ts  o f  

4 the p l a i n t i f f ' s  team, your Honor, t h a t  even i f  the 

5 release i s  v a l i d ,  which we contest obviously, and have 

6 contested throughout t h i s  case, t h a t  the standard f o r  

7 i n t e rp re t i ng  i t  was not  appl ied by t h i s  cour t  i n  the 

8 cou r t ' s  opinion. The release t a l k s  about the attached 

9 agreement which i s  the commission agreement from A p r i l  

10 o f  '95 t h a t  was stapled t o  the -- t o  the release and the 

11 release uses the word ob l igat ions.  

12 The cour t  i n te rp re ted  the word ob l iga t ions  

1 3  w i t h  -- t o  inc lude not j u s t  the ob l iga t ions  under the 

14 attached agreement, the commission agreement, but  

1 5  Putnam's f i d u c i a r y  ob l iga t ions  as we l l  which had the 

16 e f f e c t  o f  re leasing Putnag's f i duc ia r y  ob l i ga t i on  t o  

17 avoid usurping corporate oppor tun i t ies  o f  Blue water, 

18  the company he's president o f .  
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The r u l e  i n  ~ l l i n o i s  i s  where there 's  a 

20 s p e c i f i c  t h i ng  re fe r red  t o ,  s p e c i f i c  c la im l i k e  the  

21  ob l iga t ions  under the attached agreement, t h a t  any 

22 general words, ob l iga t ions  o r  otherwise, are  l i m i t e d  t o  

23 the  p a r t i c u l a r  c la im t o  which reference i s  made. By 

24 choosing, M T .  Putnam wanted t h a t  commission agreement 

released on October o f  1995. He s tap led i t  t o  the 

release, re fer red t o  i t  as the attached agreement. By 

making sure t h a t  was released, he se t  i n  motion under 

the  ru les  f o r  i n t e r p r e t i n g  release the  d i s t i n c t  

p o s s i b i l i t y ,  and we hope more than t h a t  when the cour t  

takes a look  a t  t h i s  again, t h a t  the  release, even i f  

i t ' s  v a l i d ,  even i f  you r e j e c t  everyth ing,  even ifyou 

say i t ' s  r a t i f i e d ,  i f  you say i t  wasn't voidable,  i t ' s  

r a t i f i e d ,  i t ' s  va l i d ,  there  i t  i s ,  s t i l l  you've got  t o  

deal w i t h  the issue,  does i t  release h i s  f i d u c i a r y  

o b l i g a t i o n  using the  word ' ob l i ga t i on  where a spec i f ic  

reference was made t o  another claim, namely, the  

attached commission. we've argued throughout t h i s  case, 

your Honor, t h a t  even i f  a l l  arguments about v a l i d i t y  

are  re jected,  t h a t  the  release should be l i m i t e d  t o  t h a t  

commission agreement. 

can we move on t o  the  next  one, Rich. Would 

you crop the upper h a l f .  

The court  has a l t e r n a t i v e l y  held,  i n  the 

c o u r t ' s  opin ion,  t h a t  the  p l a i n t i f f s  were g u i l t y  o f  
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laches. we are aware t h a t  t he  cour t  had a  laches 

decision af f i rmed on appeal r e l a t i v e l y  recent ly.  Iread 

t h a t  case again, your Honor. I t  d i d n ' t  i nvo lve  a  

f i duc ia r y  re la t ionsh ip .  Th is  case involves a 

f i d u c i a r y ' s  f a i l u r e  t o  d isc lose and it, therefore,  comes 

w i t h i n  the r u l e  o f  Prueter versus Bork, 105 111. Ap.3d, 

1003, which s p e c i f i c a l l y  holds t h a t  a d i f f e r e n t  laches 

r u l e  appl ies where a f i d u c i a r y  re la t ionsh ip  i s  involved.  
? 

And where there 's a f a i l u r e  t o  d isc lose fac ts ,  the 

f a i l u r e  t o  use d i l i gence  t o  ascer ta in  those f a c t s  i s  

excused. nnd the t ime begins t o  run f o r  laches when the 

fraud i s  discovered by the p l a i n t i f f .  

M r .  Putnam made no d isc losure as t o  s lue water 

o r  Fane Lozman u n t i l  June o f  2000 when the f i r s t  wave o f  

discovery was received by t he  p l a i n t i f f s  i n  t h i s  

lawsui t .  we l i t i g a t e d  motions t o  dismiss f o r  a year. 

His t ime and the corporat ion 's  t ime t o  f i l e  s u i t  began 

a t  tha t  t ime. The cour t  has ru led  i n  t h i s  cour t ' s  

opinion t h a t  the p l a i n t i f f s  f a i l e d  t o  use due d i l i gence  

t o  discover t he  f ac t s .  ~ e s p e c t f u l l y ,  your Honor, we 

f ee l  t ha t ' s  the opposite way t o  approach t h i s  as the 
? 

cases requi re .  

Putnam had a  duty t o  d isc lose t o  the 

p l a i n t i f f s .  The burden was on him under a l l  these 

cases. P l a i n t i f f  d i d n ' t  have t he  burden t o  go ascer ta in  
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22 what Putnam was doing, assuming he could ascer ta in  t ha t ,  

23 other than see t h a t  he was i n  business. we f ee l  t h a t  

24 t h i s  cour t 's  laches analysis which doesn't  take i n t o  

1 account the nondisclosure should have. 

2 There's a l o t  o f  cases c i t e d  i n  the defense 

3 papers, your Honor, which go up on the pleadings. This 

4 case wasn't resolved on the pleadings. The cour t  heard 

5 a l l  the evidence. The j u r y  heard the evidence. 

6 M r .  Putnam was found twice t o  have by the cour t  by 

7 the j u r y  and by the cour t  t o  have v i o l a ted  h i s  f i d u c i a r y  

8 r espons ib i l i t i e s .  Therefore, t h i s  i s  more than an 

9 a l lega t ion  l i k e  i n  the Golden case o r  the ~ e r d  case o r  

10 a l l  the other cases the defense i s  r e l y i ng  on. There's 

11 a f i nd ing  here by two f i nde rs  o f  f a c t  t h a t  he breached 

12 those f i duc ia r y  dut ies .  ~ o tan a l lega t ion  i n  the 

1 3  pleading. 

14 Last, a t  l e a s t  l a s t  f o r  o ra l  argument, not  

1 5  l a s t  f o r  the p o s t t r i a l  motion, l a s t  f o r  today. 

16 could you go t o  No. 6, Rich. could you crop 

17 the top par t .  

18 TO come f u l l  c i r c l e ,  your Honor, everyone i n  

19 t h i s  case, a t  l e a s t  as the corporate opportuni ty p a r t  o f  

20 i t , agree t ha t  the leading case i n  I l l i n o i s  was 

21 Kerrigan, yet  Graham fol lowed a f t e r  t h a t ,  but the case 

22 recognizing the corporate opportuni ty doct r ine i n  

23 I l l i n o i s  was Just ice schaefer 's opin ion i n  the Kerrigan 
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24 case. Just ice  schaefer i n  t h a t  opin ion himsel f  

discussed the ob l iga t ion  o f  the o f f i c e r  t o  make a f u l l  

d isc losure o f  the per t inent  f ac t s  t o  t he  corporat ion and 

f a i l i n g  t o  do t h a t  and t o  tender the oppor tun i ty  

resu l ted i n ,  the l a s t  three l i n e s ,  t he  d i r ec to r s  being 
3 

foreclosed from exp lo i t i ng  t h a t  oppor tun i ty .  

The f i r s t  t h i ng  t ha t  happened here, your 

Honor, before they go t o  the Currency Exchange, as t h i s  

cour t  ru led,  before the October 9 meeting a t  the counter 

a t  the Currency Exchange, Putnam had already usurped the 

broker/dealer business opportuni ty and d ive r ted  i t  t o  

h i s  own use. That had already occurred. He ne i the r  

disclosed the d e t a i l s  o f  t h a t  nor tendered t h a t  

opportuni ty f o r  sure t o  the p l a i n t i f f s .  And, therefore,  

according t o  Just ice Schaefer, he should be foreclosed 

from exp lo i t i ng  t ha t  opportuni ty.  The cour t  has ru led 

the opposite. That not on ly  i s n ' t  he foreclosed from 

exp lo i t i ng  the opportuni ty,  he gets t o  keep 100 percent 

o f  the bene f i t s  o f  the op io r t un i t y  f o r  two reasons; the 

release and laches. 

But the release was presented t o  M r .  Lozman 

a f t e r  the usurpation and wi thout  any tender ing o r  

d isc losure o f  fac ts .  Putnam d i d n ' t  say t o  him now, 

l i s t e n ,  I ' v e  t ransfer red t h i s  broker/dealer business 

from Blue water t o  Terra Nova, Terra Nova i s  a hundred 
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percent mine, you're out, you understand by s ign ing t h i s  

you're out ,  here 's the s t ruc tu re  o f  Terra Nova, and I ' m  

not  g i v ing  i t  back t o  s lue water, so understand t ha t .  

None o f  t h a t  happened. 

~ e s p e c t f u l l y ,  your Honor, t he  p l a i n t i f f s  

request you t o  grant  the r e l i e f  i n  the post -- p o s t t r i a l  

motion. ~ ' v el i m i t e d  my remarks t o  these po in ts  today 

because no way t o  go through a l l  the elements t h a t  are 

i n  w r i t i n g  already. The cour t  has them. The cour t  has 

ru led  on many o f  these issues already. hey have t o  be 

i n  a p o s t t r i a l  motion t o  preserve the record f o r  appeal, 

obviously. sut the thrusb o f  t h i s ,  wi thout  waiving the 

other po in ts ,  the t h rus t  o f  t h i s  i s  Jer ry  Putnam d i d  not  

do what he was supposed t o  do as a f i duc ia r y ,  and he 

shouldn' t  be l e t  o f f  the hook f o r  i t .  Thank you. 

THE COURT: okay. j u s t  take a two-minute recess 

and w e ' l l  s t a r t  w i t h  yours. 

(A short  break was taken.) 

(whereupon, the fo l low ing  

proceedings were held i n  open 

cour t  .) 

THE COURT: M r .  scha l le r  s t i l l  here? 

MR. NATHANSON: Yes, he i s .  

THE COURT: M r .  scha l ler ,  before I hear from 
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MS. Iwan, are  you going t o  be wanting t o  make o r a l  

argument i n  t h i s  case? 

MR. SCHALLER: ~ e p e n d i n g  on what MS. Iwan says, 

your Honor, I might go about f i v e  o r  t e n  minutes o r  I 

might not .  she may cover t h e  same po in ts ,  so Ihave t o  

hear her f i r s t .  

THE COURT: Thank YOU. YOU may proceed. 

MR. NATHANSON: N hank YOU, your Honor. ~ 0 r i1wan 

f o r  the  defendants. 

your Honor, p l a i n t i f f ' s  p o s t t r i a l  motion, 

which was 216 pages long,  had many arguments i n  i t .  

Many o f  those arguments were waived because they f a i l  t o  

i d e n t i f y  e r r o r  t o  t h e  cour t .  Many o f  them were i n v i t e d  

e r r o r  i n  which the p l a i n t i f f s  simply asked the cour t  t o  

do something which t h e  cour t  then d i d ,  and now t h e  

p l a i n t i f f s  complain about i t .  we d e t a i l  t h a t  i n  our 

response t o  t h e  p o s t t r i a l  motion, and Iw i l l  stand on 

the b r i e f  as t o  those i tems. Id o n ' t  waive them by no t  

r a i s i n g  them today, s i m p l ~incorpora te  them, and w e ' l l  

j u s t  address t h e  arguments t h a t  p l a i n t i f f ' s  counsel 

ra ised today. 

s u t  most o f  t h e  p o s t t r i a l  motion reads l a r g e l y  

l i k e  a c los ing  argument, and t h a t  i s  because i t  simply 

reargues conclusions t h a t  p l a i n t i f f s  want t o  draw from 
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t h e i r  selected view o f  the evidence. I t  does not  

disagree w i t h  the f ac t s  t ha t  t h i s  cour t  put i n  i t s  order 

o f  judgment. ~tsimply argues w i t h  the conclusions. I n  

t ha t  instance, the standard o f  review i n  a p o s t t r i a l  

motion i s  whether t he  judgment, i n  t h i s  case t he  cou r t ' s  

ve rd i c t  -- excuse me, the j u r y ' s  ve rd i c t  and the cou r t ' s  

f ind ings were against the manifest weight o f  t he  

evidence. y o u ' l l  no t i ce  you never heard the standard o f  

review from p l a i n t i f f ' s  counsel here today, and you 

won't f i n d  i t  anywhere i n  t h e i r  216-page p o s t t r i a l  

motion because they want t h i s  cour t  t o  s t a r t  de novo 

review. 
YOU heard another c los ing argument today. 

They want you t o  s t a r t  a l l  over t h i nk i ng  back a year 

ago, d i d  Ihear evidence on t h i s  o r  d i d n ' t  I; should I 

j u s t  r e l y  on those few excerpts t h a t  were j u s t  pu t  up on 

a screen before me and which some o f  the l i n e s  were read 

and some o f  them weren't read, and should Ire th ink  t h i s  

whole issue.  

counsel wants you t o  do de novo review and 

t h a t ' s  not  the standard. I t ' s  manifest weight o f  the 

evidence which means t h a t  t h i s  cour t  has t o  be convinced 

t h a t  there was no evidence support ing the j u r y  i n  the 

cour t ' s  f i nd ings  and t ha t  a l l  inferences, which are now 
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drawn i n  the defendant's favor i n  favor o f  the ve rd i c t ,  

t h a t  a l l  those inferences when drawn i n  our favor cannot 

support the ve rd ic t .  And you d i d  not  hear anything from 

counsel today t ha t  would change the ve rd i c t  and the 

judgment entered i n  t h i s  case. 

AS t o  the cour t ' s  f ac t - f i nd i ng ,  the standard 

o f  review i s  whether there was an abuse o f  d i sc re t ion .  

~ n d ,  again, you heard nothing and you saw nothing i n  

terms o f  the evidence put  back up on the screen whether 

t h i s  cour t  abused i t s  d isc re t ion .  YOU saw nothing i n  

terms o f  a  v i o l a t i o n  o f  a  fundamental r i g h t  t o  j u s t i c e  

by t h i s  cour t  i n  terms o f  the law t h a t  you appl ied, your 

Honor. Never once d i d  you see counsel say, 3udge, you 

appl ied t h i s  case and i t  was a  fundamental e r ro r  and a  

mistake t o  apply t h i s  p a r t i c u l a r  case. 

They have not  met the standard o f  review 

e i t h e r  as t o  any j u r y  f i nd i ng  o r  as t o  the cou r t ' s  

f i nd i ng  o r  app l i ca t ion  o f  the law. And t o  do a  de novo 

review would be an absolute e r ro r .  

For the record, I am a lso incorporat ing 

Archipelago's b r i e f  and any arguments t h a t  they might 

make on the p o s t t r i a l  motion. 

TO s p e c i f i c a l l y  address the arguments t ha t  

were ra ised today by counsel, s t a r t i n g  w i t h  p l a i n t i f f ' s  
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1 E x h i b i t  1, p l a i n t i f f  argues t h a t  t h e  j u r y ' s  answers t o  

the  specia l  i n t e r r o g a t o r i e s  were n o t  necessary t o  the  

judgment and somehow should n o t  have been b ind ing  on t h e  

cou r t  and somehow should have l e d  t o  a  d i f f e r e n t  

outcome, i f  I understand today 's  argument. 

The problem w i t h  t h i s  argument i n  p l a i n t i f f ' s  

E x h i b i t  1 i s  i t ' s  e n t i r e l y  academic because t h e  c o u r t  i n  

i t s  judgment was very  c l e a r  and s ta ted  t h a t  t h e  cou r t  

independently reached i t s  mwn f i n d i n g s  o f  f a c t  which i n  

each case happened t o  agree w i t h  t h e  j u r y ' s  f i n d i n g s  o f  

f a c t ,  bu t  t he  cour t  d i d  n o t  r e l y  on t h e  j u r y ' s  f i n d i n g s .  

So whether t h e  j u r y ' s  f i n d i n g s  were b ind ing on t h i s  

cour t  o r  no t ,  i t  was academic. The c o u r t  independently 

reached i t s  own f i nd ings .  Therefore, what the  j u r y  sa id  

o r  d i d  not  say simply i s  o f  no consequence t o  t h e  

outcome. 

Secondly, t h e  c o u r t  d i d  c o r r e c t l y  f o l l o w  

Boatmen's i n  t h i s  case because t h a t  i s  t h e  law i n  the  

s ta te  o f  I l l i n o i s .  I t  does n o t  mat ter  i f  the  federa l  

cour t  went on t o  change federa l  law as t o  some o the r  

p o i n t .  The law i n  I l l i n o i s  i s  Boatmen's. That i s  t h e  

cu r ren t  law. I 

Thi rd ,  t h i s  i s  n o t  a  c o l l a t e r a l  estoppel 

issue.  Th is  i s  n o t  one l a w s u i t  and then a subsequent 

1 l a w s u i t  w i t h  s i m i l a r  p a r t i e s .  Th is  was t h e  same case. 

2  And t h a t ' s  why Boatmen's and t h e  o ther  cases t h a t  
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Boatmen's r e l y i ng  on from "he I l l i n o i s  courts were the 

binding au tho r i t y  t h a t  t h i s  cour t  co r rec t l y  fol lowed, 

and counsel d i d  no t  demonstrate t h a t  t h i s  cour t  should 

have ignored I l l i n o i s  case law and somehow fol lowed 

federal case law. 

counsel argues t h a t  the -- using again the 9 th  

c i r c u i t  case law t h a t  somehow the cour t  should not  have 

l e t  the j u r y  resolve the a f f i rma t i ve  defense i f  the 

defense i s  equi table i n  nature. he problem w i t h  t h a t  

argument, and they a lso make t h i s  argument i n  the 

p o s t t r i a l  motion i n  the w r i t t e n  b r i e f ,  i s  t ha t  

p l a i n t i f f s  never once c i t e  a  case t h a t  the a f f i r m a t i v e  

defense o f  release or  r a t i f i c a t i o n  i s  equi table i n  

nature. They make t h i s  assert ion,  they make i t  today, 

they make i t  i n  t h i s  w r i t t e n  submission today, they made 

i t  i n  the p o s t t r i a l  motion, but they never gave you a 

case t h a t  says t h a t .  

nt t r i a l  the defendants provided case law t h a t  

these were lega l  defenses. ~twas an a f f i rma t i ve  

defense t o  the cont ract  claims. I t  d i d  have t o  be 

submitted t o  the j u r y  on the cont ract  claims as an 

a f f i rma t i ve  defense, and i t  d i d  have t o  go i n  as a 

1 special i n te r roga to ry .  

2 B U ~more important ly ,  the special 

3 i n te r roga to r ies ,  every s ing le  one o f  them were d ra f ted  
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by t h e  p l a i n t i f f s .  They were submitted by t h e  

p l a i n t i f f s .  They i n v i t e d  t h e  e r r o r .  They cannot now 

come before the cour t  and complain about the  e r r o r  they 

themselves i n v i t e d .  They c a n ' t  d r a f t  t h e  specia l  

i n t e r r o g a t o r i e s ,  ask f o r  speci a1 i n t e r r o g a t o r i e s  and 

then say i t  was e r r o r  t o  have specia l  i n t e r r o g a t o r i e s .  

That 's  what the  AUtOn, A-u-t-0-n, case says. You cannot 

create the e r r o r ,  i n v i t e  t h e  e r r o r  when t h e  cour t  does 

what you ask f o r ,  come back and complain t h a t  you need a  

new t r i a l  because you don ' t  l i k e  t h e  outcome. 

P l a i n t i f f ' s  E x h i b i t  No. 2, t h e i r  second 

argument was t h a t  no reported -- they 've  t i t l e d  i t ,  your 

Honor, no reported case enforces a  re lease i n  favor  o f  a 

f i d u c i a r y  who was found g u i l t y  a t  t r i a l  o f  breach o f  h i s  

f i d u c i a r y  duty.  That 's  an i n t e r e s t i n g  t i t l e  because you 

w i l l  never f i n d  t h a t  argument anywhere i n  the  record o f  

t h i s  case u n t i l  today. I t  i s  not  i n  t h e  p o s t t r i a l  

motion. I t ' s  not  heading i n  t h a t  216-page p o s t t r i a l  

motion. ~ t ' snot  i n  any o f  the  voluminous b r i e f s  f i l e d  

i n  a l l  t h e  years o f  t h i s  l i t i g a t i o n .  That argument was 

never made and i t  i s  the re fo re  waived. 

1 The t e x t  t h a t  fo l l ows  i s  c u t  and pasted from 

2  t h e  p o s t t r i a l  motion, but  a  t e x t  t h a t  fo l l ows  t h a t  

3 heading does no t  support t h e  t i t l e  o f  t h a t  heading under 

4 P l a i n t i f f ' s  E x h i b i t  2.  nnd t h i s  i s  a  very  important  

5 p o i n t .  Th is  i s  a  new argument i n  t h e  heading, bu t  the  
Page 45 



020706pm 

6 t e x t  t h a t  fo l lows doesn't support i t .  The t e x t  t h a t  

7 fo l lows says the standard o f  proof  when you're look ing 

8 a t  a  release i s  ~ e s k i n  versus Deutsch. 

9 This cour t  appl ied ~ e s k i n  versus Deutsch. 

10 This cour t  gave the j u r y  i n s t r u c t i o n  t h a t  p l a i n t i f f  

11 submitted t ha t  the Peskin versus ~ e u t s c h  standard 

12 appl ies i n  judging a  release. So once again, p l a i n t i f f s  

1 3  asked f o r  the ~ e s k i n  j u r y  i n s t r u c t i o n ,  the court  gave 

14 the Peskin j u r y  i ns t r uc t i on ,  the c o u r t ' s  judgment order 

1 5  appl ied the peskin case law. Nowhere have p l a i n t i f f s  

16 pointed out t ha t  t h i s  cour t  misappl ied t he  Peskin case. 

17 I n  f ac t ,  the cour t  d i d  again exac t l y  what p l a i n t i f f s  

18 asked the court  t o  do, and i t  was the cor rect  law t o  be 

19 appl ied a t  the time. I ' m  sure you don ' t  remember t h i s  a 

20 year ago and l a t e  i n t o  the evening, but  Isaid I have t o  

21 re l uc tan t l y  admit, mdge, Peskin's law, I ' m  stuck w i t h  

22 i t , t h a t ' s  what we're gonna go t o  t he  j u r y  wi th.  

2  3  The cour t  and the j u r y  l i s t e n e d  t o  a l l  the 

24 evidence i n  the t r i a l .  And t he  cour t  and t he  j u r y  both 

1 concluded there was a  f u l l  and f rank disclosure o f  a l l  

2 mater ia l  and relevant in format ion t o  both Fane Lozman 

3 and t o  Blue water Partners. Today you heard some 

4  se lec t i ve  evidence. You d i d n ' t  hear the whole t r i a l  

5 again. YOU heard se lec t ive  evidence from p l a i n t i f f s  

6 counsel on t h i s  p a r t i c u l a r  issue. 
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t heTHE COURT: MS. Iwan,O2O7O6Yanguage t h a t ' s  been 

quoted, M r .  Nathanson's summary here from the peskin 

case. 

MS. IWAN: Yes. 

THE COURT: where i t  s t a r t s  w i t h  i n  apprais ing the 

v a l i d i t y  o f  a  release, t h a t  language was pa r t  o f  the 

i ns t r uc t i on  t h a t  the j u r y  had? IS t h a t  what you j u s t  

t o l d  me or  not? 

MS. IWAN: The p a r t  about the f u l l  -- the bottom 

pa r t  o f  the quote t h a t ' s  i n  bold. 

THE COURT: I n  add i t i on ,  the defendant must show by 

competent proof  t h a t  a  f u l l  and f rank disclosure o f  a l l  

re levant informat ion was made a t  the time. 

MS. IWAN: Yes. he f u l l  --

THE COURT: The j u r y  had tha t?  

MS. IWAN: The j u r y  had the f u l l  and f rank 

disclosure language. 

THE COURT: ~ v e r y t h i n g  t h a t ' s  i n  bo ld  o r  

1 thereabouts, do you remember? 

2 MS. IWAN: Yes. Iac tua l l y  brought the j u r y  
I 

3 i n s t r u c t i o n  w i th .  They ac tua l l y  had even more than 

4 t h a t .  They had i t  re in forced a couple o f  t imes. The 

5 p l a i n t i f f ' s  i n s t r u c t i o n  No. 27 read a release between 

6 f i duc ia r i es  i s  t o  be evaluated i n  the context o f  the 

7 f i duc ia r y  re la t ionsh ip .  I n  apprais ing the v a l i d i t y  o f  a 

8 release i n  the context o f  a  f i d u c i a r y  re la t ionsh ip ,  the 
Page 47 



020706pm 

defendant has the  burden o f  showing by c l ea r  and 

convincing evidence t h a t  the t ransact ion embodied i n  the  

release was j u s t  and equi table.  I n  add i t i on ,  the  

defendant must show by competent proof  t h a t  a  f u l l  and 

f rank  d isc losure o f  a l l  re levant  in format ion was made t o  

the o ther  pa r ty .  That was p l a i n t i f f ' s  i n s t r u c t i o n  27. 

then one o f  the  i n t e r roga to r i es  f o r  THE COURT: ~ n d  

the  j u r y  t o  answer was whether o r  not  a  f u l l  and f rank  

d isc losure was made o r  something l i k e  tha t?  I don ' t  

have i t  i n  f r o n t  o f  me now. 

MS. IWAN: Yes. The specia l  In te r roga to ry  s i x ,  was 

the release signed on October 9, 1995 j u s t  and equ i tab le  

t o  Lozman and Blue water Partners, Inc .?  That was 

answered yes. And seven, was the  release signed on 

october 9, 1995 obtained by Putnam wi thout  d isc losure o f  

a l l  mater ia l  fac ts?  And t h a t  was answered no. 

And then j u s t  f o r  completeness, p l a i n t i f f ' s  

i n s t r u c t i o n  No. 27 (A) f u r t h e r  drove home the  p o i n t  

because i t  sa id  f ac to r s  s i g n i f i c a n t  i n  determining 

whether a  p a r t i c u l a r  t ransact ion between p a r t i e s  

standing i n  a  f i d u c i a r y  r e l a t i o n  i s  f a i r  inc lude showing 

t h a t  the f i d u c i a r y  has made a  f rank d isc losure o f  a l l  

re levant  in format ion which he had t h a t  the  considerat ion 

was adequate and t h a t  the o ther  pa r ty  had competent and 

independent advice before completing the t ransact ion.  
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so the j u r y  was given many, many t oo l s  and 

guidance t o  decide what f u l l ,  f a i r ,  equi table,  f rank 

meant i n  order t o  make t h e i r  determination. And the 

cour t  i n  i t s  judgment order a lso  independent1 y reached a 

conclusion on t h i s  issue. 

Your Honor, there was a l l  so r t s  o f  other 

testimony a t  t r i a l  other than the few se lec t i ve  par ts  

t h a t  you heard here as t o  what the f u l l  and f rank  

d isc losure was, what Fane Lozman knew. what Fane Lozman 

knew i n d i v i d u a l l y  and on behal f  o f  Blue waters d i d n ' t  

j u s t  occur on October 11, 1995 when the release was 

signed. 1t s ta r ted  long before t h a t  back i n  November o f  

1994 when he knew Putnam s ta r ted  a broker/dealer wi thout  

him. 

He knew Terra N O W  s ta r t ed  operating as a 

broker/dealer wi thout  him. He knew t h a t  because Fane 

Lozman s ta r ted  working a t  the broker/dealer t h a t  he 

d i d n ' t  have an ownership i n t e r e s t  i n .  He a l so  knew who 

t he  on ly  two customers were t h a t  had purchased 

Scanshi f t ,  t ha t  were doing business w i t h  the 

broker/dealer. He knew what trades they were p lac ing.  

He knew what type o f  trades they were p lac ing.  He knew 

roughly how much money t h e  had brought i n .  He knew 

t h a t  he received checks from Terra Nova f o r  the money 

generated by t h e i r  commissions. Fane Lozman knew t h a t  

he had terminated scanshi f t ' s  sales as o f  ~ u l y11o f  
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1995. He knew t h a t  Blue waters Partners had no money 

and t h a t ' s  what t h e  checkbook showed when he g o t  t h e  

checkbook. There was no money i n  t h e  company. Tha t ' s  

what the  evidence showed a t  t he  t r i a l .  There are a  l o t  

t h ings  t h a t  he knew t h a t  were n o t  ma te r ia l .  And t h i s  i s  

what the  cour t  and t h e  j u r y  heard du r ing  the  t r i a l .  so 

i t  wasn't  j u s t  t h e  s e l e c t i v e  p iece o f  in format ion .  

The arguments, t h e  lengthy  argument you heard 

today t h a t  Fane Lozman o r  Blue Water d i d n ' t  know how 

much Putnam c a p i t a l i z e d  Ter ra  Nova a t ,  t h a t ' s  a 

brand-new argument. That 's  waived. That was never i n  

the  t r i a l .  That 's  no t  even i n  the  p o s t t r i a l  motion. 

YOU w i l l  no t  f i n d  t h a t  i n  t h e  p o s t t r i a l  motion nor  

anywhere i n  t h e  t r i a l  t r a a s c r i p t  o r  even the  c l o s i n g  

arguments. 

I n  f a c t ,  I r e c a l l  t h i s  cou r t  a  year ago almost 

t o  t h e  day asking M r .  Nathanson a t  t he  equ i tab le  c l o s i n g  

arguments what ma te r ia l  f a c t  d i d  Fane Lozman n o t  know 

t h a t  had he known would have made a  ma te r ia l  d i f f e rence .  

You asked t h i s  t h r e e  d i f f e r e n t  t imes and M r .  Nathanson 

never answered your quest ion,  even i n v i t i n g  him t o  

answer t h a t  quest ion a year ago, the re  was no answer. 

I n  t h e  p o s t t r i a l  mot ion t h e r e  was no answer. You're 

hear ing i t  today f o r  t he  f i r s t  t ime. ~ti s  a  waived 

argument. 
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~ l lo f  these arguments he makes today about 

Terra Nova i s  not the re levant i nqu i r y .  I t ' s  what d i d  

Blue water know a t  the time the release was signed, and 

i t  knew a l leged ly  t h a t  Terra Nova was a usurped 

opportuni ty.  Al legedly I say because I ' m  gonna address 

t h a t  a l i t t l e  b i t  l a t e r .  ~t knew t h a t  because i t  knew 

i n  November o f  1994 Terra Nova opened business as a 

broker/dealer. That was p l a i n t i f f ' s  theme throughout 

t h i s  e n t i r e  case t h a t  when Terra Nova opened as a 

broker/dealer, s lue water wasn't one, t h a t ' s  when the 

usurpation occurred. That wasn't a mystery a year l a t e r  

i n  October o f  1995. 

1 Today counsel argues t h a t  there 's  no 

2 explanation i n  the checkbook as t o  why Sam Long o r  

3 Analy t ic  services received ce r t a i n  monies. Once again, 

4 I remind the cour t  t h a t  t h a t ' s  j u s t  a se lec t i ve  

5 r e c i t a t i o n  o f  evidence from the t r i a l .  The j u r y  and the 

6 cour t  heard a l l  the evidence. Sam Long t e s t i f i e d  on 

7 video and explained how he made h i s  revenues. He was 

8 s e l l i n g  scanshi f t  l icenses. He was e n t i t l e d  t o  a 

9 commission f o r  doing t ha t  work. That was f u l l y  

10 explained dur ing the t r i a l .  

11 The other i tem t h a t  counsel mentioned today 

12 was t ha t  s lue water supposedly d i d n ' t  know the s o f t  

13 d o l l a r  arrangement under the A p r i l  agreement. And once 

14 again, Blue Water absolutely knew t h a t .  Fane Lozman 
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knew tha t .  He signed the cont ract .  He knew tha t  

cont ract  very we l l .  we went through i t  i n  painstaking 

d e t a i l  a t  the t r i a l ,  and the j u r y  was ab le  t o  observe 

h i s  demeanor and h i s  understanding, and the cour t  was 

able t o  observe h i s  demeanor and h i s  understanding. He 

knew exact ly  what customer f e l l  under what paragraph o f  

t h a t  A p r i l  agreement. He knew exac t l y  what customers 

had been or ig inated by him o r  by Je r ry  Putnam and what 

the j u r y  revenues had come i n  from those customers. ~ n d  

was e n t i t l e d  t o  decide, as was the cour t ,  was i t  

c red ib le  t ha t  Fane Lozman knew these d e t a i l s  o r  not ,  was 

i t  mater ia l  o r  not. 

Those issues were resolved based on the 

evidence, and now a l l  the inferences are i n  favor o f  

what the court  and the j u r y  decided. And the se lect ive  

b i t s  t h a t  t h i s  cour t  heard today are not  enough t o  

overcome not  on ly  the manifest weight o f  the evidence 

but  a lso  the presumption o f  a l l  in ferences i n  favor o f  

the ve rd i c t  and the judgment. 

That takes us then t o  p l a i n t i f f ' s  ~ x h i b i t3 or  

t h e i r  t h i r d  argument today about r a t i f i c a t i o n .  Again, 

the premise behind r a t i f i c a t i o n  argument i s  what -- was 

there a f u l l  and f rank disclosure,  and the j u r y  answered 

two questions on tha t .  The cour t  independently reached 

a f i nd ing  on t ha t .  And t h a t  i s  e n t i t l e d  t o  a l l  o f  the 
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presumptions here. u n t i l  the p l a i n t i f f s  can overcome by 

the manifest weight o f  the evidence o r  by meeting the 

abusive d isc re t ion  standard, i t  cannot prevai 1 under 

p o s t t r i a l  motion. 

he flaw i n  the argument t h a t  they made before 

the court  today i s  they put  up testimony saying, w e l l ,  

but Fane Lozman d i d  not know about the SOES room o r  the 

ECN opportuni t ies.  However, t h i s  cour t  found those were 

not  usurped oppor tun i t ies .  Doesn't matter i f  Fane 

1 Lozman knew tha t  Jerry Putnam was gonna go on i n  h i s  

2 career t o  do the SOES room o r  the ECN because they 

3 weren't usurped oppor tun i t ies ,  they weren't  mater ia l  

4 f ac t s  t h a t  they needed t o  know. That 's pu t t i ng  the c a r t  

5 before the horse. I f  you say, w e l l ,  l e t ' s  go on and 

6 look a t  other th ings t h a t  l a t e r  happened, t h i s  cour t  

7 already found and he ld  as a matter o f  law they weren't  

8 usurped oppor tun i t ies  nor were they s ta r ted  back i n  

9 October o f  1995, according t o  t he  j u r y  and the cou r t ' s  

10 f ind ings.  That c e r t a i n l y  can ' t  be the basis t o  over turn  

11 the ve rd i c t  and the judgment i n  t h i s  p a r t i c u l a r  case. 

12 Also counsel r e l i e s  on M O W 0  versus lanus and 

1 3  suggests t h a t  t h i s  cour t  needed t o  do some k ind  o f  

14 McFail analysis f o r  the r a t i f i c a t i o n  f i nd ing .  The 

15 problem w i th  t ha t  i s  MOnCO i s  not  a cor rect  statement o f  

16 t he  law. The cour t  co r rec t l y  app l ied the r a t i f i c a t i o n  

17 law i n  t h i s  case. The reason Monco i s  no t  co r rec t l y  
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18 appl ied by counsel i s  because t h a t  was an a t torney and 

19 c l i e n t  t ransact ion.  An at torney was doing a  business 

20 deal w i t h  h i s  c l i e n t .  And the cour t  there sa id  when you 

21 have an at torney deal ing w i t h  your own c l i e n t ,  as a  

22 matter o f  pub l i c  po l i c y ,  we're going t o  add a l aye r  o f  

23 pro tect ion o f  c l i e n t s ,  where as a  matter o f  a t torney 

24 e th ics  we're going t o  add t h i s  add i t i ona l  l ayer  f o r  

1 r a t i f i c a t i o n  where we're going t o  add those McFail 

2 fac tors .  

3  The M O W 0  case has not  been appl ied t o  general 

4 businessmen. ~twas only appl ied i n  the context o f  an 

5 at to rney-c l ien t  business t ransact ion,  and t h a t  was done 

6 as a  matter o f  pub l i c  po l i c y .  And the cour t  i n  our 

7 case, Judge, you i n  pa r t i cu l a r ,  co r rec t l y  appl ied the 

8 law o f  r a t i f i c a t i o n  here, and i t  would be wrong t o  now 

9 extend M O M 0  beyond the l i m i t e d  f ac t s  o f  t ha t  p a r t i c u l a r  

10 exception case. 

11 That takes us t o  p l a i n t i f f ' s  Exh ib i t  4 .  The i r  

12 f ou r t h  argument today i s  they argued t h a t  the release 

13 should be l i m i t e d  t o  the ~ p r i l  17, 1995 agreement. The 

14 j u r y  re jec ted t h i s  argument, and the cour t  re jec ted t h i s  

15 argument. once again, p l a i n t i f f s  had on ly  one theory 

16 before the cour t  and the j u r y .  The j u r y  was 

17 s p e c i f i c a l l y  t o l d  by p l a i n t i f f ' s  counsel i n  c los ing  

18 arguments and i n  t h e i r  tendered j u r y  i n s t r u c t i o n  No. 60 

Page 54 



19 
020706pm 

t h a t  i f  the j u r y  foundf t h a t  the release covered a l l  the 

20 claims and the j u r y  was supposed t o  answer special 

21 in te r roga to r ies  Nos. 5 through 10. This i s  what the 

22 p l a i n t i f f s  asked the court  t o  i n s t r u c t  the j u r y .  They 

23 had one theory and on ly  one theory,  t h a t  the release was 

24 l i m i t e d  i n  scope, j u r y  fo l l ow i n s t r u c t i o n  NO. 60. 1f 

1 you t h i n k  t h a t  t h i s  release i s  general and covers 

2 everything i n  the universe, then go t o  special 

3 in te r roga to r ies  5 through 10. p l a i n t i f f s  got  what they 

4 asked f o r .  The cour t  gave i n s t r u c t i o n  No. 60 and 

5 special i n te r roga to r ies  5 through 10, t h a t ' s  what the 

6 j u r y  d id .  They answered a l l  o f  t h a t ,  and they found 

7 t h a t  the release was general i n  scope. The j u r y  

8 resolved t h a t  ambiguity as d i d  the court .  

9 The p l a i n t i f f s  cannot now complain t h a t  i t ' s  

10 e r ro r  t o  do exact ly what they asked the j u r y  t o  do. 

11 That's the AUtOn case. The scope o f  the release was 

12 ambiguous. ~thad t o  be resolved by the j u r y .  Having 

13 been resolved by the ju ry ,  p l a i n t i f f s  can ' t  c la im i t  was 

14 against the manifest weight o f  the evidence when the 

1 5  j u r y  does exact ly  what they asked them t o  do i n  t h i s  

16 p a r t i c u l a r  case. 

17 ArgUment No. 5 ,  p l a i n t i f f s  argue t h a t  Putnam's 

18 f a i l u r e  t o  d isclose a l l  re levant in format ion precludes a  

19 f i n d i n g  o f  laches. su t  once again the assumption behind 

20 t he  p l a i n t i f f ' s  argument i s  t h a t  laches can ' t  begin 
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21 u n t i l  the p l a i n t i f f  knows a l l  re levant  informat ion.  And 

22 as we've already demonstrated on the manifest weight o f  

23 the evidence standard, the j u r y  and the court  found the . 
24 p l a i n t i f f s  d i d  know a l l  re levant  evidence back i n  1995. 

d they v the reasonabl less s t  anda ~ r di n  terms 

2 o f  fo l l ow ing  up on t h a t  in format ion.  

3 The Ter r in  versus Pal lenar i  case was fo l lowed 

4 by t h i s  court .  I t ' s  the cur rent  and relevant standard. 

5 ~ t ' salmost r i g h t  on po in t  f a c t u a l l y  and l e g a l l y  w i t h  

6 what happened here. There a businessman j u s t  sat  by f o r  

7 1 5  months and waited t o  see i f  something would come o f  

8 h i s  business par tner 's  other venture. And he waited t o  

9 see. ~f they made money, he was gonna f i l e  s u i t  against 

them t o  t r y  and get  a piece o f  i t .  ~f they d i d n ' t ,  he 
f 

d i d n ' t  r e a l l y  much care what they were doing. Pre t t y  

much exact ly  what Fane Lozman d i d  except here Fane 

waited four  years. Th is  cour t  found t ha t  t h a t  was an 

unreasonable time. The j u r y  found under r a t i f i c a t i o n  

t h a t  he waited an unreasonable t ime. There i s  nothing 

t o  suggest t h a t  those f ind ings  were against the manifer 

weight o f  the evidence. And again, you have not  heard 

t h a t  those f ind ings  were not  supported by any evidence 

whatsoever i n  the record. And, again, t h a t ' s  the 

20 standard o f  review. we don' t  r e t r y  the case. we don' t  

2 1  do de novo. we go by the manifest weight standard. 
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F ina l l y ,  p l a i n t i f f ' s  argument No. 6 which i s  

23 the cour t ' s  decis ion t o  a l low the defendants t o  r e t a i n  

24 t h e i r  benef i ts  from two frauds i s  a v i o l a t i o n  o f  pub l i c  

po l i c y  i n  I l l i n o i s .  I ' m  not  q u i t e  sure what p l a i n t i f f ' s  

reference i s  here t o  two frauds. The p l a i n t i f f ' s  

argument NO. 6, t h i s  i s  a new argument. This argument, 

the t i t l e  a t  l eas t ,  i s  not  i n  the p o s t t r i a l  motion. 

This i s  not  i n  anything i n  the b r i e f s  before t h i s  cour t  

and i s  waived because i t ' s  a new argument today. 

Damages, t o  the extent  t h i s  goes t o  damages, were not  

addressed by the cour t ,  and, therefore,  i f  t h i s  i s  a 

damages argument, i t ' s  nothing more than harmless e r ro r  

a t  best under chubb and the T u t t l e  case which we c i t e  i n  

our response t o  the p o s t t r i a l  motion. Because the cour t  

d i d n ' t  get t o  damages, any damages argument w i l l  be 

harmless e r ro r  i n  any' event. 

The important th ing ,  though, about the 

Kerrigan case, since the p l a i n t i f f  ended on t ha t ,  I want 

t o  add one t h i ng  t o  the record about i t .  The t h i ng  t h a t  

was lack ing i n  t h i s  case i s  the j u r y ' s  understanding 

t h a t  i f  a business par tner  has knowledge o f  an 

opportuni ty and gives consent f o r  a partner t o  go pursue 

t h a t  opportuni ty,  i t  cannot be usurpation, ~ n dt h i s  

cour t  entered a judgment based on re1 ease, r a t i f i c a t i o n  

and laches. And I be l ieve  the manifest weight o f  the 

evidence as wel l  as t he  cor rect  standard o f  laws were 
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24 a l l  appl ied t h a t  uphold the judgment on a l l  o f  those 

grounds. 

su t  the cour t  d i d  f i n d  there was a usurpation 

because o f  the broker/dealer opportuni ty.  But on a l l  o f  

the evidence i n  t h i s  case, be l iev ing  everything Fane 

Lozman said, Fane Lozman from the s t a r t  o f  t h i s  case 

r i g h t  through the t r i a l  o f  t h i s  case cons is ten t l y  sa id  

he knew Terra Nova was a broker/dealer, he consented 

t h a t  s lue water wouldn't  be the broker/dealer because he 

wanted the Townsends involved. And t o  have the 

Townsends invo lved i n  s lue water, t o  get  them invo lved 

i n  scanshi f t ,  he knew slue water cou ldn ' t  be the 

broker/dealer and Terra Nova would have t o  be the 

broker/dealer, and he consented t o  t ha t .  And he would 

get h i s  money out o f  the w r i t t e n  cont ract ,  the A p r i l  

agreement. The j u r y  wasn't t o l d  t h a t  knowledge and 

consent i s  a key element i n  usurpation. 

That 's  what the Kerrigan case says. I t  says 

a t  page 28 i t  may be conceded t ha t  i f  a corporat ion has 

been informed by a d i r ec to r  o f  a business opportuni ty 

which i t  decl ines, the d i r ec to r  may then be f r e e  t o  

pursue the opportuni ty h imsel f .  Th is  cour t  has the 

opportuni ty t o  c lea r  up, i n  add i t i on  t o  the grounds o f  

the judgment, t o  c lear  up the f i nd ing  w i t h  respect t o  

usurpation o f  the broker/dealer because the evidence i n  
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1 t h i s  case i s  Fane Lozman sa id  he consented, o r i g i n a l l y  

2 Blue water was gonna be a broker/dealer. here's no 

3 doubt about tha t .  ~ u the consented t h a t  the business 

4 p lan changed and he consented i t  would not  be a 

5 broker/dealer anymore. Terra Nova would be a 

6 broker/dealer and t ha t  was okay w i t h  him on behal f  o f  

7 Blue water. ~tcan ' t  be usurpat ion i f  he agrees and i f  

8 he knows about i t .  And i f  t h a t ' s  the case, then you 

9 can ' t  have usurpation. YOU cannot a t  t h a t  po in t  have a 

10 judgment against Jerry Putnam and Terra N O W  f o r  

11 usurpation. 

12 Terra NOVS was a lso never an o f f i c e r  o r  

1 3  d i r ec to r  o f  Blue water. And I understand t ha t  the re 's  a 

14 l o t  o f  law about what makes someone a f i duc ia ry ,  but  t o  

1 5  be a f i duc ia r y  f o r  purposes o f  usurpation, you must be 

16 an o f f i c e r  or  d i r ec to r  o f  t h a t  company. For a 

17 usurpation claim, you have t o  be a f i d u c i a r y  o f  t h a t  

18 company. ~ i k eputnam was an o f f i c e r  and d i r ec to r  o f  

19 Blue Water. Terra Nova, as a matter o f  law, cannot be 

20 g u i l t y  o f  usurpation. I understand the cour t 's  opin ion 

21 t h a t ,  l i k e  GDP, i t  might be v i ca r i ous l y  on the hook, but 

22 i t  cannot be g u i l t y  i n  the f i r s t  instance i n  count fou r  

23 o f  usurpation. 

24 ina ally, usurpation has three elements t o  i t  
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f o r  a prima fasc ia .  And t h i s  cour t  can d i r e c t  a v e r d i c t  

i n  favor o f  the defendants on usurpation because the 

p l a i n t i f f s  never proved damages. They never even argued 

damages f o r  the soEs room. The j u r y  found no damages as 

t o  Archipelago. The cour t  found no usurpation as t o  

SoEs and nrchipelago, and there were no damages caused 

by the usurpation. Evidence went i n  t h a t  there was no 

gain t o  Terra N O W  whatsoever t h a t  Blue Water got every 

penny i t  would have got ten under t h a t  contract ,  t h a t  

A p r i l  17 contract .  I t  got every penny i t  would have 

got ten i f  i t  were a broker/dealer t h a t  i t  got under the 

contract .  

~f there are no damages, i f  there 's  no ga in  t o  

Terra Nova, you don ' t  have usurpation. That 's t he  t h i r d  

prima fasc ia  element o f  usurpation. This cour t ,  wh i le  

i t  can enter and keep t h a t  judgment upheld on the 

grounds t h a t  i t  d id ,  i t can a l so  a f f i r m  the judgment and 

correct  the record w i t h  respect t o  no usurpation by 

Putnam because Fane Lozman consented. He consented by 

A p r i l  o f  1995 t h a t  Blue water would not be a 

broker/dealer because he wanted the Townsends involved 

and t ha t  was consented and acknowledged and contracted 

f o r  and i t  was okay w i t h  him. 

The cour t  had a lso  found t h a t  there were three 
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abuses o f  assets o f  s lue  water .  nnd, again, Ib e l i e v e  

on the  record, t h e r e ' s  abso lu te l y  no evidence o f  t h i s .  

I don ' t  be l i eve  t h a t  I ' m  d isagreeing w i t h  conclusions, 

your Honor. su t  w i t h  a l l  due respect ,  t he re ' s  s imply no 

evidence, Fane Lozman conceded a t  t h e  t r i a l ,  t h e r e  was 

no lease by s lue water. ~th e l d  no o f f i c e  space. I t  

pa id  no r e n t .  ~thad no p roper t y  r i g h t s  anywhere. 

There could not  have been an abuse o f  Blue wa te r ' s  lease 

o r  p roper ty  r i g h t s  because t h e  test imony from every 

witness i s  i t  had no property.  

The test imony a l s o  as t o  a second asset about 

Je r ry  Putman's t ime,  Fane Lozman s a i d  we owe no t ime t o  

s lue  water. we had no agreement t h a t  we had t o  p u t  i n  

an amount o f  t ime. There was no commitment o f  t ime.  

Time o f  Je r ry  Putnam could n o t  have been an asset o f  

b lue  water.  

And the  t h i r d  was s lue  water 's  r e l a t i o n s h i p  

w i t h  Townsends, the  c o u r t ' s  judgment sa id  was used t o  

e s t a b l i s h  Ter ra  Nova Trading. Te r ra  Nova Trading was 

es tab l ished s o l e l y  by J e r r y  Putnam. ~twas on ly  h i s  

customers. 1t was on ly  h i s  money. The Townsends d i d  

n o t  ge t  invo lved w i t h  Te r ra  Nova t r a d i n g  u n t i l  1999. 

That was n o t  u n t i l  f i v e  years l a t e r .  

There's no d i spu te  about the  evidence t h a t  

Page 6 1  



Terra Nova d i d  not begin i n  1994 w i t h  any help 

whatsoever from the Townsends. They had nothing t o  do 

w i t h  the formation o f  Terra Nova i n  1994. ~ n dI do 

bel ieve on rhose three issues under the manifest weight 

standard, y o u ' l l  f i n d  the re 's  no evidence i n  t he  record 

o f  those three assets having been usurped i n  any respect 

f o r  s lue water. 

so f o r  those reasons, your Honor, Ibel ieve 

t ha t  the p l a i n t i f f ' s  p o s t t r i a l  motion and other requests 

f o r  r e l i e f  should be denied. The judgment should be 

af f i rmed, and the cour t  has an opportuni ty on usurpation 

t o  c l a r i f y  the record on those add i t i ona l  grounds. 

Thank you. 

THE COURT: M r .  scha l le r ,  YOU want t o  add 

something? 

MR. SCHALLER: Your Honor, Wi l l iam scha l le r  again 

f o r  Archi pelago defendants. 

Let me j u s t  say t h a t  f i r s t  o f  a l l  t h a t  t he  

Archipelago defendants adopt as t h e i r  own the o r a l  

arguments made by MS. Iwan today. MS. Iwan has covered 

essen t i a l l y  a l l  the mater ia l  t h a t  I had planned t o  

cover, so I won't go on and on about i t .  

It h i n k  the main po in t  I wanted t o  make d i d  i n  

f a c t  r e l a te  t o  her l a s t  po in t  about the cour t ' s  
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broker/dealer f i nd ing .  Ms. Iwan i s  co r rec t .  The unique 

aspect of t h i s  case i s  t ha t  i t  i s  j u s t  l i k e  erri in vs. 

Pa l lenar i  and un l i ke  most o f  the other cases i n  t h a t  

most corporate opportuni ty cases invo lve  a  s i t u a t i o n  

which the p l a i n t i f f  claims t h a t  i t  was unaware o f  the 

opportuni ty and unaware t h a t  i t s  f i d u c i a r y  was secre t l y  

pursuing i t, and only a f t e r  the f a c t  does i t  come about, 

get t h i s  knowledge and b r ing  the lawsu i t .  

This case i s  very much l i k e  T e r r i n  where the 

p l a i n t i f f s  here were f u l l y  aware o f  the sa l i ne  f ac t s  a t  

a l l  re levant  times. And I t h i n k  the j u r y  understood 

t h a t  when i t  found t h a t  -- when t he  j u r y  disposed o f  the 

claims on corporate opportuni ty when i t  found t h a t  

M r .  Lozman d i d  not  have an o r a l  agreement t o  share i n  

Terra Nova. That f i nd i ng  goes t o  the reasonable 

expectat ion o f  the par t ies .  hat i s  the actual  t e s t  

imposed on cases such as Drernco and under the second 

c i r c u i t  U.S. cour t  o f  nppeals decis ion i n  Berg versus 

Horn, D t T m C O  versus south chapel ill i s  an ~ l l i n o i s  

Appel late courts case from 1995, and f o r  t h a t  matter, 

Graham versus Mimms, the I l l i n o i s  Appellate cour t  

decis ion 1982 as a s im i la r  reasonable expectat ions t e s t .  

I n  the middle o f  those decisions, o f  course, 

was I l l i n o i s  supreme cou r t ' s  decis ion i n  Kinzer versus 

1 c i t y  o f  Chicago, a 1989 decis ion which teaches the 

2 f i d u c i a r y  dut ies i n  t h i s  s t a te  are not  t o r t s  but ra ther  
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3 are a product, an amalgam o f  cont ract  agency and equi ty  

4 law. And the c ruc ia l  element there i s  contract  law. 

5 The j u r y  having found there was no agreement 

6 t o  share, there could not  have been a reasonable 

7 expectation, then, t h a t  M r .  Putnam was ac t ing  on behal f  

8 o f  M r .  Lozman i n  forming a broker/dealer. That i s  what 

9 has changed from when t h i s  case was f i r s t  a l leged u n t i l  

10 when t h i s  case was t r i e d .  Perhaps a j u r y  was necessary 

11 t o  decide i f  there was some o r a l  understanding here, and 

12 t h a t  they d i d  come, t h a t  j u r y  d i d  make t ha t  decision. 

13 They rejected t ha t  or.al claim. 

14 We would therefore,  Judge, rev ise t h a t  one 

1 5  pa r t  o f  your opinion t o  f i n d  t h a t  on these f a c t s  and i n  

16 l i g h t  o f  t h a t  j u r y  ve rd ic t ,  the re  was no reasonable 

17 expectat ion o f  these par t ies  t h a t  Lozman was t o  share i n  

18 Terra Nova, the broker/dealer. And, therefore ,  by 

19 d e f i n i t i o n ,  MS. Iwan i s  cor rect  t h a t  the t ime o f  

20 M r .  Putnam i s  i r r e l evan t .  O f  course, there was 

2 1  i m p l i c i t l y  no exclusive agreement t h a t  h i s  t ime he spent 

22 w i t h  Blue waters i f  i n  f a c t  he was t o  spend t ime w i t h  a 

23 broker/dealer, Terra Nova as w e l l .  

24 nnd Ms. wan co r rec t l y  notes a l l  the f ac t s  

1 r e l a t i n g  t o  the ownership o f  the property, a l l  o f  which 

2 favor Terra Nova, none o f  which favors Blue water 

3 Partners and M r .  Lozman. 
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I would c lose,  then, where Ibegan. Th is  i s  a 

unique case i n  the  sense t h a t  i t ' s  a -- you cou ld  c a l l  

i t  a two company case as i n  T e r r i n  versus P a l l e n a r i  as 

Ms. Iwan noted o r  as i n  Berg versus Horn from t h e  second 

c i r c u i t  o r  as i n  Dremco versus South chapel where t h e  

developers have s ide  by s ide  parce ls  b u t  no agreement t o  

share parcel  NO. 2 .  There, o f  course, the  agreement was 

i n  w r i t i n g .  ~twas a formal con t rac t .  su t  t h a t ' s  n o t  

Ms. Iwan's p o i n t .  Her p o i n t  i s  t h a t  i f  you have an 

imp l ied  understanding, imp1 i e d  consent, then a1 1 o f  

these t e s t s  are met and t h e  broker /dealer  f i n d i n g  should 

have gone f o r  M r .  Putnam. 

SO w i t h  t h a t  one except ion,  we would urge t h e  

cou r t  t o  cont inue and uphold a l l  o f  i t s  p r i o r  f i n d i n g s .  

we would urge the  c o u r t  t o  rev i se  t h a t  one f i n d i n g  w i t h  

respect t o  t h e  broker/dealer.  Thank you, s i r .  

THE COURT: what t ime do you have t o  leave,  

MS. Iwan? 

MS. IWAN: I ' m  sor ry?  4:15, your Honor. 

THE COURT: can you f i n i s h  by 4:15? I ' m  n o t  

t e l l i n g  you t o .  

1 MR. NATHANSON: I know. 

2 THE COURT: we have a l l  a f ternoon tomorrow. 

3 MR. NATHANSON: I t ' s  Up t o  the  Court. I f  t h e  Court . 
4 wants me t o  argue tomorrow, I'llargue tomorrow. 

5 THE COURT: I j u s t  as soon have you go r i g h t  now. 
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And ifyou're not  done, then w e ' l l  do i t  tomorrow. 

~ i n i s hi t  tomorrow. 

MR. NATHANSON: Okay. That 's  f i n e .  

Let  me s t a r t  out ,  your Honor, where Ms. Iwan 

s tar ted out ,  on the proper standard o f  review f o r  a 

p o s t t r i a l  motion. she says t h a t  we have misappl ied the 

r u l e  t h a t  i t ' s  on ly  a  manifest weight o f  the evidence 

and abuse o f  d i sc re t ion  and i t ' s  not  de novo review. 

r espec t f u l l y  d issent and disagree t o  t h i s  extent .  when 

the cour t  says a t  the outset o f  the cou r t ' s  op in ion t ha t  

you are bound by what t he  j u r y  d i d  and t h a t  you can ' t  

change what the j u r y  d i d  as a  chancel lor i n  equ i ty ,  

t ha t ' s  got  nothing t o  do w i t h  the manifest weight o f  the 

evidence. That goes t o  the proper standard o f  how t o  

assess who should win o r  lose the case. 

~ n dwe argue throughout our p o s t t r i a l  motion 

extensively t h a t  the cour t  was not  bound by the j u r y ' s  

conclusions. And, therefore,  the cour t  appl ied the 

lega l  standard t o  the evidence i n  assessing whether the 

1 release was v a l i d  and whether there was r a t i f i c a t i o n  

2 rather than an equi table standard. And the app l i ca t ion  

3 o f  the co r rec t  standard i s  not  a  question o f  f a c t .  ~ t ' s  

4 a question o f  law or  equi ty.  So I t h i nk  counsel 's wrong 

5 i n  t ha t .  su t  she knows she's wrong on t h a t .  

6  HOW can I prove t o  you t h a t  MS. N wan knows 
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she's wrong i n  what she j u s t  sa id  t o  you? Well, your 

Honor, a t  the i n s t r u c t i o n  conference on December 14, 

2004, the  p.m. session which i s ,  I ' m  sure the  cour t  

r e c a l l s ,  went very l a t e  i n t o  the n i gh t ,  a t  pages 195 and 

196 you asked Ms. Iwan the  f o l l ow ing  question. 

~f the j u r y  determines t he re ' s  a v a l i d  

release, can I overturn t h a t  and you would agree w i t h  

tha t?  Answer Ms. Iwan: Yes. But r a t i f i c a t i o n  can 

t h e i r  v e r d i c t  on overturn your decision. ~ n d  

r a t i f i c a t i o n  under nerd and Golden would then be the  

f i n a l  outcome, but ,  yes, t h a t  i s  t h e  law. Idon ' t  l i k e  

i t , but  t h a t  happens t o  be the  law, t h a t  equ i t y  can 

overturn what the j u r y  says about the  release. And the  

previous quote referenced j u s t  what she t o l d  you, t h a t  

peskin and Thornwood were the  equ i tab le  standard f o r  

releases. 

so you were t o l d  by defendants t h a t  t h e i r  

r a t i f i c a t i o n  defense was something you cou ldn ' t  a l t e r  i f  

the  j u r y  agreed t h a t  there  was r a t i f i c a t i o n ,  which I 

d i d n ' t  agree w i t h  then and don ' t  agree w i t h  now, but  

l e t ' s  be f a i r  t o  MS. Iwan. she d i d  assert  t h a t  you 

cou ldn ' t  change the r a t i f i c a t i o n .  But on the Peskin 

issue,  you were t o l d  unequivocal ly t h a t  t h a t  was f o r  you 

t o  decide even i f  the j u r y  went t h e  o ther  way. 

NOW, l e t  me p i c k  up on t h i s  Peskin po in t .  The 

Peskin issue,  your Honor, i s  whether there  was o r  was 
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9 not a  d isclosure o f  a l l  re levant informat ion.  That 's  

10 what the case says. That 's  the standard promulgated i n  

11 the case. There was a disclosure o f  new in format ion 

12 here, none. MS.  Iwan sa id  we d i d n ' t  argue t h a t  the re  

13 was no disclosure a t  a l l .  We do. we d i d  today and we 

14 do throughout our motion. I t ' s  i n  there.  

1 5  But we suggest t h a t  the cour t  d i d  not perform 

16 an equi table analysis under Peskin and McFail and MOnCO 

17 o f  these issues but ins tead f e l t  bound by what the j u r y  

18 d id .  And I know tha t  your Honor put  i n  there several 

19 times i n  the decis ion t h a t  I agree w i t h  the j u r y  i n  any 

20 event. But respec t fu l l y ,  your Honor, was the cour t  

2 1  saying you agree w i t h  t he  j u r y  on the j u r y ' s  l ega l  

22 analysis,  o r  based on equi table p r i nc i p l es  as set  out  i n  

23 the cases de f in ing  equ i t y  jur isprudence i n  t h i s  s t a te  

24 t h a t  you agree as a  chancel lor would look a t  i t  o r  as a  

1 judge performing an equi tab le  review would look a t  i t ?  

2 what happened here cannot withstand equi tab le  

3 review. ~tcan on ly  t h a t ' s  why the defendants are 

4 t e l l i n g  you t h a t  you are bound by what the j u r y  d id ,  

5 which i s  contrary t o  what they sa id  a t  the i n s t r u c t i o n  

6 conference. 

7 And then they t e l l  you t h a t  the p l a i n t i f f s  got  

8 exact ly  what they asked f o r .  The p l a i n t i f f s  d ra f ted  

9 these special i n te r roga to r ies  and got  exact ly  what they 
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asked f o r .  The p l a i n t i f f s  d i d  not get  what they asked 

f o r .  And t he  reason the p l a i n t i f f s  d i d  not  get what 

they asked f o r  was the fo l lowing.  This cour t  r u l ed  t h a t  

a l l  o f  these issues t h a t  were being submitted were 

advisory. Had t h i s  court  not ru led  t h a t  a l l  the issues 

were advisory, I would have been a candidate f o r  a 

lobotomy t o  submit 1 5  special i n te r roga to r ies  t o  a j u r y .  

The p l a i n t i f f  submitted those special 

i n te r roga to r ies  based on t h i s  cou r t ' s  r u l i n g  the day 

before t r i a l  t h a t  the equi table issues i n  t h i s  case 

would be decided by the j u r y  on an advisory basis only.  

nnd I knew what t h a t  meant because I pa r t i c i pa ted  i n  the 

sears wrench case, Roberts versus sears, where t he  

p l a i n t i f f ' s  lawyer d i d  not ask t h a t  the j u r y  be advisory 

on the equi table issues, and the 7 th  C i r c u i t  r u l ed  t h a t  

the p l a i n t i f f  e lected t h e i r  remedy by going t o  t he  j u r y  

wi thout  seeking a determination t h a t  the j u r y  v e r d i c t  

was advisory on ly  on the equi table issues. 

They're arguing t o  you t h a t  we made an 

e lec t ion  t o  be bound by the j u r y ' s  answers t o  the 

special i n t e r roga to r i es  when you had ru l ed  t h a t  the 

j u r y ' s  answer was advisory only.  once the cour t  ru led  

t h a t ,  we were required as t r i a l  lawyers t o  f o l l o w  t h i s  

cou r t ' s  r u l i n g  and t o  conduct ourselves i n  accordance 

w i t h  i t  which we did.  1t was on ly  a f t e r  a l l  t h i s  was 

over t ha t  they took -- and they l i k e d  the j u r y ' s  answers 
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t o  the special i n te r roga to r ies  t h a t  they took the 

pos i t i on  t h a t  they were binding, i nc l ud ing  on the 

release, as MS. Iwan j u s t  t o l d  you, which i s  contrary t o  

what she t o l d  you the n igh t  before the c los ing argument 

a t  the i ns t r uc t i on  conference. 

~ u tl e t  me take up the mantle o f  manifest 

weight o f  the evidence. Manifest weight o f  the evidence 

i s  t h a t  i t ' s  c l e a r l y  evident t h a t  a contrary fac tua l  

decis ion should be made. That 's  the standard. That 's 

what a l l  the cases say. ~f there 's  no disclosure a t  

a l l ,  none, i f  Putnam sa id  I d i d n ' t  t e l l  them anything 

when I presented the release t o  him, we d i d n ' t  have much 

o f  a conversation, I d i d n ' t  show him the books and 

1 records, he sure as heck d i d n ' t  t e l l  him anything about 

2 Terra Nova, there 's  no evidence a t  a l l  on t ha t  po in t .  

3 whether you t a l k  about manifest weight o r  no weight or  

4 no evidence, what d i f fe rence does i t  make. They prove 

5 nothing on tha t ,  and they had the burden o f  proof  not by 

6 a preponderance o f  the evidence, by c lea r  and convincing 

7 evidence. That 's what the i n s t r u c t i o n  said. That 's 

8 what the peskin case says, and t h a t ' s  what the other 

9 f i d u c i a r y  duty cases say. 

10 nnd before t h i s  t r i a l  s ta r ted  you sa id  t o  the 

11 p l a i n t i f f s ,  your Honor, I would keep the Townsends i n  

12 t h i s  case i f  the standard o f  proof  was preponderance o f  
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the evidence. ~ u tbecause i t ' s  c lea r  and convincing, 

they ' re  out on summary judgment. That 's  what your 

summary judgment opinion says. YOU have drawn a sharp 

d i s t i n c t i o n  i n  t h i s  case between preponderance o f  the 

evidence and c lear  and convincing. There's no evidence 

a t  a l l ,  l e t  alone c lear  and convincing evidence, t h a t  

Jerry Putnam disclosed any re levant  in format ion t o  Fane 

Lozman and s lue water l e t  alone a l l  the re levant 

informat ion t h a t  he had a t  h i s  disposal.  

counsel argued t o  you t h a t  we're r e l y i n g  on 

new 7th c i r c u i t  law and Boatmen i s  the case, and t h a t ' s  

the s ta te  appel late cour t  case, and i t  doesn't matter 

what a l l  these federal  cases say. Well, i f  the cour t ,  

and Iknow the  cour t  has looked a t  Boatmen, before I ask 

the cour t  t o  look a t  i t  again, Boatmen says i t ' s  r e l y i n g  

on the 7 th  C i r c u i t  case. Boatmen says t ha t  ~ l l i n o i s  

hasn' t  adopted the 7 th  amendment, but  we're gonna look 

t o  t h i s  7 th  C i r c u i t  wi l l iamson case and say t h a t  

somebody would be denied t h e i r  r i g h t  t o  a  j u r y  t r i a l  

i f  -- i f  the j u r y ' s  f i n d i n g  on the breach o f  f i d u c i a r y  

duty wasn't appl ied i n  the equi table mortgage 

foreclosure case. 

~ t ' sgot t o  be f a i r  argument i f  Boatmen i s  

basing i t s  decis ion on 7 th  C i r c u i t  au tho r i t y  which i t  

does, t o  po in t  out  t h a t  t h a t ' s  not  7 th  C i r c u i t  

au thor i t y .  Boatmen i s  a  downstate appel late cou r t  case 
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i n  any event. The F i r s t  ~ i s t r i c t  has never passed on 

t h i s .  I understand t h a t  you're bound by a downstate 

appel late cour t  case i f  there 's  no F i r s t  D i s t r i c t  case. 

B U ~my po in t  i s  i t  doesn't accurately even represent 7 th  

amendment r i g h t  t o  j u r y  t r i a l  jurisprudence a t  t he  

moment. 

counsel t o l d  you t h a t  we waived the argument, 

the heading t h a t  Iput on one o f  the exh ib i t s  today, 

t h a t  there 's  no case evidence where a f i nd ing  o f  breach 

o f  f i duc ia r y  duty was made a t  t r i a l  and a release was 

enforced i n  the context o f  t ha t .  we've never made i t  

before. we l l ,  we've c e r t a i n l y  argued t h a t  you can ' t  

enforce the release where there 's  a breach o f  f i d u c i a r y  

duty. And one can c l e a r l y  say, your Honor, t h a t  your 

decis ion which reaf f i rmed the j u r y ' s  advisory f i n d i n g  

which says, and you said you were going t o  decide the 

usurpation as an equi table matter, and you d i d ,  the 

j u r y ' s  f i nd i ng  was c l e a r l y  advisory on tha t ,  t h a t  your 

decis ion which found usurpation and breach o f  f i d u c i a r y  

duty but enforced the release i s  what created the issue 

i n  the f i r s t  place which we're addressing i n  t he  

p o s t t r i a l  motion. 

NOW, couple more po in ts ,  your Honor. MS. Iwan 

argued t o  you t h a t  we have raised f o r  the f i r s t  t ime 

today i n  o r a l  argument and i n  our o u t l i n e  t h i s  issue o f  
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the finances and cap i t a l i za t i on  o f  Terra Nova. Not 

t rue.  I f  the -- Ire fe r  the court  t o  pages 8 and 9 o f  

the p o s t t r i a l  motion t ha t  have been f i l e d  i n  t h i s  case. 

I won't read a l l  o f  i t ,  but I ' m  gonna read a  couple o f  

excerpts because we a l l  may get t h i s  t r a n s c r i p t  o f  t h i s  

argument, and I want i t  t o  be c lear  t h a t  we made t h i s  

po in t . 
I n  the middle o f  the f i r s t  f u l l  paragraph on 

page 8, the defendants o f fered -- I ' m  reading from the 

p o s t t r i a l  motion because counsel sa id  we d i d n ' t  r a i se  

t h i s  i n  the p o s t t r i a l  motion. Defendants o f fe red  no 

evidence a t  a l l  as t o  any f i nanc ia l  d isc losures t h a t  

were made t o  p l a i n t i f f s  regarding Terra Nova Trading on 

o r  before October 9, 1995 o r  the rea f te r .  Nor d i d  

defendants o f f e r  any evidence as t o  any disclosures made 

by defendants, the p l a i n t i f f s ,  regarding any aspect o f  

Terra Nova's business. here fore, Putnam's f i d u c i a r y  

ob l iga t ion  as t o  the Terra Nova business oppor tun i ty  

could not be released i n  the absence o f  a  f u l l  and 

complete d isc losure by Putnam t o  the p l a i n t i f f s  o f  a l l  

mater ia l  f ac t s  per ta in ing  t o  t h a t  Terra Nova 

opportuni ty.  That 's  the f i r s t  place we ra ise  i t . 

Last sentence on the f i r s t  paragraph on the 

next page, page 9, Ire fe r  t o  the l ack  o f  -- we r e f e r  t o  

the lack  o f  any f i nanc ia l  o r  other d isc losures made by 

Putnam t o  p l a i n t i f f s  o f  the business plans, f inances, 
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18 and o the r  mater ia l  f a c t s  p e r t a i n i n g  t o  t h e  Ter ra  Nova 

19 business oppor tun i ty .  That 's  page 9  o f  t h e  p o s t t r i a l  

20 motion, t he  l a s t  sentence i n  t h e  t o p  paragraph. so t h i s  

2 1  i s  no t  a  new p o i n t .  ?his i s  -- t h i s  was ra i sed  i n  the  

22 p o s t t r i a l  motion and -- and preserved by the  p o s t t r i a l  

23 motion. c a n ' t  be waived i f  i t ' s  i n  t h e  p o s t t r i a l  

24 motion. 

The issue o f  Monco versus Janus and t h a t  i t  

o n l y  app l i es  t o  lawyers, they r a i s e  t h e  issue o f  

r a t i f i c a t i o n .  They s a i d  i t  was a l e g a l  defense. 

Counsel argued t h a t  a t  t h e  i n s t r u c t i o n  conference. The 

c o u r t  says i t ' s  a  l e g a l  defense i n  t h e  c o u r t ' s  opin ion.  

what we have argued i n  t h i s  case t o  be c lea r ,  i s  t h i s ,  

r a t i f i c a t i o n  i n s o f a r  as i t  deals w i t h  re leas ing a  

f i d u c i a r y  f o r  a  breach o f  f i d u c i a r y  duty  i s  an equ i tab le  

issue.  M O W 0  says so. I t ' s  r i g h t  i n  the  case. We 

quote i t  r i g h t  i n  our - - i n  our p o s t t r i a l  motion. They 

s a i d  i t ' s  a  quest ion o f  e q u i t y  and p u b l i c  p o l i c y .  

so t h a t ' s  r e a l l y  what makes the  r a t i f i c a t i o n  

defense here equ i tab le  r a t h e r  than l e g a l  because the  

f i d u c i a r y  has a  duty t o  d i sc lose  t h a t ' s  ongoing i f  he 

wants somebody t o  a f f i r m  a  t ransac t ion ,  which Monco a l so  

says. 

NOW, MS. Iwan argues t o  you -- w e l l ,  MOnCO 

on1 y  app l ies  t o  lawyers. so i f  I do a  business deal 
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19 w i t h  one o f  my c l i e n t s ,  M O W 0  app l ies  but  i t  doesn't  

20 apply t o  o ther  f i d u c i a r i e s .  w e l l ,  I i n v i t e  the  cour t  t o  

2 1  peruse MOnCO again because MOnCO i s  based upon t h e  

22 restatement o f  t r u s t  and t h e  restatement o f  cont rac ts .  

23 I quote t h a t  i n  our i n s e r t .  

24 NOW, Il e f t  ou t  t h e  p a r t  about t h e  

1 restatement. Iapologize. ~ t ' si n  the  case. I 

2 apologize. The case says based on restatement o f  t r u s t  

3 and restatement o f  cont rac ts ,  the  lawyer had a duty t o  

4 d isc lose dur ing the r a t i f i c a t i o n  per iod.  The o ther  

5 f i d u c i a r y  duty case i s  i n v o l v i n g  bro thers ,  s i s t e r s ,  

6 parents, a l l  o ther  guardian and ward a l so  c i t e  t h e  

7 restatement o f  t r u s t  and t h e  restatement o f  cont rac ts  t o  

8 determine the scope o f  t h e  f i d u c i a r y  dut ies .  There's 

9 noth ing magic about t h a t .  There i s  no the re ' s  no 

10 case saying Monco i s  l i m i t e d  t o  lawyers and those 

11 restatements a r e n ' t  l i m i t e d  t o  lawyers. 

12 B U ~as long as MS. Iwan b r ings  up lawyers, can 

13 any f i d u c i a r y ,  can Ido a business deal w i t h  a lawyer 

14 and not  -- and do c e r t a i n  th ings  and no t  t e l l  them about 

1 5  i t  and say s ign t h i s  re lease and have i t  be enforceable? 

16 can a guardian? can a t rus tee?  NO f i d u c i a r y  can do 

17 t h a t .  The whole p o i n t  i s  you' re dea l ing  on a d i f f e r e n t  

18 l e v e l  w i t h  a f i d u c i a r y  than you are  i n  an arms leng th  

19 t ransact ion .  And -- and t h a t ' s  t h e  p o i n t  -- t h a t ' s  

20 f r a n k l y ,  your Honor, where we f e e l  t h i s  case should not  
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21 be t reated l i k e  the other cases, and t h a t ' s  why they ' re  

22 asking you t o  vacate your f i nd i ng  o f  breach o f  f i d u c i a r y  

23 duty. That 's  why you're being asked t o  change your mind 

24 on usurpation. Because w i t h  a  f i nd ing  o f  breach o f  

1 f i duc ia r y  duty, t h a t  means he had t o  do ce r t a i n  th ings 

2 t h a t  he d i d n ' t  do, and i t  means i t ' s  const ruct ive  fraud. 

3 nnd what I meant by two frauds was simple. 

4 The usurpation was a  construct ive f raud because t h a t  was 

5 a breach o f  f i duc ia r y  duty and having him sign t h a t  

6 release wi thout  a  f u l l  d isc losure was another 

7 const ruct ive  f raud gecause he had a duty t o  d isc lose.  

8 And a l l  o f  t h a t ' s  argued i n  a l l  o f  these papers. 

9 But Ms. Iwan says, we l l ,  the MOnCO t h i n g  i s  

10 j u s t  pub l i c  p o l i c y  f o r  lawyers. You know, lawyers 

11 shouldn' t  abuse c l i e n t s ,  and, therefore ,  i t ' s  -- the 

12 basis f o r  t h a t  decis ion i s  the pub l i c  p o l i c y  regarding 

13 a t to rney-c l ien t  re la t ionsh ips.  we l l ,  what i s  i n  our 

14 i n s e r t ,  the l a s t  one, i s  Kerrigan. And ~ e r r i g a n  i s  the 

1 5  pub l i c  p o l i c y  i n  I l l i n o i s  f o r  corporate o f f i c e r s ,  which 

16 says unless you make a  f u l l  d isc losure t o  the per t inen t  

17 f ac t s  and tender the opportuni ty,  you can ' t  e x p l o i t  i t  

18 which means you can ' t  bene f i t  from i t .  hat's t he  

19 pub l i c  p o l i c y  o f  I l l i n o i s  as t o  corporate o f f i c e r  

20 f i d u c i a r y  -- f i d u c i a r i e s  which i s  no d i f f e r e n t  than the 

21 one, maybe even stronger, than the a t to rney-c l ien t  one 
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says i f  the lawyer makes does ce r t a i n  

23 th ings t h a t  t h a t  the t ransact ion i s  s t i l l  

24 enforceable. Kerr igan says you've got t o  o f f e r  t o  g ive 

i t  back o r  you can ' t  bene f i t  from i t .  when d i d  Je r ry  

Putnam o f f e r  t o  g ive the broker/dealer oppor tun i ty  here 

back? Never happened. 

TWOmore points,  your Honor. It h i n k  I can 

f i n i s h .  The defendants have not  f i l e d  a p o s t t r i a l  

motion. They l i k e  the f a c t  t h a t  they a t  the moment 

they won t h i s  case. SO they d i d n ' t  f i l e  a p o s t t r i a l  

motion saying you were wrong i n  usurpation. Instead 

they f i l e d  responses t o  our p o s t t r i a l  motion, and a t  the 

end o f  the p o s t t r i a l  motion, a t  the end o f  t he  response 

say, you know, even i f  the cour t  does decide t h a t  the 

release i s  i n v a l i d  o r  doesn't apply t o  usurpation, the 

court  was wrong on usurpation and should vacant l i k e  

M r .  scha l le r  j u s t  asked you t o  do. That 's  not  a 

p o s t t r i a l  motion. 

They have -- they ' re  saying we waived var ious 

th ings t h a t  are c l e a r l y  i n  our p o s t t r i a l  motion, ye t  

they ' re  asking you t o  vacate the f i nd ing  o f  breach o f  

f i d u c i a r y  usurpation wi thout  a p o s t t r i a l  motion. They 

say, w e l l ,  you can a f f i r m  the judgment f o r  any reason. 

Respect fu l ly  you can ' t .  hat's an appel late cour t  ru le .  

That the appel la te  cour t  can a f f i r m  f o r  any reason i n  

the record. proper ly preserved i n  the record I bel ieve 
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24 i s  the  way t h e  r u l e  i s  phrased by t h e  appe l l a te  

opin ions.  

1f they wanted t h i s  c o u r t  t o  vacate o r  se t  

as ide  t h e  c o u r t ' s  f i n d i n g  o f  breach of f i d u c i a r y  duty,  

then i t  was incumbent upon t h e  defendants t o  f i l e  a 

p o s t t r i a l  motion i n  t h i s  cou r t ,  t o  .t imely f i l e  one. 

Time f o r  doing t h a t  has l ong  s ince passed. 

Iwould submit on b e h a l f  o f  t h e  p l a i n t i f f s  

t h a t  i t  i s  n o t  before t h i s  cou r t  a t  t h e  moment whether 

o r  no t  t h e  usurpat ion i s  f i n d i n g  t h a t  you made and t h a t  

t h e  j u r y  made i s  appropr iate.  

~ ' mgonna -- I ' m  gonna end, your Honor, w i t h  

t h i s  laches p o i n t  because both MS. Iwan and M r .  s c h a l l e r  

brought up t h i s  T e r r i n  case. I t ' s  been argued i n  t h e  

papers as a corporate oppor tun i t y  case. Id o n ' t  see 

t h a t  i n  here. Ise$ i t  as a trademark case. Isee t h a t  

i t ' s  a pre t ium case under t h e  corporate -- t h e  I l l i n o i s  

business corpora t ion  a c t .  But  I d o n ' t  -- unless I ' m  

misreading, Idon ' t  see anyth ing about corporate 

oppor tun i t y .  Nor i n  t h e  T e r r i n  case i s  the re  anyth ing 

about any ana lys is  o f  Prueter  versus Bork which i s  the  

dec is ion  -- t h e  laches dec is ion  where t h e  F i r s t  c i r c u i t  

s a i d  the re ' s  a d i f f e r e n t  standard f o r  l ach ing  when 

t h e r e ' s  a breach o f  f i d u c i a r y  duty .  Itake i t  t h a t  

wasn' t  invo lved here because t h e r e  was no breach o f  
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1 f iduc ia r y  duty proven. 

2 There was a sa l  a r y  issue,  and they sa id  there 

was no ent i t lement t o  an accounting on the increase i n  

salary. The laches discussion i n  t h i s  Te r r i n  case 

quotes the standard laches cases, says nothing about 

breach o f  f i duc ia r y  duty, says nothing t ha t  you have t o  

show f u l l  d isc losure where there 's  a  breach o f  f i d u c i a r y  

duty. I mean, so I don ' t  t h i n k  t h i s  case appl ies.  I 

don' t  t h i n k  your Honor's case t h a t  you a f f i rmed on 

laches appl ies f o r  t h a t  reason and t h a t  reason alone. 

There i s  a  proven breach o f  f i duc ia r y  duty i n  

t h i s  case. The defense sure doesn't  l i k e  t o  t a l k  about 

those f i r s t  few answers t o  special i n te r roga to r ies  where -

the j u r y  found t h a t  putnam d ive r ted  these -- a l l  o f  

these business oppor tun i t ies .  I know the court  

disagreed w i t h  t h a t ,  but  the j u r y  found i n  the answers 

t o  the f i r s t  three o r  f ou r  special i n te r roga to r ies  t h a t  

a l l  o f  them weren't proper ly  deferred. The SOES room, 

the Exchange, the ECN, t he  broker/dealer business, a l l  

o f  them. 

The j u r y  a l so  sa id  Putnam f a i l e d  t o  d isc lose 

and tender what he was doing w i t h  those oppor tun i t ies .  

so you have a f i nd idg  by the j u r y  on mater ia l  f a c t s  

regarding the release, bu t  they a lso  say he f a i l e d  t o  
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disc lose what was going on w i t h  the oppor tun i t ies .  

we've always argued t h a t  those can ' t  r e a l l y  be 

reconci led,  but we've a lso sa id  i t ' s  up t o  the cour t  

under Peskin as a  chancel lor t o  decide both issues. 

This has become q u i t e  a complex lega l  saga and 

equ i t y  saga a t  the very l eas t ,  your Honor. And f o r  the 

reason stated,  and r appreciate t he  opportuni ty t o  

present the o ra l  argument today, t he  p l a i n t i f f s  would 

ask you t o  grant t h e i r  p o s t t r i a l  motion. 

THE COURT: ~ u s tone qu ick  question before you s i t  

down, M r .  Nathanson. You -- Iremember the defense 

f i l i n g  a  motion, I Son't remember what the t i t l e  was but  

something about I should decide which are the equi table 

issues and which are the lega l  issues. And then you 

r e f e r  t o  i n  your argument j u s t  now my holding,  I t h i n k  I 

wrote an opinion. 

MR. NATHANSON: YOU did. 

THE COURT: I t h i nk  i t  was a shor t  opin ion.  I d i d  

say something about equi table issues t o  be advisory 

on1 y. 

MR. NATHANSON: YOU d i d .  

THE COURT: Did  Isay anything de f in ing  what I 

meant by equi table issues i n  there? I n  other words, d i d  

I say the release issues are -- are t o  be considered 

Page 80 



equi table issues t o  be reviewed by the cour t  anywhere i n  

my opinion, and Iguess -- answer the f i r s t  question. 

MR. NATHANSON: My f i r s t  answer i s  Idon ' t  

remember. I don ' t  remember what your opin ion sa id  other 

than the conclusion which It h i n k  i t  said a l l  equi table 

matters o r  any equi table matters, but ,  you know, ~ ' dbe 

paraphrasing. Ihonest ly don ' t  remember what your 

opin ion said.  I t  d i d  say they would be advisory. I 

remember what the impetus f o r  your -- f o r  t h e i r  motion 

was and what the argument was, which was t h e i r  c la im 

t h a t  a usurpation c la im i s  a t  bottom a breach o f  

f i duc ia r y  duty claim, and a breach o f  f i d u c i a r y  duty 

c la im i s  a c la im i n  equ i ty .  So --

THE COURT: Idon ' t  t h i n k  the re 's  ever any question 

i n  my mind o r  anybody e lse 's  mind regarding t h a t  aspect 

o f  i t .  8 

MR. NATHANSON: It h i n k  t h a t ' s  what l e d  t o  the 

discussion. I don ' t  remember -- Idon' t  know i f  you 

defined what you meant by what was advisory and what 

wasn't. 

THE COURT: Let me phrase i t  d i f f e r e n t l y .  Was i t  

your understanding t h a t  appl ied -- from the g i s t  o f  your 

argument, your understanding t h a t  appl ied t o  a l l  the 

questions the j u r y  was asked about i n  the context o f  
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whether there was an appropr iate usurp; i s  t h a t  cor rect?  

MR. NATHANSON: The answer i s  yes. And there 's  

another reason why my answer's yes. Because we had 

count 14 f o r  rec is ion o f  the release which everyone 

agreed was an equi table cause o f  ac t ion  f o r  rec is ion  o f  

the release. SO i t  was always our understanding t h a t  

you would be deciding count 14 f o r  rec is ion  o f  the 

release because t h a t ' s  an equ i tab le  c la im period. That 

was never even i n  dispute. I don' t  t h i n k  i t ' s  i n  

d ispute today. 

SO, yes, i t  was our understanding t h a t  -- t h a t  

a l l  o f  the release issues would be decided under t h a t  

and t ha t  you had decided anything a lso  per ta in ing  t o  the 

usurpation would be an equi tab le  claim. And, obviously, 

I would say the defense as t o  usurpation would f a l l  

w i t h i n  t ha t  as wel l  t o  the extent  t h a t  they ' re  

equitable. 

THE COURT: okay. Want t o  comment on t h a t  a t  a l l ,  

Ms. Iwan? 

MS. IWAN: yes, your Honor. 

F i r s t ,  your order d i d  not  speci fy.  second, I 

don ' t  know i f  you r e c a l l  a t  the t ime o f  the motion t h a t  

M r .  G r i m m  presented a  char t  t h a t  separated out  what was 

equi table and what was l ega l .  And a t  the t ime there 
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wasn't a dispute over the char t ,  but  as the argument 

ensued, there was a dispute over whether the release 

would be lega l  o r  equi table.  And the reason t h a t  the 

conclusion was i t  was both i s  because as t o  the l ega l  

causes o f  act ion,  breach o f  cont ract ,  which as we went 

i n t o  the t r i a l  there were three breach o f  cont ract  

counts, the a f f i rma t i ve  defenses o f  release and 

r a t i f i c a t i o n  were lega l  defenses t o  those three l ega l  

counts. 

THE COURT: okay. So you agree w i t h  what you sa id  

before the i n s t r u c t i o n  conference t h a t  the cour t  had the 

au thor i t y  t o  overru le  anything the j u r y  d i d  i n  answering 

questions on a release; i s  t h a t  correct? I have the 

equi table -- I have the r i g h t  under an equi table 

analysis t o  do something d i f f e r e n t ?  

MS. IWAN: It h i n k  we have t o  go count by count. 

on the lega l  counts, on the lega l  pun i t i ve  defenses, no. 

On the equitable, I t h i n k  t h a t  may be cor rect .  

THE COURT: we already know there 's  no need t o  do 

i t  on the lega l  --

MS. IWAN: Right. 

THE COURT: -- because the j u r y  ru led f o r  t he  

defendant. 

Ms. IWAN: Right .  But I disagreed w i th  a l l  the 

1 special i n te r roga to r ies ,  therefore,  were a1 1 equ i tab le  

o r  advisory questions, because the release questions had 
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3 t o  go t o  t h e  lega l  a f f i r m a t i v e  defenses o f  re lease and 

4 r a t i f i c a t i o n  f o r  our a f f i r m a t i v e  defenses. 

5 THE COURT: okay. 

6 MS. IWAN: I n  laches t h e r e ' s  case law i n  I l l i n o i s  

7 i s  a l so  a l e g a l  a f f i r m a t i v e  defense and we had p l e d  i t  

8 as a l e g a l  a f f i r m a t i v e  defense. So i t  wasn't  t h a t  

9 c lear -cu t ,  and i t ' s  no t  t h a t  c l e a r - c u t  today t o  say 

10 everyth ing i n  the specia l  i n t e r r o g a t o r i e s  was one way o r  

11 the other.  

1 2  THE COURT: okay. Anything f u r t h e r ,  M r .  Nathanson? 

YOU get  t h e  l a s t  word i f  you want. 

MR. NATHANSON: Thank you, Judge. 

Just  one more p o i n t  and t h i s  i s  i n  our E x h i b i t  

2 which f o r  today's o r a l  argument, page 2 o f  E x h i b i t  2 

r i g h t  a f t e r  a l l  t h e  t r a n s c r i p t  pages, the re ' s  page 1o f  

E x h i b i t  2 and then the re ' s  a bunch o f  t r a n s c r i p t  pages 

"A" through " F , "  and then t h e r e ' s  a page 2. Do you have 

t h a t ,  your Honor? 

THE COURT: you' re r e f e r r i n g  t o  which now? 

MR. NATHANSON: I ' m  r e f e r r i n g  t o  t h i s .  There's a 

statement i n  the  middle o f  t h e  page. 

THE COURT: yeah, I have i t . You can have it. Go 

1 ahead. 

2 MR. NATHANSON: okay. 

3 THE COURT: GO ahead. 
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MR. NATHANSON: And I t h i n  t h l.S 1.S the 

d i s t i n c t i o n ,  and Idon ' t  t h i nk  t h i s  i s  r e a l l y  

complicated. we quote from Amger, f o r  gosh sakes, the 

black l e t t e r  ~ornbook  ru l e .  cour ts  o f  equ i ty  w i l l  

r e s t r i c t ,  reform o r  cancel a general release t o  conform 

i t  t o  the t h i ng  o r  th ings intended t o  be released since 

the avoidance o f  a release i s  a pure ly  equi table matter. 

I t h i n k  on a 2619 release i s  a 1 egal 

a f f i rma t i ve  defense i s  i f  the issue i s ,  i s  there a 

release and does i t  cover t h i s  c la im. The avoidance o f  

a release, the s e t t i n g  aside o f  a release, the 

reformation o f  a release i s  an equi table question. so 

there are times when a release i s  a lega l  defense and 

there are times when i t ' s  an equi table defense. And --

and I t h i n k  i t ' s  r e a l l y  t h a t  simple. 

THE COURT: okay. 

MS. IWAN: Your Honor, may Irespond t o  tha t?  

THE COURT: I know i t ' s  20 a f t e r  fou r .  

MS. IWAN: I know. I ' m  mindful o f  t h a t .  But under 

the scenario M r .  ~athanson j u s t  described, t h a t ' s  when 

the Boatmen's case k icks  i n .  once the lega l  j u r y  

1 decis ion has been rendered, though, now under the r i g h t  

2 t o  t r i a l  by ju ry ,  t h a t ' s  when the cou r t ' s  hands s ta r t ed  

3 t o  get t i e d .  hat's why I couldn ' t  answer your question 

4 when you sa id  does the cour t  u l t ima te l y  have the power 

5 i n  equ i ty  t o  j u s t  overturn whatever the j u r y  d id .  
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That 's  what oat men's case said. Because i f  you 

demanded a t r i a l  by ju ry ,  the cons t i t u t i ona l  r i g h t  t o  

t r i a l  by j u r y  i n  t h i s  s ta te  has t o  f o l l o w  what the j u r y  

sa id  on the release issue. 

THE COURT: Okay. 

MS. IWAN: Thank you. 

THE COURT: YOU done, M r .  Nathanson? 

MR. NATHANSON: And t o  whether the re 's  a release 

and whether the scope governs the claim, the equ i tab le  

pa r t  can ' t  be decided by the j u r y .  hank you, your 

Honor. 

THE COURT: You're done? 

MR. SCHALLER: Idon ' t  want t o  j o i n  t h i s  continuous 

loop, your Honor. I ' m  done. 

MS. IWAN: should we enter and continue f o r  a 

r u l i ng?  

THE COURT: Yes. 1'11 g ive  you a f i r m  date f o r  

coming back, then I'llhave opinions done before then. 

1'11 issue an opinion l i k e  I ' v e  done i n  the past. So 

1 l e t ' s  do an order today i s  the 7th. 14th o f  March, 

2 9:30 f o r  s ta tus.  

3 MR. NATHANSON: okay. 

4 THE COURT: And 1'11 issue an opinion before then 

5 hopefu l ly .  

6 MS. IWAN: That w i l l  be great. 
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THE COURT: 1f you want t o  go, somebody e l s e  can do 

a separate order. 

MR. NATHANSON: 1'11 do an o rde r ,  your Honor. 

THE COURT: u n t i l  March 14, 9:30. 

MS. IWAN: I ' m  j u s t  t h i n k i n g  I have t o  be somewhere 

on the 14th  o f  March and I ' m  t r y i n g  t o  f i g u r e  ou t  where 

i t  i s .  

THE COURT: DO you want t o  come t h e  day before, 

13th? 

MS. IwAN:  That 's  a ho l iday ,  It h i n k .  

THE COURT: 1 3 t h ' ~  no t  a ho l iday .  March 13's no t  a 

ho l iday .  

MS. IWAN: I t ' s  not? I s n ' t  i t  L inco ln ' s  b i r thday?  

THE COURT: w e l l ,  no t  on my p r i n t o u t .  ~ t ' s  

President 's  day i s  the  20th o f  February. Washington's 

b i r thday  i s  t h e  13th  so --

MS. IWAN: Ithought I l l i n o i s  took -- no, leave i t  

on t h e  14th. 

THE COURT: March 14. Just  a second. 

MS. IWAN: Oh, 1 ' m  sor ry .  You s a i d  arch 14? 

THE COURT: I sa id  t h e  13th. 

MS. IWAN: I ' m  so r ry .  You s a i d  March. Iwas 

t h i n k i n g  February. 

THE COURT: The c o u r t ' s  i n  session. 

MS. IWAN: I ' m  so r ry .  I was t h i n k i n g  February and 

you s a i d  March. I ' m  f i n e  w i t h  March. 
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9 THE COURT: March 14.  ~ r .Nathanson, y o u ' l l  do an 

10 order? 

11 MR. NATHANSON: yes. 

12 THE COURT: c o u r t  i s  now i n  recess. 

1 3  (whereupon, f u r t h e r  proceedings 

14 i n  sa id  cause were adjourned t o  

1 5  arch 14, 2006 a t  t h e  hour o f  

16 9:30 a.m.) 
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STATE OF ILLINOIS ) 

) 5s: 

COUNTY OF C 0 0 K ) 

MARTHA C. NEWTON, being f i r s t  d u l y  sworn, on o a t h  

says t h a t  she i s  a cou r t  repo r te r  doing business i n  t h e  

c i t y  o f  Chicago; and t h a t  she reported i n  shorthand t h e  

proceedings o f  s a i d  hear ing,  and t h a t  t h e  fo rego ing i s  a 

t r u e  and co r rec t  t r a n s c r i p t  o f  her shorthand notes so 

taken as a foresa id ,  and conta ins the  proceedings g i ven  
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1 0  a t  s a i d  hear ing .  

11 


12 


13  c e r t i f i e d  shorthand Repor ter  

14 


15 SUBSCRIBED AND SWORN TO 

1 6  be fore  me t h i s  day 

17  o f  2006. 

18 
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