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Proposed NYSE Rule Amendment
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Dear Mr. [{arz:

We represent the firm of Alan L. Sarcoff L.L.C. (“ALS™), an NYSE member organization
engaged in businegs for many years as a Registered Competitive Market Makers (“RCMM™' on
the Floor of the New York Stock Bxchange, Inc. (the “Fxchange” or “WYSE™). We write to
request that the Copnmission afford the public, and the affected NYSE members, a full and fair
opportunity to comment upon a propasal by the N'YSE that wonld impose substantial lmitabons
o the business activities of the RCMM community, and that wotld inappropriately resirict
accass by an entire class of NYSE members to the services and facilities of the Exchange.

The NYSE Propasa]

¥ SR-NYSE-2005-63, the NYSE proposes “to study the fitore viability of Compeftitive
Traders (“CT’¢") and Registered Competitive Market Makess (“RCMMs™ in light of the new
Hybrid Market environment . . . {and] [w]hile the Exchange conducts this smdy . . . to place a

P

' The “Glossary” section of the NYSE's websire defines RUMMs as follows: “NYSE floor members with &
apecific Bxchange-impased obligetion to enbance the gnality of NYSE markets by injecting their own or (ielr firrns'
capital into difficuls market-making siuations. AT the request of an Exchange officiol, an RCMM nwst make « bid or
offer that narrows an existing quote spread or improves its depth. An RCMM may also be asked o ALsIsT 2
commission broker or Aoor broker in excenning a customer's otherwise a nom-exesutable erder.”
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moratorium on the gualification and registration of new CTs and RCMMs . . . [and] is filing this
interpretation with the Securities and Exchange Conumission (the “Commission™) for immediate
effecriveness.” (Emphasis added.) The NYSE propeses fo inipose this limitation sumunarily,
without supporting facts and without an opportuniiy for public comment.

In attempting fo do so, the NYSE has predetormined the ontcome of its planned “study,”
stating at p. 4 of its submission to the SEC, that “the Exchange will consider the dimimished
impact and nsage of RCMMs and the effective non-usage of the CT status, the resources required
to surveil their trading and the significant merked tioning and informational advantages that they
enjoy [and] any regnlatory requirements needed to iucrease market-maker Heuidity obligations.”
Atp. 5 of its subznission, however, the NVSE further siates that, “The Exchange bas neither
solicited nor received written comments en the proposed rule intexpretation.”

Although the NYSE siaff and board proceeded with this proposal without consuitation or
notice i its membership, at least one of the affected RCMMs provided extensive comumentary fo
the NYSE on the subject matter of the propossl, shortly before the NYSE proceeded with it. On
June 20, 2005, our clients provided a 10-page submission on the issue, addressed to the
Exchange’s President, with copies to other staff members, and beginning with the statement that,
“T am writing you this letier as an introduction to the subject matter that vou have agreed to
discuss with me today. Our topic is the fimetion and futvre on the NYSE of the Repistered

Competitive markei-Maker ("RCMM™) and the future role on the Exchange of AL. Sareff LLC
(&ﬁ‘AI‘/S!’F‘)HQV

This submiasion addressed in detail, with supporting facts and examples, how RCMMs in
general, and ALS in pacticalar, have confributed to the liquidity, faimness aud orderliness of the
NYSE’s market. Also addressed there were issues of regnisiory oversight and cost. Based on
these suggestions, the letter coneluded, at p. 10, that “the regulatory and enforcement functions
pertaining to RCMMz o the new hybrid market would be cost-free 10 the NYSE and its affiliates,
and would promete the inferests of the merketplace snd the public if serves.” We enclose for the
Commission’s review the full text of that letter, After sending it, morcover, our client met with
NYSE representatives and sent them forther correspondence,

Unanpounced NYSE Reard Action

ALS was thereafter surprised fo leam, by rumor and the intemet, that without infervening
consuitaion or notice, the NYBE's Board of Directors had resolved to prevent RCMMs from

GOG21282
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expanding their staffs or increasing their businesses, and to prevent the registration of any new
entrants 1o the RCMM business.”

Tn taking vnilateral action in this matter, the Bxchange now seeks SEC concurrence. We
urege you to withhold your approval, and to substitute carefit] deliberation about the merits of the
Exchange’s proposal before iaking (or permitting) an action that would restrict or abelish the
businesses of our clients and their fellow RCMMs. As the NYSE’s owa submission confirms,
RCMMs have heen Amctioning productively on the NYSE for decades, and the Cormmission has
found repeatedly that their positive contributions to the marketplace Justify any advantages they
may enjoy through their presence on the Floor.! These detenminations shonld ot be annulled
without appropriaie apportunity for comment, followed by thoughtful deliberation.

REQUEST FOR SECREVIEW

Reguivements of the Exchange Act

The Bxchange Act and the Rules of the Cornmadssion support our request for more careful
review of the NYSE's moratorium proposal.

Section 19(bY(1) of the Exchange Act generally requires that, “The Commission shail
zive interested persons an opportunily to submit written data, views, and arguments concerning

* We have been veliably informad that these e seversl pending epplications for RCMM regiswation, and
that ihe NYBE moratoriusn on ROMM reglsmation hes been in effect sioce Juns 15, 2005, Tn it subemission,

however, the NYSE makes ne reference 1o these pending applications, bud states (st p. 4) that, “thexe are only 11
active RCMMs,”

¥ n SEC Rel. No. 17569, 1981 SEC LEXIS 1986, *3 {Ezh. 24, 1981), for cxamples, the SEC stated in
relevant part that, “the Conomission bas deterniined that RCMMs and REMM: [the Amex equivaleni of the
ROCMM) bave the potential to provide suficient bensfits to thein markers 1o wasrens an eXersprion from the stabbory
prohubition parsuant 1o Section 11{a)(1)(H} of the Act. Specifically, the Commission beheves that RCMMs and
REMMSs conmibute to the maintesancs of iy and opderdy markets whea trading reaponse to cofl-ins, although such
contribution presently is Hmited due to the infieqnency with which the call-in obligation is inveked, Further, the
Comrmission believes that RCMMs: and REMMs possess the potential 1o add depth and Yqguidity to their respective
mazkes even when net responding to call-ing and thus may add to the potential for compention on the floors of both
the: NYSE and Amex, consistent with the eompetitive objeetives of the Securitles Acts Amendments of 1975 Sz
also SEC Rel, No. 34-33642, 1994 SEC LEXIS 474 (Feb. 18, 1994); SEC Rel. No. 34-27939, 1890 3EC LEXIS

T4R (Apr. 24, 1990} 3FEC Rel, No, 19838, 1983 SEC LEXNIS 156% (Inpe 2, 1983, and SBC Rel. Mo, 34-17569,
1981 SEC LEMXIS 1986 (Feb, 24, 1981

OON31AE2
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such proposed [SRO] mle change. No proposed rule change shall take cffect unless approved by
the Commission or otherwise permitied in accordance with the provisions of this subseetion.” In
arguing that the general rile be waived here,” the NYWSE’s submission (at p. 5, Item 7{=) &

footmote 7), invokes the anthority of Section 19(LY3HA) of the Exchange Act, which states in
relovant part as foliows:

... [Al proposed rule change may take effect upon filing with the
Commmission if designated by the seifrepulatory organization as
{1) constituting a stated policy, praciice, or interpretaiion with
respect 1o the meaning, administration, or enforcement of an
existing nile of the selfreguiatory organization . . . .

Reguiremenis of SEC Rules

SEC Rule 19b-4{c), hewever, in defining the term “stated policy, practice, or
interpretation of the self-reguiatory organization,” copsfives i as & “proposed rule change unless
(1) it is reasonably and fairly implied by an existing role of the selfseguiatory organization or (2)
it is concerned solely with the administration of the selfsegnlatory organization is not a stated
policy, practice, or inierpretation with regpect 1o the reaning, administration, or enforcement of
an existing ritle of the seifregnlatory organization.” (Euphasis added.)

The Exchange’s proposal with regard 1o RCMMs is oot “reasonably and faidy tmplied by
an existing rule” because the Exchange’s existing rule, NYSE Rule 1074, requires the
registration of RCMMz who pass an examination and mect the BExchange’s standpods of
memberskip and net capital compliance. The Rule does not allow for the summary exclusion of
proposed RCMMs for reasons worelsted fo their qualifications. Moreover, the NYSE’s
moratorium proposal does not pertain to the “meaning, administration, or enforcement of an
existing male,” but wonld, on the conirary, shrogate the registration provisions of that mle, for
reasons that have not been fully articulated or factually supported in the Exchange’s submission.

The NYSE submission (at p. 5, ltem 7{a) & footnoic 8) also invokes the authority of SEC
Rule 190-4(9(6), providing in relevant part that, “A proposed rufe change may take effect npon
filing with the Commission pursnant to Section 19(b)(3}(A) of the Act . . . if properly designated
by the self-regulatory organization as: {1) Constituting a stated policy, practice, or interpretation

! The NYSE’s submission {p. 5, Berms 6 and 7(b)) stafe thet, *The Exchange does ot consent a1 this tme

10 an sxtension of the tme period gpecified in Section 19(BY2) of the Act. . . . [und] the Exchange requesta that the
Coromission waive both the fve-day written notice ant 30-dry defeyed operative date of [SEC) Rule 19b-4(h{iii)."

DOBIT2R2
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with respect to the meaning, adminisization, or enforcement of an existing rule ... or .. {6}
Effecting a chanpe that; (1) Dees not significantly affect the protection of investors or the public
interest; (i) Does not impose any significant burden on competition; and (1) By iis terms, does
not become operative for 30 days after the date of the filing, or such shorter time as the

Commission may designaie if consistent with the protection of tnvestors and public intevest . . 7
(Fmphasis added.}

The requiremnents of subpart {1) of flus Section (an interpretation “reasonably and fauly
implied by an existing mile™) has not been satisfied, for the reasons discussed above. The
requirement of subpart (6) is also unmet, beeause the moratorium proposal would inapoese an
unwarranted burden on competition, particularly among wmembers of the RCMM commumity,
whose growth would be restiicted, and who wonld suffer competitively, (a) in relation to other
RCMMs, whose siaffing is already complete, and who do not therefore need to hire addifional
traders, and (b} in relation io other “npstairs” competifors. The moratoriven, as it is cuwrently in

effect, has also injured the business of ALS, by preventing the firm from cmploying additonal
RCMMs.

The requiremnents of subpart (6) are additionally unsatisfied because no competent
evidence or regnlatory deliberafive process contradicts the longstanding NYSE and SEC
determination that RCMMs make an important contribition to the fairness, orderliness and
liguidity of the NYSE’s markets.

Yast Cases of Unwarranted SRO Action

Unilateral and precipitons actions by self-regnlaiory orgenizations sometines creafe
unfaimess, along with 2 need for extensive SEC corrective action. The law disconrages arbitrary
action by an SRO, and Section 8(b)Y{7) of the Exchauge Act requires, as part of the basic charter

of an SRO that it “provide a fair procedure” for the probibition or imitation by an exchange with
respect to access to 1S services.

For example, m Matrer of Williom J. Higgins, et al., SEC Rel, No. 34-24429, 1987 SEC
LEXIS 1875, 48 S E.C. 713 (1987), the NYSE supomoarily prohibited cerfain requested
commnumication facilities on its trading Floor, claiming io bave regnlatory suthority for that action
where the Commission later found ihere to be none. In Maner of Beatrice J. Feins, SEC Rel,
No. 33374, 1993 SEC LEXIS 3523, 51 S.E.C. 218 (1993), the American Stock Bxchange
prohibited a member from transferring his membership to his grandmother, claiming regulatory
justification where there was none, And most rocently, in Matier of Rloowmberg I.P., SEC Rel.
No, 34-49076, 2004 SEC LEXIS 7% (Jan. 14, 2004), the NVSE imposed restrictions on a

(3031232
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vendor’s use of market guotation data disseminated by the Exchange, claiming that a valid rule
permiited this, when in fact i did not, :

Meed for Fact-Finding pud Deliberation — Lack of Urpency

Here too the NYSE proposes to act immediately, restricting new business activity and
injuring long-established businesses. Those businesses have previously been found, by the
Commission and the NY8E itself (sce fooinote 3 above), to scrve legitimaie and beneficial
market objectives. We believe that they still do, and that they shonld not be vestricted without
fair procedure and appropriate fact-findings.

The imappropriaiencss of tmposing such restrictions without comment aud review is
underscored by the fact this situation presents no real urgency, RCMM businesses, and the
business of ALS particularly, have been functioning wneventfully for more than 20 vears. The
proposed immediaie moratorivm, on the other hand, In damaging these businesses, would
needlessly dispense with fact-fnding, notice, comment and deliberation.

CONCELIRION
The Exchange’s propesal is vnwarranted in law and wouldd be nnfair to existing and

praspective RCMMs, We therefore vrge the Commission to initiate conventional mle-making

procedures m this matter, and 1o solicit public comment and vite parties to provide supporting
facts and justifications for any action to be taken.

Thank you for your consideration,

Wery tly yvonrs,

e

George Brunele

cer Richard Ketchom, Esq.
Mr. Alan S. Sarroff

08031332
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Telk: (212) 233-2525 Fac (2127325616
Earail:alenyse@aol.com

Fome 20, 2005

HAND DEYIVERY

Mz, John Thein

Chief Execurmive Officer

New York Siack Exchange, lnc.
11 Wall Street

New York, NY 10005

Diear M. Thain:
I am writing you this leiter a8 an intreduction to the subject matter that you have agreed 1o
discuss with me today. Our topic is the function and fivure o the NYSE of the Registerad

Comypetitive Market-Maker ("RCMM™) and the fubsre role oo the Exchange of A. L, Sgrroff LLC
“ALS™).

BACKGROUND OF OUR FIRM AND THE RCAMM

ALE {or its predecessor} has been 2 member organization of the NVSE for more than 30

vears. I myself became a member in 1974, as an instimiional broker for Sanford C. Bernstein &

(HBOI01 15}
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Co. Beginning 1978, my functions on behalf of that organization expanded beyond insumtional
brokerage to include trading sctivity as a Registered Trader on the NYSE.

Throughont its many years in business, ALS has fumetioned, under various titles, as a
markei-makes. As the role of the market-maler has ovolved, so has ALS. Originally, members
were permitted to rade for their own sccounts on the Floor, in the capacity of whst was then
called a “Repistered Trader.”” Registered Traders bad no obligations to contribute teward the
faimess aad orderliness of the markes, mercly as to avoid inferfering with it

In 1977, Registered Traders acquired an additiesal role, that of promoting market
Houidity, snd accordingly, they assumed the title of “Competitive Trader.™ Finally, in 1978, the
SEC requited Competitive Traders, on a “pilot” basis, to contribute affirmatively toward the
fairness and orderliness of the markets! On February 24, 1981, the SEC made those
responsibilitics permanent, and approved their incorposation into a new set of NYSE Rules for

what then came to be known as “Registered Competitive Market-Makers” (“RCMMs™).”

U gee Sacurites Bxchangs Act Release Mo, 7330, 1964 SEC LEXIR 133 (fune 2, 1964).

* ror examphe, MY SE Rules prohibited “congreguting,” and defined that term a3 rading aotivity in the
Crowd, sinmitaneoysly, by foir or more Registered Troders,

* See Securiries Exchange Act Release No. 13177, 1977 SEC LEXIS 2630 (Jamsary 17, 19771,
? See Secmities Exchange Act Release No. 14718, 45 FR. 19738 (May 1, 197R).

Y See Socurities Exchange Act Release No. 17568, 1981 SEC LEXIS 1992 (Petirumry 24, 1981),

OEIRTES)
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In approving the new role of RCMMs, the SEC swmred, “[ifhar RCMMs and REMMs
[“Registered Electronic Market-Makers”] contxibute to the maintenance of fair and orderly
markets when trading in response to [“blue light”] cali-ins, although such contribution presestly
ig limited due to the infrequency with which the call-in obligation is invoked.” Inso stating, the
SEC exprassed hope that RCMMs wonld meke 2 greater contributions voluntarily, and the
Commission remarked that, “Further, RCMMs and REMMs possess the potential to add depih
and lquidity to their respective markets even when not responding 10 call-ing”’ ALS and other

market-makers have realized that potential, as discussed below,

In the years since the advent of RCMMs, their role has grown on the NVSE and

i

elsewhere,” and they have made ivereasing contribwiions sowards price mprovement and

liguidity, Many of these contributions have been made by ALS, and we provide some detailed
cxamples below,

As the NYSE enters the era of the hybrid soarket, NYSE market-makers shonld continue
1o evolve, progressing from their current role as RCMMg into a new form of market-maker, one

adapted to the pew market, and o providing price lmprovement and added liquidity to & greater

ﬁﬂd“

"1

8 . . ;

Market-makers have also played a prominent role on other exchanges, perticularly those engaged in
aptions tading.  Asmex market-makers, for exemple, contribute to market auality in eoncert with Amex specinists.
On the International Securities Exchange, market-makers have repiaced specialists,

HUCOBIRLY
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degree than they do at present. We hope to work with you in recesting the rofe of N'YSE market-

akess, and in creating pew mies snd procedures 1o govemn thelr new activities,

A1L8’s History of Prics Improvemest and Liguidity Enhapecment

Over the pest 18 months, on the “short side,” ALS provided the MYSE market with over
half a billion dollars in added Hguidity. We did so mainly by shorting steck into rising markets
and supplying price improvement, On the buy side of the market - again viewing the pasi 18
menths ~ ALS covered short position and acguired pew long positions, to the extent of
approximately $2 hillion,

To provide vou with greater perspective on these contributions, | have supplied some
exarmples:

1. Sears Opeping — November 5, 2004

On Nowvember 5, 2004, pews developments cansed the NYSE
irading fn Sests to opem late. In Jarge volume, the stock waded
sharply opward, end ALS sold heavily inte the rising market,
ultimaiely gt a logs. The frm seld 8,000 shaves at $40.85; another
30,000 at $42.50; 10,000 at $42.50; 10,000 ar $42.80; 25,000 at
$43.80; 25,000 ar $43.50; 25,000 st $43,50; 40,000 st $44.75; and
20,000 at 345.00. Tn all, ALS sold short 178,000 shaves within
about tiventy mimues, all into a rising market. By the time Sears
reached 345,00 a share, the short position of ALS is balieved 1o
have cqualed or excecded thet of the NVSE specialist, [niraday,
the firm had sustained a loss of approximately $600,000. By the
end of the day, the firm hed sustained a loss of approximately
F152,000, Meanwhile, ALS's wading, against the trend of the
market, provided an indispensable complement to the specialist’s
effors 1o siabilize the market and suppress volatility.

DI ]
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Kerr MeGee Corp. (BEMG) - Februsry 22, 2005

On February 22, 2005, afler a long weekend, the stock of Kesr
MeGee Corp. (KMG) gapped upward on dramatically increased
buving interest, A company press release had just spnounced a
526% increase in eamings, along with a strong acquisition
program. Its stock rose from $74.75 to $76.20, declined to §73.30,
and then rose again io $74.98. ALS traded a total of 163,200
shares, on both sides of the market. In conformity with NYSE
Rule 1074 (the NYSE Rule governing RCMMSs), ALS fwaded i a
stebilizipg manoer, placed i3 capital at rigk, and sustaimed a net
profit of 538,821, The price stebilization and added Houidity
provided by ALS scrved the interests of both the NYSE and the
public.

Volers Energy Corp. (VL) — April 25, 20035

On April 23, 2005, Valero Energy Corp. (VLO) avnounced that 1t
wonld mequire one of s rivals, Premeor, in an 38 billion dollar
deal thet ransformed Valero into Neorth America’s largest emde oil
refiner. The stock opsned at $75.04, reached a high of $78.95, and
closed of §75.87, Dawing this trading, ALS continuously furmished
price improvement and lquidity to the market, selling short inio
the rsing market. ALS participated as seller on virtually all of the
trades representing upside gaps. The resulting profit to ALS,
536,257, bed been more than paid for by the fum’s sk of its
capital, and by itz contributions to market guality,

Maelson Coors Co. (TAP) — April 28, 2063

On April 8, 2005, Molson Coors Co. (TAF) anpounced a net loss
in its previous Quecter, and attibuted the result to 2 sales decline in
key markets, From a previous close of $77.30, the stock opened
down 9 4 poinds, at $68.25, traded up 1o $73.00, and closed down
at $61.75, As the market declined, ALS participated agpressively
an the buy side, and over the course of the day purchased and sold
248,200 shares. In placing ts cepital at risk, adding Nguidity and
suppressing volatility, ALS received profits of $70,883.

||||||
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5. Doral Financial Corp. (DRL) - March 18, 2005

On March 18, 2005, on rumors of seriously impaired financial
condition, the stock of Doral Fimaneial Corp. (DRL) opened at
$26.40, traded in & range of $26.75 1o $19.60, end closed a1 $21.50.
The activity had been so tmmoltuons thet the company issued 2
press release that evening, explaining that there had been no
relevant corporate events to explain the activity, only & downgrade
of the stock by certain analysts. During the day’s trading, ALS did
not shrink from participating in this merket; they bought and sold a
total of 383,800 shares throughout the day. At one peint during the
day, the firm’s net Josses had reached $175,000, and by the end of
the day, the firzn had still susteined a large net loss.

ALS has sometimes made sipnificant profits in its trading, but bas sometimes sustained
major losses, Its activities of an RCMM, i other words, are far from a “sure thing.” The
RCMM’s position on the Trading Fioor, in general, affords no goavantee of profitability, and the
firm’s capital, po less than thet of an NYSE specialist, is always at risk.

Participation by ALS is predominantly directed towerds break-out and breek-down
sitnations in high-activity stocks, festuring lavge disparities between supply and demand. Low-
volume, inactive stocks, although they too may lack liquidity, vsually de pot require an inflision
of liquidity in substantial size from market-makers, beyond what can be easily provided by the
speeialist. Break-out or break-down situations, on the other hand, demand lignidity in sizes that

may exceed the capabilities of WYSY specialists, and in those instances, & well-capitalized and

witling RCMM can, and often does, provide vital assistance.

060298 153
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The Existing and Fxpected Capitalization of ALS

Besides its cuwrremt capitalization, ALS hopes o atact substantiel new invesiors.
Recendy, two major securities firms have approached ALS to invest in its NYSE market-making
business. The anticipated funding from such scurces would place ALS om a footing compaable
1o, or superior o, that of most of the NYSE specialist organizations.

Proposed New Role for NYSK Market-RMakiers

Historically, RCMMs heve had enly a limited “affizmative obligation.” When the SEC
first approved the institution of RCMMs, the market-makers were required o participate only
when a “blue Bight” summeoned them to the Trading Crowd, usually to assist a specialist in a
break-out or hreak-down situation. At such times, RCMMs were required o provide only
minimal assistance. In practice, however, as noted shove, RCMMs have done more than was
required, and we propose thai, in future, they should do more than cver before.

Specifically, we propose thet the new RCMM operate as true market-rogker, providing
lquidity and price improvement in response 1o published bids and offers and incoming orders,
As we conceive it, therefore, the funciion of the new RCMM would include significantly greater
“affirmative obligations™ ~ in addition o the responsibilities curvently imposed on RCMMSs for
market stabilization.

The new RCMM would be s close analogue of the specialist, buf would operate freely
within 2 wide range of stocks, participating throughout the Floor as macket judgment and market

needs would dictate. RUMM trading would function not merely for RCMMs” own profit, but in

[OODI0 115}
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large part 10 provide siabilization, participation, lguidity and prolfessional intervention in
difficult merker situations, while simultsneously deferring fo public onders.
The key features of the new RCMM function would be these:

1. In place of the RCMM’s former obligation to participaie in
response to “blue light” alems, and then only o the extent of 100
shares, we propose thai RCMMs underteke to provide added
Vauidity and price improvement to the extent of st least 10,000
shares per day.

2. On acquisitions most RCMM trades would be (ss they amc at
present) cither, (a) “stabilizing,” defived as purchases on minus or
zero-minus tHeks, or (b) in a “tickless” market, would be subject to
“G7-style vielding of prioxty, pasity and precedence,

3. On liquidation, the RCMM would be entitied to compete, b only
with respect to the lignidation of positions acguired in the course of
RCMM murket making activities.

4. While standing in the Trading Crowd, the RCMM conld transmit
orders by way of the “handheld” terminal, but only subject to a “G”
limitation -~ vielding protity, parity and precedence to public
orders, but frading in parity with the NYSE specialist.

5. While irading on the Floor, the RCMM would contemporanaously
record and execute all NYSE transactions through the BBS system,
to promote accurate record keeping and effective surveillance, or
alternatively, would fransroit the orders through DOY, Archipelago
or other automated systems,

BEGULATORY ISSUES

Regmlntory History

ALS has an impeccable record of complance with applicable rales, as NYASE

examination reports will confirm,

[ROPI115)



Oct-26-08

[ |-l FLoHEUsw e
041 4pm Frem-ny stock sschange #2417 BRG 2058

M. John Thain
June 20, 2005
Page ©

1. On December 12, 2001, NYSE Exeminers concluded that, “We
have examived these functions [the RCMM, regulatory reporting
and fipancial compliance fupctions of ALS] snd found no
problems worthy of comment.”

2 On Januvayy 6, 2003, the NYSE again reviewed ALS and found
ihat, “We have examined these functions and no exceplions were
aoted,”

3. On December 23, 2003, an WYSE Examiner reviewed ALS for
eompliance with all of the aforementioned mles, plus the SEC's
sew Anti-Money Lanndexing (CAMEL”) regulations. The
Examiners concinded that the fizm had complied with all of these
riles, with one minor exception: 20 sell orders had mot been
marked “long” or “shornt™ ~ an oversight that had been cansed by a
supervisor’s honeymoon.

4, On Febmary 10, 2005, NYSE Examiners concluded that, “We have
examined these fuverions aud no exceptions were moted.”

Creation of Independent Surveillance and Fnforcement Entity

Depending upon cost factors and logisteal feasibility, we wonld lke to explore the
possibility of having RCMMs (or, if necessary, ALS alone) cstablish an independent entity to
perform surveillance audits apd enforcement funciions with respeet to the pew RCMM
regulations.  Thet organization, in cooperation with owr clesring affiliate, wonld generase
periodic reporis and conduct examinations. If necessary, fhey would either take appropriate
disciplinary action, or refer the maiter io the NYSE or the SEC.

The expense of programmiog and generating reports for this purpose could ke borne by
the RCMMs themselves, and the independent surveillance emtity would be accountable o the

NYSE. To the ewient ther direct swveillance activities were required from the NYSE, we
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propose that these he conducied under comiract, as the Amex and the Philadeiphia Stock
Exchange now do through regulatory agreements with the NASD. Tn this way, RCMMs would
detray or absorb the cost of regularing thelr own activities,

COMCLUSHON

Tn sum, the regstatory and enforcement fnctions pertaining to RCMMs in the pew kybnd
market would be cost-fren to the WYSE and its affiliates, end would promote the interests of the
merkeiplace and the public it serves,

The forepoing is only a broad sketch of how market-makers may cvolve in the new hybrid
market, We would weleome vour feedback, and that of vour staff, modifying and expanding this
outline to saitsly the Exchenge's intorests in promoting market quality, mansging cosis and
blending the activities of market-makers into the Exchange’s new market stmchme.

Thank yvou for your consideration.

Very troky vours,

i /%4@9/

Alan L. Sarroff

e Richard Retelum, Esq.
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