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BEWARE OF
WHAT YOU ASK
FOR:

You Might Just Get It

by Constantine N. Katsoris”

When the Uniform Code of Arbi-
tration was first crafted over twenty-
five years ago, the Securities Industry
Conference on Arbitration (SICA)
sought to preserve the three attributes
of arbitration - - speed, economy and,
above all, fairness. As the number of
SRO filings grew dramatically, SICA
periodically amended its Code in the
interest of fairness, often at the expense
of speed and economy.

To prevent trial by ambush, nu-
merous discovery and pre-trial proce-
dureswereadded. Topreventinstances
of conflict of interest, significant screen-
ing and disclosure requirements were
implemented. To avoid theimpression
that arbitrators were being chosen by
the SROsin an arbitrary or unscientific
manner, an elaborate system of list se-
lection was implemented where the
partiesparticipateintheprocess. These
and other changes to the SICA Code
werecarefully effected soastolevel the
playing field, even though they esca-
lated the cost and extended the duration
of the arbitration.

The subject of Awardsispresently
covered in § 27 of the Code and pro-
vides, inter dlia, that: (i) all awardsmust
be in writing and signed by a majority
of the arbitrators;” (ii) al awards are

cont'd on page 2

ARBITRATION
AWARDS
...Wherethe Qun

Don't Shine
by H. Thomas Fehn*

Everyone with human intuition or
small childrenknowsthat sunshineisa
good thing. In addition to giving
warmth and light, the sun promotes
growth and abundance for living
things. Few thingsflourishinthedark
- mushrooms most notable among
them. Common sense leaves little
doubt about this obvious truth.

Back in the good old days when
securities arbitration wasinvented and
for a short time thereafter, arbitrators
mostly got it right. Nobody thought
about explaining awards because all
participantsclearly understoodtherea-
sonsfor the awards, which were prima
facie reasonable. As the quality of
arbitratorswent down, theincidenceof
wrong awards went up.

Today, any experienced user of
thearbitration systemwill testify with-
out encouragement that the number of
unexplainable and wrong arbitration
awards is intolerably high and contin-
ues to increase. Experienced and tal-
ented arbitratorswill bequick to verify
that many of their fellow panel mem-
berslack thestuff togetit right. Disap-
pointed participants will wonder out
loud how it could bethat thearbitration
panel and their evidencewere never in
the same room. If explained awards

cont'd on page 3

* Prof. Katsoris, amember of SAC's
Board of Editors since 1997, arguesin
opposition to Award Explanations on
demand.

* Mr. Fehn, aPartner withthe Los Angeles
law firm of Fields Fehn & Sherwin, argues
in favor of Award Explanations on de-
mand.

Note: Our guest authors' credentials are more fully set forth at the close of their articles.
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deemed to be final and not subject to
review or appeal, except as provided
by Iaw;z(i ii) arbitratorsshoul d endeavor
to render the award within thirty busi-
ness da;/s from the date the record was
closed;” and, (vi) the Director of Arbi-
tration must serve the award on the
parties in a prescribed manner.” The
section al so requires that the award be
made publicly available and include
summary data, such as: the names of
thepartiesand their counsel, if any; the
names of the arbitrators; a description
of the issues in controversy; and, the
amounts claimed and awarded.” This
datais available to the public by vari-
ous vendors, and in accordance with
the policies of the sponsoring SrRO.’
While arbitration is not a system of
precedents, the significance of pub-
lishing these awardsis most important
in maintaining the investing public’s
confidence in the SRO proc&es7

Section 27, however, does not go
so far as to require the arbitrators to
issue written opinions— although they
arefreeto do s0.” This may appear to
be a weakness or deficiency in the
Code and of SRO arbitration, because
written opinions. (i) add “transpar-
ency” to the process by providing in-
sight to the parties as to the rationale
for the award; and, (ii) help partiesin
formulating opinions about arbitrators
with a view towards exercising their
pref%rences or challenges in the fu-
ture.” Aslaudatory as these two goals
are, the benefits they impose must be
measured in light of maintaining the
delicate balance between efficiency

(speed, economy, finality) and fair-
ness.

Indeed, although it may provide
partieswithapsychological lifttoknow
why they won or lost, the plain fact
remainsonearbitrator’ sopinioninone
caseis of no precedential value to an-
other arbitrator in adifferent case. As
far asprovidinginsight astowhether to
select an arbitrator for a future case,
there is some merit to the argument.
However, theclaimants' andindustry’s
bar are already quite adept at sizing up
arbitrators in the SRO pooals.

It is not surprising, therefore, that
some arbitration litigants might favor
mandatory written opinionshby itsarbi-
trators. After all, what harm isthere
to understanding why arbitrators
decided one way or the other? The
day of reckoning, however, hasarrived
with the NASD’s recent surprise an-
nouncement that it will now require
arbitratorstowritewritten opinions[a/
k/al reasoned awardg] if requested by
the parties.10

| donot faultthe NASD in seeking
this transparency in order to improve
the public’s perception as to the fair-
ness of the SRO process. Neverthe-
less, | disagree with those who suggest
that thisis but another instance where
speed and economy should yield to the
perceived interest of fairness.” In-
deed, my instincts suggest that — on
balance — neither fairness, speed nor
economy is well-served by the pro-
po sal .12

cont'd on page 4
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become available, this crisis will
abate.

The goa of securities arbitration
istoget ajust result. Thispremiseisso
universal that not even lawyers will
argue about it. All attributes of the
arbitration process are valued accord-
ing to how they assurearight result. It
isdifficult to discern which attributeis
presently most valued, but it is certain
that explained reasoned awards will
eclipse whatever is presently in first
place.

Herearethereasonswhy explained
awards are a good idea:

1. Accountability. Thereisnoth-
ing that assures your good behavior
more than having to explain your be-
havior to others. Awarenessthat your
behavior must bejustified inspiresyou
toengageinjustifiablebehavior. Chil-
dren learn this well before they arrive
at the age of reason. Arbitrators know
it too.

2. Closure. The parties have the
right to know why they won or lost.
They need assurance that their evi-
dence was considered and their argu-
mentswereheard andunderstood. This
is nothing more than basic fairness.

3. Prophylactic effect. If arbitra-
tors articulate the factors underlying
their decisions, industry participants
will learn where they went wrong and
can then devel op corrective measures.
Similarly, customers can revise their
expectations of the behavior they can
reasonably demand from industry pro-
fessionals. Explaining awards is cus-
tomer protectioninitselemental form.!

4. Decreasedwaste. Knowingthat
arbitratorswill think harder and reason
better, claimantswill bring fewer mer-
etricious cases and respondents will
assert fewer specious defenses. Hu-
man nature being what it is, combat-
antswill wish to avoid exposure of the
foolishness in which they often en-
gage.

5. Settlement enhanced. Asmore
becomes known about the arbitrators
deliberativeprocess, pre-hearing settle-
ments will be enhanced because hear-
ing outcomeswill bemorepredictable.
Correlatively, mediations will more
readily evaluate the true value of
cases.

Any mechanismadoptedtoimple-
ment explained awards must be di-
rected to achieving these goals. The
best template would include the pre-
sentation of issues, pivotal factual find-
ings, conclusions, and credibility de-
terminations. Inall but the most com-
plex cases, detailed explanations or
legal analysis are for the most part
unnecessary. A well-writtenexplained
award will require less than one page.

Author’s Note

| first proposed explained awards
(I am sure | was not alone) more than
25 years ago when | began serving as
an arbitrator. In the first few years, |
actually wrote them without charge
and in asimple format. | thought the
explanation was especialy useful in
small claim - on the paper cases be-
cause the parties had no clue to the
reasoning of their arbitrator.

At some point, the SRO adminis-
trators directed me to stop. They ar-
gued that explaining reasoned awards
provided grist for the appellate mill
and that thiswas per se undesirable. |
offered the view that if | made a mis-
taken award, it would probably be a
good thing if something corrected it
and perhapstaught meathing or twoin
theprocess. Asaresult of thisrejection
of my willingnessto explain awards, |
never learned if | made mistakes and
thus | was denied the opportunity to
enhancemy insight. Certainly, nogood
came from that.

| wish to express my gratitude to
theeditorsof S.A.C. for allowingmeto
express my views in these pages. Itis
aprivilege to share this pulpit and ex-
change views with Professor
Constantine Katsoris. Happily, in the
end, we both speak about an idea that
does a compelling job of speaking for
itself. It is my hope that our views
might bring focusto those rule writers
who struggle to get it right. [ |

* H. ThomasFehn: Litigator, mediator,
arbitrator and expert, Mr. Fehn has been
practicing in the fields of securities arbitra-
tion, regulation and litigation for the past
three decades. He is a founding partner of
Fields Fehn & Sherwin, Los Angeles, CA.
Heand hispartnersrepresent broker-dedlers,
customersand brokersin securities disputes.

Endnotes
1 For this reason, the right to request

explained awards must be available to all

parties.

Editor's Notes:

half of that cost.

process.”

SAA 2005-04 Excer pt: NASD PROPOSING AWARD EXPLANATIONS: AccordingtoaNewsRel ease, dated January
27, 2005, the NASD’ s Board of Governors has approved an amendment to the Code of Arbitration Procedure which will
allow customers and employeesin industry disputesto require awritten explanation of the Award. Requestswill need to
bemadebeforethearbitration panel holdsitsfirst hearing. Theexplanationscan besanscitations, but must addresseach claim
that was granted or denied. Arbitratorswill be paid $200 each when called upon to write adecision, but NASD will absorb

Thisiswhat weknew about theNA SD Rule proposal whenwewrotelast month about the announcement in SAC's Arbitration
Alert. Inthe News Release, NASD CEO Robert R. Glauber is quoted, praising the remarkable proposal: “We have found
that investorswant to know more about how apanel reachesitsdecision. By giving investorsthe option of requiring awritten
explanation of an arbitration panel’s decision, we will increase investor confidence in the fairness of the NASD arbitration

As SAC went to print, the NASD-DR's National Arbitration & Mediation Committee was due to consider the exact text of
therule proposal at its meeting on March 1, 2005. The Securities |ndustry Conference on Arbitration hasthe proposal onits
agenda for a meeting on March 15, 2005.

3
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Requiring written opinionswould
certainly delay therendering of awards,
asthey often arearrived at on the basis
of consensus.” For example, assume
three arbitrators (A, B and C): (i) ini-
tially separately estimate damages of
$10,000, $20,000 and $30,000, respec-
tively; (ii) ultimately agree on a con-
sensus $20,000 award; and, (iii) when
they write the opinion, arbitrator A
bases the award on unsuitability, arbi-
trator B on churning, and arbitrator C
on unauthorized trading. Can arbitra-
tors A, B and C redlistically issue one
reasoned award for $20,000, even
though they totally disagree as to the
reasons? Moreover, would they; or,
wouldthey instead writethree separate
opinions, or oneopinion and two opin-
ions concurring in part and dissenti 21(_]
inpart, or some combination thereof

Nor would opinions necessarily
enhance the cause of fairness.” In-
deed, requiring such opinions might
realistically result in fewer awards in
favor of claimants based upon general
equity grounds, ** and would put addi-
tional pressureonalready strained SRO
staffs, while drafts of written opinions
arecirculated and re-circulated among
the various arbitrators for corrections,
re-drafts, and finalization.”” Besides,
whoisto monitorlghe adequacy of such
written opinions ; and, is it realisti-
cally expected that arbitrators will be
ableto comply with thethirty-day time
frame suggested for the rendering of
unreasoned awards? *°

It is more likely that, instead of
being a window into the rationale of
arbitrators, a written opinion will be
used as a platform and blueprint for
many more motions and appeals, be-
causeit identifies or magnifiestargets,
meaningful or otherwise, for thelosing
party to attack.”” Such additional mo-
tions and appeals are both costly and
time consuming - - eroding the fabric
of speed and economy - - and ulti-
mately result in undue delay in the
payment of any award.” In addition, |
suspect that litigants will attempt to
exploit the use of opinions written in
completed arbitrations as precedential

4

or collateral valuein similar orzzrelated
pending or future arbitrations.

As | expressed earlier, | do not
quarrel with the NASD’s efforts to
improvethepublic’ sperceptionof SRO
arbitrations; however, reasonable
people can differ asto the method. To
this end, however, it should afford re-
sponsible arbitrators the opportunity
of disagreeing and opting out ab initio
-- beforeaccepting anassignment. Ide-
ally, therefore, parties should indicate
their desire for written opinions at the
pleading stage, before the arbitrators
are appointed. Thus, when an arbitra-
torisaskedto serve, heor shecan make
aninformed decisioninitially — at the
time of their acceptance — rather than
first accepting and being later notified
(before the first hearing date) that a
written opinion will berequired. This
timing i ssue spares a conscientious ar-
bitrator the unnecessary embarrass-
ment/guilt that their post-acceptance
withdrawal would delay the proceed-
ings and escalate the cost. The SROs
owe that courtesy to their arbitrators.
Besides, it avoids the additional delay
of later seeking areplacement arbitra-
tor.

Would | refuseto sit asan arbi-
trator if awritten decision wasman-
dated? Theanswer isan emphatic no!
However, before accepting such an
assignment, | might want to examine
thepleadings. | mightalsoinquireasto
who my fellow arbitrators are; for, if |
have to co-author a written opinion, |
would want to know thetrack record of
my co-authors. | can conceive of cir-
cumstanceswhere co-authoring awrit-
ten opinion could be more time-con-
suming thanthehearingsthemselves. |
amafraidthat themischief of theNASD
proposal, aswell-intentioned asit may
be, will be found in the details of its
implementation; and, inthefinal analy-
sis, the public will not be well-served.

* ConstantineN. K atsoris: Wilkinson
Professor of Law, Fordham University
School of Law; J.D. 1957, Fordham Uni-
versity School of Law; LL.M. 1963, New
York University School of Law. Public

Member of SecuritiesIndustry Conference
onArbitration (1977-1997), Active Emeri-
tus Public Member (1998-2002), reap-
pointed Public Member and Chair (2003-
Present). Public Member of National Arbi-
tration Committee of the NASD, 1974-81.
Public Arbitrator at NASD (since 1968)
and NY SE (since 1971). Arbitrator and
Chairperson Trainer at NASD and NY SE
(since 1994). Mediator at NASD (since
1997) and NY SE (since 1999). Arbitrator
at First Judicial Dept. (since1972). Private
Judge at Duke Law School’ sPrivate Adju-
dication Center (sincel989). Arbitrator at
the American Arbitration Association
(since 1991). Public Member, CPR Insti-
tute For Dispute Resolution (since 2004).

Endnotes

Uniform Code of Arbitration &
27(b)2.

Id. at 827(c). A reasonablefinal-
ity totheaward isessential if the processis
to remain one of speedy resolution and
economical relief.

Id. at § 27(e).

Id. at § 27 (d).

Id. at § 27(f).

See Katsoris, SICA: The First
Twenty Years, 23 ForoHAM URs. L.J. 483
(1996). [hereinafter Katsoris I]; see also
Award Report, SEC. ARB. COMMENTA-
TOR, June 1989, at 6-7; Award Report,
SEC.ARB.COMMENTATOR, Oct. 1989,
at 2-7. Indeed, some awards are often
analyzed and commented upon. Id. At 8-
10; see also NYSE Awards on Website,
SEC.ARB.COMMENTATOR, Mar. 1999,
at 14.

7

5
6

See Katsoris I, supra note 6 at
516. .

Id.

Id.

See Susanne Craig, Arbitrators
May Haveto Put That in Writing, Wall St.
J., Jan. 28, 2005 at C1. Itisnot clear from
the press clippings whether both sides, or
only the claimant will have the right to
demand awritten opinion. If sucharuleis
contemplated, fairness and common sense
dictate that both sides are equally entitled
toknow why they wonor lost. Any sugges-
tion that the privilege be available only to
claimantsispregjudicial onitsface. Some,
however, will argue that because arbitra-
tion is basically mandatory for claimants
[actually it is for both sides] and since
three-person panel sincludeaso-called“in-
dustry arbitrator,” that additional perksmust
begiventotheclaimanttolevel theplaying
field. Accordingly, last year, an article
suggested that only claimants should have

9
10

cont'd on page 5
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the right to appeal arbitration awards. See
G. Weiss, Commentary: Give Investors
Their Dayin Court, BW Online, March 22,
2204. Whether arbitration remainsmanda-
tory or how we should select arbitration
panels are separate issues to be debated
elsewhere; for, they in no way justify in-
serting into the arbitration code one-sided
provisionsthat, instead of |evelingtheplay-
ing fiEId, will tend to tilt it.

SeeKatsoris, Post Sawtelle Trem-
ors. Arbitration Faces New Questions
About Sustainability of Punitive Awards,
22 ALTERNATIVESNOo. 4, May 2004, p.
61. [hereinafter KatsorislI] Onearea, how-
ever, where a written opinion may be ad-
visableisin the case of punitive damages,
because of its unusual nature; for, it would
appear that specific findings explaining
the basis of the award of punitive damages
are desirable, so that the offending party
and an appellate court can better under-
stand therational e behind the unusual pun-
ishmleznt being meted out. 1d.

Instinct has been defined as“ be-
havior that is mediated by reactions below
the consciouslevel”. Webster'sNew Col-
legiate Dictionary (1977). Inthiscase, my
instincts have been influenced by my serv-
ing for many yearsasan arbitrator, media-
tor, arbitrator trainer, Public Member of
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SICA, association with Fordham’s Arbi-
tration Clinic, and one who has recruited
dozens and dozens of outstanding arbitra-
tors flor SRO arbitrations.

Katsoris|, supra note 6, at 516.

It would be interesting to see, if
we had awards with three separate opin-
ions (one superb, one borderline and one
“off the wall”), how various courts would
react on motions to vacate such awards.
See also, Jane C. McCarthy v. Citigroup
Global Markets, Inc., Civ. No. 04-00477-
JD (?5' N.H., 1/28/05).

See Katsoris |, supra note 6, at
517. .

Id.

Id. It must aso be kept in mind
that not all arbitrators share a common
background, i.e., some may be lawyers,
accountants, brokers, bankers, business
executives, etc. In an attempt to simplify
the procedure, it would appear that the
proposal does not necessarily contemplate
the citation of cases or other authorities.
Nevertheless, arbitrators bring to the table
their own professional pride- - particularly
as to opinions that bear their authorship.
For example, some arbitrators may be
former Law Review editorswhotakefierce
pride in their scholarship and may insist
uponsomesemblanceof “ blue-book” form.

NAME

For example, would an opinion
be considered adequate if it merely stated:
“1 find for X because he suffered injury at
the hands of Y and Z”? Moreover, would
arbitrator training be expanded to include
opinion writing? Indeed, virtually all JD
programsrequireacoursein legal writing.

19

See supra note 3 and accompa-
nyi ngotext.

See Katsoris, The Resolution of
Securities Disputes, 6 ForoHAM J. CorPo-
RATE AND FINANCIAL LAaw 307 at 346. [here-
inaft(g{ Katsoris 1]

See Katsoris I, supra note 6 at
518. See also Katsoris I, supra note 11.
However, “when panels issue punitive
awards the panel members should explain
not only their reasons for the punishment,
but also give some justification and blue-
print as to their computation to defuse an
appellate court’ sconcern asto guidelines.”
Id. At 76.

Such attemptsarelikely to cause
mischief, particularly with inexperienced
arbitrators. See Barbara Black, Do We
Expect Too Much From NASD Arbitra-
tors?, SEC. ARB. COMMENTATOR, Oct
2004, at 1. For instance, justimaginea30-
page statement of claim with 20 separate
causes of action, including RICO, 10b-5,
etc., etc., etc. [ |
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SecuritiesMediation in the Real World

A Response to Messrs. Smiley and Gard

by Matthew Farley and Brian F. McDonought

We read “A Message to Media-
tors’ (SAC, Vol. 2005, No. 1) twice,
first in amazement at its tone and the
second time with attention to the de-
tails. It makes us wonder if we have
been participating in the same media-
tion process as have Messrs. Smiley
and Gard all theseyears. If the claim-
ants' bar is truly being besieged by
bad-faith requests from respondents
for mediation, and if theexperiencesof
Messrs. Smiley and Gard aretypical of
PIABA’s membership, then why not,
in the words of a former First Lady,
“Just say no!”.

If the practices complained of in
their article are truly representative,
why aren’'t such overtures simply re-
jected? Instead, despite such grousing,
the article concedes (accurately) that
thesuccessrate of securitiesmediation
approaches eighty percent. If the re-
sults from mutually selected media-
tors are as biased, one-sided, and as
unfair as the Smiley-Gard article sug-
gests, then why are presumably com-
petent claimants' counsel permitting
them? Claimants' counsel should — if
they disagree with the mediators as
much as the Smiley-Gard article sug-
gests—advisetheir clientsagainst par-
ticipating in the process or decline the
mediator’ sproposal and proceedtothe
hearing.

At the onset of the institution of
mediation services almost a decade
ago, we were asked our view and re-
sponded tersely (but honestly at the
time) that our clients were already so
concerned about paying for one dis-
pute resolution process that the possi-
bility of potentialy paying for two
such efforts was not attractive. Two
successful mediations later turned our
thinking around. Butweremainfirmly
of theview that mediationsresult from
thefailureof theparties' lawyersthem-
selves to bring the dispute to resolu-
tion. Some cases, for whatever rea-

6

sons, are simply not going to settle.
These cases seldom mediate to a con-
clusion aswell. Experienced litigants
usualy “test the waters’ on one or
more occasions in the prehearing time
frame and generally can tell whether
settlement efforts are worthwhile or
not. The attorneys can (and should)
pursue settlement on their own.

We have participated in approxi-
mately three dozen mediations. We
have never suggested mediating for
some “free discovery” concerning the
claimant. Our case assessments are
premised upon our best understanding
of respondent’ s posture—the good and
the bad — coupled with an experience-
based assessment of what panels have
done in comparable circumstances.
That analysis includes some confi-
dence that the claimant’s portrait, as
depictedinthe Statement of Claim, has
some basis in reality. Unless those
factors change or are clearly shown to
bewrong, neither our, nor our client’s,
assessment of the caseis likely to be
changed in the course of amediation.

In the mediations in which we
have participated, almost all were
sought by our adversary, and almost all
were successful. We have used well-
known mediators, as well as those
newly entering the field after years of
advocacy and/or serviceon arbitration
panels, and even some recently retired
jurists. Weregard all of them as hon-
estly engaged in providing a service
that both sides must embrace for the
processto have any chance of success.
Our experience suggests that the
“skepticism” which underlies the
Smiley-Gard article has little if any
basis in practice and does not accu-
rately characterize the vast majority of
mediators or respondents.

Yes, there is a backlog for the
“rock star” mediators whose services
arenow ingreat demand. Itisalsotrue

that the more successful mediators are
retai ned with frequency by anumber of
member firms who use them on are-
curring basis. Thisisnot acondemna-
tion, butanarithmeticreality, giventhe
fact that the number of brokeragefirms
with recurring arbitration volume is
approximately two dozen, whereasthe
number of potential claimants' attor-
neys are in the thousands.

The notion that mediators rou-
tinely “low ball” a customer’s likely
recovery to seek recurring engage-
ments from respondent firms is with-
out real foundation. If the sentiments
expressed in the Smiley-Gard article
were widespread, then responsible
claimants’ counsel would be advising
against settlements at the amounts
mediators suggest and their clients
would not enter into settlements at
suchlow levels. Andthose mediators
skills would soon be called into ques-
tion and their services not sought. If
that scenario fails to occur, the fault
cannot reasonably belaid at the feet of
the mediators.

The Smiley-Gard article's fasci-
nation with recoveries “in excess of”
the net out-of-pocket and itsridicul e of
offers (and sometimes even recom-
mendations) well below net out-of-
pocket loss(*NOP") ignorethecrucia
difference between possibilities (no
matter how remote) and experience-
based probabilities. A mediator’'s
milieu isthelatter and we are not will-
ing to pay for ruminations as to the
“value’ of unlikely results.

cont'd on page 7

1 Messrs. Farley and
McDonough are members of
Drinker Biddle & Reath LLP.
They have been defending the
financial services industry for
over thirty years and
participating in mediationssince
the process was in its infancy.
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Experienced respondents’ repre-
sentatives have no need for mediators
who try to talk an offer up under the
“Hey, you never know!” school of risk
analysis. Respondents' attorneys un-
derstood that “unpredictability” risk
before they traveled to the mediation.
If adversaries are disappointed at the
failure of mediatorsto hammer away at
outcomes that are remote at best, then
this topic should be pursued when
counsel arespeakinginitially about the
potential for settlement before a me-
diator is engaged.

Similarly, the article’ s suggestion
that the mediator require the atten-
dance of the individual broker and a
senior representative of the firm who
has authority to settle up to the net
out-of-pocket is not only wishful
thinking, but corrosive to the process
itself. It is not the mediator’s role to
imposeoneside swishlist ontheother
and no rational respondent is going to
commit to an unknown list of mediator
“demands’ when making a good faith
commitment to mediation. We have
come close to walking away from me-
diations when the selected mediator
sought to impose a list of procedural
demands that may have worked in his
earlier judicia role when he forced a
few dollars more from the regional
State Farm representative on the eve of
atrial of aroutinefender bender. Any

unusual procedural expectancies
should be aired and agreed to before a
mediator is engaged.

But the notion that the
respondent’s representative must at-
tend with settlement authority “up to”
the NOP (or any other artificially set
amount) is sophistry. Unless the
respondent’s decision-makers have
concluded that arbitration is likely to
result in an award in that amount, that
authority in most cases will never be
given. If seasoned respondent’ s coun-
sel (inside and out) have “priced” the
caseat twenty-fivepercent of theNOP,
there is no way they will ever obtain,
much less attend a mediation with,
“authority” for two, three or four times
that amount.

This is again a reason why we
believe the parties’ expectancies
should be explored by their counsel
before any mediation effort. Unilater-
ally imposing a minimum settlement
authority of one hundred percent of the
NOP, as a condition for doing every
mediation, would be the most efficient
way we know to cut the current media-
tion backlog, because in the vast ma-
jority of casesrespondentswill haveno
reason to attend.

No one is forced to engage the
servicesof amediator they do not wish

K nowledgeable Reporting...Easy Scanning...Comprehensive Coverage
Expert summaries by experienced attorneys, securitieslaw acrossthe board
Unbeatable price; every week, semi-quarterly...or both

touse. And no oneisforced to abide
the mediator’s views. No party has a
right or even an expectation to actions
and commitment levels on the other
side’s part unless those issues have
been raised, discussed, and agreed to.
They will never be acceptable if they
aregoing to beimposed unilaterally by
the mediator after his services have
been engaged. And to the extent there
is some experience with respondents
not being fully prepared to participate
in mediations, it is offset by the pro-
pensity of their adversaries who pro-
pose mediations at the last minute due
to their own lack of readiness. Sincea
hearing adjournment in favor of ame-
diation waives the hefty adjournment
fee that would otherwise have been
incurred, the mediation is effectively
without cost to one side in those in-
stances.

We do not suggest that every re-
spondent who comes to a mediation
has been fully prepared or has realisti-
cally assessed the case, any more than
Messrs. Smiley and Gard can makethe
sameclaimwith regardto every claim-
ant and their counsel. But on balance,
we believe mediation is a process that
has served claimantsand the securities
industry well. We expect it will con-
tinue to do so without ultimatums by
either side to fix a process that isn't
broken. ]
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(ed: "In Brief" isaregular feature of this newsletter, in which short pieces about important and timely developments are
spotlighted for our busy readers. Thearticlesthat appear in this space may have been published within the past month or so
in our companion weekly e-mail serviceon securitiesarbitration, SAC'sArbitration Alert. Wherethisisthe case, thoseearlier
articleswill generally have been edited and updated in order toreflect our current knowledge on thetopic. The SAC Reference
Numbersthat appear at theend of some" In Brief" articlesidentifythe Arb Alertin which theoriginal newsitem on thetopic
waspublishedandit alsoindicatesthat backup materialson thematter areavailabletorequesting subscribersfrom SAC. When
callingtoacquirethose materials, please usethe SAC Ref. No. and ask for the copying and delivery chargesbefore ordering.)

“NASD SPEAKS” AT EVENING FORUM: Repeating an undertaking that she hasmet for the past six years, NASD-DR
Vice President Elizabeth R. Clancy spoke to a group of arbitration practitioners and neutrals on February 7 about
developments and plans for improvement at NASD Dispute Resolution. The February 7 gathering (“NASD Listens... And
Speaks’) wasmoderated by Martin L. Feinberg, former Chair and current member of the Committee on Arbitration and ADR
of the New Y ork County Lawyers Association. The evening forumwasheld at NYCLA’sVesey Street building. Ms. Clancy,
who is Regional Director of the Northeast Office, reviewed case statistics, recent rule changes and responded to attendees
guestions. She reported the promotion of NASD-DR’s Rick Berry to the position of Vice-President, NASD; he remains, as
before, in the position of Director of Case Administration. NASD will have at least one hearing location in every state by the
end of March 2005 (Boise might wait until April). For Ms. Clancy’s Northeast Region, that has meant the addition of new
locations in Newark, Hartford and Providence, with sites soon in Augusta, Manchester and Montpelier. Among other things,
Ms. Clancy spoke about hew procedures, designed to improve processing time, which have been tested in the Northeast Region
and are scheduled for extensionto all Regions by the end of 2006. Studies have demonstrated, she reported, that the staff only
controlsacase-in-process about 20% of thetime. Despitethisfact, the staff have been ableto significantly improve processing
time in those staff-controlled areas through this new processing structure. Moreover, the 8,201 new filings submitted in 2004
were eclipsed by the close-out of pending docket items. There are currently about 11,500 cases pending nationwide and, with
NASD'’s close-out figures surpassing new filings in 2004 and exceeding 2003’ s close-outs by 27%, NASD-DR staff was able
to hold averageturnaround timeof “ hearing decisions’ to 17.5 months (from 17.4 monthsin 2003). Onlineclaimfilingistaking
hold and the arbitrator re-classification project has caused “ not much change.” Finding that some arbitrators remain uncertain
about their correct classification as Public or Non-Public, Ms. Clancy offered to assist those with specific questions after the
evening session ended. Expungement procedures introduced by new Rule 2130 are gradually taking hold and the new
reguirementsfor “ affirmativefindings” from Panelswill, Ms. Clancy expects, |lead tofewer Stipulated Awards. Onthearbitrator
training front, we learned that NASD-DR has set a deadline of March 31, 2005 for arbitrators to take the online expungement
training or lose their active status. She spoke about the new Customer Code, indicating that some amendments have been filed,
most notably, a deletion of the proposed provision for arbitral sanctioning power over attorneys. The new Code will codify
motion practice, recognizing itslegitimacy inthe SRO process, but NASD continuesto emphasize that motionsfor pre-hearing
dismissalswill be granted only in extraordinary circumstances. On the issue of “Explained Awards,” which is so much in the
news since the NASD Board of Governors approved a new rule filing, Ms. Clancy predicted a rule filing in March after the
NAMC has a chance to consider language at its March 1 meeting. Arbitrator removal procedures drew a question from the
audience, leading to the information that unopposed motions to remove an Arbitrator will be granted. Referring to a recent
Neutral Corner article, she urged care on the part of Arbitratorswho are asked to servein concurrent cases. One anomaly inthe
current Chairperson sel ection process createsthe predicament of removing asel ected Public Arbitrator —one, perhaps, mutually
selected by the parties— where both Public Arbitrators on the Panel declineto serve as Chairperson. That possibility will be
resolved when the new Code procedures, creating aseparate Chair list, are adopted. (ed: Onthat last point, should not the staff
check with the partiesfirst to see whether they would accept the Industry Arbitrator asthe Chair? Unfortunately, Ms. Clancy
did not have, asshedid at last year’ sevent (SAA 2004-05), statisticsfrom NASD’ spost-Award tracking system, ontheincidence
of Award vacatur attempts and their outcomes.) (SAC Ref. No. 2005-06-01)

NASD PULLS ATTORNEY SANCTIONS PROPOSAL: On January 3, 2005, NASD Dispute Resolution revised its
November 2003 overhaul package of the new Customer Code by filing with the SEC a revamped 345-page package that
containstechnical corrections, grammatical changes, and some substantive additions. Among the substantive changeswas
one big surprise —the forum has abandoned its attorney-sanctioning proposal. At the recent “NASD Speaks’ seminar (see
above), NASD-DR Regional Director Liz Clancy reported that NASD has deleted a controversial provision in the proposed
Customer Code that would have given arbitratorsa“Rule 11" power over arbitration attorneys. More precisely, proposed Rule
12211 purported to allow Arbitrators to sanction not only parties for noncompliance with arbitral orders, but their party
representativesaswell. About ayear ago, NASD was so focused on gaining SEC approval of thisrulerevision that it submitted

cont'd on page 7
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the sanction proposal in a separate filing (SR-NASD-2004-08) and requested accelerated approval (see SAA 2004-24 for
details). That never happened and, when we recently checked on NASD’ s WebSite, the SR-NA SD-2004-08 proposal was ho
longer listed among the pending rulefilings. Infact, we could not find it on the NASD Rule Filing Status Report section at all,
evenwhenwechecked the* withdrawn” proposals. What wedid find wastherevised Package, submitted on January 3, and there
we located the proposed deletion of the referenceto “any party representative” in new Rule 12211 (re-numbered Rule 12212).
The new Package requires more than the cursory review that we gave it, but, with that caution, we noted that NASD has added
the recently approved text of its rule on direct communications between Arbitrators and parties (SAA 2004-30). Rule 12207
would permit the Director of Arbitration to extend deadlines, not only in accordance with other provisions of the Code, but
whenever “extraordinary circumstances’ warrant. The Director’s power to decline use of the NASD forum (Rule 12203) is
enlarged to include situations where the safety or health of parties, Arbitrators or staff are at play. Section 12302 has been
amended to include reference to the online notification and filing procedures adopted by the NASD (SAA 2004-31) and Rule
12407, entitled “ Additional Parties’ now clarifiesthat amotion to add parties must be served on all parties, including the party
to be added, and the party to be added may respond without waiver of itsrightsor objections. (ed: * SAC submitted a comment
letter to the SEC, urging the Commission not to grant accelerated approval to the “ attorney sanction” proposal in SR-NASD-
2004-08, arguing that, in light of its unique and controversial nature, full opportunity for public comment wasimportant. **
This* cleanup” amendment could signal imminent consideration of the omnibus proposal by the SEC. There-structuring has
been stalled more than a year at this juncture.) (SAC Ref. No. 2005-06-02)

FLORIDA SUPREME COURT/ORAL ARGUMENT/RAPOPORT RULES: Almost exactly oneyear from filing of the
petition, on February 10, 2005, the Florida Supreme Court heard argument from the Florida Bar and otherson a proposal
toamendtheRulesRegulating TheFloridaBar andtheFlorida Rulesof Judicial Administration (No. SC04-135). TheBoard
of Governorsof TheFloridaBar authorized the petition, whichwasfiled on February 9, 2004, after formal notice of the proposed
amendments was published in the January 1, 2004 issue of The Florida Bar News. The amendments were probably being
formulated at the time, but they were thrown into the spotlight by the Court’ s February 2003 ruling in Florida Bar v. Rapoport,
2003 SAC, No. 1, p. 11. Rapoport held that alawyer who was not licensed in Florida, but who maintained an officein Florida
and solicited clientsfor representation in securities arbitration, was engaged in the unauthorized practice of law. The proposed
amendments, however, deal more broadly with the issues that confront lawyers engaged in the multijurisdictional practice of
law (MJP) and offer solutions for unlicensed attorneys who practice in Florida on atemporary and limited basis. The Petition
opines that, in Florida, MJP, which it defines as “alawyer providing legal servicesin ajurisdiction where that lawyer is not
licensedtopracticelaw,” isprohibited, evenon“atemporary or occasional basis.” It also specifically assertsthat “theonly choice
currently available to a party in arbitration is which member of The Florida Bar the person will retain.” The categories of
“temporary practice” affected by the Petition would include: (1) an out-of-state lawyer to work in Floridain association with
“amember of The FloridaBar who actively participatesin thematter;” (2) alawyer who engagesin“ pre-pro hac vice admission
activity;” and (3) an out-of-state lawyer who renders legal services“in a pending or potential arbitration, mediation, or other
aternative disputeresolution.” Thethird category would permit “temporary practice” where one of two conditionsismet: “(1)
the services are performed for aclient who residesin or has an officein the lawyer’ shome state; or (2) the services arise out of
or are reasonably related to the lawyer’ s practice in ajurisdiction in which the lawyer is admitted.” However, the “temporary
practice” presumption endsif there are more than 3 appearancesin a 365-day period “in separate representations” or the lawyer
establishes an office in the State. The rules require the filing of an information statement with The Florida Bar, when an
appearance is made, and the payment of a nonrefundable $250.00 fee “on a per arbitration (appearance) basis.” The Petition
notes that the Arbitration Committee of the Securities Industry Association filed comments to the proposed amendments and
takes specific issue with two itemsraised by SIA. First, it rgjects SIA’s contention that regulation of securities arbitration is
federally preempted, citingthe Court’ srulingin TheFloridaBar re: Advisory Opinion—Nonlawyer Representationin Securities
Arbitration, 696 S0.2d 1178 (Fla. 1997). Secondly, the Petition disagreesthat exemptionspermitted for international arbitration
should extend to securitiesarbitration aswell. Appearancesin connectionwith oral argument were entered by The FloridaBar,
thelnternational Law and BusinessLaw Sectionsof TheFloridaBar, theSIA Arbitration Committee, theJudicial Administration
Committee, the National Association for the Advancement of Multijurisdictional Practice, and Stephen Krosschell of Goodman
& Nekvasil. (ed: Readers may review the transcript of the February 10 arguments before the Court by visiting the Florida
Supreme Court’ sWebSite (http: //www.floridasupremecourt.org) and clicking “ Oral Arguments.” The Krosschell presentation
and submission was a breath of fresh air, coming from a Florida bar member who advocated far less restraint, especially as
to securities arbitration. The Bar in this matter portrays itself as loosening restraints, seeking to bootstrap a conceptual,
parochial and previously unenforced position that only Florida lawyers can present arbitration cases in Florida.) (Special
thanks from SAC to Kacy Lake and Burt Wiand, Fowler White, Tampa, FL, for their assistance.) (SAC Ref. No. 2005-05-05)

OHIO ALERT! UPL WARNINGS: In adecision that addresses limited factswith expansive language, Ohio’stop Court
enjoinsan out-of-state non-attorney representative, who appeared in asecuritiesarbitration, fromtheunauthorized practice

cont'd on page 10
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of law. The Defendants, a Massachusetts-based company named Alexicole, Inc. and Bandali Dahdah, were the subject of a
complaint fromtheir ownclient, aCleveland resident, whoreported the pair. A recommendationthereafter i ssued fromtheBoard
of Commissioners on the Unauthorized Practice of Law that the Ohio Supreme Court should issue an injunction in the matter.
It opined in its recommendation that Alexicole and its owner (Mr. Dahdah) had engaged in the practice of law by their various
activitiesin connectionwith thearbitration proceedingsand particul arized the terms of therecommended injunction. The Court,
in Disciplinary Counsel v. Alexicole, Inc., No. 2004-Ohio-6901 (12/22/04), agrees with the findings and issues the injunction.
Alexicole maintains a WebSite (www.recoverinvestment.com), which advertises its willingness to represent claimants in
securities arbitration around the country and lists Awards and settlementsthat it has obtained for clientsin the past. The Court
does not mention this consideration, nor doesit appear to consider critical the situs of the hearing inthe case. That Mr. Dahdah
does not maintain an office in the State and has not held himself out asan Ohio attorney are not relevant. Pivotal, it seems, are
theresidence of theclient (Ohio) and the nature of the activitiesthat constituted legal services. representation of theclient during
discovery, settlement negotiations (including mediation), and pretrial conferences “by any person not admitted to practicein
Ohio.” Theinjunction that issuesagainst Alexicoleand Mr. Dahdah formally prohibitsthem from offering “legal adviceto any
personin Ohio, including but not limited to advice regarding thefiling of aclaim for asecuritiesviolation and advice regarding
aperson’ sright asaclaimant or defendant in securities arbitration, alawsuit, or other legal or quasi-legal proceeding, including
any termsand conditions of asettlement of any dispute.” (ed: Giventhe unqualified view stated by the Court, even out-of-state
attorneys who are not licensed to practice in Ohio will, as a tactical measure, want to pay heed to the contours of thisruling.
SAC thanksto Pete S. Michaels, Michaels & Ward, Boston, for alerting us to this decision.) (SAC Ref. No. 2005-02-04)

NASD-DR PROPOSESREPRESENTATION RULE FOR ARBITRATION: A new proposal filed by NASD attemptsto
address the difficult questions of party representation by out-of-state attorneys and by non-attorney representatives. “All
partiesshall havetheright to representation by counsel at any stage of the proceedings.” That isthe sum and substance of current
NASD Rule10316. Under aruleproposal filed with the SEC on February 9, 2005, theright-to-representation provisioninal.S.-
based, NASD arbitration would be overhauled to provide for (&) self-representation (pro se) by aparty; or (b) representation by
a licensed attorney. Partners may represent partnerships and officers of a corporation, trust, or association may provide
representation. A representing attorney need only be admitted to practice in a United States jurisdiction or territory to be
acceptable to NASD. Objections to the qualifications of any party representative are relegated to the courts, where the

C, — cont'd on page 11
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“applicable law” will govern. Such objections should not, absent a court order, stay or delay the arbitration proceeding. An
amendment to Rule 10408 contains asimilar provision regarding NASD mediations. NASD explainsin the Rule filing that it
seeks to address “the issue of multi-jurisdictional practice of law in arbitration.” NASD recognizes that, while representation
by out-of-state attorneys is common in its arbitrations, that practice “can be a violation of state unauthorized practice of law
provisions.” Boththe Birbrower casein Californiaand the Rapoport casein Florida have madethat clear. Thefiling discusses
the ABA’s amendment of its Model Rules on Professional Conduct 5.5 to permit “temporary practice” by alawyer in out-of-
state (U.S.) jurisdictions under specified conditions. NASD proposesto expand its concept of representation “to allow a party
to be represented by an attorney admitted to practice in any jurisdiction of the United States.. ., regardless of the jurisdictionin
which the attorneysarelicensed.” A state might still determine that such practice constitutes the unauthorized practice of law,
but this provision may, nevertheless, “ assist attorneysin addressing the issue of multi-jurisdictional practice....” Althoughthe
language of the proposal doesnot expressly statethat non-attorney representativeswill beexcluded fromrepresenting arbitration
disputants, that isclearly theintent. NASD indicatesthat thisprovision “ setsastandard of practicefor thearbitration forum that
is consistent with the other rules and proceedings of NASD, pointing to the disciplinary side where attorneys represent parties
(Rule 9141) and to the SEC Rules of Practice (102(b)). Footnote 9 cites two instances of answers being stricken in NASD
enforcement proceedings because the “ respondent’ s representative had not indicated that he was alicensed attorney.” (ed: We
recently heard from NASD sources that the proposal was not intended to change the status quo regarding NAR participation
in securities arbitration. If that isthe case, NASD should pull footnote 9.) (SAC Ref. No. 2005-06-03)

NEUTRAL CORNER, 12/04: Special arbitration rules—those dealing with special situationsin arbitration, such asRules
10334 and 10335 - were the subjects of staff articlesin the latest issue of NASD-DR’s newsletter for arbitrators.

Rule 10335, Expedited Action: Southeast Regional Director Rose Schindler wrote the lead article for the bi-monthly
periodical, entitled “Injunctions.” Ms. Schindler describestheworkingsof the“Injunctive Relief Rule” and remindsarbitrators
that speedy dispositions are key to the effectiveness of requests for permanent injunctive relief. Awarding temporary or
preliminary injunctive relief has been left to the courts since January 2002, when the Rule was overhauled. Applicableonly to
intra-industry disputes, the Rule now requires parties to seek such relief in the courts, while pursuing permanent relief in
arbitration. That the relief sought is permanent does not mean the process should slow. In fact, the first hearing before the
arbitrators must take place within 15 calendar days of the issuance of any temporary judicial relief. That expedited sessionis
designed to consider permanent injunctive relief, while leaving the question of monetary damages or other relief, if needed, for
subsequent sessions. The expedited requirements and application of Rule 10335 generally have astheir predicate the issuance
of aTRO or preliminary injunction by acourt of law. Rule 10335 isdesigned to address the ongoing relief that will follow, but
sometimesarbitratorsreservetheissuance of relief until all hearing sessionshavebeen completed. “ Thearbitration panel should
issue a prompt ruling after the [expedited] hearing,” Ms. Schindler writes. “...[D]elay defeats the purpose of Rule 10335 and
may significantly impair the parties' rights and expectations.”

Rule 10334, Ex Parte Communications. Staff Attorney Marya M. Santor describesthe new Rule on direct communications
between arbitrators and parties quite briefly and switches the focus to ex parte communications that are not considered within
the boundaries of Rule 10334. The provision permitting direct communications, without the usual arbitration staff relay, went
into effect September 30, 2004. First, Ms. Santor remindsarbitratorsthat ex parte communicationsare generally prohibited and
include conversationswith parties or withesses outside the scope of the dispute, such as* pleasantriesexchangedintheelevator,
hallways, or rest room.” Parties should be instructed on the need to avoid such communications with the Panel and should be
reguested to wait outside the hearing room until they can enter theroomtogether. Prompt disclosure of the nature of any ex parte
communications should follow the incident and should be made on the hearing record.

Thisedition’s“ Q& A” column addresses the situation where an arbitrator finds herself on two casesinvolving the same party.
What to do? “NASD Dispute Resolution strongly discouragesarbitratorsfrom concurrently serving on multiple casesinvolving
the same party.” The newsletter also has short takes on Witness Sequestration (Fact witnesses “typically” excluded; expert
witnesses, not generally excluded); Regional Updates (new hearing locations; arbitrators serving away from their primary
hearing location are not eligible for expense reimbursement); Settlement Month (twice the volume in October 2004);
Settlement Day (NY C, 10/21/04); M ediation M edal (Gold Medal Award to NASD’ s Julie Crotty for mediation video); New
Web Look (since November 1, 2004); Case Statistics (filings down 8%; closings up 26% through November 2004); Phone-
In Workshop; and Arbitrator Training (new 2005 schedule). (ed: The Neutral Corner isaccessible online fromthe NASD-
DR HomePage (www.nhasdadr.com).) (SAC Ref. No. 2005-02-02)

WAIVER-OF-STANDARDSRULE OUT FOR COMMENT: The SEC haspublishedin the Federal Register a proposal
bytheNASD to extenditspilot regarding the California Standar dsto September 30, 2005. Publication of theextension request
in the Federal Register occurred on January 14 (70 Fed. Reg. 10, p. 2685). The proposal itself (SR-NASD-2004-180, filed 12/
9/04) would extend from March 31, 2005 to September 30, 2005 apilot program operational since September 2002 that requires
parties seeking NASD arbitration before a California-based Panel to waive the so-called California Standards. The California
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Standards are rules devel oped by the State to govern private arbitrations within the State and the disclosures and qualifications
required of arbitratorshearing casesin California. NASD, NY SE and SEC have openly challenged the Standards, asthey would
apply to SRO arbitration, as preempted by thefederal regulatory scheme and otherwise unlawful. Since the implementation of
thepilot, the NASD and NY SE (and the PCX) have regularly approached the SEC at six-month intervalsfor an extension of the
pilot, during the pendency of related judicial challengesto the Standards. The difference between thoserulefilingsand thisone
has to do with the timing of this proposal. All of thefilings in the past have been made just prior to the expiration of the six-
month extension and, because of theimminent expiration, accelerated approval wasrequested and granted. Inthiscase, NASD
hasfiled the request three months before the deadline (see SAA 2004-50) and it did not request accelerated approval. Whether
or not the ideawasthe SEC’'sor NASD's, it seems that a clean opportunity for the public to comment on the propriety, details and
duration of the Standardswaiver hasbeen provided (commentson therulewereformally invited until February 4, 2005). Wereported
inSAA 2005-01that aCdliforniaAppellate Courtin Alanv. Superior Court had scoldedtheNASD for protractingitsrefusal toentertain
Californiacases, absent awaiver of theCaliforniaStandards, andinterpreted NASD’ saction, albeitinfull compliancewiththe* Waiver
Rule” (IM-10100(f) of the Code), asa“refusal to arbitrate” under the circumstances of the case at bar. The Court acknowledged that
NASD waswaiting for aresolution by the highest federal and state courtsin California, but specul ated that NASD might till want to
wait for apetition to the U.S. Supreme Court. The Alan Court decided to let the case proceed in court, even though that same Court
hasdeterminedthat the CaliforniaStandardsare preempted by SEC-sanctioned SRO arbitrationrules. (EIC: Theextensionwasgranted
by the SEC, without recel pt of comments, on February 16, 2005, 70 Fed. Reg. 35, p. 8862 (2/23/05).) (SAC Ref. No. 2005-03-02)

NASD-DR NAMES LONDON HEARING SITUS: The SEC noticed the filing of a NASD-DR rule proposal regarding
foreign hearinglocations. NASD isproposingto amend NASD Rule 10315 to permit theforumto hold arbitrationsin aforeign
hearing location, to assess a surcharge for each day of hearings in the foreign hearing location, and to authorize a higher
honorarium for arbitrators who servein aforeign hearing location. This proposal wasfiled last March (SR-NASD-2004-042;
SAA 2004-11), according to the January 26, 2005 comment Release (SEC Rel. 34-51082), and will allow the launching of the
first of such situs arrangementsin London. The proposal was published for public comment in arecent Federal Register. (70
Fed. Reg. 22, p. 5713, dtd. 2/3/05). (SAC Ref. No. 2005-05-02)

NTM 05-09: PREDISPUTE ARBITRATION AGREEMENTS (PDAAS): Setting an effective date of May 1, 2005, the
NASD announcesthat brokerage firmswith PDAAswill need to amend their agreementswith customers. The amendments
areaimed at upgrading the disclosures currently contained in the brokerage PDAAsto alert customers morefully to their rights
and obligationsin agreeing to arbitrate. However, the new provisions on pre-dispute arbitration agreements, which amend the
terms of paragraph (f) of NASD Rule 3110, require more than just disclosures. They also add anew requirement that governs
the process for compelling claims from court to arbitration. That requirement is designed “to protect investors against
involuntary bifurcation of claims’ and it compels members moving to arbitrate claimsfiled in court to “ agree to arbitrate all of
the claims contained in the complaint if the customer so requests.” Just how much territory the “all claims” provision covers
is conjectural at thispoint. It might, for instance, serve to revive adismissed claim if the broker-dealer delays its demand for
arbitration to engage in motion practice. The rule changes aso require broker-dealers to honor requests at any time from
customersfor copies of their agreements and to inform customers of the rules of arbitration forumswhere claims may befiled.
That provision, subparagraph (f)(3) of Rule 3110, istheonly part of thenew ruleto have retroactive application. In other words,
itappliestoall customers, existing, past or future, of thebroker-deal er asof theeffective dateof May 1, 2005, whereasthetextual
requirements apply only to PDAAs executed on or after May 1, 2005. (SAC Ref. No. 2005-05-04)

NTM 05-10, ARBITRATIONTIMELIMITS: Thesix-year eligibility rule, in itsnewly modified form, corrects many of
theillsthat led to litigation in the past, but it isa more complicated rule and the new provisions will invite renewed judicial
interpretation. The NASD Notice to Members announces the amended procedures applicable to determining eligibility of
claims submitted to NASD arbitration and explains some facets of the new rule in detail. Arbitrators, not the courts, will
determineif aclaimisineligibleasuntimely, but if the claimisdismissed from arbitration asineligible, the Claimant will retain
the right to pursue the claim in court. Before arespondent makes that motion, though, it must weigh the requirement that the
Claimant be permitted to remove all claims to court, not just those declared ineligible. Indeed, defense practitioners worried
during the rulemaking process about the theoretical possibility that claimantswould insert stale claimsasatactical lever tofree
themselvesof thearbitration obligation. Arbitrators, of course, can still dismissclaimson statute of limitations grounds, so this
possibility seemsless probablein practice. If the claimsstart in court and the defense seeks arbitration, counsel must takeinto
account that the broker-dealer iswaivingitsrighttoclaimineligibility, if itsmotionisgranted. Not only that, but under achange
to Rule 3110(f) dealing with customer claims (see NTM 05-09), such amotion obliges the member to “agreeto arbitrate all of
the claims contained in the complaint if the customer so requests.” That provision seemseffectively to precludeamember from
preceding a motion to arbitrate with attempts to cull claims with motions to dismiss on statute of limitations or other legal
grounds. The effective date of this rule changeis May 1, 2005 and it applies prospectively to al claimsfiled with NASD on

cont'd on page 13
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or after that date. (ed: Though the effectivedateisafew monthsaway, practitionersdealing with arbitrableclaimsnowin court
will want to address the tactical concern that the new rule could alter the expected impact of actions taken pre-May 1. Since
the Rule' s applicability is pegged to when a claimisfiled in arbitration, the earlier litigation history of the dispute could be
retroactively affected by an arbitral filing that takes place on or after May 1, 2005.) (SAC Ref. No. 2005-05-03)

NASD EXEMPTION FOR “PROFESSIONAL” MEDIATOR/ARBITRATORS: Attheannual PLI Securities Arbitra-
tion Seminar in August 2004, guest speaker (and NASD Arbitration Director) George H. Friedman was asked whether
mediator activitiesweighedin thedetermination of an Arbitrator’ sclassification asPublic or Non-Public; anew NASD rule
filing addresses that specific question. The answer to the question from an audience member is less important than the
significant difficulty that it posed, i.e., that the NASD has made the terms “professional” and “professional work” pivotal in
determining the appropriate classification of an Arbitrator, but it has failed to define the terms. Instead, it has relied upon the
independent interpretations of each Arbitrator, who has completed a questionnaire, asking, among other things, if gheisa
“professional,” and it has based judgments on these answers when assigning “Public” or “Non-Public” status to each of its
neutrals under new classification rules implemented in July 2004. Under the “Public” classification, the “annual [industry-
related] revenue” of a*“professional” or her/his“firm” cannot exceed 10% during “the past two years” or the classification will
belost. The*Non-Public” classificationincludesa* professional who hasdevoted 20% or moreof hisor her professional work”
toindustry-related “ businessactivities’ within“thelast 2 years.” Becausesecuritiesmediatorsareretained and paid by “clients’
who, perhapshalf thetime, arebroker-deal ersor associated persons, NA SD hasproposed anew InterpretiveMaterial (IM) 10308
“to clarify that (1) fees for service as a mediator are not included in determining whether an attorney, accountant, or other
professional derives10% of hisor her annual revenue from industry-related parties; and (2) serviceasamediator isnot included
in determining whether an attorney, accountant, or other professional devotes 20% or more of his or her professional work to
securitiesindustry clients.” The new proposal (SR-NASD-2005-007) was filed with the Commission on January 19, 2005 and
moved quickly tothepublication stage (SEC Rel. 34-51097, dtd. 1/28/05) (70 Fed. Reg. 22, p. 5715, dtd. 2/3/05). NASD explains

______________________________ contd onpage14_
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that the July 2004 rule changes* arguably could be construed broadly enoughto cover revenuederived from serving asamediator
inacaseinvolving an industry party (since both sidesin amediation normally pay ashare of the mediator’ sfees)....” Because
“thiswas clearly not theintent of the recent rule changes,” the NASD isformalizing itsinterpretation through this Rulesfiling.
It addsthat “the NASD Dispute Resolution Board also determined that parties may wish to know that an arbitrator on their list
also servesasamediator and may befamiliar withtheindustry partiesor their counsel. NASD believesthat any potential conflict
isbest addressed by ensuring that arbitratorswho are mediatorsdisclosethisfact in their arbitrator disclosures.” By making this
clarification, NASD concludes, arbitrators who also serve as neutral mediators may “remain classified as public arbitratorsif
they otherwise meet the public arbitrator classification requirements.” (ed: Well, that’ sgood, but why not just define theterm
“ professional” and resolve a host of classification problems, instead of providing ad hoc exemptions?) (SAC Ref. Nos. 2005-
04-03 & -05-02)

NASD ARB LISTSMOVE TO RANDOM SELECTION: The SEC posted notice that it has approved the NASD rule
proposal to convert to arandom list selection system fromitscurrent rotational system. NASD Dispute Resolution pulled this
proposal (SR-NASD-2004-164) fromitsomnibusrule proposal regarding the Customer Code and submitted it asaseparaterule
filing. The new proposal seeks to change a single word in NASD Rule 10308, entitled “ Selection of Arbitrators.” The word
change substitutes“ random” for “rotating” and governs how the NASD-DR will create lists of arbitrator candidates for parties
to consider (see SAA 2004-50 for more detail). The SEC staff has been reviewing the omnibus Code changes for over ayear
at this point and NASD needs to time properly the computer program changes for arandom system to coincide with atransfer
of the current CRAFTIS and NLSS systems to a combined MATRICS (“Mediation and Arbitration Tracking and Retrieval
Interactive Case System”) platform. The proposal was granted accel erated approval by the Commission on January 26, 2005
(SECRel. 34-51083) and wasannouncedinthe Federal Register (70 Fed. Reg. 21, p. 5497, dtd. 2/2/05) (ed: Oneoftheperipheral
factsthat appeared inthisRelease: inthe past two years, NASD has added approximately 1,000 arbitratorstoitspool.) (SAC
Ref. No. 2005-05-01)

NY SE SUPPLEMENTAL SELECTION PROCEDURESEXTENDED: TheNew York Stock Exchangefiledan extension
request with the SEC that would maintain alternative arbitration selection procedures until July 31, 2005. The Exchange
previously obtained an extension of its pilot program on selection procedures until January 31, 2005 (SR-NY SE-2004-28, SAA
2004-27), but, in SR-NY SE-2005-10, it moves early to secure enough time for the Commission to consider arecent related rule
filing (SR-NY SE-2005-02). Proposal 2005-02 would amend NY SE Rule 607 to permit a unilateral option for customers and
non-member parties (which includes employee-disputants) to select either Random List Selection or traditional Staff
Appointment procedures asthe method for sel ecting arbitrators (see SAA 2005-01 for amore detail ed explanation of thefiling).
The SEC published its approval (SEC Rel. 34-51085, dtd. 1/25/05) (70 Fed. Reg. 22, p. 5716, 2/3/05) of the extension, which
will leave in place two alternatives to the default procedure (Staff Appointment) that can become operable only by mutual
agreement of the disputants: (1) Random List Selection, under which the parties are provided randomly generated one or two
lists of public and securities classified arbitrators from which to strike candidates and rank their remaining choices; and (2)
Enhanced List Selection, in which six public and three securities classified arbitrators are sel ected by the Exchange staff, based
upon the candidates' qualifications and expertise. This method restricts the number of strikes and requires ranking of those
remaining. The 2005-02 rule filing proposes an end to the Enhanced option and leaves the choice of random selection or staff
appointment to the non-member or customer party. The 2005-10 proposal for a six-month extension was granted immediate
effectiveness as “ non-controversial.” (SAC Ref. No. 2005-04-04)

NY SE STATS, 2004: TheNew York Stock Exchange ended 2004 with a murmur, asthe number of claimsfiledin thefinal
quarter of 2004 slipped below 200. 800 new caseswere submitted to NY SE Arbitration during thefirst three quarters of 2004,
an average of more than 250 per quarter, but in the last quarter of the year, only 172 more claimswere added. Thisleavesthe
Exchange with afinal tally for 2004 of 972 casefilings, thefirst timeit hasfallen below 1,000 new cases since 2001. 1n 2002,
the number of customer disputesfiled almost doubled, surging from 536in 2001 to 1,008. That number began to subsidein 2003
to 862, even while the number of industry disputes filed continued to climb (340 vs. 283 in 2002). Then, in 2004, the number
of customer disputes accel erated its downward decline, whileindustry disputes dipped about 25% (255 v. 340in 2003). All in
all, thenumber of claimsfiled declined morethan 20%fromthe1,223filedin 2003 and 26% fromtherecent highsof 2002. NY SE
doesnot report stati sticsabout turnaround time, win rates, or dollarsawarded, asNA SD does, but theinformationit doesdisclose
about case close-outsindicatesthat it continuesto attack longer turnaround times. Therewere 1,095 cases closed in 2004, about
13% morethanthenumber of casesfiled. That isthefirst timesince2000that NY SE hasclosed morecasesthanit opened. Nearly
40% (419) of the 1,095 cases closed in 2004 ended after a hearing and Award, a much higher percentage than the 20-25%
generally experienced by NASD. In addition to these “decided” cases, NY SE reported 542 “ settled” cases (about 50% of all
close-outs) and 124 “ other” casesclosedin 2004. That “other” figureisexceedingly large historically and four timeslarger than
the31“other” casesclosedin 2003, yet no explanation accompani esthe statistical report regardi ng the componentsof the* other”

cont'd on page 15
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figure. NASD experienced asurgein Stipulated Awards in 2004, which likely affected its“ All Other” figure (SLA 2005-02),
but the number of Stipulated Awardsissued by NY SE isnegligible. Intotal, the close-out performance exceeded talliesin recent
years: by about 26% more than the 869 close-outsin 2003; and by 52% more than the 719 close-outsin 2002. (SAC Ref. No.
2005-03-01)

NFA’'s“ARBITRATOR UPDATE": TheFall 2004/Winter 2005 edition of the National Futures Association’s newsl etter
for arbitratorscontainstimely information and answersto questionsabout NF A Arbitration. NFA includesan updated roster
of the Arbitration staff with e-mail addresses, telephone and fax numbers, and even athumbnail picture of each staff member
withtitleand function. NFA dealswith amuch lighter volume of casesthan NASD, whoseforum isalso open to administering
futuresdisputes. Moreover, asamatter of policy, theNFA forumtriesnot to usethe samearbitratorstoo often. Asaconsequence,
it reminds neutralsin this newsletter that lack of service does not mean disqualification. Two-thirds of the forum’'s cases are
situated in six states (IL, IN, TX, FL, NY & CA), so “arbitrators who do not live in or near those areas may not hear from us
to serve very often.” On the other hand, NFA isactively seeking new arbitratorsin Seattle, Memphis, Nashville, Indianapolis,
Denver and Houston, in order to increaseitsroster. It maintains afavorable turnaround time of 6.7 months and has, through a
December 2003 changeinitsrules, expanded its scopeto hear disputes“involving retail off-exchangeforeign currency (Forex)
—related disputes.” These Forex claims have, over the past year, become alarge (24%) segment of the new claims being filed
for NFA arbitration. Qualified arbitrators who are familiar with this type of transaction are being actively sought. Training
requirements still apply. “NFA expectsits arbitrators to have participated in an accepted training course within the past three
years.” NFA providesaCD for training at home and periodically visitsmajor citiesfor Arbitrator Training Forums. However,
training with other forums, suchasNASD, NY SE or AAA may substitutefor NFA training, if NFA isproperly notified. Finally,
in a Q& A column, the staff addresses discovery abuses. Members who fail to produce documents can be sanctioned under
Section 8(d) of the Code or Section 7(d) of the Member Rules, and those Memberswho act in“bad faith” may even be sanctioned
without the predicate of aviolated discovery order. “If the Member is not aparty,” sanctions are not recommended. The staff
does offer, though, that “the panel can ask the Case Administrator to refer the complaint to the [NFA] Compliance Department
as aviolation of CR 2-5." Finally, NFA reports that it “now schedules a pre-hearing conference call with the parties and
arbitratorsin certain cases’ and seeksfeedback on the utility of thesecalls. “Do youfind them useful? ...Would you prefer that
we not schedule a pre-hearing call but just use mail-in calendars to schedule the hearing?’ (SAC Ref. No. 2005-02-03)

PACIFICEXCHANGE FILESFOR FEEINCREASE: Trackingthefeescheduleof theNASD, PCX hasproposedraising
itsfeesin industry controversies, imposing pre-hearing and hearing processfeesin all disputes, and increasing its member
surcharges. The Pacific Exchange runs a smaller program that concentrates almost all arbitrations in California, whereit is
based, but its Panel of neutrals are generally credited by California practitioners as worthy and Panel Awards, in form and
substance, are superior tothoseissued by NASD or NY SE. Inthisfiling, whichwaspublishedinthe February 4 Federal Register
(70 Fed. Reg. 23, p. 6063), the Exchange maintains that its“ arbitration program offers acomparable level of serviceto that of
the NASD and is one of the competing forums for securities arbitration.” It relates that it previously sought arbitration fee
increases in 2002 and now returnsto “bring itsfeesin line with competing forums as well as recover costs associated with the
PCX arbitration program.” The fee change was submitted on December 2, 2004 (SR-PCX-2004-118), according to the
announcement Release (SEC Rel. 34-51102, dtd.1/28/05). Comments are solicited for submission by February 25, but the
Exchange requested and obtained “immediate effectiveness.” (ed: NYSE submitted a fee increase proposal in October 2004
(see SAA 2004-42), but, fromwhat we can tell, it has not yet been approved or even published in the Federal Register.) (SAC
Ref. No. 2005-06-04)

INFORMATION REQUESTS: SAC aimsto concentrate in one publication all significant news and views regarding
securities/commodities arbitration. To provide subscribers with current, useful information from varying perspectives,
the editor invitesyour comments/criticism and your assistance in bringing items of interest to the attention of our readers.
Please submit |etters/articles/case decisions/etc.

TO: Richard P. Ryder, Editor
Securities Arbitration Commentator
P. O. Box 112
Maplewood, N.J. 07040.
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Articles & Case Law

As a regular feature, SAC summarizes articles and case decisions of interest in the field of securitiesscommodities
arbitration law. If you find onewemissed or areinvolved in acasethat producesan interesting decision, pleasewriteand
send usacopy. Asitisour objectiveto cover all relevant decisions, wewill sometimesincludedecisionsinthecurrent“ Articles
& CaselLaw” sectionthatissued ayear or moreago. Wealso summarizeunpublished decisionsand orders. For thesereasons,
reader sarecautionedto cite-check casesto assurethey havenot been overruled and may becitedin accordancewith local court
rules. Wethank our reader swho have contributed court opinionsand who, by their efforts, help usall to keep informed.
Credit isgiven to contributors at the end of therelevant case summaries.

STORIESCITED

2 Update: NASD To Require
Arbitration—Award Explanation, by
Lynn Cowan (updates with attorney
Seth Lipner comment), WALL St. JRNL.
(on-line ed., 1/27/05)(NASD will re-
quirearbitration panelstoprovidewrit-
ten explanationsin somecircumstances
under a new rule proposal).

Awardto Investor Who Concealed
Hisldentity Not Improper, Court Con-
firms, Sec. Rec. & L. Rer., Vol. 37, No.
5, 1/31/05.

BDO Loses Bid For Arbitration
On Tax Shelters, by Jonathan Weil,
WaLL St. JrnL. (on-line ed., 1/21/
05)(Federal judge denies request by
BDO Seidman to force former tax-
shelter clients to arbitrate as firm's
contracts with clients were fraudulent,
rendering contracts' arbitration clauses
unenforceable).

ClassActionOver Analysts' State-
ment Goes Forward, by Michael
Bobelian, NY L. Jrne. (on-lineed., 1/
21/05)(the fraud-on-the-market doc-
trine may be applied to misstatements
made by securities analysts in the
Demarco v. Robertson Stephens Inc.,
[03 Civ. 590, S.D. N.Y.] class action
suit).

Confirmation of Arbitral Win Is
Issuein Quit, by Elizabeth Stull, WaLL
St.JrRAL. (On-lineed., 2/7/05) (summary
judgment denied in a malpractice ac-
tion against former partners of a de-
funct law firmthat failed to confirman
arbitration award).

Investor Wins $1.15M Vs. Credit
Suisse On Swap Fund Risk, by Lynn
16

Cowan, WALL St. JrRnL. (on-lineed., 2/
4/05)(aninvestor who claimed her bro-
ker inaccurately promised an invest-
ment fund would limit her risk was
awarded $1.15 million [plus $385,000
ininterest] in a AAA arbitration).

Investors' Arbitration AwardsHit
Record $194 Millionin 2004, by Lynn
Cowan, WALL St. JrRnL. (on-lineed., 1/
28/05)(theawardfigureisup 20%from
2003 according to NASD statistics).

Investors' FailuretoLinkMerrill’'s
Reportsto Losses I's Fatal to Suits, by
Mark Hamblett, NY L. JrnL. (on-line
ed., 1/21/05)(claimsagainst Merrill and
itsanalysts for the collapse of Internet
stocksfailed to charge requisite speci-
ficity leading to dismissal of lawsuits).

NASD May Require Written Deci-
sions From Arbitrators, by Susanne
Craig, WALL St. JraL. (on-line ed., 1/
28/05).

NASD Proposes Plan to Require
Written Awards on Request, by Justin
Kelly, ADRWorLD.com (on-line ed.,
2/3/05).

Native American Tribe Wins
$2.65M AwardVsBroker ING, by Lynn
Cowan, WALL St. JrRnL. (on-lineed., 2/
3/05)(a Wisconsin-based Native
American tribe claimed an account for
its children was pushed into inappro-
priate proprietary C-share mutual
funds).

New Rule May Lead More Arbi-
trations Into Courtroom, by Susanne
Craig, WALL St. JrnL. (on-lineed., 2/4/
05)(the NASD proposed a new rule
that would force arbitratorsto provide
written decisions if asked).

Saving For A Sunny Day, by Neil
George, By Georce (on-linee-letter, 2/
3/05)(discussing, among other things,
accountability [or lack thereof] of
NASD Arbitratorsinrendering Awards
andthenew proposal which, if adopted,
may requireArbitratorstoback uptheir
decisions with areason).

Schwab Is Facing Elder Abuse
Claim, by AngelaPruitt, WALL ST. JRNL.
(on-line ed., 2/1/05)(a 71-year-old
woman files an NASD arbitration
claiming Schwab sold her improper
investment products, including vari-
able annuities, to finance her retire-
ment).

To Write or Not to Write: the
Arbitral Dilemma, by Richard Roth
and Jordan Lam, NY L. JrnL. (on-line
ed., 1/6/05)(courts have begun atrend
of refusing to simply “rubber-stamp”
theconfirmationof arbitration awards).

ARTICLESCITED

10(b) or Not 10(b)?: Yanking the
Security Blanket for Attorneysin Secu-
rities Litigation, by Elizabeth A.
Nowicki, CoLumsia Bus. L. Rev., Vol.
2004, No. 3, p. 637.

ADR Brief: Financial Services
Company[ Waddell & ReedInc.] Finds
Itself Awash in ADR Matters, ALT. TO
THE HigH CosT oF LiT., Vol. 23, No. 2,
2/05, p. 19.

A Response to Professor Coffee:
Analyst Liability Under Section 10(b)
of the SecuritiesExchangeAct of 1934,
by Elizabeth A. Nowicki, U. or CiNCIN-
NATI L. Rev., Vol. 72, No. 4, Summer

2004, p. 1305.
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Analyst and Broker-Dealer Liabil-
ity Under 10(b) For Biased Stock Rec-
ommendations, by Ann Morales
Olazabal, NYU JrnL. oF L. anD Bus,,
Vol. 1, No. 1, Fall 2004, p. 1.

Arbitration and Arbitrability:
TowardanExpectationModel, by Mark
Berger,BavLorL.Rev.,Vol.56,No.3,
Fall 2004, p. 753.

CALLING ALL ARBITRATORS—
Reclaim Control of the Arbitration
Process—TheCourtsLet You, by David
E. Robbins, L. oF DispuTE. RES. (AAA
2005).

Commentary: Considering Con-
flict Resolution Education: Next Seps
for Institutionalization, by Jennifer
Batton, ConrLicT Res. QUART., Vol. 22,
No. 1-2, Fall-Wint. 2004, p. 269.

Commentary: Research on Em-
ployment Dispute Resolution: Toward
a New Paradigm, by David B. Lipsky
and Ariel C. Avgar, ConrLicT REs.
QuarT., Vol. 22, No. 1-2, Fall-Wint.
2004, p. 175.

Conflict of Interest Economicsand
Investment Analyst Biases, by H. D.
Vinod, BrookLYN L. Rev.,Val. 70, No.
1, Fall 2004, p. 53.

Conflict Resolution Education:
The Field, the Findings,and the Fu-
ture, by TriciaS. Jones, ConrFLICT REs.
QuarT., Vol. 22, No. 1-2, Fall-Wint.
2004, p. 233.

Disregarding Manifest Disregard:
Watts Shifts Standard for Vacating
Arbitrators’ Decisions, by Paul J.
Krause, Derense CounseL JRNL., Vol.
72, No. 1, Jan. 2005, p. 79.

Drafting Enforceable Mediation
and Arbitration Clauses. Who? What?
When? Where? How? Why? (And Who
Decides All of This Anyway?), by N.
Henry Simpson, Tx Bus. LiT., Fall 2004,
p. 5.

Employment Dispute Resolution:
The Case for Mediation, by Lisa B.

Bingham, ConrLict Res. QuArT., Vol.
22, No. 1-2, Fal-Wint. 2004, p. 145.

Enron, Fraud, and Securities Re-
form: An Enron Prosecutor’ s Perspec-
tive, by John R. Kroger, U. or Co. L.
Rev.,Vol. 76, No. 1, Winter 2005, p. 57.

Investment Arbitration Under
ICS D and UNCITRAL Rules: Prereg-
uisites, Applicable Law, Review of
Awards, by Georgio Sacerdoti, ICSID
Rev.,Voal. 19, No. 1, Spring 2004, p. 1.

Punitive Damages: Achieving
Fairness and Consistency After State
Farm v. Campell, by Nitin Sud, De-
FENSE CounseL JRNL., Vol. 72, No. 1,
Jan. 2005, p. 67.

Removal of Securities Act of 1933
Claims After SLUSA: What Congress
Changed, and What It Left Alone, Sr.

JoHN’s L. Rev., Vol. 78, No. 4, Fall,
2004, p. 1193.

Securities Laws and Corporate
Social Responsibility: Toward an Ex-
panded Use of Rule 10b-5, by Rachel
Cherington, U. oF PA JRNL. OF INTERNAT.
Econ. Law, Vol. 25, No. 4, Winter
2004, p. 1439.

The Supreme Court Raised Its
Voice: Arethe Lower Courts Getting
the Message? Punitive Damages
Trends After State Farm v. Campbell,
by Laura Clark Fey, Scott D. Kaiser
and William F. Northrip, BayLor L.
Rev., Vol. 56, No. 3, Fall 2004, p. 807.

The World After State Farm v.
Campbell: Punitive Damages: Past,
Present, and Future, WesTern Srt. U.
L. Rev., Vol. 32, Issue 1, Fall 2004.

TheyWereShocked, Shocked: The
“ Discovery” of Analyst Conflicts on
Wall Street, by BarbaraM oses, Brook-
LYN L. Rev., Vol. 70, No. 1, Fall 2004,
p. 89.

Wall Street in Turmoil: Sate-
Federal Relations Post-Eliot Spitzer,
by Jonathan R. Macey, BRookLYN L.
Rev.,Vol. 70, No. 1, Fall 2004, p. 117.

ARTICLE SUMMARIES

CALLING ALL ARBITRA-
TORS—Reclaim Control of the Ar-
bitration Process — The Courts L et
You, by David E. Robbins, JvL. oF
Dispute. Res. (AAA 2005).

Party representativesinarbitration
today have complicated the arbitration
processwiththe"implementsof litiga-
tion.” Arbitratorsarefearful of wrest-
ing control of the process from the
litigators, because they believe they
risk vacatur. “ That fear isunfounded,”
the author writes, and the persistence
of that fear hurts arbitration. This ar-
ticle setsout to demonstrate that courts
continue to respect the principle of
finality in arbitration and to honor the
parties choice of a smpler form of
justice. The author’s purpose in can-
vassing the post-Award landscape to
fortify this position is “to provide a
backbonetransplant to my fellow arbi-
trators, to endow them with the cour-
age to reclaim control of the process
while still affording all parties a fair
opportunity to present their case.”

Fundamental fairnessisthetouch-
stone of an arbitration that will with-
stand post-Award challenge. Adher-
ing to procedures that assure both par-
ties an equal opportunity to be heard
and to have their evidence considered
iskey to fundamental fairness. Parties
may contest arbitral Awards on avari-
ety of grounds, some having to dowith
merits rulings and jurisdictional con-
siderations, but the author’ sfocus con-
centrateson post-Award challengesthat
relate to an arbitrator’s hearing man-
agement skills. Demonstrating that
fear of vacatur in these categories is
unfounded should solidify arbitrator
resolve to pursue efficient hearings
more vigorously.

Arbitrator bias, or “evident par-
tiality” as the FAA more precisely
namesit, most often stemsfromdisclo-
sures not made, as opposed to recusal
failures after disclosed conflicts. Mr.
Robbins reviews the circumstances of
numerous court decisions, establish-
ing principles for guidance along the
way. Bias challenges based upon ac-
tions and statements in the hearing

cont'd on page 18
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room, as opposed to known and un-
known conflicts are generally not suc-
cessful. Where parties have seen
abrasiveness, rudenessand hostility on
the part of the arbitrator as bias, the
courtshavetendedtoview suchalega-
tions within the context of expediting
and managing the proceedings. Even
opinionson thesufficiency or credibil-
ity of the evidence do not demonstrate
bias. Asonecourt putit: “An arbitra-
tor ... may develop an opinion during
the course of the hearing and even
expressit.”

Similarly, evidentiary rulings and
procedural decisions rarely form the
basis for a bias finding. Arbitrator
misconduct, such as an unreasonable
refusal to postpone the proceedings,
can provide grounds for vacatur, but
errors in judgment alone will not suf-
fice. Thearbitrator's mindsetisnotin
guestion, aswith bias, so perceptionis
not the issue. Rather, a party must
show serious damage to itsrights as a
consequence of theruling. Inthe case
of postponements, “courts consider
whether there was a reasonable basis
for the decision and whether the denial

created a fundamentally unfair pro-
ceeding.” Excluding evidenceasirrel-
evant or cumulative will similarly be
protected, so long as the judgment is
simply erroneous, but not egregious.

Exceeding powersasaground for
vacatur is based on the contractual au-
thority granted the arbitrator. “Arbi-
trators should take care,” the author
advises, “inmaking their jurisdictional
rulings and deciding only the claims
submitted that are subject to the par-
ties agreement to arbitrate.” Arbitra-
tors must render their Award in the
form required by the agreement and
conduct the hearingsasrequired by the
rules. Again, though, prejudice from
the imperfect execution is required to
reach the high threshold set for vaca-
tur.

Mr. Robbins provides numerous
illustrations of vacatur attempts based
upon non-statutory standards devel-
oped by the courts, including manifest
disregard, irrationality, public policy
and lack of due process. At intervals,
heelaboratesupon anillustrated ruling
to draw a more general lesson about
arbitral conduct and to return, in the

midst of many rulings recited, to the
primary theme of arbitral latitude and
flexibility. Indeed, the collection of
case holdings covered in the article
approaches prodigious and it threatens
at times to become confusing.

Ultimately, though, the case stud-
iesthemsel vesbeginto makethepoint,
separate and apart from the commen-
tary. Virtually all of the casesinwhich
vacatur was granted revea circum-
stances that are egregious and funda
mentally unfair and over-the-top. On
the other hand, one often thinks the
circumstances questionable where
Awards are upheld, yet the courts de-
clined to interfere or to second-guess
the panels. Given the favor accorded
arbitral rulings by the courts, the au-
thor sums up, “[@]rbitrators should be
emboldened[to] promptly establishand
thereafter maintain control of the case
toitsconclusion.... [T]hereislittleto
fear fromthe courts. So, go ahead,” he
writes, “reclaim control of the pro-
cess.”

EIC: David Robbinsisa member of
SAC's Board of Editors.

r-r-—— ——— """&"—"Ff«~«FH——™—"™—""F/"™—/"™"FF//—F/T"F"oD" ®//HF"+F7H"+7 /7T —H"7HF"7—F77F"7/7 77—/ —/—/— A

Subscribe Today to our SCAN Family of Products!

NAME

|:| SCAN Premier -- full access to the SCAN Awards
Library and to SCAN Plus -- $995 for one year

|:| SCAN Plus Only-- access to online fiel d-based
search-and-report system -- $595 for one year

SAC-CCH AWARDS NETWORK (SCAN)

In 1989, SAC'scomprehensive collection of morethan 35,000 securitiesand commoditiesarbitration Awardsoriginated; then |
followed SAC's unique field-based search-and-report system for targeting relevant Awards and presenting time-saving |
summaries. Now comes SCAN, an onlineeffort between CCH Incorporated and SAC to place Award searching in your hands |
viathe Internet. CCH moved our SCAN Awards Library online using aword-searchable PDF format and then added SCAN
Plus, the onlineversion of SAC'spopular search-and-report system for checking past Awardsinvolving your arbitrators, your I
adversary and opposing parties.  For more information on the growing SCAN family of products, please visit our WebSite
at http://scan.cch.com or, if you know what you want, just mail us this coupon and subscribe today!! Thank you.

SECURITIESARBITRATION COMMENTATOR, Inc.
ATTN: SCAN Family of Products
P. 0. Box 112
Maplewood, NJ 07040

ORGANIZATION

ADDRESS

CITY/STATE/ZIP




Securities Arbitration Commentator

Vol. 2005, No. 2

ARTICLES & CASE LAW cont'd from page 18

Cases

SUMMARY OF DECISIONS

(ed: The court decisions summarized
below are arranged by major subject
heading first and digested in a single
sentence. This enables readers to
quickly refer tothe courtsor topicsthat
are of key interest. The decisions are
then arranged in alphabetical order by
Plaintiff and summarized more fully.
The single summary sentences are re-

peated and bold-type headnotes are
added to facilitate quick scanning for
topics of interest or for sorting deci-
sions by major issues. Generally
speaking, these case synopses were
prepared for SAC's other newsletter
service, the Securities Litigation Com-
mentator/Alert (SLC) and have been
previously published in that organ's

weekly e-mail alert service ("Lit
Alert"). Where the synopsis has been
written by one of SL.C's Contributing
Editors, the author’s first initial and
last name appear at the end of the
summary. We thank the SLC Contrib-
uting Editors for their assistance in
creating these case summaries.)

ARBITRABILITY: Where interstate commerce isinvolved, federal substantive law requires enforcement of arbitration
agreements, unlessthereis proof of fraud as to the agreement to arbitrate itself (as opposed to the contract as a whole).
PRUDENTIAL SECURITIESV. NAPIER (KY App.)

BREADTH OF AGREEMENT: Where multiple parties are named as contemporaneous employers of an individual, her
agreement with one employer to arbitrate disputes may be extended to permit the othersto join. KOZLOWSKI V. NEW
YORK LIFE INS. CO., INC. (NY App. Div., 4Dept.)

CALIFORNIA STANDARDS: Where the NASD refuses to proceed with an arbitration in California because the
claimant refuses to waive the California Ethical Sandards, then the case will be ordered to proceed in Superior Court.
ALAN V. SUPERIOR COURT (RPI: UBS PAINEWEBBER, INC.) (CA App.)

MANIFEST DISREGARD: Manifest disregard of the law requires that no grounds justifying the Award can be inferred
by the reviewing court. DEUTSCHE BANK SECURITIES, INC. V. STOOPS (S.D. NY)

MANIFEST DISREGARD: The doctrine of manifest disregard does not apply, unless the action of the Panel is totally
irrational or violates strong public policy. KIRLIN SECURITIES, INC. V. SAND (NY Sup. Ct.)

MANIFEST DISREGARD: The doctrine of “ manifest disregard of the law” as a basis for vacating an arbitration award
will not apply absent, inter alia, argument of the applicable law to the arbitrators. MORGAN STANLEY DW INC. V.

AFRIDI (NY App. Div., 1Dept.)

MOTION TO COMPEL: Missouri Local Rule 33.5.1 does not require the filing of concise suggestions and legal author-
ity in a document separate from the motion. DUNN V. SECURITY FINANCIAL ADVISORS (MO App.)

RATIONALE OF AWARD: Despite a failure to follow the court’s clear directive to conduct a new hearing, an amended
Award with an explanation “ sufficient to cure previous defects’ is confirmed. ROFFLER V. SPEAR LEEDS &

KELLOGG, INC. (NY App. Div., 1Dept.)

REPRESENTATION ISSUES: Representing Ohio residents in securities arbitration without Ohio licensure constitutes
the unauthorized practice of law. DISCIPLINARY COUNSEL V. ALEXICOLE, INC. (OH Sup. Ct.)

VENUE ISSUES: A federal district court hasjurisdiction to enforce a forum selection clausein a valid arbitration
agreement that has been disregarded by the arbitrators. STERLING FINANCIAL INVESTMENT GROUP, INC. V.

HAMMER (11" Cir.)

Cases

Alan v. Superior Court (RPI:
UBS PaineWebber, Inc.), No. B-
178840, 2004 Cal. App. Unpub.
LEX1S11650 (Cal. App., 12/21/04).

California Standards (Waiver) *
Enforceability (Refusal to Arbi-
trate) * Forum of Choice * Arbi-
tration Agreement * Venue | ssues
(Hearing Location) * Appealabil-
ity. Wherethe NASD refusesto pro-
ceed with an arbitration in Califor-

nia because the claimant refuses to
waive the California Ethical Stan-
dards, then the case will be ordered
to proceed in Superior Court.
Thisis the second time that this
case reached the Court of Appeal of

cont'd on page 20
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California on a writ of mandate on
theissue of claimant’ srefusal to sign
a waiver of the California Ethical
Standards. Onthefirst occasion, the
claimant successfully obtained issu-
ance of a writ after the trial court
ordered arbitration. See, 111 Cal
App 4" 217 (2003); SLA 2003-32.
The Court of Appeal noted that the
NASD had not yet designated aplace
for the hearing after the claimant had
refused to sign the waiver. Hence,
the Court remanded the matter, and
directed the trial court to determine,
after the NASD set the hearing loca-
tion, whether such designationwould
be fair and just. If not fair and just,
the case would proceed in court.
However, beforethetrial court could
rule, the same Court of Appeal divi-
sion that had issued the writ decided
Jevnev Superior Court, 113 Cal App
4t 486 (2003)(SLA 2003-46), in
whichitruledthat theCaliforniaEthi-
cal Standards were preempted. The
trial court thereupon concluded that
1) the ethical standards were pre-
empted; 2) they could not be applied
retroactively; and that 3) the applica-
bility of the ethical standards was
prospectively waived by virtue of the
execution of an agreement to arbi-
trate according to NASD rules. As
before, thetrial court ordered arbitra-
tion. Alan then filed a Statement of
Claim and paid the required filing
fee, but Alan persisted in refusing to
sign the waiver and the NASD again
refused to designate a place for the
hearing. Alan then petitioned the
trial court to reconsider its decision
ordering arbitration, but thetrial court
refused to do so. Since the NASD
would not arbitratewithout thewaiver
and Alan would not sign the waiver,
thecasewasinlimbo. Intheinterim,
the CaliforniaSupreme Court granted
apetition for review of Jevne, which
meant that it could not be cited in
future cases. Thus, Alan once again
sought a writ of mandate. Paine
Wehbber, the respondent in this mat-
ter, asked the Court not to grant the
writ and to wait until the Supreme
Court decided Jevne. But the Court
noted that since September 2002,
when this case was originally filed

20

with the NASD, 93% of general un-
limited civil casesfiledin Los Ange-
les County Superior Court had been
disposed of, and so it issued the writ,
accompanied by some harsh words
for the NASD (which did not inter-
veneinthe case). The Court stated: “
*** the trial court resolved three is-
sues—preemption, retroactivity, and
prospectivewaiver—in[defendants']
favor. Even so, the NASD was not
influenced by these rulings. It still
refused to arbitrate the dispute. And
that is what matters. Nor would the
legal landscape change if we wereto
decide these issues. Regardless of
our conclusions, the NASD would
remain on the sidelines. The NASD
isnot concerned with therulings of a
trial court or adecision by the Court
of Appeal; itisnot willing to conduct
arbitrations in California, absent a
signed waiver, until the pending liti-
gation in the California Supreme
Court *** is final. For now, the
NASD, the forum selected by the
brokers, declines to hear the matter,
so thedisputeisto betried in court.”
(P.Dubow: The Court’s impatience
with the NASD, at least in this case,
wasunder standable. Here’ swhy. The
NASD's general practice of requir-
ing a waiver in California cases is
prudent, since the grant of review in
Jevne prohibits it from relying on
that decision. But in thiscase, atrial
court ruled that the standards were
preempted. Alan could not appeal
that decision, but he could have
sought awrit. Hedid not. Thus, the
trial court’s decision was the law of
the case and the NASD could have
dispensed with the waiver without
conseguences to itself, even if an ar-
bitration decision adverse to Alan
were vacated following a reversal of
Jevne. But we suspect that the NASD
did not have discretion to dispense
withthewaiver becausethepilotrule,
approved by the SEC, requires it to
obtain the waiver in all California
cases. Perhaps the NASD should
amend the pilot rule, giving it the
power to dispense with the waiver
wherethereisafinal decision order-
ing arbitration. What is the future?
For now, claimants who do not want

to arbitratewill haveto engageinan
elaborate dance. They will need to
fileaclaimwiththeNASD, thenrefuse
to sign the waiver, and then ask a
court to order the caseto trial. And,
if the case isin a different appellate
district from Alan, the defendants
can ask the court not to follow Alan
and if that request fails, they can
appeal rather than seek a writ of
mandate, because it would be a deci-
sion denying arbitration. Hopefully,
the Supreme Court will decide Jevne
before the dance begins.) (SLC Ref.
No. 2005-01-02)

Deutsche Bank Securities, Inc.
v. Stoops, No. 04 Civ. 2323 (LLS)
(S.D.N.Y.,10/18/04). Award Chal-
lenge * Confirmation of Award *
Manifest Disregard of Law *
ERISA (8510) * Federal Statutes
Interpreted (29 U.S.C. 81001) *
Rationale of Award. Manifest dis-
regard of the law requires that no
grounds justifying the Award can be
inferred by the reviewing court.

Former “equity salesman” Will-
iam A. Stoops won an arbitration
Award against Deutsche Bank for
failing to pay him compensation and
benefits due under company policy,
but denied him when thefirm “inten-
tionally miscontru[ed] his termina-
tion asbeing for cause when no cause
existed.” (NY SE ID #2003-011504,
NYC, 2/19/04). The Panel ordered a
paymenttoMr. Stoopsof $114,211.39
onacompensatory claim of $250,000,
without offering any justification for
the figure. Deutsche Bank sought
vacatur, insisting that the awarded
amount could only have beenreached
“by applying the formula for calcu-
|ating severance payments made un-
der thefirm’sERISA plan. Sincethe
award was made under the Plan, it
argued, the Arbitratorswererequired
to adhere to the Plan’s (and ERISA)
requirements. Severance plan dis-
putes are subject to an “ exhaustion of
administrativeremedies’ requirement
under the Plan and, by ignoring the
exhaustion requirement, the Arbitra-
tors acted in manifest disregard of
thelaw. TheCourt disagrees, finding

cont'd on page 21
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that, “[I]n thiscase, it isby no means
clear that the duty to exhaust was
applicable.” Case law excuses the
duty to exhaust when the require-
ment would be“futile.” TheArbitra-
tors might have so determined here
or they could have found that ERISA
8510 had been violated. That provi-
sion makes it unlawful to discharge
an covered employee “for the pur-
pose of interfering with the attain-
ment of any right to which such par-
ticipant may become entitled under
the Plan” and claims under 8510 are
not subject to the exhaustion require-
ment. Manifest disregard of the law
cannot support vacatur where “a
ground for the arbitrator’s decision
can be inferred from the facts of the
case.” Any “colorable justification”
for theoutcomedefeatsvacatur, “ even
if that reasoning would be based on
an error of fact or law.” Mr. Stoops'
cross-motion for confirmation is
granted. (Blaine H. Bortnick, Liddle
& Robinson, LLP, New York City,
represented theemployeeinthearbi-
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tration and confirmation proceed-
ings.) (SLC Ref. No. 2005-02-01)

Disciplinary Counsel v.
Alexicole, Inc., No. 2004-Ohio-6901
(Ohio Sup. Ct., 12/22/04). Repre-
sentation |Issues (Unauthorized
Practice of Law) * State Statutes
Interpreted (Gov.Bar R.VII(7)(B).
Representing Ohio residentsin secu-
ritiesarbitration without Ohio licen-
sure constitutes the unauthorized
practice of law.

AlexicoleisaDelawarecorpora-
tionowned by Bandali Dahdah, which
is based in Burlington, MA and rep-
resents clients in securities arbitra-
tion proceedings. SAC’'sAward Da-
tabase discloses that Alexicole and
Mr. Dahdah, a non-attorney, have
represented clients in two cases that
produced Awards, onein New Y ork
(de Guevara v. SSB, NASD ID #01-
01420 (3/11/04)) and another in Ne-
vada (Wang v. MLPFS, NASD ID
#02-03225 (10/27/03)) (Alexicole's
WebSite, www.recoverinvestment

Securities Litigation Commentator!
Every week, the Securities Litigation Alert gathers court decisions from around the country dealing with securities law
inthe broker-deal er context, summarizestheissuesin quick, expert fashion, and deliversthem to your e-mailbox. Every
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world of BD and FCM disputes -- and just compare our prices to the competition! Please join us today... see the

NAME

.com, reports about a dozen settle-
ments). Acting upon acomplaint by
aClevelandresidentwhom Alexicole/
DahdahwererepresentinginaNASD
arbitration against McDonald I nvest-
ments, Inc., Ohio’s Board of Com-
missionersonthe Unauthorized Prac-
tice of Law found that, “[a]lthough
Dahdah has not held himself out asa
licensed Ohio Attorney, he has, act-
ing in conjunction with Alexicole,
represented claimants in securities-
arbitration cases.” It ruled that such
representation constitutes the prac-
tice of law and recommended an in-
junction issue against the pair. The
Ohio Supreme Court concurs in the
Board’s findings and recommenda-
tion. Initsdecision, the Court makes
no distinction between practiceinthe
Ohio courts and practice in arbitra-
tion or between out-of-state attor-
neys and non-attorney representa-
tives. It broadly states that “[t]he
unauthorized practice of law consists
of rendering legal services, including

cont'd on page 22
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representation on another’s behal f
during discovery, settlement nego-
tiations, and pretrial conferences to
resolve claims of liability, by any
person not admitted to practice in
Ohio.” Itfurther opines, in sweeping
tones, that “ acorporation cannot | aw-
fully engage in the practice of the
law, and it cannot lawfully engagein
the practice of the law through its
officerswho are not licensed to prac-
tice law.” Based upon these state-
mentsand findings, the Court enjoins
both Alexicoleand Mr. Bandali from
representing Ohio residents in secu-
rities matters and Mr. Dahdah from
providing “legal adviceto any person
in Ohio, including but not limited to
adviceregarding thefiling of aclaim
for a securities violation and advice
regarding aperson’ sright asaclaim-
ant or defendant in securities arbitra-
tion, alawsuit, or other legal or quasi-
legal proceeding, includingany terms
and conditions of a settlement of any
dispute.” (Thanksto SLC Contribut-
ing Editor Pete S. Michaels, Michaels
& Ward, LLP, Boston, who alerted us
to this decision.) (EIC: *Attending
mediation sessions on behalf of a
client was an activity specifically
mentioned in the injunctive order, as
well as participation in settlement
negotiations. **Unlike the Florida
case involving Mr. Rapoport (SLA
2003-09), this Court’ s focus fixes on
the activities constituting the prac-
tice, rather than the physical pres-
ence of a law office or advertise-
ments offering legal services within
the state.) (SLC Ref. No. 2005-02-
04)

Dunnv. Security Financial Ad-
visors, No. WD64164, 2004 WL
2933851 (Mo.App.W.D., 12/21/04).
Arbitration Agreement (Customer
Agreement) * Jurisdictional | ssues
(Motion to Compel Arbitration) *
Appealability * State Statutes In-
terpreted (Mo. Local Rule33.5.1) *
State Statutes Interpreted (Mo.
Stats. 8°435.440.1(1)). Missouri
Local Rule 33.5.1 does not require
the filing of concise suggestions and
legal authority in a document sepa-

22

rate from the motion to compel arbi-
tration.

First Heartland Capital filed a
motion to dismiss and to compel ar-
bitration of this customer’s claims,
based upon a pre-dispute arbitration
clauseinthebrokerageaccount agree-
ment. The trial court denied the re-
quested relief on the sole ground that
the motion did not conform to Local
Rule33.5.1, whichrequiresthefiling
of “brief written suggestions” at the
same time the motion is filed. In
reversing thetrial court, the Court of
Appeals first rejects Dunn’'s argu-
ment that the Court lacks appellate
jurisdiction. Under Missouri Stat-
utes §°435.440.1(1), an exception to
the final judgment rule, a party may
appeal from an order denying an ap-
plicationto compel arbitration. Asto
the merits, the Court holdsthat L ocal
Rule 33.5.1 does not require the fil-
ing of suggestionsinadocument sepa-
ratefromthemotion. Therulemerely
requires that brief written sugges-
tionsin support of themotion befiled
at the same time asthe motion, which
Heartland did. Asthe failureto file
concisesuggestionsistheonly ground
for denying relief under therule, the
trial court on remand should decide
themotion onitsmerits. (W. Nelson)
(SLC Ref. No. 2005-03-02)

Kirlin Securities, Inc. v. Sand,
No. 9847/04 (N.Y. Sup. Ct., 11/15/
04). Award Challenge* Confirma-
tion of Award * Manifest Disre-
gard of Law * Irrationality * Pub-
lic Policy * Damages Calculations
* Unauthorized Trading (Ratifica-
tion). Thedoctrineof manifest disre-
gard does not apply, unless the ac-
tion of the Panel istotally irrational
or violative of strong public policy.

Sand wasawarded $175,000 by a
NASD arbitration panel. Kirlin as-
sertsthat the panel “manifestly disre-
gards” thelaw and seeksto vacatethe
Award (NASD ID #03-04576, NY C,
6/21/04). This Court finds that the
error made by the arbitrators must be
obvious, whichwasnot the case here.
“[U]nless the court concludes that it
is totally irrational or violative of a
strong public policy and, thus, in ex-

cess of the arbitrator’s powers,” the
doctrine does not apply. The Court
also finds that it cannot look behind
anarbitrator’ sdamagecal culation and
concludes that the figure awarded is
“beyond judicial scrutiny.” (P.
Hoblin: It is interesting that, al-
though Sand did not open her con-
firms, adefenseof “ ratification” was
not applied. In most cases, the fail-
ure to review documents would
strongly act against her.) (SLC Ref.
No. 2005-02-03)

Kozlowski v. New York Life
Ins. Co., Inc., No. 1722 (N.Y. App.
Div., 12/30/04). Scope of Agree-
ment * Arbitration Agreement
(Form U4) * State Law, Applica-
bility of * SRO Rules (NASD Rule
10101 “Insurance Business” “ Cer-
tain Others’) * Breadth of Agree-
ment. Where multiple parties are
named as contemporaneous empl oy-
ers of an individual, her agreement
with one employer to arbitrate dis-
putes may be extended to permit the
othersto join.

The order below granted New
York Life's motion to stay the pro-
ceeding and to compel arbitration.
Plaintiff-Appellant, a former sales
agent of New Y ork Lifeand affiliates
had an agent contract with New Y ork
Life that contained no arbitration
agreement. However, Appellant was
also registered with New York Life
Securities, Inc. and, under aForm U4
agreement, agreed to arbitrate em-
ployment disputes. She claims
Appellees breached their contract
with her and defamed her by citing as
the reason for her termination “in-
subordination.” The Court unani-
mously affirmsthearbitration orders,
finding that the Form U4 coversthis
dispute. “[T]his action arises out of
an alleged defamatory statement in
the Form U-5, and thus isintegrally
related to her securities employment
contract and her concomitant agree-
ment to arbitrate any dispute arising
thereunder. Her contention that her
claims arose from insurance matters
only is thus without merit.” As the
dispute is arbitrable, non-member

cont'd on page 23
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New York Life may join the arbitra-
tion. NASD Rules provide for arbi-
tration between associated persons
and “certain others” and New Y ork
Lifeis“sufficiently immersed in the
underlying controversy for it to be
considered a‘ certain other[ ]’ party”
under the NASD Rules. (SLC Ref.
No. 2005-02-02)

Morgan Stanley DW Inc. v.
Afridi, No. 4630, 2004 NY Slip Op
09425 (N.Y. App. Div., 1Dept., 12/
21/04). Award Challenge (M ani-
fest Disregard/Irrationality) * Con-
firmation of Award * Culpability
Standards * Derivative/Vicarious
Liability (Respondeat Superior) *
FAA (81 et seq). The doctrine of
“ manifest disregard of the law” asa
basis for vacating an arbitration
award will not apply absent, inter
alia, argument of the applicable law
to the arbitrators.

- — 1

Abdul Afridi (“Afridi”), aretiree,
deposited the bulk of hislife savings
in a Morgan Stanley account at the
request of his son Adel, a newly li-
censed broker employed by Morgan
Stanley. Adel lost hisfather’'sentire
investment by engaging in risky and
speculative investments that were
entirely unsuitablefor Afridi. Afridi,
thereafter, commenced aNASD arbi-
tration seeking to recover his losses
from Morgan Stanley, Adel and
Adel’ sbranch manager. Afridi sought
to hold Morgan Stanley vicariously
liable for Adel’s misconduct (under
the doctrine of respondeat superior)
and directly liablefor its supervisory
failure. Without stating itsrationale
in the award, the arbitration panel
dismissed the claims against Adel
and hisbranch manager and heldMor-
gan Stanley solely liableto Afridi for
$150,000 in compensatory damages,
$30,000 in pre-award interest and
$40,000in attorneys' fees(NASD ID

2000-2003

#01-03013, NYC, 3/24/03) (the
“Award”). Morgan Stanley filed a
petition seeking to vacate the Award
alleging the arbitrators “manifestly
disregarded the law” and reached an
“inherently contradictory and com-
pletelyirrational” result by holding it
solely liable to Afridi while dismiss-
ingall claimsagainst Adel. Thetrial
court agreed that the Award was “ to-
tally irrational” and granted Morgan
Stanley’ spetition to vacate while de-
nying Afridi’s cross petition to con-
firm. TheAppellate Divisionreverses
holding none of the grounds for va-
catinganarbitrationaward asset forth
inthe FAA applies. The Court deter-
mines further that the doctrine of
“manifest disregard of the law,” a
judicially created ground for vacat-
inganarbitrationaward, “appliesonly
where the record shows that ‘the ar-
bitrator knew of the relevant [legal]
principle, appreciated that this prin-

cont'd on page 24
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ciple controlled the outcome of the
disputed issue, and nonethel ess will-
fully flouted the governing law by
refusing to apply it.”” As Morgan
Stanley’ scounsel never arguedtothe
arbitrators that governing law re-
quired either a finding of liability
against both M organ Stanley and Adel
or, alternatively, dismissal of the
claimsagainst both, the Court rejects
“manifest disregard of the law” as a
ground for vacating the Award. The
Court also rejects the argument that
the Award was irrational reasoning
the arbitrators could have rationally
determined that Morgan Stanley’s
culpability far outweighed that of
Adel and, as such, it should be held
solely liable for Afridi’s losses (cit-
ing Perpetual Sec. v. Tang, 290 F3rd
132, 140 (2™ Cir. 2002)). The Court
confirms the Award. (Steven P.
Krasner, Editor-at-Large and Secu-
rities Attorney) (SLC Ref. No. 2005-
03-10)

Prudential Securitiesv. Napier,
No.2003-CA-002700-MR (Ky. App.,
12/17/04). Agreement to Arbitrate
* Enforceability (Fraudulent In-
ducement) * State Statutes Inter-
preted (Ky. R.S. 417.050) * State
Law, Applicability of * FAA (“In-
terstateCommerce”). Whereinter-
state commerce is involved, federal
substantivelaw requiresenforcement
of arbitration agreement, unlessthere
is proof of fraud as to agreement to
arbitrate itself (as opposed to the
contract as a whole).

Prudential Financial Advisor
Dale Deaton solicited retirees from
Shamrock Coal Co. to roll over their
retirement accounts into Prudential
accounts, after which he invested all
of them in the same proprietary mu-
tual fund, Prudential Equity Fund B.
When they sued the firm, branch of -
ficemanager and broker in state court,
the court denied defendants’ motion
to compel arbitration. On appeal, the
Court notes that the lower court re-
lied on Marks v. Bean to find that
arbitration is not required where the
contract was procured by fraud. This
case was overruled by Louisville
Peterbilt v. Cox, 132 S.E.3d. 850

24

(2004), to hold that Kentucky’ sstatu-
tory savings clause, which provides
that written arbitration agreements
are enforceable “save upon such
grounds as exist at law for the revo-
cation of any contract,” applies only
when the allegation of fraud goes to
the making of the arbitration clause
itself and not to the underlying con-
tract in general. Marks did not in-
volve interstate commerce and has
no applicability to the present con-
troversy. Whereinterstatecommerce
isinvolved, federal substantive law
of arbitrability governs the enforce-
ability of arbitration clauses and a
party is relieved of the duty to arbi-
trate only upon proof that he is a
victim of afraud that goesdirectly to
the making of the agreement to arbi-
trate, citing Prima Paint, 388 U.S.
1801 (1967). (S. Anderson) (SLC
Ref. No. 2005-03-01)

Roffler v. Spear Leeds &
Kellogg, Inc., No. 4698, 2004 N.Y.
App. Div. LEX1S 15635 (N.Y. App.
Div., 12/28/04). Award Challenge
* Confirmation of Award * Ex-
ceeding Powers * Manifest Disre-
gard of Law * Irrationality * Re-
mand to Arbitrators* Rationale of
Award * State Law, Applicability
of * Stare Decisis (“Law of the
Case” Doctrine). Despite a failure
to follow the court’s clear directive
toconduct anew hearing, anamended
Award with an explanation “ suffi-
cienttocurepreviousdefects” iscon-
firmed.

The original Award in this arbi-
tration, which began at the American
Stock Exchange and switched to
NASD in June 1999, wasrendered in
late 1999 (NASD ID #99-02963,
NYC, 10/8/99). Spear Leeds was
ordered to pay the Rofflers, owners
of Bullseye Securities, $1.25million,
but Spear L eeds sought to vacate that
Award. It succeeded in its petition,
both at the trial (SLA 2000-09) and
appellate (SLA 2002-10) levels, by
persuading the court that sharehold-
ers (the Rofflers) could not properly
bethedirect beneficiariesof anaward
for losses sustained by the corpora-
tion (Bullseye). Thegroundsfor va-

catur were sweeping, covering mani-
fest disregard of the law, exceeding
powers, andirrationality. Onremand,
the Arbitrators were directed to hold
anew hearing and consider theissues
raised by thecourt. Instead, the Panel
conducted no further proceedings,
but, on stipulation of the parties,
merely attached an explanation for
their original determination (NASD
ID #99-02963, NY C, 3/10/03). Quite
naturally, thelower court vacated the
second amended Award. But, on ap-
peal, this Court reverses that order
andreinstatesthe Award. It confirms
the assessment of $1.25 million and
remands for the entry of judgment,
including statutory costs and interest
from the date of the amended Award.
According to the majority, the Arbi-
trators’ explanation was “sufficient
to cure the previous defects in that
the panel found respondent (SLK)
responsiblefor theactionsof its part-
ner, and that Schettino had guaran-
teed that any losses incurred by peti-
tioners would be “made good” by
respondent.” The remainder of the
majority’s short Opinion tries to ex-
plain what happened. Justices Tom
and Williams dissent, however, and
criticizethe Court for interfering asit
did in the first place. Justice Tom
writes: “I consider the disposition of
the previousappeal to beaninfringe-
ment upon the prerogative of the ar-
bitratorsto render an equitabl e deter-
mination, free of judicial
intereference.” However, the law of
the case has been established and
should be adhered to. Moreover, the
Arbitrators ignored the order of the
Court on remand and did not hold
new hearings or re-consider in light
of the judicial guidance. (SLC Ref.
No. 2005-03-03)

Sterling Financial Investment
Group, Inc. v. Hammer, No. 03-
15745 (11™ Cir., 12/16/04). Arbi-
tration * FAA (83 Motion to Stay;
84 Motion to Compel) * Venue ls-
sues (Hearing Location) * Forum
Selection * Competing Agreements
* SRO Rules* Judicial Authority,
Scope of * SRO Rules (NASD CAP

cont'd on page 25
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810315) * Enforceability (Fraudu-
lent Inducement). Afederal district
court has jurisdiction to enforce a
forum selection clause in a valid ar-
bitration agreement that has been
disregarded by the arbitrators.

This decision from the Eleventh
Circuit Court of Appeals addresses
the question of whether afederal dis-
trict court properly enjoined arbitra-
tion in one forum and compelled ar-
bitrationin another forum. A former
employee commenced an arbitration
proceeding against a Florida-based
broker-dealer and requested a Texas
arbitration panel. The firm objected
tothe Texasvenue and requested that

Florida. The firm's request was de-
nied and the matter wasreferred to a
Texas arbitration panel. The firm
filed a motion in a Florida federal
district court seekingto stay the Texas
arbitration and compel arbitration in
Florida(asserting that thefederal dis-
trict court had jurisdiction to enforce
theforum selection and choice of law
clauses in the parties’ agreements).
The district court granted the firm's
motion and the former employee ap-
pealed. On appeal, the former em-
ployee argued that, since both parties
agreed that arbitration was appropri-
ate, all decisions (including venue
decisions) should be made by the

court may only review an arbitration
proceeding after it has concluded.
The Eleventh Circuit disagrees and
rules that Section 4 of the Federal
Arbitration Act grants district courts
jurisdiction to order parties to pro-
ceedtoarbitrationinaccordancewith
thetermsof avalid arbitration agree-
ment. Thedistrict court’ sorder grant-
ing the firm’s motion to stay arbitra-
tion in Texas and compel arbitration
in Floridawas affirmed. (J. Ballard)
(EIC: IM 10100 forbids a broker-
dealer fromrequiring associated per-
sons to waive arbitration, but the
I nter pretation doesnot speak directly
to restricting venue choices.) (SLC

the NASD transfer the matter to arbitration panel. The former em-

ployee further argued that a federal

Ref. No. 2005-01-01)

ARBITRATION AWARDS ONL INE!!

SAC has partnered with CCH Incorporated, one of the top lega publishing outfitsin the country, to place securities arbitra-
tion Awards online. There are now two WebSite locations where the public can, by virtue of this partnering effort, view
Awardsin PDF format for free. All you need istheforum'sID or Docket number. Visit http://scan.cch.com/ScanPlus and
placetheAward number inthe small window next to the " Search” button at thetop right of your screen. Hit"SEARCH" (not
your "return” key) and avirtual image of the actual Award will appear for downloading or viewing. Insimilar fashion, the
NASD Dispute Resolution WebSite (www.nasdadr.com) allowsthe public to transfer to aPortal created and maintained by
SAC-CCH where, again, SAC'sAwards Library of morethan 35,000 SRO, AAA and other securitiesarbitration Awards are
availablefor free (subject, by necessity, to our posted Terms of Use).

Making Arbitration Awards available online and at no cost serves our clients -- the arbitrating parties and their representa-
tives -- and introduces newcomersin the field to the importance of reviewing past Awards as part of competent preparation.
Past Awards serve as a"window" to other professionals who have arbitrated similar disputes and who represented parties
before the sameArbitrators and against the same adversaries. The SCAN (SAC-CCH Awards Network) family of products
and services allows even greater flexibility in performing these "due diligence" tasks by permitting word-searching of the
Awards (through SCAN Premier) and by providing standardized and distillative reports of relevant Awards. These field-
based Award reports, which are unique in our field, are easy-to-SCAN, precision-targeted, and save considerable research
effort and time. One-time users pay a surcharge for an online search, but with a credit card or a SCAN Plus account,
arbitration attorneys can go online 24/7 and learn valuable facts about their arbitrators, their adversaries, and the partiesthat
can be of great tactical importance.

GO to http://scan.cch.com for moreinformation about SCAN Plus/Premier.
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SAC’'sBulletin Board

The Bulletin Board is open to all subscribers who wish to post a message related to arbitration practice or process, free of
charge. Wheninsufficient roomisavailable, you may not see your message until the next issue. Please check with usif you
are uncertain about when we will be able to publish your announcement.

People

Bingham M cCutchen L L P hasexpanded itssecuritiesenforcement and litigation practicein Washington with theaddition
of Stephen J. Crimmins (202-778-6108; stephen.crimmins@bingham.com) and | van Knauer as partnersin the Firm's
Broker-Dealer and Securities Litigation groups. David A. Thompson and Kara L. Haber bush have joined the Firm as
associates. All previously practiced together at Pepper Hamilton LLPinWashington. Mr. Crimminsisatrial attorney with
more than 25 years of experience in securities litigation and investigations conducted by the SEC and other securities
industry regulators. As Deputy Chief Litigation Counsel and a senior executive of the SEC’s Enforcement Division in
Washington from 1993 until 2001, he co-managed aunit of 25 first-chair trial attorneys representing the SEC in hundreds
of federal securities cases. Mr. Knauer has 15 years of experience in the area of securities litigation and securities
enforcement. Herepresents public companies, broker-deal ers, investment companies, investment advisersand individuals
in SEC, NASD and other regulatory enforcement matters, as well asin class actions and arbitrations. He also counsels
financial institutions about regulatory compliance matters. Mr. Knauer was previously senior counsel in the SEC's
Enforcement Division in Washington. Mr. Thompson was an attorney with the NASD’s Enforcement Department in
Washington beforejoining Messrs. Crimminsand K nauer at Pepper Hamilton. Ms. Haberbush focused on private securities
litigation before joining Messrs. Crimmins and Knauer to work on securities regulatory investigations and litigation.
Messrs. Crimmins, Knauer, Thompson and Ms. Haberbush can be congratulated at Bingham McCutchen LLP, 1120 20"
Street, Suite 800, Washington, DC 20036.

Goodkind Labaton Rudoff & Sucharow L L P ispleased to announcethat Christopher J. Keller has become Partner of
the Firm; Richard T. Joffeand Christopher J. McDonald have become Of Counsel to the Firm; and Craig A. Martin,
Jon Adams, Zachary M. Ratzman, DianeM. Simons, Shelley Thompson havejoined the FirmasAssociates. Mr. Keller
joined the Firm’sNew Y ork officein May 2000 and has achieved numerous successesin the Firm’s securities class action
litigation practice. Mr. Joffejoined the Firm's New Y ork office asan associatein 2001. His practice primarily involves
classactionlitigation, including securitiesfraud, antitrust and consumer fraud. Mr. McDonaldispart of the Firm'’ santitrust
department. Healso spendsasignificant portion of hispracticerepresenting institutional investorsin securitiesfraud cases.
As Associatesin the Firm’'s New Y ork office, Messrs. Martin, Adams and Ratzman's practices focus on securities class
actions, securities and consumer class action litigation and securities fraud litigation, respectively, while Ms. Thompson
has joined the Firm’s Case Development Group. As an Associate in the Firm's Florida office, Ms. Simonsis primarily
involved in complex litigation with an emphasis on securities fraud class actions.

Edward A. Kwalwasser hasjoined Proskauer RoseL L P as Senior Regulatory Counsel. Mr. Kwalwasser joins Proskauer
Rose after working with the NY SE for 20 years, most recently as Group Executive Vice President-Regulation. Mr.
Kwalwasser spent 17 yearswith the SEC prior to joining the NY SE. Hewill beworking inthe Firm’s Broker-Dealer and
Investment Management Group with clientsthat includefinancial institutions, brokeragefirms, investment banks, advisors
and companies, business development companies, hedge funds and private funds and banks. Mr. Kwalwasser can be
congratulated at Prokauer Rose LLP, 1585 Broadway, New York, NY 10036; (t) 212-969-3515; email:
ekwal wasser @proskauer.com.

Saul EwingL L Pispleasedtoannouncethepromotionsof BruceD. Armon, David W.Erb, KaraH. Goodchild, Michael
R. Greco, Katayun |. Jaffari, JamesA. Keller, Adrienne C. Rogove and Jay A. Shulman to Partnersinthe Firm. Mr.
Armon (215-972-7985; barmon@saul.com) and Ms. Jaffari (215-972-7161; kjaffari@saul.com) are Partners in the
Business Department of the Firm’s Philadelphia, PA office; Mr. Erb (410-332-8979; der b@saul.com) isaPartner in the
Litigation Department of the Firm’'s Baltimore, MD office; Ms. Goodchild (215-972-7187; kgoodchild@saul.com) and
Mr. Keller (215-972-1964; jkeller @saul.com) are Partners in the Litigation Department of the Firm’s Philadel phia, PA
office; Mr. Greco (610-251-5757; mgr eco@saul.com) isaPartner in the Litigation Department of the Firm’s Wayne, PA
office; Ms. Rogove (609-452-3149; ar ogove@saul.com) isaPartner inthe Litigation Department of the Firm’ sPrinceton,
NJoffice; and Mr. Shulman (410-332-8618; j shulman@saul.com) isaPartner inthe Bankruptcy Department of theFirm’s
Baltimore, MD office.
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Relocations

Bressler, Amery & Ross, P.C. hasrelocated its Florida office to Huntington Centre 11, 2801 S.W. 149" Avenue, Suite
300, P.O. Box 279807, Miramar, FL 33027; (t) 954-499-7979; (f) 954-499-7969.

Announcements

NEW BUSINESS: Kevin Carrenoispleasedtoannouncethelaunch of ExpertsCounsel I nc. With 20 yearsof experience
in growing, managing, supervising and developing Broker-Dealer and Investment Advisor firmsin both the US and UK,
Kevin, through Experts Counsel, will act as consultant for the securities/investment advisory industry, expert witness and
mediator. For moreinformation, please contact Kevin at Experts Counsel Inc., 2202 N. Westshore Blvd., Suite 200, Tampa,
FL 33706; (t) 813-639-4201; expertscounsel @tampabay.rr.com.

INMEMORIAM: RoyceO. Griffin, Jr. died February 13, 2005 at the age of 59 of pneumonia, a complication that
resulted from his contracting the flu aweek before. Mr. Griffin was a nationally recognized expert in securities law and
amember of the Securities Experts Roundtable. His credentials were formidable: Harvard University, U. of Texas Law
School, law firm partner, federal court law clerk, Arkansas Assistant Securities Commissioner, Colorado Securities
Commissioner, Senior Counsel to U.S. House of Representatives Telecommunications and Finance Subcommittee,
Arkansas Chief Deputy Attorney General, General Counsel to NASAA, and, most recently, expert witness and partner in
Griffin & Block, Little Rock. Asthese credentials suggest, his business life was based upon public service, to which his
volunteer work with AmeriCorps, Upward Bound, and other organizations further attested. One news article quotes his
surviving wife: “He firmly believed people deserved equality,” hiswife Brenda said. “He was a yellow-dog Democrat
and acivil-rights champion.” Memorials may be made in his honor to the Pulaski County Humane Society and the
Union Rescue Mission, www.ruebel funeralhome.com.

1999-2003
-a handy solution for your arbitration research needs!
Looking for fast, reliable answers to reference questions? Need quick historical reviews, court decisions, rule filings or notable |
arbitration awvards? SAC hastheall-in-onesolution: A CD five-year Retrospectiveof the SAC Arbitration Alertsnow availabletonon- |
subscribers — at afraction of the original subscription cost! |

The SAA CD (1999-2003), PDF-formatted and word-searchable, compiles aweal th of material—award analyses and summaries, SRO |
forum statistics, regul atory decisions, appellate court decisionsand legislative action at all governmental levels. Asacomputer desktop
reference for the securities arbitration practitioner, the SAA CD Retrospective is without peer. You simply can't get this depth and
breadth of information, compiled so comprehensively, anywhere else. Never before has SAC opened its archives of research material
to non-subscribers on such a broad scale.
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Mar. 4-5: “The SEC Speaksin 2005,"
sponsored by the Practicing Law Insti-
tute(in cooperationwiththe SEC), will
be held at the Ronald Reagan Building
& International Trade Center, Wash-
ington, DC. Annette L. Nazareth, Di-
rector, SEC Division of Market Regu-
lation and Paul F. Roye, Director, SEC
Division of Investment Management,
Co-Chair thisprogram, whichwill pro-
vide aunique opportunity to attendees
to hear about the concerns and initia
tives of the SEC directly from senior
staff, commissioners and commenta-
tors. Regis. Feer $895. For info.,
contact PLI, 800/260-4PLI or register

online a www.pli.edu.

Mar.17-18: “Broker/Deder Informa-
tion Management: Ensuring Compli-
ancewith Email Retentionand Process
Documentation Requirements,” spon-
sored by American Conference Insti-
tute, will be held at the New York
Marriot Financial Center Hotel, New
York, NY (pre-conference workshop,
Mar. 16). The program will specifi-
cally focus on identifying the specific
needs of Broker/Dealers when com-
plying with regulations and protecting
companies from liability. The event
brings together an outstanding faculty
of leading industry players, expert out-
sidecounsel, and top retention consult-
antswhowill provideinvaluableinfor-
mationandinsight. Regis. Fee: $1,595-
$1,895 (depending upon date of regis-
tration). Forinfo., call 888-ACI-2480.

SCHEDULE OF COMING EVENTS

If you know of an arbitration event scheduled in the coming quarter, pleasetell usand we'll post it here.

Mar.31-April 1: “Investor RightsSym-
posium,” co-sponsored by the Pace In-
vestor Rights Project and Pace Univer-
sity School of Law, will beheld at Pace' s
campusin WhitePlains, NY. Thesym-
posium shall promoteacademicthought,
scholarship and discussion of legd is
sues critical to investor protection. Pro-
fessor David S. Ruder will deliver the
keynote speech providing insight on the
current regulatory climate for investor
protection and the symposium securities
industry speakers will explore the cur-
rent balance between protecting inves-
tors and encouraging capital formation.
For regis. and other info., call 914-422-
4061 or visit www.pace.edu/lawschool/
pirp/symposium.html.

April 3-6: "SIA Compliance & Lega
Division'sAnnua Seminar," will beheld
atthe JW Marriott Desert Springs Resort
& Spa, Palm Desert, CA. 2005 Chair
andCo-ChairareHarrisl. Suffian, First
New Y ork Securities, LL C,and Edwar d
G. Turan, Citigroup Globa Markets,
Inc. Registration Formand Brochureare
avallable on the SIA C&L WebSite:
www.siacl.com.

April 28-29: “ SecuritiesLitigation: Plan-
ningand Strategies,” sponsoredby ALI-
ABA Committee on Continuing Profes-
sona Education, will be held at the
WestinEmbassy Row, Washington, DC.
This 30" annual advanced course study,
comprising 12full hoursof instruction,is
designed for outside and in-house coun-

sel, accountants, compliance officers
members of government agencies, ang
others who have a current interest in
securities litigation.  The presentations
will primarily examineissuesconfronteq
by the tria practitioner with attentior]
also directed to strategies used to avoid
litigation and to litigation management
techniques. Tuition: $995. For info.
contact ALI-ABA, 800-CLE-News,

www.ali-aba.org.

June2: "Hot Topicsin Securities Arbi-
tration," will be held between 6-9PM a
theHomeof Law, Association of theBai|
of the City of New York, and will bg
moderated by mediator-arbitrator Roge
M. Deitz. Watchfor details hereand or
the CityBar WebSite: www.abcny.org,

June 21-22: “NY SE Regulation Firs
Annua Securities Conference,” spon
sored by the NY SE, will be held at the
GrandHyattHotel,New Y ork,NY . Joir]
NY SE Regulation senior staff and lead
ing industry representatives to gain in;
sight on the most pressing regulatory
issues facing today’ s financial commui
nity. Regis.: $995 for NY SE Members
andemployeesof Member organizations;
$1,195for non-members. Regis.includeg
sl ectionof 12workshops, twoluncheor
presentations, aCongressional panel, ang
a cocktail reception on the Exchangg
floor. For info., cal 518-785-0721
WwWw.nyse.com/regconference.

TheBoard of Editorsfunctionsin an advisory capacity to the Editor. Editorial decisionsconcerning the newsletter are not
theresponsibility of the Board or its members; nor are the comments and opinions expressed in the newsl etter necessarily the
views of the Board, any individual Board member, or any organization with which she/he may be affiliated.

and Associations.

“This publication is designed to provide accurate and authoritative information in regard to the subject matter covered. Itis
sold with the understanding that the publisher is not engaged in rendering legal, accounting or other professional service. |If
legal advice or other expert assistanceisrequired, the services of acompetent professional person should be sought.” —from
the Declaration of Principlesjointly adopted by a Committee of the American Bar Association and a Committee of Publishers
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