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August 11, 2005 

 
Jonathan J. Katz 
Secretary, Securities and Exchange Commission  
100 F Street, NE 
Washington DC 20549-9303 
 

Re:  File No. SR-NASD-2005-023 
 
To Whom It May Concern: 
 
 The Pace Investor Rights Project (PIRP) at Pace University School of Law welcomes the 
opportunity to comment on NASD’s proposal to amend Rule 10316 and adopt Rule 10408 of the 
NASD Code of Arbitration Procedure to address attorney representation in arbitration and 
mediation.  PIRP’s mission is to advocate on behalf of investor justice, particularly with regard 
to the rights of small investors. 
 
 PIRP supports the rule proposal because it codifies NASD Dispute Resolution’s current 
practice to allow an attorney admitted to the bar of any state to represent parties in arbitrations 
and mediations in its forum without regard to jurisdictional boundaries.  We do not believe that 
the practice of NASD arbitration or mediation differs from state to state and thus does not require 
the expertise of an attorney admitted to practice in the particular state of the hearing location.  By 
codifying current practice, subject to state bar limitations, NASD clarifies for parties involved in 
claims in the forum that there are no forum limits on attorney admission.  In addition, the 
amendment of Rule 10316 should make it clear to courts that the fact that a party was 
represented in an arbitration by an attorney not admitted to practice in the forum state is not a 
basis for vacating an arbitration award.1     

 
PIRP further supports the rule proposal because the resulting clarity expands the pool of 

attorneys available to represent parties in the forum, and increases the possibility that investors 
with small claims can obtain legal representation.  Small investors typically fare poorly in 
arbitration without legal representation,2 yet are unable to find counsel because either they 
                                                 
1 See Sirotzky v. New York Stock Exchange, 347 F.3d 985 (7th Cir. 2003) (stating that losing party had no grounds 
to vacate award where the other party was represented by an out-of-state lawyer, since it was for the arbitrators, not 
the courts, to decide whether this was proper). 
2 See Barbara Black, Establishing A Securities Arbitration Clinic: The Experience at Pace, 50 J. LEGAL ED. 35, 36 
(2000) (explaining reasons why “[s]mall investors’ perceptions that they would fare better with legal representation 
appear to be accurate”); see also GEN. ACCT. OFF., REP. NO. GGD-92-74, SECURITIES ARBITRATION: HOW 
INVESTORS FARE 40-41 (1992) (reporting that investors who receive an award were more likely to receive a higher 
percentage of their damages claimed when they were represented, especially investors with claims under $20,000). 
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cannot afford it or their claims are too small and not economically feasible for a lawyer to 
handle.  To some extent, law school securities arbitration clinics fill that void, as they provide 
free or low-cost legal representation to small investors in arbitration or mediation against 
brokerage firms and their associated persons.4  This rule change allows these clinics to proceed 
with representation of clients in out-of-state hearing locations without fear of reprisal from the 
forum or respondent(s), subject of course to applicable student practice orders, state bar rules and 
institutional limitations. 
 

Finally, we disagree with NASD’s characterization in a footnote to the rule filing that its 
“proposed rule change does not address the issue of representation by non-attorneys in 
arbitration and mediation cases.”5  In our view, the amended language of Rule 10316 (for 
arbitration) and new rule 10408 (for mediation) unequivocally states that parties are entitled 
either to represent themselves or to be represented by an attorney, and does not give a third 
option of being represented by non-attorneys.  Thus, this proposed language appears to rule out 
the option of non-attorney representatives, a category of representatives about which NASD 
“continues to be concerned” because of the “on-going problems that are caused by the practice of 
non-attorney representatives in the forum.”6  We urge NASD to clarify its position in a place 
more prominent than a footnote in an amendment to a rule filing. 
  

Thank you for providing us with the opportunity to comment on this proposed rule 
change.  Please do not hesitate to contact us if you have any questions regarding these comments. 
 
      Respectfully submitted, 
 
      Jill I. Gross 
      Director of Advocacy 
 
      Barbara Black 
      Director of Research 

 
4 To our knowledge, as of July 2005, eleven law school clinics in the United States offer representation to small 
investors in connection with securities arbitration and/or mediation claims.  Eight of those clinics are in New York 
State, one is in Pennsylvania, one is in Illinois, and one is in California.  See Securities and Exchange Commission, 
“Arbitration/Mediation Clinics in California, Illinois, New York, and Pennsylvania,” available at  
http://www.sec.gov/answers/arbclin.htm (last modified Apr. 6, 2005). 
5 Self-Regulatory Organizations; NASD; Notice of Filing of Proposed Rule Change Relating to Representation in 
Arbitration and Mediation, SEC Rel. 34-52045, 70 Fed. Reg. 42123, n. 4 (July 15, 2005); see also File No. SR-
NASD-2005-023, Amendment No. 1, n.2. 
6 70 Fed. Reg. 42123 at n. 11. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


