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Richard P. Ryder, President

July 21, 2005

Jonathan G. Katz, Secretary
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549-9303

RE: SR-NASD-2003-158
NASD Customer Code

Dear Secretary Katz:

The opportunity to comment on SRO rule proposals promotes a salutary process, one
that allows the public at large to participate in and potentially assist in the rulemaking process.
It is unfortunate that so many proposals regarding material changes in the arbitration process
have been released at once by the Commission, as it forces haste in composing comments and
a more narrow selection of items on which to comment. With that said, | submit this
comment letter, somewhat tardily, to address the proposed Code overhaul in the instant Rule
filing on a broad plane and with a specific emphasis. | also wish to address the Commission’s
special questions, as posed in the comment Release.

Attached to this e-mail message are two files, each one containing one-half of a two-
part analysis in which our newsletter engaged in early 2004, shortly after the Rule filing was
made. These two PDF files, which | wrote as SAC’s Editor, review the entire Customer Code
with an eye to spotlighting, and sometimes commenting upon, substantive changes that the
Code changes will effectuate. In the articles, | refer to a proposal to allow arbitrators to
sanction party representatives; that proposal has been withdrawn by NASD and the article’s
reference to that provision should be ignored.

We found, in reviewing the “Code Re-Write,” that there are clearly many more
substantive changes being proposed than the NASD considers substantive in its summary of
substantive changes. We hope that the attached articles will provide an easy guide to those
substantive changes, but we limit our comment on those changes to that which appears in the
articles. Our purpose here is to focus upon the single Rule 10330, relating to “Awards.”

NASD has proposed very few changes to this Rule (other than re-numbering it), but it
has interpreted the Rule in practice in two specific ways that we believe require the
Commission’s attention. We understand that substantive Rule Interpretations by a self-
regulatory organization must undergo the same public inspection and SEC approval process as
Rule changes themselves must. This has not been the case regarding these two interpretive
stances. If NASD is going to continue to interpret Rule 10330 as it has in the past, this is a
most opportune time to incorporate those “informal” but persistent Interpretations into its
Code overhaul.

Once an arbitral decision is identified by NASD as an “Award,” it becomes subject to
the requirements of Rule 10330. It must contain the signatures and names of the Arbitrators,
a summary of the issues, damage figures, and other specific elements itemized in Rule 10330.

Moreover, the Rule requires in subparagraph (f) that “[a]ll awards and their content must be
made publicly available.” The NASD does not offer a definition of the term “Award” in this
Code overhaul, but upon that term swivels the important requirements of public availability of
an informative “Award.”



NASD Interpretation: Only one “Award” may issue in an arbitration proceeding, even if the
Arbitrators make multiple dispositive determinations regarding individual Respondents or
Claimants in a multi-party case. Conversely, no “Award” will issue if the matter is finally
disposed of by settlement, even though dispositive determinations regarding individual
Respondents or Claimants have earlier been rendered.

That NASD does not offer a definition of an “Award” in this Rule filing or its current Code
does not mean that NASD has not interpreted Rule 10330 by substantively defining what
constitutes a Rule 10330 “Award.” It takes the position, we understand, that a maximum of
one “Award” may issue in an arbitration proceeding. This stance caused a serious problem in a
case recently decided by the Seventh Circuit, Olson v. Wexford Clearing Services, No. 03-1223
(2005).

In Olson, a public investor’s claims against a single Respondent, WCS, were dismissed in
their entirety, leaving other Respondents in the matter to continue the arbitration proceeding.
NASD did not issue a Rule 10330 “Award,” but issued instead something called a “PreHearing
Conference Order.” Plaintiff followed other avenues within the proceeding to bring the
dismissed Respondent back into the case and by the time he turned to the courts for relief, it
was too late. The investor’s petition was untimely, the courts ruled, because more than three
months had passed since the final disposition regarding Wexford.

The Seventh Circuit ruled that the “PreHearing Conference Order” was an “Award,” that
triggered the time to move for vacatur under Section 10 of the Federal Arbitration Act. The
lower court’s view was the same; it defined the “Order” as an “Award,” because “it
unambiguously resolves the arbitration in favor of Wexford.” In this instance, a Claimant
failed to timely challenge a post-Award dismissal, because the ruling was not issued in a form
that would have given proper notice that an “Award” was issuing.

NASD did not view any of the rulings in connection with this dismissal as an “Award,” even
though it finally disposed of the claims against a named party. Thus, this “Award” was not
made publicly available and the information elements required by Rule 10330 were not
disclosed to the public via an “Award.” The Wexford Order did not have a majority of the
Arbitrator’s signatures on it, nor did it list the names of the Arbitrators. The arbitration (NASD
ID #98-02762, Chicago) appears to have settled or been abandoned, because no subsequent
“final” Award in the case has been made publicly available.

Thus, the Wexford “Order” not only caused confusion within this arbitration proceeding, but
it also has not been recorded as a final ruling by this Panel of Arbitrators in any subsequent
public document. It is likely that the three Arbitrators who made this ruling will have, on their
Award disclosure sheets, a listing indicating service on this case, but parties will not be able to
access a public “Award” that will tell them that this Panel ordered a pre-hearing dismissal. We
have no view on whether this was a good decision or a bad decision. Nevertheless, a pre-
hearing dismissal, as the NASD posits in this Rule filing, is an extraordinary event; this is
information that a party in a future case might consider material.

There is more than one instance of this failure to make public an “Award” that issued during
an arbitration. NASD only makes public that “Award” which closes the proceeding through a
“final” arbitral determination. Given a federal circuit ruling disagreeing with this policy, NASD
should explain why its Interpretation of what constitutes a Rule 10330 “Award” remains as it
does and why that Interpretation has not been aired for public debate.

NASD Interpretation: The required elements of Rule 10330, although they disclose
information of material importance about parties, party representatives, and arbitrators, are
subject to omission by mutual agreement of the parties.

We may state this NASD Interpretation more broadly than NASD staff apply it in practice,
but, if so, it is because NASD has not publicly defined its contours. We do know that the staff
has permitted parties to agree that one Arbitrator may sign a Stipulated Award on behalf of
the entire Panel, when Rule 10330’s terms require (absent a legal exception) signatures “by a
majority of the arbitrators” and, more importantly, that the names of all serving Arbitrators




appear in the Award.

Take two examples, which can be found online (NASD ID Nos. 03-05589 (Koach) & 02-
05812 (Hinderliter)). Each Award explicitly states that “[t]he parties have agreed that the
Stipulated Award in this matter may be signed by a single arbitrator for the entire panel.”

Because these Awards only disclose the names of the sole signing Arbitrators, the names of
the other two Panel members were not made publicly available. This is disturbing, to the
extent that it indicates a staff view that the requirements of Rule 10330 may be waived
whenever the parties so agree.

If parties are able to agree that the “name” and “signature” requirements of Rule 10330
can be waived by mutual agreement of the parties, why will parties not also agree that other
information elements may be omitted from the public “Award”? May the “public availability”
requirement of Rule 10330 be waived? That seems ridiculous, but it is not logically
inconsistent with the staff’s actions. Given these cited Awards and the apparent view among
NASD staff that information elements may be omitted at the parties’ behest, NASD should be
willing to air its views on this issue for public debate.

Our view, of course, is that the provisions of Rule 10330 are non-waivable. They have been
developed not to benefit the parties in the arbitration matter, but to ease public perceptions
about arbitration’s “back-room” nature and its alleged “industry-tilt” by making itemized
information about each Award readily available and easily accessible to people. Parties today
are able to learn much more about their Panel nominees from public Awards. They are able to
network to party representatives and others who have appeared before named Arbitrators.

From the information they cull from Awards, they can launch further investigation, ask more
informed questions of their candidates, and ultimately make better decisions about who will
decide their case. Neither NASD Dispute Resolution, nor the parties in a particular case, have
the right to block information that is required to be in an Award from becoming publicly
available.

SEC’s Special Questions:

(A) To the general question, which is preferable, SICA’s Uniform Code or the NASD’s
provisions, we answer SICA’s Uniform Code. NASD participates in SICA meetings, as it has
since | was Director of Arbitration in the 1970’s, but its practices have changed over the past
decade. In recent years, it has proceeded to offer rule changes without regard to the
uniformity that has characterized SRO efforts in earlier years. Often without consulting SICA
in any serious way, NASD has acted alone. The premise has been that it so dominates the
arbitration process that it should not hesitate while SICA debates a rule that NASD needs to
adopt.

To NASD'’s credit, many of its rule changes have been excellent rule revisions and it has been
very responsive to public calls for process changes. On the other hand, its internal rule-
proposing organs are not as independent and open as that which SICA provides. NASD’s “go-
it-alone” approach negatively affects public perceptions and it has led to some serious
missteps that SICA debate might have prevented or treated. NASD has also been able (not
that anybody else was trying hard) to increase and secure its dominance of the arbitration
field, because it has abandoned the uniformity premise under which SICA operates.

Further comment on this point seems premature, given that the SEC has not only let this
happen, but has participated actively in reducing SICA’s role. It has ignored SICA’s potential
contribution and allowed NASD to disregard SICA’s place in the arbitration rulemaking process.
If the Commission is truly serious about creating a different environment, in which the public
will have a true choice among viable SRO forums with uniform rules and procedures, it must
define its purpose and stage real debate on the issue.

(B) See our two PDF attachments for a highlighting of substantive changes proposed in the
new Customer Code.

(C) | think NASD should define which rules are subject to modification by mutual agreement of



the parties. Procedural modifications that affect only the arbitration at hand should be
encouraged, so that experimentation and customizing processes may take place. On the other
hand, provisions that serve a wider or more public purpose, such as the Rule 10330
requirements discussed above, should be exempt from party modification.

(D) Chair-qualified Panelists will be the best trained and most experienced of the neutrals in
NASD’s Arbitrator pool. They should be nominated for service both as Chairpersons and as

Public Arbitrators. To do less underutilizes them and may discourage some from becoming

Chair-qualified.

(E) through (H): No comment

The Commission has a daunting task of review before it. It must recognize that many will
forego comment because the job is too great and the likelihood of an impact may seem
remote. We have focused our comments on an area that we find important to the integrity and

perception of SRO arbitration and hope the Commission will have the time and inclination to
pursue the issues raised with NASD. Thank you.

Sincerely,

Richard P. Ryder

Encls.
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THE ARB CODE RE-WRITE

An Overview and Analysis of the Coming Changesin NASD's
Proposed Customer Code

(Part 1 of 2)

Introduction

On October 15, 2003, the NASD
commenced the rule approval process
on the largest overhaul of its Code of
Arbitration Procedure since May 1989.
In that month, fourteen years earlier,
the NASD, NY SE and other regiona
self-regulatory organizations imple-
mented sweeping changes to the arbi-
tration process, asrecommended by the
SEC staff and by the SecuritiesIndustry
Conference of Arbitration (SICA), in
the aftermath of the U.S. Supreme
Court’s McMahon decision and the
October 1987 Market Crash. The Su-
preme Court’s Rodriguez decision is-
sued in May 1989 aswell, another vic-
tory for brokerage firms, won by their
in-housecounsel, and anemphaticrein-
forcement of the Court’ s message with
respect to federal arbitration policy.

SAC covered the Rodriguez deci-
sion and the new NYSE and NASD
Codechangesin thesameissue, 2 SAC
5 (May 1989). That edition of the
newsletter also reported on a recent
meeting of SICA, the progenitor of the
Uniform Code of Arbitration, and the
finalization by that body of industry,
SRO and public representatives of the
new guide called The Arbitrator’'s
Manual. The lead articlein 2 SAC 5
covered the Code changes, which were
designed to be substantive and aimed at
enhancing perceptions of fairness with
the investing public at a time of up-
heaval in arbitration law and securities
disputes.

Our task in this article will be to
review the filed Code changes, butin a
much-changed setting and time. First,

the current sweeping changes are, by
NASD’s account, mostly a codifica-
tion of current practices, with a few
substantive modifications, and were
occasioned by aneedtore-organizethe
Code chronologically and to present it
in“PlainEnglish.” Secondly, thisCode
re-writeisbeing doneby NASD itself,
not in cooperation with SICA, not in
anticipationthat other SROforumswill
follow withsimilar changes, and not, at
least publicly, at the instance of the
Commission staff.

Thirdly, this Code change is not
directed towards taking many arbitra-
tion codes and making them one, but,
instead, it divides the existing NASD
Code of Arbitration Procedure into
three separate units: The Customer
Code (“NASD Code of Arbitration
Procedure for Customer Disputes’),
which isthe body of revisionsfiled in
October 2003; and two other Codes
(Industry and Mediation), both filedin
January 2004. The Customer Code
filing is formidable enough for the re-
view we undertake in this article —
almost 300 pages. TheMediation Code
isvirtually unchangedin substanceand
thelndustry Codetracks, wherever fea-
sible, the Customer Code.

TheRuleFiling
File No. SR-NASD-2003-158

achievesitsbulk, not becausethe Code
isany longer, but because the filing is
structured in five sections to assist re-
view. Section 1 setsforth an overview
of the proposed changes and describes
many of the substantive amendments
containedinthefiling. As“Exhibit2,”

cont'd on page 2
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NASD attachesacopy of the proposed
Customer Code, renumberedintheRule
12000 Series, asopposed tothecurrent
Rule10000 Series. A comparisonchart
followsas"Exhibit 3," which proceeds
by subject matter to placethetext of the
“Current Rule” next to the text of the
“Proposed Rule,” and to comment on
thedifferences. Then,"Exhibit4" helps
with the Rule number changes by sup-
plyinganold-to-new conversionguide.

For our purposes, we found the
Comparison Chart, "Exhibit 3," to be
the most helpful. However, textua
changesare not the only modifications
to structure and that often makesdirect
comparisons difficult when using the
Chart. For instance, a new “Defini-
tions” section has been added as Rule
12100 and that has no counterpart in
the Current Rules. Similarly, much of
the Discovery Guide, which, as party
guidelines, had beenkept separatefrom
theCodeprovisions, will now bedrafted
into the Code (Proposed Rules 12505-
12511). The Document Production
Lists and other explanatory or non-
substantive text have been separated
from the material that has been added
to the Customer Code and will become
anew Discovery Guide. Thetext of the
Proposed Discovery Guide comprises
"Exhibit 5."

A direct comparison of rulesfrom
the Current Codeto the Proposed Code
is also complicated by the dictates of
the “Plain English” protocols. For in-
stance, “Plain English” calls for sim-
plified language and breaking longer
rulesinto shorter one. Listsareboiled

down to “bullet points’ and sentences
are restructured to make use of active
verbs. These textual and structura
revisions, though designed to elimi-
nate confusion and to effectuate non-
substantivechange, do, atthevery least,
frustrateeasy identification of intended
differences between the Current Code
and the Proposed Code.?

General Overview

Asweindicated, NASD identifies
the substantive changes that it intends
in the first Section of the Rule filing
and it also explains some codifications
of current practice that are proposed.
Truth be told, the mind needs little
sharpening to spot many more
substantive changes in the Proposed
Codethan mentionedin Section 1 or at
least many more changes that
represent aterations with a potential
substantiveimpact. A number of these
revisions could take pages to explore
and debate,® but our approach will beto
highlight changes, as we see them,
with aview to identifying matters for
deeper reader consideration or
comment.

Perhaps, because the changes
were not developed for a larger
confederation of forums and do arise
from internal organs at NASD, the
proposalsfor revisiontend generally to
be forum-centric, i.e., designed to
relieve administrative burdens and
make things easier on the arbitration
staff. Whilethat no doubt advancesthe
legitimate aim to be more efficient and
speedier in case administration, it also

cont'd on page 3
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fosters in the case of this Code a
favoring staff prerogatives over those
of thearbitrators. Totheextent that the
Proposed Codeaimsto resol ve someof
the problems that have been
encountered with the Current Code,
the resolutions are directed more
towards solving the staff’s problems
than those of the arbitrators or the
parties.

Generally speaking, we think the
following observations, summarized
in “bullet points” below, are valid
reflections of the changes in the
Proposed Code and may be tested
against the specific line items we
describe throughout the remainder of
thisarticle:

» The Director of Arbitration
will enjoy greater independence from
the National Arbitration and
Mediation Committee.

» The Director of Arbitration
will have greater powers to take
discretionary action promptly,
whenever the process requires
intervention.

» Arbitrators will realize a
perceptible pullback of their powers,
asthe staff becomesthechief protector
of the integrity of the process and
trumps the arbitrators on matters that
affect administrative prerogatives.

* NASD will broaden its
openness as a forum that is self-
sustaining, as opposed to subsidized,
and ready to handle whatever disputes
areconsonant withitsprimary mission
as aregulatory services provider.

* NASDwill utilizeitsstatusas
a SRO to guide and adjust registrants
conduct as parties in arbitration
disputes.

» The Code changes are
comprehensiveand reflect not only the
staff’s deep understanding of the
process and the Current Code, but also
the importance of tracking and
reacting to court decisions on
arbitration-related issues.

Observationsre Specific Rules

In this Part 1, we review the
Proposed Rules in numerical order
from Rule 12100 to theend of the Rule
12300 Series. According to Section 1

of thefiling, that will cover definitions
of terms, rules relating to the
organization and authority of the
forum; general arbitration rules,
including the jurisdictional or scope-
of-coverage provisions; and the rules
explaining how to initiate and respond
to a claim, how to amend claims, and
when claims may be combined and
separated. The other six "Parts" of the
Customer Code will be reviewed in
Part 2 of thisarticle.

Rule 12100: Definitions (No Current

Rule)

“Non-Public Arbitrator” and
“Public Arbitrator” are designations
preserved in the Proposed Code and
the definitions adopt the new
classification criteria contained in
separate rule proposals that have been
before the SEC for some time (See
Katsorisarticle, “The Composition of
SRO Panels?’” SAC, Vol. 2003, No. 6
(Oct. ’03), p. 3).

“Director” is defined as the
Director of NASD Dispute Resol ution,
but the definition makes clear that,
absent aclear reservation of authority,
use of theword “Director” in the Code
means staff delegates as well.

Some terms that continue to be
used in the Code and have engendered
agreat deal of controversy, uncertainty
or litigation are not defined, yet
clarification might have served us
well. Two examples are the words
“Award” and “ Customer(s).”

The single public instrument
availableto the public is the “ Award”
and the lessons of the May 1989
changes have proved the wisdom of
promoting public trust in the process
through the distribution of Public
Awards. Sunlight sanitizes and
transparency promotes confidence.
With the growing complexity of
arbitration, however, there is often
more than one “Award” issuing in an
arbitration proceeding. Interim
Awards that provide emergency or
other critical relief, partial Awardsthat
dispose of one of multiple parties, and
compl ete pre-hearing dispositions that

arrive as letter rulings are several
examples. How “Award” is defined
determines whether these dispositions
by arbitratorswill reach the public eye
or, indeed, be considered as part of an
Arbitrator’s public record.

“Customers” have the power,
without a bilateral or specific
agreement with their brokerage firms,
to compel arbitration as third-party
beneficiaries of the contractual
relationshi ps extant between SRO and
registrant. Today, however, itisclear
from “selling away” and “analyst
conflict” cases, among others, that
brokerage firms and associated
persons are sometimes forced to
arbitrate disputes with “investors’
with whom they may have no direct
businessrelationship. Therearepolicy
decisions here that are being made by
the courts instead of the policymakers
— or by staff members on an ad hoc
basis without debate or notice.

Ontheother hand, sometermsthat
have engendered considerable
litigation are not defined in the
Proposed Code, because they have
beenwritten out of existence. Theterm
“or others’ in Current Rule 10101,
“MattersEligiblefor Submission,” has
teased courts with its inferential
inclusion of parties who might
arbitrate, but who arenot “ customers,”
“members’ or “associated persons’
(see, eg., “McMahan Secs. v. Forum
Captl Mkts., 6 SAC 8(15) (2™ Cir,
1994) and Farrand v. Lutheran
Brotherhood, 5 SAC 9(8) (7™ Cir.
1993)). Yet, thetermisso broad asto
be amorphous. In the Proposed Code,
Rule 12201, “Elective Arbitration,”
usesthe morerestrictive phrase, “...or
other related party.”

Rule 12102:
10102)
NASD Dispute Resolution’'s

Board of Directors has set the size and

compositionof theNAMC, i.e,, that its

members shall number no more than

25 and no fewer than 10 and at least

50% will be non-industry members.

NAMC (nka Rule

cont'd on page 4
3
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These criteria are not part of the
Current Code.

Rule 12103: Director of Dispute
Resolution (nka Rule 10103)
The Proposed Code changes the

designation from Director of

Arbitration, a term adopted by SICA

for useinthe UCA, and makesit clear

that the President of NASD Dispute

Resolution may substitute for the

DODR or, if necessary, appoint an

interim Director. This provision also

de-links the DODR from the NAMC,
making the DODR answerable to the

NAMC “at the NAMC's request,” as

opposed to being, under the Current

Code, “directly responsible to the

[NAMC]”

Rule 12104: Effect of Arbitration

on NASD Regulatory Activities

(nka Rule 10105)

We were looking here for some
language that would seek to authorize
the increasing willingness of the
NASD to employ the grinding wheels
of regulatory sanctionsfor breaches of
the procedural requirements of the
arbitration Rules. We found the Rule
unchanged, however, except that its
disciplinary referral provision is
broadened toinclude* other applicable
rulesor laws,” inadditiontothefedera
securities laws and the NASD rules.

Rule 12200: Arbitration Under an
Arbitration Agreement or the
Rulesof NASD (nka Rule 10301)
We described in afootnote above

the collapsing of the two phrases

“business’ and “activities’ in relation

to members and associated persons,

respectively, into one phrase,

“business activities,” applicable to

both classes. The “insurance

company” exception in this
jurisdictional substitute for Rule

10301 (“Required Submissions”) also

refers in the Proposed Code to

“activities,” excepting from required

arbitration disputes the “insurance

business activities’ of an insurance
company member, rather than the

“insurance business” of such

members.

4

Rule 12201: Elective Arbitration

(nka Rule 10101)

We see in this Rule the same
reference to “business activities’ and
“insurance business activities” of
members, associated persons, and
insurancecompany membersaswe see
in Rule 12200. In our estimation, that
consistency of construction argues
forcefully that better drafting was
intended, rather thananarrowing of the
scope of arbitrable disputes. At the
sametime, wethink adding “ business’
to the “activities” of an associated
person denotesasubstantive changein
the kinds of disputes that can be
arbitrated and one that may imply a
“scope of employment” construction.
Finally, we do not readily understand
thereason for including the“insurance
company” exception in the “elective
arbitration” rule, sincethat impliesthat
NASD cannot entertain the arbitration
of such disputes, even if the parties all
agree. That intent seems at odds with
the apparent willingness of NASD to
open its forum to the non-securities
disputes of other members and even,
where consent permits, to the
securities disputes of non-members or
“other related parties’ who are non-
members.

Rule 12203: Denial of NASD Forum
and Referral to Other Forums
(nka Rule 10301)

In Rule 10301, the Director, with
the NAMC'’s permission, was autho-
rized to reject disputes submitted for
arbitration as “not a proper subject
matter for arbitration.” Now, the Di-
rector may independently decline to
permit the use of theforum, but will do
soonly if itis“inappropriate” to allow
it. NASD hasalso adopted anew rule,
Rule 12205, that, like NYSE Rule
600(e) and consi stent withtheclasswide
arbitration prohibition (Rule 12204),
declines to entertain arbitrations that
are “shareholder derivative actions.”

Rule 12206: Time Limits (nka Rule

10304 & 10307)

The new eligibility rule, Rule
12206, tracks the language of a Rule
proposal that is presently awaiting ap-
proval at the SEC (SR-NASD 2003-

101, filed 6/19/03). Reviewing that
proposed rulein SAA 03-31, we noted
that NASD had deleted without com-
ment theimportant statement that “ [t] he
Rule does not extend applicable stat-
utes of limitations.” We were pleased
to seeits return in the proposed rule.

Rule 12207: Extension of Deadlines

(nka Rule 10314)

By enumerating those deadlines
that the partiescan jointly agreeshould
be extended, NASD seeks, in this re-
placementto Rule10314(a)(5), “togive
parties maximum control over exten-
sionsof deadlinesset by theCode.” As
the NASD comment states, though, it
also seeks to “ensure that the panel
retains control over deadlines estab-
lished by the panel.” The anomaly
arises where the Director is granted
authority to override a panel deadline.
While that authority is saved for “ex-
traordinary circumstances,” the per-
ceived need for the power — and a
delegable power at that —to override a
Panel onacase-specificrulingisphilo-
sophically troubling .

Rule 12210: Ex Parte Communica-
tions (No Current Rule)

A new rule establishes an explicit
bar upon parties communicating with
arbitrators without all parties present.
However, in Rule 12210(b), provision
ismade, by stating “unless... the arbi-
trators and the parties agree...,” for an
expected pilot, currently before the
SEC, that will permit voluntary direct
communicationswith arbitratorsabout
written submissions (SR-NASD-2003-
163, filed 10/31/03).

Rule 12211:
10305)
Arbitrators have had the power to

issuesanctions, throughprovisionsdis-

persed throughout the Code, such as

NASD Rule 10305, which permitsdis-

missal as a sanction “for willful and

intentional material failure to comply
with an order of the arbitrator(s)” and

Rule 10324, in which arbitrators are

empowered “totakeappropriateaction

to obtain compliance with any ruling
by the arbitrators.” The new Code

Sanctions (nka Rule

cont'd on page 5
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centralizes the sanctioning power in
two forceful provisions, one dealing
with discovery (Rule 12511) and this
one, which addresses broader “failure
to comply with any provision in the
Code, or any order of the pandl....”
Rule 12211 also enumerates various
types of sanctions that a panel might
impose. The big change in this provi-
sion, one that is likely to draw a great
deal of comment, liesin its express
application to aparty’ srepresentative,
aswell asaparty. (ed: Wry humor in
the numbering?! NASD’s sanctions
rule for counsel is 12211 and FRCP
Rule 11 providesfor sanctioning coun-
sel in federal court.)

Rule 12212: Hearing Locations (No
Current Rule, but see Rule
10315)

While the practical implications
of the particular revisionsinthis“New
Rule” arenot earth-shaking, they illus-
trate the philosophical shifts that we
addressed above. The determination
of “timeand place” hasalwaysresided
initially with the Director, and, once
thecasewasunderway, the Panel tradi-
tionally manages the case and the par-
ties address all requests to the Panel.
Under Rule 10315, which disappears
in the Proposed Code, the Arbitrators
arecurrently empoweredtosetthe“time
and place” of al meetings, except the
“first meeting.” Under Rule 12212,
NASD empowersthe Director to select
which of its designated hearing loca-
tionswill be used, without referenceto
the stage of the proceeding or any right
by the panel to intervene or effectuate
achange of thelocation. Moreover, if
one of the parties wants a change of
location, they need to makea“ motion”
to the Director, not the Panel. Accord-
ing to the NASD Comment, this provi-
sion has no Current Code counterpart;
asitspurpose, it “ codifiescurrent prac-
tice and provides guidance to parties
regarding the selection of hearingloca-
tions.”

Rule 12213: Payment of Arbitrators
(nka IM-10104)
The chairperson will only get the
additional $75 stipendfor aday’ shear-
ings on the merits, not for prehearing

conferences. ThishasbeentheNASD’s
consistent position, but now the lan-
guage of the Code will support that
stance.

Rules 12302 & 12303: Filingan Ini-
tial Statement of Claim; Answer-
ing the Statement of Claim (nka
Rule 10314)
Rule12302requiresthat the State-

ment of Claim “specify the relevant

facts and the remedies sought” and
adds that claimant “may include any
additional documents supporting the
statement of claim” (emphasis added).

Rule 12303 requiresthat the Statement

of Answer specify “the relevant facts

and available defensesto the statement
of claim” and addsthat the Respondent

“must include any additional docu-

ments supporting the answer...” (em-

phasis added). What is the purpose of
the “may” on the one hand and the

“must” ontheother? TheNASD Com-

ment does not say.

Rule 12304: Answering Counter-

claims (nka Rule 10314)

The Proposed Code changes the
time frames for answering various
pleadings to a uniform 20 calendar
days and, with one exception that we
saw, changed all time deadlinesto cal-
endar days instead of business days.
Whereas replies were due within 10
days before and responses to cross-
claims45 days, now both arepermitted
a 20-day period (e.g., amended plead-
ings, Rule 12310). On the other hand,
where the responding party is new to
the case, as with the initial response
and third-party respondents (Rule
12306), the time frame for responseis
45 days (note that, in Rule 12306, the
third-party respondentisinstructed that
g’he “may” include additional docu-
ments with the third-party answer.)

Rule 12307: Deficient Claims (No

Current Rule)

Putting into writing a policy that
arose, aswerecall, from comments by
the Claimants’ Bar during the
eligibility battles, NASD confines
staff review of claim deficiencies to
non-substantive matters and itemizes
in “bullet points’ the reasons why a

claim may not pass muster. The Rule
statesthat “[t]heDirector will not serve
any claimthatisdeficient.” “Claim” is
a defined term, which means “an
alegation or request for relief,” but it
must also be observed that only
Statements of Claim are served by the
“Director,” not Statements of Answer.
In any case, the sufficiency of the
pleading is not at issue, but rather the
information and other requirements
that the staff needs to administer the
case properly.

Rule 12308: Loss of Defenses Dueto
Untimely or I ncomplete Answer
(nka Rule 10314)

The ability of arbitrators to bar
defenses for inadequate or untimely
answers appears in the Current Code,
but the Proposed Code makes some
changes. Because arbitrators are not
appointed until months after the an-
swer is due, by which time even less
diligent respondents will have filed
responses, pleas for sanctions often
appear to the newly empanelled arbi-
trators as more tactically driven than
deserved. The new Code provision
may bereactingtothiscircumstancein
two ways that require attention. First,
the provision may well be making ap-
plicable to all non-answering respon-
dents the streamlined default proce-
duresestablished for defunct firmsthat
fail to participateinthearbitration pro-
cess. Rule 12308 states that a failing
party “may also be subject to default
proceedings under Rule 12801” and
Rule 12801(b)(1) isrevised toindicate
that adefault proceeding may beiniti-
ated “ against one or more respondents
that fail to file atimely answer....” A
second potential causefor concernlies
inaprovision for abar of “defenses or
facts at the hearing” that would deem
incomplete an answer that “fails to
include defenses or relevant facts ...
that were known to [respondent] at the
time the answer was filed” (emphasis
added). Must all known and relevant
facts be pled, even if they are not re-
sponsive to the Statement of Claim?
Current Rule10314’ srequirement only
mandatesthat the Statement of Answer

cont'd on page 6
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specify “the relevant facts and available
defenses to the statement of claim.”

Rule12309: Amending Pleadings(nka

Rule 10328)

It is clear throughout this Re-Write
that NASD responds to situations that
arise, tocomplaintsthat staff receive, and
tocaselaw congtruingtheCode. A change
inthisproposed Rulereflects steff atten-
tion to lessons supplied by caselaw. In
Zabawa v. FASWealth Mgmt., 12 SAC
11&12(32), an Award was vacated be-
cause certain Respondents, added to the
arbitration after the NLSS process was
underway, were deprived of an opportu-
nity to participate in the selection of the
arbitration panel. In Rule 12309(c),
NASD focuses on the time period be-
tween the date rankings are due and the
date the NL SS process is complete and
providesthat no partiesmay be added by
amended pleading during that period.
Oncethe pand isappointed, partiescan,
with approval by the panel, beadded, but
they will hereafter be given an opportu-
nity to object to being added. If added,
thenew partieswill havetheopportunity,
not to begin the Neutral List Selection
System process anew, but to challenge
any seated arbitrator for cause. Thisacts
to balance the objective of fregly alow-
ing amended pleadings with the need to
avoid prejudice to newly added parties.

Rule 12314: Combining Claims (nka
Rule 10314)
Theprovisionsregardingjoinderand

consolidation that appear inNASD Rule

10314(d) arebrokeninto three Proposed

Rules(12312, 12313 and 12314). While

theDirector hasbeenempoweredtomake

preliminary rulingsinthisarea, thepanel
has always had plenary authority once
seated to deal with managing cases in-

volving multiple parties. Rule 12314

provides more order to that procedura

process by alowing the Panel to “recon-
sider the Director’s decision upon mo-
tion of a party.” The Director has the
authority to sever or consolidate and the

Panel cannot, it seems, reconsider his/her

ruling sua sponte.

Conclusion-Part 1
Itisthemusic, not just thenotes, that
one has the opportunity to contemplate

6

when a comprehensive review is
underway and this one resonates with
themes that warrant readers attention
and discussion. There are, of course,
flash pointsfor debate, such asthenotion
of attorney sanctions, that will perforce
bepart of thedia ogue, but thoseareshort
refrains in a symphony of change.
Today, there are uncertainties about the
future of the NYSE's arbitration
program and, even if it continues, its
dedication and appeal. Whether or not it
isgood to have asingle SRO arbitration
forum, we are quietly moving in that
direction. The strategic views and
concerns of NASD management
pervade this Code re-write and we, as
users of this predominant service, have
an opportunity to apprehend those
philosophical attitudes at a pivotd time
and, perhaps, through comment to
influence them.

Evenwithintheruleswe cover, this
review by no means identifies each
changethat the Proposed Codeintendsto
or will effectuate, nor are our brief
remarks about important revisions
meant to bethorough. Wearecritical of
some of the changes, but we think the
first stepin ahealthy debateisto outline
theissues and fathom their significance.
Here, theissuesaremanifold, because of
the magnitude of the Proposed Code
revisions, and a prominent few could
easily dominate the rule comment
process. If we accomplish nothing else
by this rule-by-rule comparison, and
even if we occasiondly err about or
mig udgetheactual natureof aparticular
proposal, we can still hope to persuade
readersthat much of asignificant nature
lies within the Proposed Code changes
and that review and comment should not
be squandered on the“red herrings’ and
the obvious.

As we went to print, the Proposed
Codes had not been released by the
Commission for publication in the
Federal Register, sotheformal periodfor
comment had not yet commenced. Our
effort will be to conclude and publish
Part 2 of this review within the period
alowedfor public comment by the SEC.
We welcome reader comment as this
process moves forward.

Endnotes
1 The 1989 omnibus revisions to the SRO
Codes were performed in tandem by the
SICA-participating forums and tracked the
Uniform Code of Arbitration closely. Atthe
time, NASD was the dominant forum, but it
only had about two-thirds of the annual case
volume. Today, NASD’s market share ap-
proaches90% and theforumsparticipatingin
SICA have dwindled to few that are active.
NASD has been moving in this direction of
“going it alone” for sometime (see Katsoris
article,“ SICA: DoestheBédll Toll for Thee?' 1/
94 excerpt: “If the recent NASD ‘lone-
ranger’ approachisheraldinganew eraof go-
it-alonechangesinwhich SICA isby-passed,
thenthevery integrity of SICA isat stake.” 6
SAC 1(2)).
Of course, SICA remainsanimportant sound-
ing board and fulcrum for change, and, while
itsloss of statusisregrettablefor avariety of
reasons, it may aso be necessary and inevi-
table. Thereal changesin securitiesarbitra-
tionwill, asthey haveincreasingly, emanate
from NASD and SEC. While many of the
concepts and contributions of the Uniform
Code of Arbitration will remain, an arbitra-
tion structure built on standardized rules
shared among competing arbitration forums
is dead!
2While no doubt a salutary contribution, the
conversion of the Code to “Plain English”
must by itself be viewed as fostering change
that may potentialy be substantive. Litiga-
tion disputes that lead courts to construe the
Codeof Arbitration Procedure number inthe
hundreds every year and a good deal of
judicia gloss has built around the terms and
phrasesthat appear in the Code. It may well
be that “Plain English” aterations designed
to make rules easier to read and understand,
will a sohaveunintended consequencesfrom
an interpretative standpoint.
3 By way of example, there are textual
changes to the jurisdictiona sections of the
Code, Rules 12200 and 12201, which
potentially alter the scope of arbitrable
disputes. For instance, the Code' s coverage
of disputes involving the “business’ of a
member or the “activities” of an associated
person will, in the Proposed Code, combine
the phrase and cover disputes involving the
“business activities’ of the member or the
associated person. The" Definitions’ section
of the Proposed Code does not offer a
definition of “business activities,” but
arguably the term is less broad than
“business’ and far narrower indeed than the
unrestricted term, “activities.” That courts
may read into the new language an intent to
alter thescopeof disputesthat membersmust
arbitratewith customersseemsto usadistinct

possibility.
|
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L etter to the Editor
(Re Expungement)

Jonathan Schwartz, Esqg.
Attorney at Law
Marina del Rey, CA

Dear Editor:

| read with interest your
description of the new expungement
options proposed by the NASD. | was
particularly interested in your
comment that “...we can expect, more
and more, that settlements will be
affected, as will the ease of joint
representation. A broker whowantsto
clear her record will haveaconflicting
interest with her employer. She may
need to opt out of afirm’s settlement
with a customer and press for an
adjudication or some form of mini-
hearing to obtain the necessary
expungement findings."

As an attorney who finds himself
representing individual brokers in

us today.

JUST SEND IN THIS
COUPON
OR E-MAIL USTHE
INFORMATION BELOW

NAME

customer disputes, this has been a
particularly troublesome area. In
particular, |1 have found counsel for
more than one brokerage firm taking
the position that they have the
unilateral power to settle a customer
claim on behalf of the broker-dealer,
its officers, employees, etc., a group
that includes my client, regardless of
our wishes.

In oneinstance where | discussed
with opposing counsel the possibility
of my stockbroker client opting out of
a proposed settlement, | learned that
the compliance department for the
respondent broker-dealer intended to
report the settlement on my client’sU-
4, whether my client opted out or not.
Thisisasituation in which the parties
were willing to enter into a settlement
without my client’s participation,
wheremy expectation wasthat | would
later be able to arrange a resol ution of
the claim against my client in such a
way asto allow the answer to Item 7E
1(c) or 2tobechangedfroma“Yes" to
a“No."

SAC'se-MAIL ALERT SERVICE
(Free Two-Month Trial Subscription of

SAC's Arbitration Alert)

Onaweekly basissinceearly August 1999, the Securities Arbitration Commentator hasofferedan E-Mail Alert Service,
known as SAC's Arbitration Alert, which keeps subscribers up-to-date on recent court decisions, rule filings, notable
Arbitration Awards, and other interesting and timely information. It isagreat way to get news "bullets' on matters of
the moment -- and, if you want more detail, call SAC for hard-copy back-up materials. Much of this materia will be
published aswell in our print newsletter, the Securities Arbitration Commentator, but we designed the Arb Alert for
lawyers, neutralsand expertswho need to stay current with events and devel opmentsthat affect securities’commodities
arbitration. Try afree 2-month trial subscription to thistimely service. Just complete and mail this coupon or e-mail

SECURITIESARBITRATION COMMENTATOR, Inc.
ATTN: SAC'sE-Mail Alert Service
P. O. Box 112
Maplewood, NJ 07040
E-Mail: sachelp@home.com

Compliance personnel for the
major brokerage firms are not
responsiveto these procedural niceties
and, in fact, the language of Items 7E
1(c) and 7E 2 makereferencetoaclaim
that “was settled for an amount of
$10,000 or more," without speaking to
a situation in which a case “was
settled" by one respondent but not
another. Indeed, the tenor of the
language seemsto dictate the response
that is usually taken; that a settlement
withthefirmistheevent that should be
reported on Form U-4 whether the
broker participated in it or not. What,
exactly, is your next move when the
customer has settled with the firm and
filed arequest to dismiss the claim?

(ed: Theseare good observations.
We appreciate the insights. Mr.
Schwartz's reference to a SAC
expungement article speaksto a piece
that appeared in arecent Arb Alert. It
also appearsin thisissue's“ In Brief"

section.) |

ORGANIZATION

ADDRESS

CITY/STATE/ZIP
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In Brief

“NASD SPEAK S’ AT EVENING FORUM : Repeating an undertaking that shehasmet for the past five years, NASD-DR
VicePresident Elizabeth R. Clancy spoketo a group of arbitration practitionersand neutralsabout developmentsand plans
for improvement at NASD Dispute Resolution. The February 2 gathering (“NASD Listens ... And Speaks’) was moderated
by Martin Feinberg, former Chair and current member of the Committee on Arbitration and ADR of the New Y ork County
Lawyers Association, and held at NYCLA's Vesey Street building. Ms. Clancy, who is Regional Director of the Northeast
Office, reviewed case statistics and recent rule changes. Shereported aswell that Ken Andrichik, who developed theNASD’s
successful mediation program, hasbeen promotedto Senior Vice President status, and that Judith Norris, head of theWest Coast
Region, isnow aVicePresident. Wealso heard that the recent opening of aNewark, NJhearing | ocation and the planned opening
of aHartford, CT location (SAA 03-33) are part of acorporate objective to open at least one NASD hearing situsin every state
over the next two years. Look for new Northeast situses in Rhode Island, Vermont and New Hampshire. According to Ms.
Clancy, visitorsto the NASD WebSite are now ableto review the new proceduresfor filing acase online and track through how
thefiling procedureswill work. The new Web-based Case Filing System ispart of the Matrix computerization effort and, while
voluntary for all filersat thispoint, onlineclaimfilingwill soonbemandatory for someparties(e.g., claimantswithanalyst claims
and attorney representation are scheduled for May 2004). The Code overhaul, new expungement rules, online Chair training,
staff additions, and Arbitrator-rel ated developmentswere all covered. Of interest, we thought, was a discussion about the new
Codeproposal for arbitral sanctioning powersagainst representatives, aswell asparties, inNASD arbitration. Ms. Clancy urged
interested parties to review carefully the new Code proposals and to participate when the SEC publishes the changes for
comment. She also outlined the NASD’ s procedures for tracking payment of Awards to customers and offered some statistics
on the incidence of vacatur attempts. (See deatails on page 12, "Vacatur Statistics').

INDUSTRY CODE PROPOSED BY NASD: NASD Dispute Resolution hascommenced arulemaking processthat will end
with three dispute resolution codesinstead of one; all three installments have now been filed with the SEC. We reported on
thefiling of the Customer Code in October 2003 (SAA 03-42), which islikely to be the most controversial; the new Industry
Codefor intra-industry mattersfollowed on January 16, 2004 (SR-NASD-2004-011). We expect the SEC staff has awaited the
filing of all three Codesand will publish theminthe Federal Register for comment all at once. Whilethat will mean agreat deal
of reading for commenters, it will maintain consistency among the three Codes and allow any revisions that arise to be made
uniformly. NASD’ sstated purposeinlaunching thisoverhaul, whichitispursuingindependently of SICA andthe Uniform Code
of Arbitration, isto reorganizetherulesin “amorelogical, user-friendly way,” to “[s]implify the language and structure of the
rules,” and to “[i]mplement several substantive rule changesto the Industry and Customer Codes....” Thecurrent Code, which
isnumbered under the Rule 10000 series, will be split in three parts: the Customer Code will be re-numbered as a Rule 12000
set, while the Industry Code will use the Rule 13000 series and the Mediation Code the Rule 14000 series. The Customer and
Industry Codesare, with few exceptions, numbered sothat thelast threedigitsin the Rul e seriesdeal with the same subject matter
and, for themost part, the proceduresthat guidethetwo processesarethe sameinboth Codes. Rules10210and 10211, governing
statutory employment discrimination claims, deal with industry matters only, so they appear only in the Industry Code. These
industry-specific provisions contain no substantive changes from the current Code, NASD states, nor does Rule 10335,
governing injunctive relief in industry matters. Those changeswhich NASD listsin itsfiling as substantive would: (1) allow
procedures to be modified when all active participants agree; (2) permit the Director to decline jurisdiction on his’her own and
in awider array of cases; (3) make shareholder derivative actions non-arbitrable at NASD; (4) alow greater flexibility in
extending deadlines; (5) expressly prohibit ex parte communication between parties and arbitrators; (6) provide for sanctions
against aparty representativein“extraordinary circumstances;” (7) codify thefactorsthat are considered in determining hearing
location and allow the Director to alter the hearing location, prior to the commencement of list selection; (8) extend thetimefor
answering counterclaimsto 20 days and reduce the time for answering cross-claimsto 20 days; (9) codify the practicesrelated
to treating and/or closing casesreflecting deficienciesin the pleading of claims; (10) adopt new proceduresfor amending claims
that would add partiesto the case and extend the time for answering amended pleadings; (11) make anumber of changesto the
arbitrator selection procedures, including establishing a separate roster for chairpersons with specific qualifications, making
NLSS random (vs. rotational), and expanding the number of candidates in each selection slot, while limiting the number of
strikes; (12) require IPHCs, absent party agreement to the contrary, and allow the Panel to tape-record any pre-hearing
conference; (13) issue guidance on motion practice, in particular, dispositive motions; (14) revamp discovery procedures, by,
among other things, extending thetimeto respond from 30 to 60 days and strengthening sanction powers; (15) define procedures
for withdrawals and discouraging last-minute postponements by requiring a “good cause” determination; (16) revise the
simplified arbitration procedures; and (17) last but not | east, changethefee schedul eto, among other things, eliminate“ repetitive
high-end brackets and align the brackets in the filing fee schedule with the brackets in the member filing fee and surcharge

cont'd on page 9
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schedules. Most of the proposed changes are quite consi stent with the substantive changes proposed in the Customer Code. (ed:
The Mediation Code has now been filed with the SEC as well.)

NASD EXPUNGEMENT RULE APPROVED: NASD Rule 2130, entitled “Obtaining an Order of Expungement of
Customer Disputel nformation fromthe Central Registration Depository (CRD System),” wasapproved by the Securitiesand
Exchange Commission in mid-December. Theannouncement that SR-NASD-2002-168 (filed 11/19/02) gained SEC approval
was published in the Federal Register inlate December (SEC. Rel. No. 34-48933, dtd 12/16/03; 68 Fed. Reg. 247, p. 74667, 12/
24/03). During the 13 months that this controversial rule change was before the Commission, some 28 comment |etters were
submitted and NASD, in response to these and earlier comments, reacted with substantive amendments to the proposed Rule.
Aslate as September 2003, NASD filed rule changes that overhauled the criteriaby which it will judge the appropriateness of
expungement ordersfrom arbitral or judicia forums. (SAA 03-43). The new Rule establishes a procedure for the post-Award
effectuation of expungement orders through a judicial confirmation process and formal removal from CRD of the offending
information. The procedure refersto customer disputes, not intra-industry cases, and requiresthat NASD be namedin all such
confirmation proceedings, unless it waives participation. NASD waiver of participation promises the least expensive and
protracted route for expungement, but waiver requires, for the most part, that NASD be presented with “ affirmative judicial or
arbitral findings’ that meet one of three criteria (see below). Without the requisite arbitral findings, NASD will, except in
extraordinary circumstances, oppose the expungement before the court. Use of the word “affirmative” isintended to convey
to arbitrators the need to base the requisite finding upon solid ground. This probably means that arbitrators will need to hear
sufficient evidence to allow such findings, a complication that will thwart the fairly active practice of settling upon condition
that asti pul ated expungement Award will issue. Ontheother hand, NASD assuresthe Commissionthat itsregard for theintegrity
of arbitral findingsand thearbitration processwill lead it towaiveinvolvement in the post-Award processwhenever therequisite
findings are properly included in the arbitrators Award. To assure waiver of NASD participation, arbitrators will, after
appropriatefactfinding, affirmatively determinethat: “(A) theclaim, allegation or informationisfactually impossibleor clearly
erroneous; (B) the registered person was not involved in the alleged investment-rel ated sales practice violation, forgery, theft,
misappropriation, or conversion of funds; or (C) the claim, allegation, or information is false.” (ed: Alert readers can find
previous articles on thisrulein past Arb Alerts, SAA 02-03, 02-04, 02-40, 02-48, 02-49, 03-11 and 03-43. The new Rule will
apply to cases filed on or after the effective date and that date will be set in an upcoming Notice to Members. That leaves a
considerablelag time during whichthe current Moratoriumprocedureswill continueto apply. Inarelated development, NASD
has announced its intention to enhance access to CRD records via the Public Disclosure Program (nka NASD Broker Check)
with online reports and other improvements, see NASD NTM 03-76.) (SAC Ref. No. 04-01-01)

NASD RULE RE UNPAID AWARDSAPPROVED: A Ruleproposal regulating the member ship application processwill
makeit moredifficult for brokeragefirmsand associated per sonsto avoid paying arbitration Awardsthrough the camouflage
of reorganization. The transfer of assets from one brokerage firm to another or to a new entity is a legitimate means of
transferring control and ownership, but it is aso ameans by which some brokerage firmsand their principals cover their tracks
and seek toavoid futureliabilities or current debtsto customers. By moving their assetsunder anew corporate roof, such people
can often make collection more difficult and avoid the crushing impact of NASD enforcement efforts. We reported on this
proposal when it was first published by NASD for comment (SAA 02-32), but not since. It wasfiled with the SEC in January
2003 under File No. SR-NASD-2003-07 and published for comment in October 2003, after a single amendment. A second
amendment followed and, without comment, the Rule changes were approved on December 22, 2003 (Rel No. 34-48969,
published 68 Fed. Reg. 250, p. 75681, 12/31/03). NASD Rule 1014, whichlistscertainfactors, such aspending or past regul atory
actions, that will be considered in the membership process, now includes “pending arbitrations or civil actions against the
applicant, aswell asunpaid arbitration awards, or other adjudicated customer awardsagai nst theapplicant” or designated persons
in control relationshipswith the member. Therewill also bea” presumption” that “ negative events’ relating to Rule 1014 will
block membership approval, absent adequate rebuttal. NASD Rule 1017 broadens and clarifies the categories of asset
dispositions that will trigger the approval process. Any transfer of assetsin bulk will require NASD approval, whether it is
fashioned as an acquisition or otherwise, and the amount involved will be objectively fixed, using a25% threshold test, instead
of the more subjective “ substantially al” in the previousrule. Finaly, Rule 1011 has been altered to include, for membership
approval purposes, “persons’ associated with the firm in control -type relationships, whether natural or corporate. With these
changes, NASD believesthenew Ruleswill “ strengthenitsability to protect investorswith pending claims, awardsor judgments
against NASD members, and to otherwise detect and prevent misconduct.” The SEC states that the broadening of transactions
subject to the approval process and the extension to any form of asset transfer “ should enhance the NASD’ s ability to ensure
that suchtransactionsdo not resultinamember or itsownersinsul atingitself or themselvesfromtheresponsibility to pay existing
or potential customer claims.” (ed: NASD hassince published NTM 04-10, entitled “ Member ship Application and Continuation
Rules,” which describes the new Rulesin detail .) (SAC Ref. No. 2004-05-02)

cont'd on page 10
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NASD PROPOSES DIRECT PARTY-ARBITRATOR COMMUNICATIONS: NASD submits an innovative plan for
SEC approval that would, with mutual agreement among all partiesand arbitrators, allow direct communicationson matters
that will expeditetheprocessandreducemiscommunications. InJune2001, NASD commenced aone-year pilotinthe Chicago
Regional Office which tested the concept of taking the staff out of the middle of communications between the parties and the
arbitrators. Currently, any ordersor rulingsfrom the arbitrators must pass through the staff to the parties and party requestsfor
arbitral intervention or determinations also must be relayed by the staff to the Panel. This helpsto assure that the information
which reachesthe arbitratorsis properly screened and it guards against ex parte communications which might create suspicion
of bias or corruption. On the other hand, with sophisticated counsel and experienced arbitrators, direct communications with
appropriateground rulescan often streamlinethe process. NA SD found, among thosewhomit surveyed and received responses,
that “ 73% of party representativesand 69% of thearbitrators... favored continuing direct communication” asan aternative after
the Chicago pilot ended. The current proposal, filed with the SEC on October 31, 2003 under SR-NA SD-2003-163, establishes
anew Rule 10334, that permits unanimous agreement among the parties and arbitrators to communicate directly. The parties
all need to be represented by counsel and written instructions must be set forth in an arbitral order that liststheitems of direct
communication and a means of communication that is available to all. Moreover, the staff must be copied on al orders or
decisionsand receive all materials sent to the Panel. Verbal ex parte communicationsare still prohibited and any party may opt
out and terminate the direct communications at any time. (SAC Ref. No. 03-43-02)

NASD RAISES ARB TRAINING RATES: NASD Dispute Resolution submitted a proposed rule change to the SEC on
January 7, which increasesthefeefor arbitrator panel training andinitiatesafeefor takingitsonlinetraining courses. The
NASD Board approved a proposal in July 2003 delegating authority to the President of NASD Dispute Resolution to alter all
fees administered by the forum and, pursuant to that authority, she has acted to raise the fee for arbitrator panel training from
$100 to $125 and to charge a $25 fee for arbitrators who take online training. NASD explains that the hike in panel training
chargeswas driven by increased room rental and staff travel costs. Moreover, arbitrators who serve as co-trainers can be paid
ahigher honorarium and the training sessions can be lengthened to include additional subject matter. Charging afeefor online
training will facilitate NASD-DR’ s plan to devel op short training modules, handling matters such as expungement regquests and
discovery abuses. It isto these mini-modulesthat the $25 charge will apply. The new fees became effective within 30 days of
Commission approval.

DISCOVERY ABUSES: NEW NOTICE TO PARTIES: NASD Dispute Resolution has published on its WebSite
(www.nasdadr.com) afurther reminder to partiesthat cooperation in thedocument exchange and compliancewith discovery
rules and proceduresis a duty, the abuse of which can lead to sanctions. NASD published a Notice to Members, NTM 03-
70, on this subject in November 2003, reminding members of the disciplinary consequences of not obeying arbitral discovery
orders (see SAA 03-44). Thisnew Notice, which appeared in early January, is addressed to all parties and focuses more on the
sanctionsthat can belevied by arbitrators on any party who does not abide by therules. Inaddition to highlighting some of the
sanctions that arbitrators may impose, at the top of the Notice, the Notice also describes some sanctions actually imposed by
Panels. These “real-life” examples have considerable effect, as they not only inform parties that the “possible” has really
occurred, but it also describes some weighty penalties aimed at both member and non-member parties. During the past year,
for example, arbitrators have dismissed several claimswith prejudice for failure to comply with discovery orders and have, in
several other cases, referred noncompliance by registered individuals for disciplinary review. Monetary sanctions have been
imposed for asmuch as$10,000 per day for continued withhol ding of discoverable documentsand morethan acouplefour-figure
monetary sanctions are also reported. The procedures and applicablerules are reviewed in the Notice and parties areinformed
that NASD staff will be “reminding arbitrators about what they can do to manage the discovery process effectively, including
what sanctions are available when partiesviolate either NASD rulesor arbitrator orders.” (ed: Seethe previousedition of SAC,
Vol. 2004, No. 1 for a feature article by NASD’s Laura Gandler that covers this area with thoroughness.)

ANALYST CONFLICT CASESSET FORONLINEFILING: NASD hassubmittedarulerevisiontothe SECwhichwould
amend its claim filing rules to employ online filing procedures for claims attributing losses “due to reliance on a
recommendation from an analyst.” SR-NASD-2003-151, sent to the Commission under date of October 6, 2003 proposes to
amend the“ Statement of Claim” section of NASD Rule 10314 to accommodate the expected flood of analyst-conflict casesthat
could befiled in the near future. NASD has been planning conversion to atotally new MATRICS computer regime, with roll-
out in six phases or rel eases between the second quarter of 2003 and the fourth quarter of 2005. It will accel erate one aspect of
that conversion, planned for thefinal implementation phase, to implement an “online claim notification procedure” for analyst-
conflict cases. The accelerated implementation, NASD explains, is necessitated by an anticipated “influx of arbitration cases
arising out of the Global Settlement of conflicts of Interest Between Research analysts and Investment Banking (“Global
Settlement”), executed earlier this year.” Under the plan, attorneys representing clients with “analyst-related” claims must
complete a Claim Information Sheet, asis currently required, but she must do so on the NASD Dispute Resolution WebSite.

cont'd on page 11
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Online submission will generate a Tracking Form which counsel will then file by mail, along with the Statement of Claim, the
Uniform Submission Agreement, and the usual fees. The new procedure will be availableto all filers, but will be required for
the analyst-related claims. Counsel who are tech-challenged may request assistance from the staff and, for the first 90 days of
the two-year pilot, grace will be accorded those who cannot or do not comply. NASD assertsthat the new procedure will offer
“tools” and online enhancementsthat will actively assist claimants and that the changes are needed to “ expedite the case intake
process, providebetter datarecovery, reducemanual dataentry, and providefor moreefficient claimsintakeand administration.”
(ed: Thecurrent “intake” processand how it will be altered by the online changes are described in detail in thefiling. NASD
recently announced the commencement of voluntary online filing on its WebSte.) (SAC Ref. No. 03-39-01)

NASD STATS, 12/03& 2003YEAR-END: Asitturnedout, 2003 ended with NASD failingto makeeven itslowest projection
for casefilings, but still reporting enough new submissionsto shatter past annual volumerecords. NASD Dispute Resolution
posted its case statisticsfor thelast monthin 2003, giving usafull year’ spicture on arecord year, but it failed to break the 9,000
mark. Because of the Global Research Settlement and the thousands of cases that certain Claimants' attorneys were claiming
to be preparing for filing, NASD Dispute Resol ution ratcheted up hiring and space preparationsfor filingsthat they were, at one
time, led to announce could hit 14,000. Instead, the monthly submission tallies for 2003 show the year getting off to a quick
start, with a24% jump over 2002, which held steady until about July. After that, the filings continued at a quick pace, relative
totheyear before, but by December 2003, reached only a16%increase over 2002. |n December, 685 additional caseswere added
to the arbitration docket, compared to 620 in 2002, but that number was the third lowest for monthly showings during 2003.
Despite the slowdown at year-end, NASD Dispute Resolution recorded 8,945 cases, alevel more than 1,200 cases higher than
inany year past. NASD also closed 7,278 cases, a22% increase over the 5,957 cases processed to conclusionin 2002. Moreover,
the gap between casesentering the pipelineand exiting it al so decreased abit, in spite of thehighvolume. In 2002, NASD opened
approximately 1,750 cases more than it closed, a difference that gets added to the docket backlog and can, over time, affect
turnaround averages. In 2003, thegap wasstill large, but waslessthan 1,700 and improving. Still, over two years, that shortfall
has added anet of almost 3,500 casesto the pending docket. Averageturnaround time ended the year 7% higher than 2002, for
all concluded cases, and thosethat went to decision after ameritshearing took an average of 17.4 monthsto conclude, 5% higher
thantheaverageof 16.5 monthsin2002. Theoverall turnaround rateisbeing hel ped by mediated settlementsand, to someextent,
by simplified decisions, those small claims cases that are decided “on the papers,” i.e., without a formal hearing. On the
mediation side, average turnaround time actually decreased 5% from 2002, at the same time as the cases entering mediation
agreements surged 19% to 1,114 from 936. Mediation also closed a record number of cases and, because many of those were
already awaiting arbitration, mediated settlements assisted the closed case tally significantly. 1n 2003, approximately 16% of
the cases closed due to mediated settlements, a higher percentage than mediation has achieved in at least thelast four years and
probably ever. Direct settlements between the parties, as apercentage of the closed casetally for 2003, declined to alow point
of 36% compared to averages over a high the last five years of 37-44%. Together, then, all settlements constituted about 52%
of the total closed casesin 2003, as compared to 50% in 2002, 56% in 2001, 55% in 2000, and 52% in 1999. Approximately
2,100 cases were decided by NASD arbitrators during the year past. Most of these decided cases were initiated by customers,
of course, and about 54% of those customers won some monetary award. The total amount awarded to customers by NASD
Panels hit $162 million in 2003, $30 million of which constituted punitive damages. Theremaining $132 millionisthe highest
compensatory figure on record, although, on a case-by-case basis, it is probably comparable to customer resultsin 2002. The
“bad broker” allegations, such as churning and unauthorized trading, decreased in frequency, both on an absolute and arelative
basis in 2003, while the more elusive “omission of facts’ claims surged 65% higher and “negligence” claims (apart from
“suitability” allegations) were up 39%, as compared to 2002. Theinvestment vehiclesinvolved inthe new filingswere mostly
common stocks and mutual funds. Casesinvolving mutual fundswere up 36% from 2002 (and in 2002 doubled astheidentified
vehiclefor disputed losses), while common stock casesincreased 23% from theyear earlier. Thesestatistical weightingsinboth
the*“ controversy” and“ product” categories seem consistent to uswith asurgein claimsrelated to the tech-stock bubble and that,
of course, explains the upward bouncein new filings for 2003 (and 2002). Theimpact, though, was not as great as those who
were predicting 10,000 or more NASD filings. Ultimately, that may be attributable to the review of disputes by a more
sophisticated Claimants’ bar, to effective early disputeresol ution procedureswithin brokeragefirms, or toahost of other factors,
both salutary and accidental, that caused investors with tech-stock losses not to opt for arbitration. What isimportant, relative
to arbitration’ sintegrity and its value as a practical and visible remedy, isthat the major SRO forums had prepared to react, if
the demand arose.

NASD STATS. SMALL CLAIMSCOMPONENT: Wesuspect that the settlement ratefor larger cases may have dropped
even more than the 2003 statistics suggest and that small claims settlements are acting as a counter-balance. The NASD
figures do not allow usto reach afirm conclusion on that proposition, so we haveto extrapolate alittle. Here's our reasoning.
Thenumber of “arbitration customer paper cases,” i.e., those small claims disputes decided by arbitrators on the papers without
aformal hearing, reached alow of 237 casesin 2003 (vs., e.g.,485in 2000). All suchdecided” document” cases, whether brought
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by employeesor customers, total ed 313in 2003 and comprised only 4% of the closed cases, about half of thehistoricnorm. Since
wehavenoreasontobelievethat small claimsfilingsin 2003 did not keep pacewith thewhol e, thenumber of small claimsentered
onthe NASD docket in 2003 must be up aswell, perhaps 16% or thereabouts. Where arethese casesgoing? Theseare sensitive
cases from an oversight standpoint, so we do not believe they are being pushed to the back burner whilelarge cases go forward.
It must be that customers with small claims are either opting for aformal hearing more than ever before or these smaller items
are being settled quickly by the brokerage firms as a matter of docket control. Take your pick, but we theorize that, with all of
the case volume and the screws still tight on hiring, inside counsel are opting to resolve the small matterswith minimal review,
in order to focus sufficient attention on the cases that represent the greatest financial threat. If, turning the coin the other way,
customerswith small claimsare opting for aformal hearing with greater frequency thanin past years, atactical decisionwehave
always encouraged, the statistics indicate that it is time for afresh look at the “on the papers’ alternative. These decisionsare
being resolved 20% faster thanin prior yearsand the“win” ratefor customersisat along-term high of 60%, accordingto NASD-
DR statistics. In contrast, investors who chose to forego a hearing in 2001 waited 9.2 months for adecision and prevailed on
their claimsonly 44% of thetime. Sincewegenerally believethat higher “win” ratesfor Claimantswho chooseto“roll thedice”
with the arbitrators are directly proportional with higher settlement rates, we would also cite the 60% “win” rate as a further
indication that a greater percentage of the small claims matters are getting resolved quickly by the respondent broker-dealers.

VACATURSTATISTICSREVEAL SURPRISES: Asaconsequenceof NASD’ seffortstotrack payment of thearbitration
Awardsitissues, statisticsarenow availablethat indicatetheincidencewith which Awardsfavoring customersarechallenged
and how often those challenges meet with success. NASD Rules require broker-dealers to report whether they have paid
amounts awarded to customersin NASD Arbitrations and, when they have not, they must indicate a satisfactory reason for non-
payment. Asaconsequence of thistracking procedure, NASD hasthe meansto evaluate just how often Awards get challenged
in the courts through post-Award petitions for vacatur. Now, the Awards that NASD tracks, and the vacatur proceedings it
follows, are just those in which the customer won money from a registered person or broker-dealer. Thus, challenges by
customerswho lost in arbitration are not part of the statistical sample and could add significantly to the statistical incidence of
vacatur attempts. On the other hand, court challenges by customerswho won something, but claim they should have won more,
are part of the sample. The sample coversthe 2003 period and catalogs 119 vacatur filings, during atime when 2,077 Awards
issued. If one excludes Small Claims Awards from the total, on the assumption (probably only half-true) that they are not
generally the subject of formal court challenges, then 1,764 Awardswere decided during the survey period. Thiswouldindicate
that broker-deal ers (and disgruntled “winning” customers) go to court to overturn Arbitration Awards about 6-7% of thetime.
Just counting the Awards that contained some monetary amount to challenge (54% in 2003), that challenge rate would climb
to 12-14% of thetime. How often are such vacatur efforts successful? Well, deduct those that are still pending and othersthat
settled and only 54 of the 119 concluded with adenial or grant of vacatur. Of that 54, therewere39 Awards(or 72%) that survived
the vacatur attempts and 15 (or 28%) in which vacatur was granted. That is a high incidence of vacaturs, viewed in that
perspective, andit surprised us. Weweresurprised, too, to hear that about half of the 15 successful vacatur attemptswereinitiated
by the customer side. Of course, viewed intermsof the overall, itisstill quite truethat 98% of all arbitration Awardsarefinal.
Itishelpful, though, to seethat onereason for that is not necessarily judicial restraint, but, perhaps, party restraint (dare we say
satisfaction with the process). For brokerage firms, at least, it appears that the Arbitrators’ decision is accepted in 90-95% of
the casesthey lose. (ed: Wewishtothank NASD’ sLiz Clancy and Staff Attorney Avi Rosenfeld for taking thetroubleto compile
and to make available the figures we cite above; the conclusionsand extrapolations are oursalone, not theirs.) (SAC Ref. No.
2004-05-01)

SAWTELLEAWARD VACATED 2X: $25million in punitivedamagesiswarranted, the Arbitration Panel hastwiceruled
and, twice, the New York state courts have vacated the amount as* grossly excessive.” On January 22, aNew Y ork statetrial
court considered anew Award (Sawtellev. Waddell & Reed, NASD ID #97-03642, 9/4/03) rendered by aNASD Panel that had
beeninstructedviajudicial remandtoreview itsearlier award of $25 millionin punitive damages, inlight of the guidance offered
by the New York Appellate Division (NY AD) in a February 2003 vacatur decision. Judge Stallman of the New Y ork State
Supreme Court, New Y ork County, explains in vacating the Panel’s decision this second time around, that the three NASD
Arbitratorsfailed to provide any showing that they had considered the proportionality of the punitive award to the compensatory
damages (around $1 million) awarded, which iswhat concerned the Appellate Division. Instead, the new Award embellishes
upon the reprehensibility of W& R’ s conduct, calling it “horrible” and explaining in greater detail why. The NY AD considered
that the conduct was outrageous, Judge Stallman states, and still held that “an award of punitive damages must be proportional
tothedamage caused by that conduct, asmeasured by thecompensatory damagesthat areawarded.” Theabsenceof any evidence
that the Panel considered proportionality restrictionsin reaching its award “ conflicts with the Appellate Division’ s holding to
the contrary. The panel thus acted contrary to law and beyond the scope and purpose of the remand.” As a consequence, the
Court refers the case back to arbitration, solely on the punitive damages issue, but remandsto a different panel. (ed: Readers
of the Arb Alert can track thismatter through all of itsincar nationssincethe August 2001 initial Award (SAA01-32). ThisCourt
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only modified the Award the first time around (covered in the Lit Alert, SLA 2002-24), but that’ s when the Appellate Division
stepped in and used the Supreme Court’ sBMW v. Gorefactorsto criticize the $25 million in punitives (SAA 03-06) as* grossly
excessive.” Thislatest vacatur (also summarized in SLA 2004-05) followed the remand ruling, reported in SAA 03-36. For the
record, we led the SAA 03-06 piece with this exclamation: “ Incredibly, the three Arbitratorswho were directed to reconsider
an excessive award of punitive damages have done so and have decided that they were right after all!” Unfortunately, the
Arbitrators, who are experienced Panelists (more than 150 arbitrations among them) and who are no doubt sincere in their
steadfastness, have left the parties the arduous and expensive task of presenting the punitive damages issue anew to a fresh
Panel.) (SAC Ref. No. 2004-05-03)

COL PROVISIONS UNDER REGULATORY ATTACK: The Utah Securities Director issued a letter to all Utah-
registered broker-dealers in mid-December that declares unlawful the litigator’s practice of asserting choice-of-law
provisionsasadefensetorightsandremediesavailableunder Utah law. Of course, itisthelawyerswho makethesearguments,
but theletter from Director S. Anthony Taggart advisesbrokeragefirmstoinformall attorneysrepresentingthefirminarbitration
proceedings that asserting such defenses will subject the client to disciplinary sanctions. According to the letter, the Utah
Uniform SecuritiesAct providessignificant rightsand remediesto Utah investorsand the Utah L egi sl ature has stressed that these
provisionsare not waivable by contract. “Based upon thisstatute,” Director Taggart writes, “the Division considersthe choice
of law provisionsin new account documentation to be void to the extent that the provisions may beinterpreted to eliminate any
protections or remedies that Utah citizens have under the Act.” This position is supported by court decisions and policies
articulated by the SEC and the NASD, some of which are cited or described in the remaining paragraphs. The letter concludes
by warning of potential sanctionsif the Division learnsof a*broker-dealer attempting to limit the rights and remedies of aUtah
citizen with achoice of law provision” and admonishesthat it “will not accept asadefensein aproceeding before the Division,
that the attorney representing the firm was not aware of the Division’sposition.” (ed: SAC thanksto Michael Shannon, Brown
Raysman, New York City, for alerting usto this development. Theletter and arelease that specifically mentions New York COL
provisions appears on the WebSite of the Utah Division of Securities, www.securities.utah.gov.) (SAC Ref. No. 04-01-02)

ILLINOIS& OUT-OF-STATE ATTORNEYS: Attorneys, especially in-house counsel, who participatein I llinois-based
arbitration proceedings should pay heed to thisruling regarding thelicensure of out-of-state attorneys representing out-of -
state clients. In Colmar, Ltd. v. Fremantlemedia North America Inc., No. 02 CH 15805 (lII. App., 4Div., 12/4/03), the state
Appellate Court considered an Award challenge in acommercial dispute. The parties had arbitrated their contractual dispute
twicein lllinoisand FMNA choseto berepresented by aCaliforniaattorney named Peter J. Anderson. Mr. Anderson disclosed
that hewasnot licensed in lllinois, but AAA rulesdid not require that he be and the Arbitrators did not rule otherwise. Colmar
claimed, in its vacatur action below, that the Award was void because Mr. Anderson engaged in the unauthorized practice of
law by appearing as an attorney in Illinois. Had this been a court action, the Court agrees, case law would void the judgment,
inthe event of an unauthorized practice (UPL) problem. In parsing the distinctions between that situation and this arbitration-
based circumstance, the Court provides an excellent analysis of the developing legal authority, in the form of Restatements,
Model Rules, and case law, that signal ashift in outlook concerning the multi-jurisdictional practice of law. Thiswasavacatur
petition, signifying that thelower court had only limited authority to review the Arbitrators’ rulingsand the applicable appellate
standard required an abuse of discretion to overturn the lower court’s confirmation. From that standpoint, reliance on this
decision must be guarded, when assuming that out-of-state attorneys are free to represent parties in securities arbitration;
nevertheless, the reasoning is broad and mindful of both policy considerations and the case law in other jurisdictions. A UPL
Committee determination in New Jersey (1994 WL 719208) is cited as finding that an out-of-state attorney could represent a
party in AAA arbitrationin New Jersey. A New Y ork federal court permitted aNew Jersey law firm’ scollection suit to proceed
forfeesincurredintherepresentation of aparty inaNew Y ork-based commercial arbitration (Williamsonv. Quinn Constr. Corp.,
537 F. Supp. 613 (SDNY 1982)). On the other hand, the Court confronts the California precedent in Birbrower v. Sup. Ct., 17
Cal.4" 119 (1998), which held to the opposite effect, but states: “...both the Restatement and ABA Commission havecriticized
Birbrower as creating too harsh aresult. We agree and, therefore, decline to follow it.” The Court does not rely upon FMNA
being an out-of -state client, but focuses more upon the differences between arbitration and litigation and upon the fact that Mr.
Anderson had an ongoing relationshipwith FMNA. Itsstated holding reflectstheseinfluences: “Inthiscase, therelevant factors
weigh in favor of our finding that Anderson’s activities were authorized primarily because they related to his regular
representation of FMNA in Californiaand involved issues that were not specific to lllinoislaw.... Accordingly, we declineto
extend the general rule[voiding legal judgments upon afinding of unauthorized practice] to apply to situations where an out-
of -state attorney represents a client in arbitration in Illinois.” (SAA Ref. No. 04-03-01)

RAPOPORT & FLORIDA PRACTICE: On February 9, 2004, the Florida Bar filed a Petition with the Florida Supreme
Court to amend the Rules Regulating the Florida Bar and the Florida Rules of Judicial Administration to allow for the
multijurisdictional practice of law. The new rules would resolve the uncertainty engendered by the Court’s Rapoport
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decision concerning the ability of non-Florida licensed attorneys to represent partiesin Florida arbitrations. Of course,
approval by the Court is required to make the rules effective, but the current proposals have been vetted by a number of
committees of the Florida Bar and were fashioned to comport with national standards promoted by the American Bar
Association. The Petition submitsanew “Rule 1-3.11, Appearances by Non-Florida Lawyersin an Arbitration Proceeding in
Florida,” that would permit such appearances when the appearance: (1) isfor aclient who resides in or has an office in the
lawyer’ s home state; or (2) arises out of or isreasonably related to the lawyer’ s practicein ajurisdiction in which the lawyer is
admitted to practice; and (3) it is not one that requires pro hac vice admission. (ed: We understand this construction to mean
that (3) applieswhen either (1) or (2) applies.) Also requiredisprovision of anoticeto The FloridaBar and payment of afiling
fee. Of course, thisis not alicense to engage in a“general practice” in Florida and “genera practice,” within the context of
arbitration practice, would include presumptively a non-Florida lawyer who files more than three demands for arbitration or
responses to arbitration in separate arbitration proceedings in a 365-day period. (ed: The Rapoport decision, see Securities
Litigation Alert 03-09 or SAA 03-08, declared as unauthorized an arbitration practice by a non-Florida attorney who lived in,
advertised in, and maintained an officein Florida. The new Rule excludes from exemptive coverage, among others, any non-
FloridaattorneywhoisaFloridaresident. Most of our information about these new devel opments came fromamemotto clients,
produced by Fowler White Boggs Banker, PA, Tampa, FL, and dated February 16, 2004. Of course, the uncertainty created
by Rapoport will persist until these amendments are approved and, in that regard, the Fowler White memo observesthat “ ...
no complaints have been submitted to the Florida Bar based on actions violating the Rapoport decision. Asthe Florida Bar
disciplinary processisdriven by complaints, no actions have been taken based on the Rapoport decision.” The full text of the
Petition can beaccessed by visitingthisURL: http://www.flabar.org. SAC thanksto Brian Okay and Burt Wiand of Fowler White

for this Rapoport update.) -
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SAC has partnered with CCH Incorporated, one of thetop legal publishing outfitsin the country, to place securitiesarbitra-
tion Awards online. There are now two WebSite |ocations where the public can, by virtue of this partnering effort, view
Awardsin PDF format for free. All you need istheforum'sID or Docket number. Visit http://scan.cch.com/ScanPlus and
place the Award number in the small window next to the " Search” button at the top right of your screen. Hit "SEARCH"
(not your "return” key) and avirtual image of the actual Award will appear for downloading or viewing. Insimilar fashion,
the NASD Dispute Resolution WebSite (www.nasdadr.com) allows the public to transfer to a Portal maintained by SAC-
CCH where, again, more than 30,000 SRO, AAA and other securities arbitration Awards are available.
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Articles & Case Law

As a regular feature, SAC summarizes articles and case decisions of interest in the field of securitiesscommodities
arbitration law. If you find onewemissed or areinvolved in acasethat producesan interesting decision, pleasewriteand
send usacopy. Asitisour objectiveto cover all relevant decisions, wewill sometimesincludedecisionsinthecurrent“ Articles
& CaseLaw” section thatissued ayear or moreago. Wealso summarizeunpublished decisionsand orders. For thesereasons,
reader sarecautionedto cite-check casesto assurethey havenot been overruled and may becitedin accordancewith local court
rules. Wethank our reader swho have contributed court opinionsand who, by their efforts, help usall to keep informed.
Credit isgiven to contributors at the end of therelevant case summaries.

STORIESCITED

A.G. Edwards, Merrill Lose Mil-
lionsn Arbitrations, by Lynn Cowan,
WaLL St.nL. (onlineed., 1/13/04)(both
firms were ordered to pay millionsin
compensatory and punitivedamagesto
investors by two separate arbitration
panels which found both firms were
“grossly negligent” in their supervi-
sion of brokers).

Arbitrating and Mediating NASD
Suitability Claims in the Digital Age,
by Ernest E. Badway, METROPOLITAN
CorproraTE CounseL (8/03), p. 21.

Bank of America Faces Allega-
tions: Former Executive ChargesUse
of “ Creative” Accounts, Pressure for
Contributions, by Carrick Mollenkamp,
THE WALL St. InL. (online ed., 11/12/
03).

Beware High-Yield Exuberance:
With the Public Focused on Recover-
ing Equity Markets, Fixed-Income
Problems May Be Brewing, by James
Eccleston, On WaLL Street (2/04), p.
68 (reps normally should not recom-
mend diversifying an equities portfo-
lio with junk bonds).

Clemente Hints That Possible
Grasso Meddlingin Arbitration Drove
Him From NYSE, by David Serchuk,
SecuriTies WEeek (3/1/04), p. 1.

Court Vacates Punitive Award
That Set a Record for Wall Street, by
Susanne Craig, WaLL Srt. Jne. (online
ed., 1/29/04)(finding a$25 million pu-
nitive damage award excessive, aNew
York state court vacated the largest
punitive damage award ever levied

against aWall Street firm and sent the
case back to another arbitration panel
to be heard).

First Montauk Financial An-
nounces Settlement of Arbitration, by
Dan Lowrey, WaLL St. JNL. (online
ed., 7/24/03) (FMFK disclosed settle-
ment of high-yield corporatebond com-
plaintsin Form 8-K by issuing FMFK
stock and warrants to customers).

Former BofAExec’ sClaimTossed
Out by NASD Panel, by Lynn Cowan,
WaLL Str. NL. (online ed., 11/4/03)
(NASD 1D #02-02669 (New Y ork, 10/
24/03:; pre-hearing motion released
Bank of America on jurisdictional
grounds and Bank of America Securi-
tieswon dismissal of $29 millionclaim
by C. Edward Carter, former head of
investment banking).

Getting Personal: ReviewingBro-
ker Forms Can Save Hassle, by Kagja
Whitehouse, WALL St. L. (onlineed.,
10/23/03) (reviewing new account
form, transaction confirmations, and
account statements will save hassles
and money).

How Hazards for Investors Get
Tolerated Year After Year, by Susan
Pulliam, Susanne Craig and Randall
Smith, WaLL St. L. (online ed., 2/6/
04)(cites a failure to pay arbitration
awards as one of the “open secrets’
raisingeyebrowsbut persistingonWall
Street).

Merrill Is Told to Pay $6 Million
In Tech-Sock Arbitration Case, WaLL
St. JInL. (online ed., 2/8/04)(Four
telecom industry workers won $6 mil-
lion in arbitration against Merrill on
allegationsthat their broker used arisky

exercise-and-hold strategy for their
employee stock options. The case, as
reported, “isone of may outgrowths of
the tech-stock meltdown of 2000, and
also another cautionary tale about bor-
rowing money to invest in the stock
market.”)

Merrill Sill intheMar ket for Temp
Attorneys to Handle Arbitration
Caseload, by David Serchuk, Securi-
TIEs WEEK (10/20/03), p. 1 (reportsthat
Merrill is using temporary attorneys
for assignmentslasting 1to 1.5 years).

Morgan Sanley Moves to Vacate
TwoArbitrationsDecisionsAgainst the
Firm, by David Serchuk, SEcurITIES
WEEk (2/9/04), p. 1 (one Florida panel
awarded a respondent/counter-claim
claimant $1.75 million based on, inter
alia, his termination without reason-
able cause and the other panel, alsoin
Florida, awarded a claimant $1.649
million in part for deferred compensa-
tion violations and wrongful termina-
tion).

NASD Drafts New Streamlined
Codefor Industry Arbitrations, by Staff
Reporters, ADRWoRLD.com (1/28/04)
(NASD submitted to the SEC for ap-
proval its newly drafted guidelinesfor
industry arbitrations).

NASD Sparks Controvery As it
Seeks to Address Discovery Abuse
During Arbitrations, by David Serchuk,
SecuriTies Week (11/17/03), p. 1.

School of Arb:  University Pro-
grams Aid Small Investors, by David
Serchuk, SecuriTies Week (10/20/03),
p. 10.

cont'd on page 16
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SEC Approves Tighter CRD
Expungement Rule, by Rosalyn
Retkwa, ON WALL StreeT (2/04), p. 20
(in December, the SEC approved anew
NASDR rule that severely limits the
ability of brokersto get customer com-
plaints expunged from their CRDS).

Sgning Away Your Right to Sue,
by Jane Spencer, WaLL St. JnL. (online
ed., 10/1/03) (discusses the spread of
arbitration clauses to other industries
and consumer-based services. Arbitrate
More, Givelnto Greed Lesspresentsa
responsive Letter to Editor from an
arbitration advocate (10/13/03)).

You Can Recover from Unfit Ad-
vice, by Kathy Kristof, THE STAR LED-
GER(1/27/04), p. 33 (reportsa$239,670
arbitration award for a couple of retir-
ees whose loss was $158,000 [the
award, as reported, included 100% of
the damages claimed, plus 10% inter-
est and repayment of incurred ex-
penses]).

ARTICLE CITED

A Contested Merger: The Inter-
section of Class Actions and Manda-
tory Arbitration Clauses, by Lindsay
R. Androski, THE UNiv. oF CHicaGO
LecaL Forum, Vol. 2003, p. 631.

Balkanization of Securities Regu-
lation: The Casefor Federal Preemp-
tion, by Steve A. Radom, Tex. JRNL OF
Bus.Law, Voal. 39, No. 2 (Fall 2003), p.
295.

Defendants’ Standing to Oppose
Lead Plaintiff Appointment Under the
Private Securities Litigation Reform
Act of 1995, by Tiffany M. Wong, THE
UNiv.oF CHicaco LecaL Forum, Vol.
2003, p. 833.

Did the Private Securities Litiga-
tion Reform Act Work?, by Michael A.
Perino, Univ. oF ILL. L. Rev., Vol.
2003, No. 4, p. 913.

Evaluative Dispute Resolution
Under Uncertainty: AnEmpirical Look
at Bayes' Theorem and the Expected
Value of Perfect Information, by Gre-
gory Todd Jonesand DouglasH. Yarn,

16

JRNL OF DispuTE REsoLuTiON, Vol. 2003,
No. 2, p. 427.

Expanding the Scope of Securities
Fraud? The Shifting Sands of Central
Bank, by Cecil C. Kuhnelll, Drake L.
Rev.,Vol. 52, No. 1 (Fall 2003), p. 25.

Filling in the GAAP: Will The
Sarbanes-Oxley Act Protect Investors
from Corporate Malfeasance and Re-
storeConfidenceinthe SecuritiesMar-
ket?, by Andrew F. Kirkendall, SMU
L. Rev., Vol. 56, No. 4 (Fall 2003), p.
2303.

From Behind the Corporate Veil:
TheOuting of Wall Street’ sInvestment
Banking Scandal s—Why Recent Regu-
lations May Not Mean the Dawn of a
New Day, by GinaN. Scianni, ForDHAM
JRNL oF Corp. & FinanciaL Law, Vol. 9,
No. 1 (2003), p. 257.

How Much InformationisEnough:
Securities Market Information and the
Quest for a More Efficient Market, by
Richard C. Strasser, TRANSACTIONS. THE
TenN. JRNL OF Bus. Law, Vol. 5, No. 1
(Fall 2003), p. 5.

Impact of Investor Meetings/Pre-
sentations on Share Prices, Insider
Trading and Securities Regulation, by
Caspar Rose, INTNL. Rev. oF Law &
Econ., Voal. 23, No. 3 (Sept. 2003), p.
227.

Insider Trading Liability For Tip-
pers and Tippees. A Call For The
Consistent Application of the Personal
Benefit Test, by Nelson S. Ebaugh,
Tex. RNL oF Bus. Law, Voal. 39, No. 2
(Fall 2003), p. 265.

Measuring and Limiting Recovery
Under Rule 10b-5: Optimizing Loss
Causation and Damages in Securities
FraudLitigation, by DaneA.Holbrook,
Tex. RNL oF Bus. Law, Vol. 39, No. 2
(Fall 2003), p. 215.

Multinational Enforcement of U.S.
Securities Laws:  The Need for the
Clear and Restrained Scope of Extra-
territorial Subject Matter Jurisdiction,
by Kun Y oung Chang, ForbHAM JRNL

oF Corp. & FINaNcIAL Law, Val. 9, No.
1(2003), p. 89.

Our Answers to Some Recurring
Questions Concerning Control And
Restricted Securities, by Robert A.
Barron, Sec. Rec. Law JrnL, Vol. 31,
No. 4 (Winter 2003), p. 555.

Quarterly Survey of SEC
Rulemaking and Major Appellate De-
cisions, by Brian M. McNamara and
Robert A. Barron, Sec. ReG. LAw JrRNL,
Vol. 31, No. 4 (Winter 2003), p. 562.

Reciprocal Ethical Duties: The
Arbitrator and Practicing Attorneys,
by Robert M. Shafton, ALTERNATIVES
To THe HicH Cost OF LiTicaTion (11/
03 & 12/03, vol. 21, no. 10), p. 197.

Reforming Securities Class Ac-
tions from the Bench: Judging Fidu-
ciariesand Fiduciary Judging, by Lisa
L. Casey, B. Young Univ. L. Rev.,
Vol. 2003, No. 4, p. 1239.

SecuritiesLaw: Section 307 of the
Sarbanes-Oxley Act: Irreconcilable
Conflict with the ABA's Model Rules
and the Oklahoma Rules of Profes-
sional Conduct?, by Jennifer Wheeler,
OkLA. L. Rev., Vol. 56, No. 2 (Sum.
2003), p. 461.

Supreme Court AffirmsExpansion
Of Arbitrator’s Authority, by Stuart L.
Bass, Sec. Rec. Law JrnL, Vol. 31, No.
4 (Winter 2003), p. 570.

The Duty to Monitor: Emerging
Obligations of Outside Lawyers and
Auditorsto Detect and Report Corpo-
rate Wrongdoing Beyond the Federal
SecuritiesLaws, by Larry CataBacker,
Sr.JoHN'sL. Rev., Vol. 77, No. 4 (Fall
2003), p. 919.

The Interface Between the Bank-
ruptcy Codeanda Disgorgement Judg-
ment Held by the Securities and Ex-
change Commission, by Kasey T.
Ingram, TRANSACTIONS. THE TENN. JRNL
oF Bus. Law, Vol. 5,No. 1 (Fall 2003),
p. 31.

cont'd on page 17
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The Sarbanes-Oxley Act’s Effect
on Section 523 of 561 the Bankruptcy
Code: Are all Securities Laws Debts
Really Nondischargeable?, AMER.
BankRr.INsTITUTE L. REV., VOl. 11, No.
2 (Winter 2003).

The Securities Acts' Treatment of
Notes Maturing in Less than Nine
Months: A Solution to the Enigma, by
Wendy Gerwick Couture, Sec. Rec.
LawJrni, Vol. 31, No. 4 (Winter 2003),
p. 496 .

The Specificity of International
Arbitration: The Case for FAA Re-
form, by WilliamW. Park, V ANDERBILT
JRNL OF TrANS. Law, Vol. 36, No. 4
(Oct. 2003).

Timelines for Sarbanes-Oxley
Whisleblower Enforcement: Doesthe
Administrative Procedure Arithmetic
Work?, by Allen B. Roberts, THe MeT-
ROPOLITAN CorPoRATE CounseL (11/03),
p. 26.

To Cooperate With the Securities
and Exchange Commission or Not to
Cooperate—ThatistheQuestion—Part
I1, by Frank C. Razzano, Sec. Rec. LAaw
JrRNL, Vol. 31, No. 4 (Winter 2003), p.
410.

Under the Influence: Analyzing
Wall Street Research Analyst Conflicts
of Interest and the ResponsesDesigned
To Induce Impartiality, by Stephen J.
Hilgers, Sec. Rec. Law Jrni, Vol. 31,
No. 4 (Winter 2003), p. 427.

U.S. Regulation of Public Securi-
tiesOfferingsand Devel opment of San-
dardsfor Internet Offerings, by Natalie
L. Regoli, UMLA L. Rev., Vol. 35
(2003), p. 151.

ARTICLE SUMMARIES

Arbitrating and Mediating Suit-
ability ClaimsintheDigital Age, Ernest
E. Badway, THE MeTROPOLITAN CORPO-
RATE CounseL (Aug. '03), p. 21.

Mr. Badway isaformer SEC attor-
ney who represents broker-deal ersand
brokers in securities regulation and
white collar criminal defense relating
to trading and underwriting matters
and also represents parties in arbitra-
tion. This article focuses upon the
“ever-increasing interplay between
various broker-dealer online services
and customer suitability for clientsand
lawyers, who are either arbitrating or
mediating acase before” the SRO arbi-
trationforums. Theauthor explainsthe

rise in popularity and sophistication
connected with onlinetrading, but cau-
tions that “[t]hese technological ad-
vancements, however, havenotrelieved
broker-dealers of one of their para-
mount responsibilities: broker-dealers
must only recommend suitable securi-
ties to their customers.” Research re-
portsprovided online, e-mail transmis-
sions directed to clients, and other in-
teractionswiththeonlinecustomer have
been aleged as recommendations in
claims subject to arbitration or media-
tion.

By way of analyzing the different
issues presented in suitability cases,
the author labels suitability as “cus-
tomer-specific” suitability, “reasonable
basis’ suitability, and suitability in-
volving questionsof excessivetrading.
Thefirst brand of suitability relatesto
the “know your customer” dictum and
holdsthat acustomer’ sinvestment ob-
jectivesmust be evaluated and recom-
mendations tailored thereto. The sec-
ond invokes the “due diligence” obli-
gationsof broker-deal erstoinvestigate
the stocks that they recommend. The
third, which can arise even if the secu-
ritiesin play are well-researched and
lie within the customer’s suitability

cont'd on page 18
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tolerance, relates to account factors
suchastrading frequency, useof lever-
age and overconcentration.

NASD’s NTM 01-23 provides
guidanceto membersabout the factors
that describe the parameters of a secu-
ritiesrecommendation in an online en-
vironment. These indicia of recom-
mendationsincluded directed pop-up”
or e-mail communications encourag-
ing a specific securities purchase or
purchases within amarket sector. Us-
ing portfolio analysis tools that pro-
vide stock listsbased upon financial or
other information supplied by a cus-
tomer and empl oying datamining tech-
nologies to gather information and
“push” specificinvestment suggestions
were examples of a“call to action.”

Suchcallsweredistinguished from
other more objective or passive re-
search and analytic activities to illus-
trate the boundaries that form a “rec-
ommendation” for suitability purposes.
Mr. Badway adds that, “in typical bu-
reaucratic fashion, the NASD staff
stated that broker-deal ers and the pub-
lic should not construe its suggestions
or advice in this policy statement as a
brightlinetest. Additionally,theNASD
staff specifically warned broker-deal -
ersthat disclaimerswould not discharge
their suitability obligations if the cus-
tomer communications were reason-
ably viewed as recommendations
through their content, context and pre-
sentation.”

Cases

With these factors in mind, the
article' sremaining paragraphsconcen-
trate on advising broker-deal ershow to
avoid the land mines and trapsthat are
triggered by careless communications
with customers. The author sounds a
final practical note regarding related
securities fraud and breach of contract
claimsin arbitrations. “[O]ne should
not lose focus on the entirety of the
arbitration or mediation process by
solely focusing on one particular issue
between a broker-dedler and its cus-
tomer. Remember: anarbitration panel
(and, to a lesser extent, a mediator)
only needs to find one good claim to
determinethat acustomer isentitled to
recovery.” [ |

SUMMARY OF DECISIONS

(ed: The court decisions summarized
below are arranged by major subject
heading first and digested in a single
sentence. This enables readers to
quicklyrefer tothecourtsor topicsthat
are of key interest. The decisions are
then arranged in alphabetical order by
Plaintiff and summarized more fully.
The single summary sentences are re-

peated and bold-type headnotes are
added to facilitate quick scanning for
topics of interest or for sorting deci-
sions by major issues. Generally
speaking, these case synopses were
prepared for SAC's other newsletter
service, the Securities Litigation Com-
mentator/Alert (SLC) and have been
previously published in that organ's

weekly e-mail alert service ("Lit
Alert"). Where the synopsis has been
written by one of SLC's Contributing
Editors, the author’s first initial and
last name appear at the end of the
summary. We thank the SLC Contrib-
uting Editors for their assistance in
creating these case summaries.)

AGREEMENT TO ARBITRATE: Successor ininterest liability may be predicated upon a number of grounds, which seek
either subterfuge or a common identity between the predecessor and successor firms. RYAN BECK & CO., INC. v.
CAMPBELL (N.D.IL)

AGREEMENT TO ARBITRATE: Agreement to submit one' s dispute to an ADR process that involves binding arbitration
bars further proceedings on the claimin court. TAYLOR v. PRUDENTIAL INS. CO. (3 Cir.)

ARBITRATION AGREEMENT: A customer who continues to do business with an acquiring broker-dealer will be subject to
the broker-dealer’ s contractual stipulations. UBS PWI v. BROWN (AL Sup. Ct.)

ARBITRABILITY: Employment discrimination claimsunder Title VIl may be arbitrated under NASD Rule 10201(b) where
thepartieshaveenteredintoan arbitration agreement separateand apart fromtheFormU-4. ZOURASv. GOLDMAN SACHS
(S.D. NY)

AWARD CHALLENGE: Theamount in controversy in a suit challenging an arbitration award includes the matter at stake
in the arbitration, provided the plaintiff is seeking to reopen arbitration. SIROTZKY v. NYSE (7" Cir.)

BREADTH OF AGREEMENT: A court may order a hon-signatory’s case to be joined with an ongoing arbitration, but the
two disputes must be based upon the same oper ative factsor be otherwiseinherently inseparable. MERRILL LYNCH TRUST
CO., FSB, IN RE (TX App., 4Dist.)

BREADTH OF AGREEMENT: Non-signatoriesto an arbitration agreement can berequiredtoarbitrateas” certain othersO
under Rule 10201 of the NASD Code of Arbitration Procedure. PRUCO SECS. CORP. v. MONTGOMERY (D. ND)

cont'd on page 19
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COMPETING AGREEMENTS: The regulatory requirement to arbitrate before one of the SRO forums cannot be superseded
by a bilateral agreement between a member and itsemployee. CSFIRST BOSTON CORP. v. PITOFSKY (NY App. 1Dept.)

DAMAGESCALCULATIONS: Liability for failureto execute a sale of restricted stock commences fromthe date the selling
broker misadvises the stockholder. ROSS COMMUNICATION INTELLIGENCE CORP., IN RE (S.D. NY)

FORUM OF CHOICE: Whereitisapparent that therelief requested by alitigant isimpossible of performance, the Court will
not commit itself to the issuance of futile ordersor to the granting of relief that cannot be implemented. INSTINET CORP, IN
RE (NY Sup. Ct. NY Cty.)

PARALLEL PROCEEDINGS: Intervention in an enforcement action by the SEC israrely granted, especially to investor-
intervenors, and one primary reason is that the Court becomes logic-bound to allow intervention by other investors who have
a different viewpoint. SEC v. BEAR STEARNS & CO., INC. (S.D. NY)

RES JUDICATA: Res judicata issues must be decided by a court of law as they are outside the scope of an arbitration
agreement; itisbeyondthearbitrator’ scompetenceto decidethe preclusiveeffect of aprior court decision. MERRILL LYNCH,
PIERCE, FENNER & SMITH, INC. v. BENJAMIN (NY App., 1Dept.)

SCOPE OF REVIEW, JUDICIAL: Thecourt must overridethejury’ sverdict when the verdict isagainst the manifest weight
of the evidence or has no rational predicatein the evidence. RUSKIN v. RYAN (FL App., 4DCA)

SELLING AWAY: Evenif events occurred prior to employment, the claim meets the test of arbitrability under NASD Rule
10301(a) aslong asthe dispute relatesto a NASD member and a customer or isin connection with the business activities of an
associated person. USALLIANZ SECS. v. So. MICHIGAN BANCORP (W.D. MI)

TIMELINESSISSUES: A respondent whose arbitration cross-complaint against other respondents is dismissed must file a
motion to vacate that decision within ninety days and cannot wait until the entire arbitration proceeding is completed.
NORTHEAST SECS. v. QUEST CAPTL. STRATEGIES (S.D. NY)

WAIVER: Theparty asserting waiver of arbitration hasa heavy burden, and courtsarenot to infer waiver without afirmbasis
to do so. BURNSv. HAMILTON (S.D. IN)

WAIVER: Under Pennsylvania law, waiver of an arbitration agreement may not be had when the moving party relies
exclusively upon testimonial affidavits. STERN v. PRUDENTIAL FINL., INC. (PA Super. Ct.)

WAIVER: Abrokerage firmand its employeeswaived arbitration because they waited more than two monthsto file a motion
to compel arbitration, during which period they engaged in extensive discovery. THE RETIREMENT GROUP v. LINSCO/
PRIVATE LEDGER CORP. (CA App., 4Dist.)

Cases

Burnsv.Hamilton,2003U.S.Dist.
LEXIS 20837, No. 1:02-cv-1388-SEB
(S.D.Ind.,11/7/03). Arbitration Agree-
ment * Waiver * Stay of Litigation *
Fraudulent Inducement. Plaintiff suc-
cumbed to greed and high-pressure tac-
ticsand deposited $30,000that wasnever
seen again. He filed suit in state court
(whichtheclearing firm, National Com-
moditiesCorp., Inc., removed becauseof
diversity) and sought toavoid arbitration
on the basis of waiver and judicia
economy. Thereislittle new or surpris-
ing in this decision, except a twist in

NCCI's Arbitration Agreement, which
was separate from the Customer Agree-
ment; It specificaly stated that it “ need
not be executed in order to open a cus-
tomer account.” The plaintiff signed
both agreements. The Court finds, con-
sistent with Prima Paint, “There is no
disputethat Burnsentered into the Arbi-
tration Agreement fredy and without
fraud in its inducement.” Plaintiff ob-
jected that one of therepresentativeshad
told him to “go to hell” when he de-
manded arbitration, and therefore the
clearingfirmhadwaivedarbitration. This
went nowhere. Plaintiff also objected to
having hiscase" piece-mealed” indiffer-
ent fora. The Court agreeably obliges:

“it will stay the entirety of this action
until the arbitration is complete and any
award is ripe for entry as a judgment.
Consequently, Burnswill havethesingle
venue herequests.” Stay wasfacilitated
by the fact that none of the other defen-
dants had been served and the introduc-
ing BD, Calvary Financia Corp., was
apparently defunct. (C. T. Mason. The
decisionwill not bepublished. Thiscase
reinforces the wisdom that an attorney
who represents himself has a foolish
client. Theindividual who invested his
money in the alleged fraudulent scheme
was also the attorney seeking to avoid

cont'd on page 20
19



Securities Arbitration Commentator

Vol. 2004 No. 2

__________________________________________________________________________________________________________________________|
ARTICLES & CASE LAW cont'd from page 19

arbitration. Neither effort was success-
ful.) (SLC Ref. No. 2003-48-01)

Credit Suisse First Boston Corp.
v. Pitofsky, No. 1580 (N.Y. App. Div.,
1Dept., 11/25/03). Forum Selection *
Forum of Choice * Form U-4 *
Competing Agreements* SRO Rules
(NYSE Rule 347) * Arbitration
Agreement * Enforceability (Public
Policy). Theregulatory requirement to
arbitrate before one of the SRO forums
cannot be superseded by a bilateral
agreement between a member and its
employee.

CSFB indtituted an Early Dispute
Resolution Program in January 1998,
which offered a three-step mechanism
for addressing employee grievancesthat
endedinbinding arbitration. Arbitration
under the EDRPwastotakeplacebefore
one of three specified forums, including
JAMS. Mr. Pitofsky chose the NY SE,
which was not listed among the three
forums, and CSFB sought to enjoin
arbitration. The trial court agreed,
finding that NY SE Rule 347 does not
specify a forum; it only requires
arbitration of disputes between
registered personnel and members.
Similarly, the Form U-4 signed by Mr.
Pitofsky requires arbitration before the
SROs, but not specifically before the
NY SE. Thus, thetrial courtreasoned, the
Form U-4 could be superseded by
subsequent agreement, towit, theEDRP.
ThisCourt reverses, pointing out that the
EDRP specifically excepted registered
representatives subject to a “legal
requirement” that they arbitratebefore”a
particular forum.... Thefacts beforeus
clearly delineate the very circumstances
this exception setsforth,” the Appellate
Divisionholds. First of all, “ Respondent
CSFB'’s contention that Form U-4 and
NY SE Rule 347 smply require that the
parties arbitrate employment disputes,
but do not require that they do soin any
particular forum, is erroneous.”
Secondly, New Y ork caselaw holdsthat
the Form U-4 cannot be superseded by a
subsequent employment agreement.
“Essentially, the obligation here to
arbitratein the NY SE forum isimposed
on each party due to its affiliation with
andassenttotherulesof theNY SE.” (ed:
While the decision seems sound, it may

20

well cause bifurcation problems where
employment discrimination claims are
involved. This dispute appears to be
solely a compensation dispute, which is
NYSE-arbitrable. IftherewerealsoTitle
VII claims, though, they would be
arbitrableunder theEDRP but not under
the NYSE Rules (except by post-dispute
agreement).) (SLC Ref. No. 2003-49-
01)

Instinet Corp.,InRe, No. 108720/
03 (N.Y. Sup., NY Cty., 11/14/03).
Agreement toArbitrate* FAA (8§1) *
Arbitrability * SRO Rules (NYSE
8600(a)) * Forum Sdlection * Jurisdic-
tion Issues (Arbitral) * Antitrust |s
sues. Whereit isapparent that the relief
reguested by a litigant is impossible of
performance because of a fundamental
impediment such as lack of jurisdiction
of thearbitral body towhichthe Courtis
urged to send the matter, the Court will
not commit itself to theissuance of futile
orders or to the granting of relief that
cannot be implemented.

Thisdispute arises out of aseries of
agreements between Archipelago Secu-
rities, LLC (“Archipelago”) with both
petitioner Instinet Corporation
(“Ingtinet”) and The Idand ECN, Inc.
(“Idand”). All of the agreements pro-
videthat if the partiesfailed to resolve a
dispute within thirty days, the dispute
could be submitted to arbitration before
the New York Stock Exchange, Inc.
(“NY SE") ortheNational Associationof
Securities Dedlers, Inc. (‘“NASD”). Ar-
chipelago agreed that Instinet had the
unilateral right to select between the
NY SEand NASD arbitrationfacilitiesto
resolveany dispute. Archipelago, areg-
istered broker-dealer, executedtradesfor
its customers from its own order book
and also looked to other venues, such as
Idand and Ingtinet, to obtain the best
prices for its customers. Both Instinet
and Idland charged Archipelago entities
certain feesfor each transaction. Origi-
nally, thefeespaid by Archipelagowere
thesameasthosecharged by Instinet and
Idand to al regular subscribers to their
liquidity. In late 2000, however, both
Instinet and Idand began to selectively
revisetheir pricing and both reclassified
the Archipelago entitiesin anew “hit or
take’ customer category where the fees

weresubstantialy higher thanthosepaid
by regular broker-deal er subscribers. Ar-
chipelago complained that the “hit or
take’ fees were excessive, discrimina
tory andinviolationof thesecuritieslaws
and antitrust laws. Archipelago further
demanded that Instinet refund the over-
charges resulting from these fees. On
September 20, 2002, Idand officidly
mergedwithInstinet GroupIncorporated,
theparent company of Instinet (hereinaf-
ter referred to collectively as* Instinet”).
On the same day, Idand filed ademand
for arbitration by meansof aStatement of
Claim against Archipelago with the
NASD dlleging, inter alia, breach of
contract, quantum meruit and unjust en-
richment. On December 3, 2002, Archi-
pelago served its Answer and asserted
counterclaims for breach of contract,
breach of the obligation of good faith,
attempted monopolizationunder Section
2 of the Sherman Act (15U.S.C. §2) and
conspiracy to restrain trade under Sec-
tion 1 of the Sherman Act. OnJanuary 3,
2003, Archipelago filed a Statement of
Claim against Instinet before the NASD
asserting essentid ly thesameclaimsthat
ithadassertedinitscounterclaimsagainst
Idand. Ingtinet then commenced a spe-
cial proceeding pursuant to Article 75 of
the CPLR and the Federal Arbitration
Act,9U.S.C.81etseq. (“FAA™) seeking
to stay arbitration before the NASD on
theground that Archipelago violated the
parties arbitration agreement, and to
compd arbitrationbeforetheNY SE. Ar-
chipelago opposed Instinet’ sapplication
andcross-movedfor, inter alia, dismissa
of the Petition. In denying Ingtinet's
application and Petition and ordering the
parties to proceed to arbitration before
theNASD, theCourt holdsthat theNY SE
lacksjurisdiction over theinstant dispute
noting that neither of the parties is a
NY SE member and that the matters in
dispute are unconnected to the NY SE-
related activities of either of the associ-
ated persons. The Court explains that,
athough NY SE Rule 600(a) operates as
a “default provision” and provides for
arbitration of a customer’s or a non-
member’'s claim against an associated
person, the claim must be in connection
with the associated person’s NY SE ac-
tivities. In addition, Instinet’sfailure to

cont'd on page 21
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make atimely forum selection violated
itsobligation of good faith and fair deal-
ing. (P.Michads) (SLC Ref. No. 2003-
48-03)

Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Benjamin, No. 1467N
(N.Y. App. Div., 1Dept., 10/23/03).
Agreement to Arbitrate * Collateral
Estoppel/Res Judicata * Arbitrabil-
ity. Resjudicataissues must bedecided
by a court of law asthey are outside the
scope of an arbitration agreement; it is
beyond the arbitrator’s competence to
decide the preclusive effect of a prior
court decision.

Following adivorce decree and eg-
uitable distribution of marital assets un-
der New York law, Benjamin, the hus-
band of Merrill Lynch broker Clayton,
brought a NASD arbitration against
Clayton and Merrill Lynch. Hisclaim
was based on her allegedly improper
handling of the coupl€'s joint Merrill
Lynch account and the siphoning of as-
setsbelonging to Benjamin. Strong pub-
licpolicy considerationsfavor findlity of
judgments and the matters sought to be
arbitrated are barred by the doctrine of
resjudicata, writesthe Appellate Court.
ItrejectsBenjamin’ scontentionthat NY's
Civil PracticeLaw & Rules(“C.P.L.R.")
limits the court’s role to determining
whether a vaid agreement to arbitrate
was entered into or was complied with
and whether the claim sought to be arbi-
trated is barred by the applicable statute
of limitations. He maintains that the
issue of the preclusive effect of a prior
judgment is one for the arbitrator. Al-
though not expressly stated in the
C.P.L.R.,, the Court responds, public
policy ispart of the court’ s* gatekeeping
role” The preclusive effect of prior
litigation is one area that is beyond the
reach of an arbitrator’s discretion and
must be considered by the court in the
first instance. Equitable distribution of
assets has aready determined the same
issues that Benjamin seeks to have de-
cidedinarbitration. Although heclaims
he “deliberately reserved these claims
for arbitration,” theclaims*arose out of
thesame' factua grouping’ astheclaims’
in the prior court action. Benjamin’'s
claims against Merrill Lynch are simi-
larly barred inthat they are derivative of

the claims againgt Clayton. (S Ander-
son) (SLA 2003-44-02)

Merrill Lynch Trust Co., FSB, In
Re, No. 04-03-00424-CV, 2003 Tex.
App.LEX1S9142(Tex. App.,4Dist., 10/
29/03). Arbitration Agreement *
Breadth of Agreement (Non-Signato-
ries) * Stay of Litigation * Equitable
Defenses(Estoppdl). Acourt may order
anon-signatory’ scaseto bejoined with
an ongoing arbitration, but the two dis-
putes must be based upon the same op-
erative facts or be otherwise inherently
inseparable.

In 1994, Chris Pereyra opened an
account withMerrill Lynchand signeda
Cash Management Account Agreement
(“CMAA") that contained an arbitration
clause. Her broker, Henry Medina, ad-
vised her to establishatrust account with
Merrill LynchTrust Co. (‘the Trust Com-
pany”) astrustee. An insurance policy
issued by Merrill Lynch Lifewasthesole
asset of thetrugt. 1n 2002, Pereyracom-
menced an NASD arbitration proceed-
ing against Merrill Lynch, Medina, and
theTrust Company. Atthesametimeshe
filed suit in state court against the Trust
Company and Medina. Thetwo lawsuit
defendantsmoved to compel arbitration.
Neither Medina nor the Trust Company
were signatoriesto the CMAA but they
assertedthat they wereentitledtoarbitra
tion under the doctrine of equitable es-
toppel and because they were agents of
Merrill Lynch. They also moved to stay
the court proceedings. Both motions
were denied and the defendants appedl.
Thedecisionisaffirmed. Thedoctrineof
equitable estoppel applieswhenthesig-
natory to an agreement containing an
arbitration clause: 1) must rely on the
terms of the agreement in asserting its
claims againgt the non-signatory; or 2)
raises claims “of substantially interde-
pendent and concerted misconduct” by
the non-signatory. Here, the creation of
thetrustwasnot conditionedupon Pereyra
being a brokerage customer of Merrill
Lynch or conditioned upon her having a
CMAA with Merrill Lynch. Nor arethe
claimsinterdependent becausetheNASD
action involves the mishandling of
Pereyra sinvestments while the lawsuit
pertains to the insurance policy. The
defendants agency argument fails be-

causeMerrill Lynchisnot adefendantin
the lawsuit and the defendants did not
present any evidence to establish that
they were working on behalf of Merrill
LynchonmatterscoveredbytheCMAA.
TheCourt alsorefusesto stay thelawsuit
pending completion of the NASD action
because Medinaand the Trust Company
did not establish that the claims asserted
againsttheminthelawsuit werebasedon
the same operative factsand wereinher-
ently inseparable from the claims as-
sertedinthe NASD action. Nor did they
establish how litigation of the lawsuit
would impair an arbitrator’'s consider-
aion of the claims againgt them in the
NASD action. (P. Dubow) (SLA 2003-
44-03)

Northeast Securities, Inc.v.Quest
Capital Strategies, Inc.,2003U.S. Dist.
LEXIS 20025 (S.D. N.Y., 11/7/03).
Timdiness | ssues (Statute of Limita-
tions) * FAA (88 10 & 12) * Eviden-
tiary Standards* Manifest Disregard
of Law * Confirmation of Award *
Rationale of Award * Forum Costs *
SimultaneousProceedings* Statutory
Definitions (* Award” “Partial Final
Award"). Arespondent whosearbitra-
tion cross-complaint againgt other re-
spondentsisdismissed must fileamotion
tovacatethat decisionwithin ninety days
and cannot wait until the entire arbitra-
tion proceeding is compl eted.

In January 1998, Northeest filed a
claim in arbitration against Quest and
severa of its employees, to wit, David
and Carolyne Yu, Richard Skinner, and
Joyce Lubbers. Lubbers filed a cross
complaint against QuestandtheY us, but
it was dismissed in January 1999. The
arbitration continued and an Award in
favor of Northeast againgt al respon-
dentswasissued in March 2003. North-
east immediately moved to confirm the
Award and L ubbersfiled across-motion
to vacate both the Award obtained by
Northeast and the dismissal of the cross
complaint. The Court denies the cross
motion. The cross motion to vacate the
dismissal of the cross-complaintistime-
barred because L ubberswaited until the
entire arbitration was completed before
filing it. She had to file the motion to
vacate the dismissal of the cross com-

cont'd on page 22
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plaintwithin90days, e.g., by April 1999.
The challenge to the main Award is
timely, butitfailsonitsmerits. Failureof
the pand to dtate the grounds for the
Award does not require vacatur. Lub-
bers' claimto vacatethe award for mani-
fest disregard of thelaw fails. The Arbi-
tratorsdidnot follow theFederal Rulesof
Civil Procedure, but arbitrators are not
constrained by formal rules of evidence
and procedure. Finaly, Lubbers clam
that the Award in favor of Northeast
should be vacated because it alegedly
failedtopay her travel expensesasprom-
isedfail sbecausebreach of anagreement
to pay travel expensesis not one of the
limited grounds for vacatur set forth in
theFederal Arbitration Act. (P. Dubow)
(EIC: That the Court regards the
Arbitrator’ scross-claimdismissal asan
“Award,” for purposes of the FAA's
vacatur provisions, should mean that a
separate” Award” wouldissueunder the
NASD Rulesgoverning public availabil -
ity of Awards. Thedifficultywithwaiting
toinclude theruling in an Award at the
end of the entire proceeding is, as hap-
pened here, that it will get overlooked.
See NASD |ID #98-00090 (NYC, 3/10/
03)). (SLC Ref. No. 2003-46-03)

Pruco Securities Corp. v. Mont-
gomery, No. A1-03-55(D. N.D., 10/15/
03). Breadth of Agreement (Non-Sig-
natories) * Raiding Disputes * SRO
Rules (NAC, NASD Rules 10101 &
10201) * Statutory Definitions (“ Cer-
tain Others’) * Employment Agree-
ments* RedtrictiveCovenants* Agree-
ment to Arbitrate * Arbitrability *
Arbitrator Authority, Scope of. Non-
signatoriesto an arbitration agreement
can berequired to arbitrate as“ certain
others’ under Rule 10201 of the NASD
Code of Arbitration Procedure.

When Pruco and Prudentia Insur-
ancesued Robert Montgomeryfor breach
of covenant not to compete and other
common law claims, Montgomery’s
present employers, Minnesota Life In-
suranceand Securian Financia Services,
intervened. Under agreementsthat Mont-
gomery signed at thetimeof hisresigna
tion, he agreed not to recruit present
Prudential/Pruco employees or sdlesas-
sistantsandto arbitrateall claims. When
three additional agents followed Mont-
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gomery, alegedly recruited by him, Pru-
dential/Pruco filed for a TRO, citing an
attempt to gain accesstotheir clientlists.
After intervening, Minnesota Life and
Securianasserted counterclaimsfor abuse
of process, tortious interference with
businessrelationsand arequest for judg-
ment declaring the covenants null and
void. After a hearing, the Court dis-
solved the TRO, denied a preliminary
injunctionandreferredthematter toarbi-
tration, directing the arbitration panel to
decide: (1) whether Prudentia, a non-
NASD member, can require Minnesota
Life, another non-member, to arbitrate;
and, (2) whether Securian,aNASD mem-
ber, can be compelled to arbitrate with a
non-member, Prudential. After thearbi-
tration panel answered both questionsin
theaffirmative, Prudentia filedamotion
for a stay and to compel arbitration, to
stay theactiononadiscretionary basis, or
in the alternative to dismiss the counter-
claims pursuant to Rule 12(b)(6). The
arbitration pand referred the decision
concerning whether to compe arbitra-
tion back to the court. Minnesota and
Securian assert that they cannot be com-
pelled to arbitrate under the FAA or the
NASD Codeof Arbitration becausethey
have not agreed to arbitrate. Howsamv.
Dean Witter holds that the court hasthe
power to decidewhether non-partiestoa
contract may be required to arbitrate
against their will; “the question of
arbitrabilityisclearly anissueforjudicia
determination.” TheCourtreliesonRule
10101 of the NASD Code of Arbitration
Procedure, as setting the scope for per-
missive arbitration of disputes “arising
out of orinconnectionwiththebusiness’
of any NASD member or the employ-
ment activitiesof any associated person.
Rule 10201 limits the scope of manda-
tory arbitration to disputes initiated by
members or associated persons against
certainclasses, betweenoramong “ mem-
bers and/or associated persons, and/or
certainothers.” AsdefinedinMcMahan
v. Forum Capital Markets, 35F.3d 82, 88
(2d Cir. 1994), “certain others’ refersto
personsor entitiesthat (1) play an active
role in the securities industry, (2) are
either signatoriesto asecuritiesindustry
arbitrationagreement or toaninstrument
of another signatory; and, (3) “voluntar-
ily participated in the particular events

givingrisetothecontroversy underlying
the arbitration.” Holding as a matter of
law that al three requirements are met
both as to Minnesota Life and Securian
and that they arerequired to arbitratethe
counterclaims under the plain meaning
of Rule 10201, the Court grantsadiscre-
tionary stay in favor of arbitration. (S
Anderson) (SLA Ref. No. 2003-43-01)

Ross v. Communication Intelli-
gence Corp., No. 02 Civ. 6197 (VM)
(SD.N.Y.,7/9/03). Jurisdiction | ssues
(Diverdity,“ Amountin Controversy”)
* SECRulel144 (“ Restricted Stock” ) *
Damages Calculations™* Parallel Pro-
ceedings. Liabilityfor failureto execute
a sale of restricted stock commences
from the date the selling broker misad-
vises the stockhol der.

Paintiff acquired restricted shares
of CIC, which were supposed to be sold
under Rule 144. The shareswere deliv-
ered to Charles Schwab & Co. for sale,
but, duetodelays, sal eof thestock didnot
occur until the pricehad declined. Plain-
tiffsfiled an arbitration against Schwab
for negligence and also filed this action
against CIC for wrongfully advising
Schwab asto resderights. CIC claims
that potential losses do not meet federd
requirements ($75,000), requiring dis-
missal of the complaint. Since determi-
nation of theamountin controversy turns
on when there was a failure to act, the
Court finds that damages run from the
time CIC misadvised Plaintiff, March
30, 2000 (to April 3, 2000, when the
misadvice was corrected) and not from
thedateof ddivery, March 6,2000. This
leaves Plaintiffs below thejurisdictional
requirement with only $13, 586.81 in
damages. “Plaintiffshavenot persuaded
the Court that CIC should or even could
have better instructed Mrs. Ross’ on the
sde or the forms needed. (P. Hoblin:
Thiscasepointsout thewisdomof having
competent people getting involved with
complicatedsecuritiestransactions. This
Court dismissed the Complaint for lack
of jurisdiction; theactionagainst Schwab
in arbitration may still proceed.) (SLA
2003-44-16)

Ruskin v. Ryan, No. 4D02-2122
(Ha App., 4Digt., 11/05/03). Appeal-

cont'd on page 23
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ability * Award Challenge* Scope of
Review, Judicial (* M anifest Weight of
theEvidence”) * Paralldl Proceedings
* Malicious Prosecution * Perjury *
Damage Calculations. The court must
overridethejury’ sverdict when the ver-
dict isagainst the manifest weight of the
evidence or hasnorational predicatein
the evidence.

On the heels of asecurities arbitra-
tion Award (NASD ID #93-01575 (Ft.
Lauderdale, 1/8/96)), in which the
Ruskinsunsuccessfully sought $100,000
logtinaPonzi scheme, broker Ryanfiled
suit against thearbitration Claimantsand
their attorney, alleging malicious pros-
ecution, solicitation of perjury and per-
jury. Thelawsuitresultedinadecisionin
favor of Ryanonall countsand an award
of $750,000. Following denid of their
motionfor directed verdict and new tridl,
theRuskinsappedled. AlthoughtheCourt
findsnomerittotheir appedl, itasofinds
that thejury’ sverdict isnot supported by
competent substantial evidence and re-
verses and remands for a new trial on
damages only. Evidence showed that
Ryan had hired attorneysto represent her
in 14 lawsuits, including the Ruskins', a
SEC investigation and a class action,
resulting in attorneys’ fees of $360,000
andlostincomeof over $1 milliondueto
termination of Ryan’semployment. No
evidence was presented to show the
amount of feesattributabletotheRuskins
caseorthat Ryanlost her jobasaresult of
theRuskins' case, asopposedtotheother
litigation and regulatory proceedings.
With no interrogatory verdict, the court
is unable to determine the amount of
compensatory damages erroneously
awarded but holds that, “ absent the un-
supported damages, theaward could not
have reached $750,000.” A dissenting
opinion would hold that the jury, in its
fact-finding capacity, isentitledtoweigh
the evidence presented and render its
verdict, which should not bedisturbed as
being“ against themanifest weight of the
evidence” unless it is “clear, obvious,
andindisputabl ethat thejury waswrong.”
(S Anderson) (EIC: The dangers of
acceptingrepresentationwheretheclaim
lacksmerit areincreasing. Theattorney
inthismatter settled, but moremalicious
prosecution claims will flow from the
magnified consequencesofa” bad” CRD

and the difficulties of winning
expungement. Inaddition, attorneyswill
also bevulnerableto sanctionsfor frivo-
lousclaimsunder theNASD’ snew Ar bi-
tration Code.) (SLC Ref. No. 2003-46-

07)

Ryan Beck & Co., Inc. v.
Campbell, No. 02 C 7016 (N.D. Ill., 10/
2/03). Agreement to Arbitrate * Li-
ability | ssues(* Successor inInterest”)
* I njunctiveRédief (Permanent I njunc-
tion) * Choiceof Law * State Statutes
Interpreted (NY Debtors& Creditors
L aw, §8276). Quccessor ininterest liabil-
ity may be predicated upon a number of
grounds, which seek to establish either
subterfugeor acommonidentity between
the predecessor and successor firms.

Out of its opposition to one arbitra-
tion has come a court ruling that will
assist Ryan Beck greatly in fending off
theclaimsof former Gruntal clients. Ryan
Beck purchased most of the assets of
Gruntal in April 2002, just two months
after Wilson Campbel | closed anaccount
withGruntal that had $4millioninlosses.
Mr. Campbell sought arbitration against
Gruntal, his former broker and Ryan
Beckin August 2002. RyanBeck sought
injunctiveand declaratory relief in Octo-
ber 2002 that it wasnot boundto arbitrate
and, shortly thereafter, Gruntal filed for
bankruptcy protection. The Court ini-
tially denied a TRO, but later issued an
opinion and order granting Ryan Beck’s
motion for apreiminary injunction (See
prior summaries, SLA 2003-01 & 2003-
17). Thelikdy success predicted by the
Court becomes actual success in this
Opinion with the issuance of a perma-
nent injunction. It is clear that Mr.
Campbell and Ryan Beck had no direct
agreementtoarbitratedisputes, but“ Ryan
Beck nonetheless may be compelled to
arbitrate Campbell’sclaim if it is found
to be liable as a successor in interest to
Gruntal.” A purchaser may beliablefor
theobligationsof thesdller under anum-
ber of theories (implied assumption of
ligbility; de facto merger; mere continu-
ation or “new hat”; and fraudulent eva-
sion of lighility). Mr. Campbell presses
thedefacto merger and fraudulent trans-
action arguments. Defacto merger may
be found where continuity of ownership
occurs, the predecessor business ceases

quickly, the successor assumes the li-
abilitiesneeded to do businessasbefore,
and the management, personnel, physi-
cal location, and general businessopera
tioncontinuerelatively unchanged. New
York law, which applies here, places
great emphasis on continuity of owner-
ship, but its absence is not an absolute
bar. Defendant concedesthat continuity
of ownership is not present and, while
Gruntal ceasedbusinessquickly andeven
filedfor bankruptcy, Ryan Beck’ sBoard
remained as before and “there was no
continuity of management or major
decisonmakers.... [N]JoGruntal officer,
director or employee became a member
of the executive management of Ryan
Beck.” Theallegationsthat the transac-
tion was effected to fraudulently escape
lighilityissimilarly rejected by theCourt.
WhileRyanBeck clearly soughttoavoid
assuming Gruntal’ sliability for customer
complaintsand arbitrations, no evidence
of subterfuge or material misrepresenta
tions has been provided. The Court ex-
amines the record for evidence of six
“badges of fraud” and, finding none,
concludes that there was no intent to
defraud Gruntdl creditors. Accordingly,
“weconcludethat Campbell hasfailedto
demonstratethat any of theexceptionsto
the general rule against successor liabil-
ity apply here” and“hold that Ryan Beck
isentitled to adeclaratory judgment that
itisnotasuccessorininteresttoGruntal.”
(ed: The outcome on the arbitration
issue might change for customers who
transferred to Ryan Beck after the pur-
chaseof assets(e.g., RyanBeck v. Fakih,
S A 2003-27), but the Court’s determi-
nation of successor non-liability for the
Gruntal period has applicability to both
the arbitrability question and the ulti-
mate merits question.) (SLC Ref. No.
2003-46-02)

SEC v. Bear Stearns & Co., Inc.,
03 Civ. 2937 (WHP) (SD. N.Y., 8/25/
03). Research Fraud * Conflicts of
Interest (Analyst) * FRCP (Rule 24
“Permissivel ntervention”)* Enfor ce-
ment Practice/Procedur e. Intervention
in an enforcement action by the SEC is
rarely granted, especially to investor-
intervenors, and one primary reason is
that the Court becomes logic-bound to

cont'd on page 24
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allowinterventionbyother investorswho
have a different viewpoaint.

The instant actions seek to redress
violationsof the1933 Act andtherul esof
the SROs againgt ten separate invest-
ment banks (Bear Stearns, J.P. Morgan
Securities, Lehman Brothers, Merrill
Lynch, U.S. Bancorp Piper Jaffray, UBS
Warburg, Goldman Sachs, Citigroup
Global Markets, CS First Boston, and
MorganStanley)for allowingundisclosed
conflictsof interest betweentheir invest-
ment banking and research activitiesthat
compromised the objectivity of their re-
search reports. Two research anaysts,
Jack Grubman and Henry Blodgett, are
the subject of civil actions as well for
issuingalegedly conflictedadvice. There
arethen 12 proposed consent judgments
filed with the Court, which provide for
bothinjunctiveandmonetary relief. Some
of themonetary relief relatestothefund-
ing of (1) proposed Distribution Funds
under an Administrator whose planswill
be approved by the SEC and the Court;
and, (2) an Investor Education Fund un-
der aseparate Administrator pursuant to
aplantobeapproved by the SEC and the
Court. Hooper & Weiss, a Jericho, NY
law firm, has moved to intervene in the
enforcement action on behalf of two lo-
wans who are customers of Saomon
(Citigroup) and Merrill Lynch and, pur-
portedly, more than 12,000 other “ag-
grieved investors.” The movants pro-
pose making Defendantsinclude under-
takings in their consent judgments that
would defray arbitration costs and arbi-
trators' fees, would assure public access
to documentsdiscoveredinthecourse of
theregulatory investigations, and would
prohibit admissibility objections to cer-
taindocumentsinindividual arbitrations.
TheCourtisnot sympathetic: “Interven-
tion is not an avenue for advancing the
competing agendas of non-parties to a
settlement....” Permissive intervention
under FRCP 24(b) is discretionary and
will not bepermittedwhereit will unduly
delay or prgjudicethemain action. Such
concernsareespecialy “acutewherethe
Government, and particularly the SEC,
is aparty to the underlying action,” be-
cause of the Commission’s limited re-
sources and the importance of consent
decrees to its regulatory efforts. Were
other investor-intervenors to follow,
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chaoswould reign. “[S]uch large-scale
intervention would cause incalculable
confusion, add unmanageabl e complex-
ity, and bring this Court’s review and
adminigtration of the underlying actions
toahat.” Movants seek amici statusin
the alternative, but the Court rgjectsthis
approach, too. “ Thecustomary roleof an
amicus is ‘to aid the court and offer
insights not available from the parties.””

These investors do not have a “unique
point of view that is not available to the
Court from the parties....” The SEC
representsthe public and can adequately
inform the Court of that perspective.
Moreover, thetwo lowans, “Hughesand
Kehn... [donot appear] ‘ asan objective,
neutrd , dispassionate* friend of thecourt.’

...Rather, themovants seek to advancea
narrow vision of what the proposed con-
sent judgments should look like to fur-
thertheir potentia arbitrationclaims.” In
any case, the Court now hastheir views
and “will consider theminitscontinuing
review.” (ed: TheWeissfirm' sclaimof
12,000 investors who are waiting to file
arbitrationshas caught media attention.
It has contributed to officials making
estimatesthat NASD filingscould rocket
intothe12-14,000 area and to expressed
concern in the press about the ability of
thearbitration forumsto handlethevol-
ume. The Court expresses some skepti-
cism about the claim and, as time pro-
ceedswithout theappearanceoftheprom:
isedfilings, theywould seemlesslikelyto
come.) (SLA 2003-44-13)

Sirotzky v. NYSE & Sanford C.
Bernstein & Co., Inc., No. 02-3240 (7"
Cir., 10/29/03). Award Challenge *
Representation | ssues* Agreement to
Arbitrate* U.S. Statutes I nterpreted
(28U.S.C.81441) * Juridiction | ssues
(Remand; Removal) * SRO Rules
(NY SE Arbitration Rule 614) * Sanc-
tions(Judicial). Theamount in contro-
versyinasuit challenginganarbitration
award includesthe matter at stakein the
arbitration, providedtheplaintiffisseek-
ing to reopen arbitration.

Sara Sirotzky (“Plaintiff”) hired
Defendant Sanford C. Bernstein & Co.,
Inc. (“Berngtein”) to giveher investment
advice, pursuant to a contract that pro-
videdfor arbitrationunder thearbitration
rules of the New Y ork Stock Exchange

(“NYSE") of any dispute arising out of
the contract. A dispute arose and Plain-
tiff invoked arbitration seeking $242,000
indamages. Thearbitrators, after ahear-
inginChicago, ruledinBernstein’ sfavor
and ordered Plaintiff to pay the NY SE
$4,800, the fee for providing the parties
withanarbitral forum. Rather than com-
ply, Plaintiff sued both Bernstein and the
NY SE (collectively referred to as “De-
fendants’) inanlllinoisstate court, seek-
ing to vacate the arbitrators decisionon
thegroundthat Bernsteinhad beenrepre-
sented by alawyer not admitted to prac-
tice in lllinois. After the gtate judge
determined the amount in controversy
included the damages that Plaintiff had
sought from Berngtein in the arbitration
proceeding, Bernstein and the NYSE
removed the caseto federal district court
pursuant to 28 U.S.C. § 1441. Thedis-
trict court ruled that the amount in con-
troversy wasthe $4,800fee, far lessthan
the minimum amount required for a di-
vergity suitinfederd court, andremanded
the case to state court. When Plaintiff
asked the lower court to award her
atorney’s fees, the court refused on the
ground that the theory on which the De-
fendants had based their removal of the
case was not frivolous. Plaintiff fol-
lowed with this appeal. Affirming the
decision below, the Court holds that the
district judgedid not abusehisdiscretion
inrefusngtoaward Plaintiff theettorney’s
feesthat sheincurred in getting her case
remanded to the state court. The Court
explainsthat the natural assumptionwas
that Plaintiff was seeking to set asidethe
arbitrators decison so she could get
another shot at the $242,000 sheclaimed
werethe damages caused by Bernstein's
alleged breach of contract. As for the
issue regarding Bernstein’s legal repre-
sentation, the procedures and eviden-
tiary rules in an arbitration proceeding
are matters for the arbitrators and the
arbitration contract to determine, rather
thanforacourttoimpose. TheCourtaso
notes that the NY SE Condtitution and
Arbitration Rules do not even require
partiesto be represented by alawyer, let
aonealicensedone. (P.Michaels) (EIC:
Thelower court’ sdecisionremandingto
statecourtwassummarizedin . A2002-
25andtheNYSE Awardnumber is#2000-

cont'd on page 25
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008548, Chicago, 6/23/01). (SLA 2003-
44-01)

Sternv.Prudential Financial,Inc.,
No. 6 EDA 2003, 2003 Pa. Super. Lexis
4019 (Pa. Super. Ct., 11/12/03). Arbi-
tration Agreement (Command Client
Agreement)* Waiver * Appealability.
Under Pennsylvania law, waiver of an
arbitration agreement may not be had
when themoving party reliesexclusively
upon testimonial affidavits.

David E. Stern filed a complaint,
aleging Prudential and its broker en-
gaged in negligent and improper dealing
in managing his account. Applying the
rule applicable to summary judgment
motions, this Appellate Court holds that
the trial court erred in ordering arbitra-
tion and ruling that Prudential had not
waivedthearbitration clauseintheCom-
mand Client Agreement. Instead, the
Court finds that, while each of the three
affidavits were clear, each persontold a
different version of what happened. Asa
result, there were no undisputed facts or
languagetowarrant summary judgment.
TheCourt remandswithinstructionsthat
the parties present additional evidence
by “ depositions, written interrogatories,
or other discovery.” (W. Nelson: The
order doesnot specificallylimitthescope
of discovery after remand. Conceivably,
if the parties availed themselves of the
full scope of discovery available under
the civil procedure rules, an argument
could certainly be made that the parties
have waived the right to arbitrate by
conduct.) (SLC Ref. No. 2003-47-01)

Taylor v. Prudential Ins. Co. of
America, No. 03-1260 (3¢ Cir., 11/6/
03). Representation Issues *
Agreement to Arbitrate *
Employment Discrimination *
Enfor ceability (Unconscionability) *
Waiver * Appealability. Agreement to
submit one' s dispute to an ADR process
that involves binding arbitration bars
further proceedings on the claim in
court.

Along with other Prudential
employees with  employment
discrimination claims, Plaintiff retained
the law firm of Leeds & Mordli to
represent them. She later agreed to
resolve her clam exclusively through an

ADR processthat offered mediation and
binding arbitration. The process began,
but, apparently dissatisfied, Ms. Taylor
retained different counsel and
commenced litigation of her clams.
Citing the ADR agreement, Prudentia
moved to dismiss the complaint. The
District Court concluded that the
agreement must be enforced, that
Plaintiff was fully advised of the ADR
process and actively participated for a
time. TheThird Circuit affirms, relying
uponthelower court’ sopinion. (ed: The
Appellate Court treats this order
compelling arbitration as final, even
though it arose in an “embedded”
proceeding. It does not describe the
precise digposition of the case below,
except to note that “[t]he court then
directed that the case proceed to
arbitration,” but it does determine that
jurisdiction exists under Green Tree v.
Randolph, 531 U.S. 79 (2000).) (SLC
Ref. No. 2003-48-04)

TheRetirement Group v. Linsco/
Private Ledger Corp., 2003 Cal. App.
Unpub. LEX1S 9606 (Cal. App., 4Digt.,
10/8/03). Discovery | ssues* Waiver *
Raiding * Injunctive Relief * Prgu-
dice. Abrokeragefirmanditsemployees
waived arbitration because they waited
mor e than two monthsto filea motion to
compel arbitration, during which period
they engaged in extensive discovery.

On April 21, 2002 The Retirement
Group (“TRG") filed suit in Cdlifornia
state court against three former employ-
ees (‘the brokers’) and their new em-
ployer, Linsco/Private Ledger (“LPL"),
aleging misappropriation of trade se-
crets and seeking a priminary injunc-
tion. Threedayslater, it noticed ex parte
proceedings for atemporary restraining
order. The TRO wasissued against the
brokers, but thecourt decidednot toissue
aTRO againgt LPL because it was con-
cerned that any injunctionissued against
L PL would be overbroad and difficult to
enforce againgt a nationwide firm with
many offices. Shortly after the injunc-
tion was issued, LPL reminded TRG of
itsobligationto arbitrate the dispute pur-
suant to NASD rules. TRG in essence
did not respond. During the next two
months, LPL took the depositions of
three TRG witnesses and requested ex-

tensive document production from TRG
and a non-party affiliate that, among
other things, required the production of
therecordsof 3000 TRG customers. The
brokers took six depositions of present
and former TRG employees and TRG
took seven depositionsof defenseparties
and witnesses. On June 26, the defen-
dants moved to compel arbitration. The
motion was denied on the ground of
waiver. Defendantsappeal, arguing that
their discovery efforts were aimed at
defeatingtheinjunction, whichallegedly
was non-arbitrable. The decision is af-
firmed. In making a waiver determina-
tion, a court may consider whether the
litigation machinery has been substan-
tially invoked and whether the parties
were well into the preparation of alaw-
suit before the motion to compe arbitra-
tionisfiled. Here, dl sides had invested
significant time, effort and money in the
discovery concerning the preliminary
injunction by the time the motion to
compel wasfiled. Because of the broad
nature of the substantive claims, thetria
court undertook an extensive review of
the documentsat the preliminary injunc-
tionstageto assessthemeritsof theclaim
that this was protected material in the
form of customer lists and sales materi-
as. Immediateactiontomovethematter
to arbitration could have prevented such
an expenditure of effort by the court and
counsd. (P. Dubow: The defendants
could have moved to compd arbitration
as soon as the TRO was granted, as
permitted by NASD Rule 10335, and the
court stated that it would have granted
themotion. TRG' sfailureto respond to
the “reminder” was not an excuse. A
peripheral issueinthiscasewaswhether
arbitrationwasavailableduringthesum:
mer of 2002 because of the NASD' siini-
tial reactiontotheJudicial Council rules.
One might think that thiswould work in
the defendants’ favor, but it had the op-
positeeffect. TheNASD’ sstancedid not
prevent thedefendantsfromat |east mov-
ing to compe arbitration. Their failure
to do so could have led TRG to believe
that the defendants intended to litigate,
not arbitrate, and its expenditure of
$70,000inlegal feesestablisheditsclaim
that it was prejudiced by defendants
actions. (Please note that thisis an un-

cont'd on page 26
25
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published decisionwhich cannot becited
in other court matters pursuant to Cali-
forniaRulesof Court977(a).) (SLCRef.
No. 2003-42-03)

UBSPaineWebber,Inc.v.Brown,
No. 1020524 (Ala. Sup. Ct., 10/10/03).
Breadth of Agreement * Arbitration
Agreement * Equitable Estoppd. A
customer who continues to do business
with an acquiring broker-dealer will be
subject to the broker-dealer’s contrac-
tual gtipulations.

Brownhad an existing stock broker-
age account with J. C. Bradford and had
signed an arbitration agreement with
Bradford. Bradford mergedwith Appel-
lant and UBS sent negative consent |et-
ters accepting account transfers regard-
ing Bradford' scustomers. Browndenies
receiving the UBS letter and, therefore,
denies any contractual relationship with
UBS. However, thispositionisinconsis-
tent with Brown's complaint, where he
alegesUBSowedhimaduty. TheCourt
holds that Brown’s continuing relation-
ship with UBS after executing trades
“precludeshisdenial of acceptanceof the
terms of the PaineWebber arbitration
clause, ...which unambiguoudly covers
pre-existingdisputes.” (P.Hoblin: Nega-
tive consent lettersmay provedifficult to
enforce. Inthiscase, theCourt depended
onsubsequent trading to establishacon-
tractual relationship.) (SLC Ref. No.
2003-42-02)

USAllianz Securitiesv. Southern
Michigan Bancorp, Inc.,No. 1:03-CV-
369, 1:03-CV-370 (W.D. Mich. 10720/
03). Arbitrability * Sdling Away *
Stay of Arbitration* Statutory Defini-
tions (“ Customer”) * Supervisory |s-
sues. Even if events occurred prior to
employment, the claim meets the test of
arbitrability under NASD Rule 10301(a)
aslong asthe disputerelatesto a NASD
member and a customer or isin connec-
tion with the business activities of an
associated person.

The Court grants motions of So.
Michigan Bancorp and Conrad, acorpo-
rate and individual defendant, to compel
arbitration of claims against petitioning
broker-dedler USAllianz regarding the
activities of James Morrison, a former
registered representative. Morrison con-
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ducted business from the same location,
whilearegistered agent of Jefferson Pil ot
and, later, USAllianz. Morrisonsold So.
Mich. and Conrad viatical contracts is-
sued by Future First Financia Group.
Viaticals are investment contracts
through which an investor acquires an
interestinaninsurancepolicy of atermi-
nally ill person at a 20-40% discount to
receivethebenefit of thepolicy whenthe
insured dies. Morrison claimed the con-
tractswere safeand secureand promised
an overal profit of $87,500. After the
Florida Department of Insurance re-
voked Futures First's license and in-
formed defendants that their contacts
wereworthless, they filed for arbitration
with the NASD, alleging violations of
federal securities law and state law for
failure to supervise. Plaintiff then filed
for apermanent injunction and declara-
tory judgment. As a NASD member,
USAllianzagreestoarbitrateall disputes
contemplated under Rule 10301 of the
NASD Code of Arbitration Procedure.
Rule 10301(a) provides that members
must arbitratedi sputeswith“ customers”
if they “arisein connectionwiththebusi-
ness of a member or activities of a
member’'s associated persons.” Two
conditionstrigger thisrequirement: (1) a
dispute between either an NASD mem-
ber and a customer; and (2) a dispute
arising in connection with the business
activities of the associated person. A
claimalleging thefirm’ slack of supervi-
sion arises in connection with the
member’'s business under Rule
10301(a), even though neither investor
hadanaccountwithUSAllianz. Because
both have a relationship with Morrison,
who isaUSAllianz registered represen-
tative and an “associated person” of
USAllianz, both are customers of
USAllianz within the meaning of Rule
10301(a). Even though the purchases
took place prior to Morrison’s associa-
tionwith USAllianz, it hada* continuing
duty to supervise and to act to lessen the
losses resulting from the purchase of
viaicals.” For purposes of the decision
astoarbitrability, it isirredlevant whether
these" customers’ havealleged meritori-
ousclaims. (S Anderson) (SLCRef. No.
2003-48-02)

Zourasv. Goldman Sachs, No. 02
Civ. 9249, 2003 WL 21997745 (SD.
N.Y., 8/22/03). Arbitrability * Arbi-
tration Agreement (Employment Con-
tract)* Employment Discrimination*
FAA (83)* Federal Employment Stat-
utes (ADA; Title VII) * SRO Rules
(NASD Rule 10201(b)). Employment
discrimination claims under Title VI
may be arbitrated under NASD Rule
10201(b) wherethepartieshaveentered
into an arbitration agreement separate
and apart fromthe Form U-4.

Paintiff signed an employment ap-
plicationwith Spear L eedscontainingan
arbitration provision. Spearwasacquired
by Goldman in 2001 and Paintiff and
other employeeswereterminated. Plain-
tiff filed acomplaint under TitleVIl and
the ADA. Defendantsfiled amotion to
compdl arbitration and stay. The only
issuecontested by Plaintiff onthemotion
was whether her claims of sex discrimi-
nationunder TitleV1l werearbitrable. In
granting the motion, the Court rejects
Plaintiff’ sargumentsthat TitleV1I claims
are not subject to arbitration and that the
NASD does not provide a forum for
arbitration of such claims pursuant to
Rule 10201(b). With respect to the
former, the Second Circuit’ sdecisionin
Desiderio v. NASD makes clear that
TitleVIl clamsare” squarely” subjectto
arbitration. With respect to the latter,
NASD Rule 10201(b) does not prevent
partiesfromreachinganarbitrationagree-
ment separate and apart from the Form
U-4, as was the case here. (W. Nelson)
(SLC Ref. No. 2003-45-02)

INFORMATION REQUESTS:
SAC aims to concentrate in one
publication all significant news
and views regarding securities/
commodities arbitration. To pro-
vide subscriberswith current, use-
ful information from varying per-
spectives, the editor invites your
comments/criticism and your as-
sistancein bringing items of inter-
est to the attention of our readers.
Please submit |etters/articles/case
decisions/etc. to: Richard P.
Ryder, Editor/ Securities Arbitra-
tion Commentator/ P. O. Box 112/
Maplewood, N.J. 07040.
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SAC’'sBulletin Board

The Bulletin Board is open to all subscribers who wish to post a message related to arbitration practice or process, free of
charge. Wheninsufficient roomisavailable, you may not see your message until the next issue. Please check with usif you
are uncertain about when we will be able to publish your announcement.

People

Bingham M cCutchen is proud to welcome W. Hardy Callcott (as of December 8, 2003) and Herbert F. Janick |11 (as
of May 1, 2004) as partnersin its Broker-Dealer Group. Mr. Callcott can be congratul ated at Three Embarcadero Center,
San Francisco, CA 94111, Tel. 415-393-2310, E-Mail: hardy.callcott@bingham.com. Mr. Janick can be congratul ated at
150 Federal Street, Boston, MA 02110, Tel. 617-951-8000, E-mail: herb.janick@bingham.com.

Scott Carfello has been appointed by NASD Dispute Resolution to head its MidWest Regional Office, effective March
15, 2004.. Mr. Carfello assumes the Regional Director's position after long-standing employment with the American
Arbitration Association. At AAA, he served most recently as District Vice President for the Midwest Region and in other
positionssince 1986. AsDivisional VP, the Chicago regional office and the business devel opment activities of the Kansas
City, Minneapolisand St. Louis officeswere primary responsibilities. Mr. Carfello isadmitted to practicein lllinois and
serves as an adjunct professor of law at John Marshall Law School. E-mail: scott.carfello@nasd.com.

Positions Open/Wanted

Seasoned attorney, admitted to practice in New Y ork and New Jersey, with extremely diverse litigation and transactional
experience, seeks securities litigation/arbitration attorney position. Please contact Steven P. Krasner (917-763-2574;
spkrasner@aol.com) for more information regarding backgound and qualifications.

K nowledgeable Reporting...Easy Scanning...Comprehensive Cover age
Securities Litigation Commentator!

Every week, the Securities Litigation Alert gathers court decisions from around the country dealing with securitieslaw in the
broker-dealer context, summarizestheissuesinquick, expert fashion, and deliversthemtoyour e-mailbox. Every quarter, those
casesynopses, written by experienced attorneysinthefield, arecompiledinthisnewdetter. Thecasesaresorted geographically,
headnotes are added for fast scans, one-sentence briefsidentify the heart of theruling, and, occasionally, our editors add some
commentary. What better way to stay abreast of devel oping law in thefast-moving world of BD and FCM disputes-- and just
compare our pricesto the competition! Please join ustoday... see the subscription alternatives bel ow:
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Mar. 21-24: “SIA Compliance & Le-
gal 35" Annual Seminar,” sponsored by
the C&L Division of the Securities In-
dustry Association, will be held at the
JW Marriott Desert Ridge Resort &
Spa, Phoenix, AZ. Seminar Chair Beth
Dorfman (Quick & Rellly) and Co-
ChairHarrisl. Safian (FirstNew Y ork
Securities) have put together aprogram
that includes some 40 state and federal
regulators as speakers and 52 topical
workshops. Arbitration is featured on
Monday and Tuesday’ sworkshop pro-
gramand Mediation hasitsown spot on
Wednesday's agenda. Regis. Fees:
$1000/$600.  For info., visit
www.siacl.com/events.html.

Mar. 29: “The 2004 NSCP Canadian
Regiona MembershipMeeting,” hosted
by Manulifeand sponsored by Ashland
Partners & Co., LLP, Deloitte & Tou-
che LLP, TD Asset Management Inc.
andTory'sLLP,will beheldatManulife
Financial, 200 Bloor Street East, South
Tower, MainFloor, Toronto, Ontario,
CanadaMA4W 1E5. Regis. Fee: $250/
$200/$175. For info., call 860-672-
0843.

April 13-16: “National Regulatory Ser-
vices 19" Annual Spring Compliance
Conference,” sponsored by NRS, a di-
vision of Thomson Media, will be held
inBonita Springs, FL. Thetwoand a
half-day conference is aimed to assist
investment advisorsand broker/deslers
in navigating the new and updated rules

and regulations. For more info. and to
register, cal NRS at 860-435-0200.

April 15-17: “The ABA Section of
Dispute Resolution—Sixth Annua Con-
ference,” co-sponsored by the NYCLA,
will be held at the Sheraton New Y ork
Hotel & Towers, 811 Seventh Avenue,
New York, NY. For info., visit
www.abanet.org/dispute.

May 6-7: “International SecuritiesMar-
kets2004: Emerging Best Practices for
aRapidly EvolvingRegulatory Scheme,”
sponsored by the Practicing Law Insti-
tute, will be held at the PLI New Y ork
Center, New York, NY. (The PLI Cali-
fornia Center, San Francisco, CA, will
be the conference location on May 17-
18). Regis. Fee: $1,495. For info.,
contact PLI, 800/260-4PLI1 or register

online a www.pli.edu.

May 11-13: “Spring Securities Confer-
ence,” sponsored by the NASD, will be
held at the Baltimore Marriott Water-
front Hotel, Baltimore, M D. Attendees
will havetheopportunity to hear directly
from NASD officiasand other industry
expertsabout thelatest securitiesregula-
tory issues, share best practiceswith col-
leagues, and learn about pragmatic strat-
egiesand toolsto help with firm compli-
ance. Keynote Speskers — SEC Chair-
man William Donaldson & U.S. Senator
Paul Sarbanes. For moreinfo. regarding
conference agendas and registration in-
formation, visit www.nasd.com/confer-

SCHEDULE OF COMING EVENTS

If you know of an arbitration event scheduled in the coming quarter, pleasetell usand we'll post it here.

ence/ssc04_homeasp. Or call NASD
— Td: 212/858-4119.

May 20-21: “ Securities Laws Update
2004,” sponsoredby thePracticingLaw
Ingtitute, will be held at Vanderbilt
University Law School, Nashville, TN.
Regis. Fee: $1,195. For info., contact
PL1,800/260-4PLI or register onlineat

www.pli.edu.

June 2: “HOT TOPICS. Securities
Arbitrationand M ediation2004,” spon-
sored by the Association of the Bar of
the City of New York, will be held at
the ABCNY City Bar Center, New
York,NY,from6PM-8:30PM. Speak-
ers will include representatives from
the SRO arbitration forums and mem-
bersof thearbitrationdefenseandclaim-
ants bar. Mediator-Arbitrator Roger
Deitzwill moderatetheforumandlead
discussion on the latest rule changes,
decisions and proposals, as well as
practice tips and techniques . Details
will follow astheevent drawsnear. For
info., go to the Bar's WebSite (CLE
Programs) at URL: http://
www.abcny.org/homepg.html.

June14-15: “Litigating Employment
Discrimination & Sexual Harassment
Claims 2004,” sponsored by the Prac-
ticing Law Ingtitute, will be held at the
PLI New York Center, New York,
NY. Regis. Fee: $1,295. For info.,
contact PLI, 800/260-4PLI or register

online a www.pli.edu.

DISCLAIMER: The Board of Editors functions in an advisory capacity to the Editor. Editorial decisions concerning the
newsl etter arenot theresponsibility of the Board or itsmembers; nor arethe commentsand opinionsexpressed inthe newsl etter
necessarily the views of the Board, any individual Board member, or any organization with which she/he may be affiliated.

and Associations.

“This publication is designed to provide accurate and authoritative information in regard to the subject matter covered. Itis
sold with the understanding that the publisher is not engaged in rendering legal, accounting or other professional service. |If
legal advice or other expert assistanceisrequired, the services of acompetent professional person should be sought.” —from
the Declaration of Principlesjointly adopted by a Committee of the American Bar Association and a Committee of Publishers
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THE ARB CODE RE-WRITE

An Overview and Analysis of the Coming Changes in NASD's
Proposed Customer Code

(Part 2 of 2)

Introduction

In Part 1 of this article, we began
the process of reviewing the individual
provisions of the NASD’s Proposed
Customer Code with an eye to identify-
ing substantive changes that await us-
ers of the forum upon SEC approval of
therules. Since Part1 was written, SEC
has not released the proposed rule
changes for comment, meaning that our
attempt to be timely in providing this
review may end with our being prema-
ture.

Nevertheless, our aim toraise read-

e Changes to Rules 12200 and
12201 appear aimed at aligning the
jurisdictional scope of arbitrable dis-
putes, whether the claimant’s focus is
upon an industry member, an associ-
ated person, or an insurance company
member, by dint of a uniform phrase,
“business activities” (another impor-
tant, undefined term).

e The Director of Dispute Reso-
lution will be generally more indepen-
dent of the NAMC and, in particular,
will have broader powers to accept or
reject disputes that are submitted for
NASD arbitration, based upon a

ers’ consciousness to the changes thatbroader, policy-based standard of what

the new Code will bring and to encour-

age debate on the sometimes controver-

sial revisions will still be served. Part 2
picks up where Part 1 ended, with the

is appropriate or “inappropriate.”

¢ NASD has re-inserted an es-
sential phrase in its six-year eligibility
rule, clarifying that the six-year time

12400 Series of the Proposed Customer period is not intended to affect appli-

Code. In the first segment of this ar-
ticle, we covered Rules 12100t0 12314,
which include definitional provisions
regarding key terms in the new Code;
rules relating to the organization and
authority of the forum; general arbitra-
tion rules, including the jurisdictional
or scope-of-coverage provisions; and
the rules explaining how to initiate and
respondto aclaim, howto amend claims,
and when claims may be combined and
separated.

Highlights from Part 1
Among the more controversial

changes we highlighted in that review,
or those most worthy of consideration
and study, were:

e A new “Definitions” section
at the front of the Code, which neglects
to define some critical terms, such as
“Award,” “Customer,” and “Profes-
sional,” but defines other terms that
may assist first-time users.

cable statutes of limitations. That quali-
fying provision assures that arbitration
will not become a haven for claims that
would be stale in court.

e The arbitration staff will have
the residual authority to override a
Panel's determination on appropriate
deadlines, albeit in “extraordinary cir-
cumstances,”

e Sanction powers are magni-
fied and underscored and party repre-
sentatives become expressly subject to
the Panel’s sanctioning authority. In
tandem with the emphasis on sanctions
for discovery abuses, the NASD will
move the Discovery “Guidelines” into
the Code, effectively making them
“rules.”

e« As currently worded, the
pleading requirements seem to compel
a Respondent to file any supporting
documents with the filing of its An-
swer. Yet, the provisions for including

cont'd on page 2
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supporting documents with the Claim Rule 10308, regarding the Neutral
orinanswerto a Third-Party Claim are List Selection System, has been broke
(appropriately) permissive. into ten rules, which, as a group, effec
¢« Respondents who failto filea numerous changes to the current o
timely Answer may be subject to de- eration of the NLSS. The process o
fault proceedings. The default proce- computerized selection of nominee
dures were developed to streamline the will be changed from a rotational sys-
path for Claimants with claims against tem, which assures that all arbitrator
defunct firms, but the new Code ap- inthe NASD pool will have the oppor-
pears to open the default procedures to tunity to be nominated, to a rando
non-responsive Respondents, whether system (Rule 12400). While random
active or defunct. there will be a first cut before the drum
is spun of arbitrators with obvious con-,
Part 2 - Observations by Rule flicts that NLSS can identify (Rule
In this second segment, the rules 12403(a)(3)). We cover the change
under review, Proposed Rules 12400 to appearing in this group by subject mat
12904, move chronologically through ter, since the topical changes are inte
the arbitration process, providing new woven among the ten provisions.
rules on the appointment of arbitrators
and chairpersons; rules on motions and Chairperson Roster
specific discovery procedures to govern A pool of chair-qualified arbitra-
the pre-hearing process; rules relating to tors will be established, which will be
the hearing, dismissal, withdrawal or the source for nominations eitherto th
settlement of claims; simplified arbitra- Sole-arbitrator panel or to the Chair o
tion rules and default procedures; and athree-person panel (Rule 12400). T
rules regarding fees and Awards. Atrue, become Chair-qualified will require that
chronological rendering is, of course, an arbitrator have participated in thre
impracticable. Fees, for example, attach SRO arbitrations that have proceede
at the front of the proceeding, during the through Award, if s/he is not an attor-
case, and at the end. Similarly, Arbitra- ney; for attorneys, the requirement i
tors under NASD procedures are gener- reduced to two SRO arbitrations. Th
ally appointed well after discovery has opportunity for parties to request ex
commenced and, often, after discovery pertise as a criterion for narrowing
has hopelessly stalléd.Nevertheless, NLSS’ selection of an arbitrator candi-
the new structure supplies a sense of date will be eliminated.Gone as well
order and place for the newcomer and Will be the option parties now have
makes regular reference ultimately easier under Rule 10308(c)(5) of mutually
for the veteran user. agreeing upon a Chairperson, but r
placing that option will be a routine
Rules 12400-409: Neutral List Selec- that will encourage party choice with
tion System/Arbitrator Composi- regard to a Chairperson, while als

tion cont'd on page 3
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assuring that the candidates for Chair
have some training and experience.

Smaller Claims Changes

All of the Small Claims parties un-
der Rule 12800 will find their sole arbi-
trator in the Chair-qualified pool (Rule
12402). Small Claims Arbitrators will be
more restricted in their powers, as the
Chair’s ability to ask for three panelists
or to dismiss a counterclaim from the
proceeding will be removed. The parties
will not have the express right to agree to
a non-public arbitrator being appointed
(Rule 12401). Small Claimants previ-
ously had an opt-out if the broker-dealer

broughta counterclaim thatexceeded the

arbitrator roster, one from thm®n-pub- to make a “staff appointment,” Rule
lic arbitrator roster, and one from the 12406(c) proposes that he will “com-
NASD's chairpersonroster (Rule 12403). plete the panel from names generated
Each list will have seven candidates and randomly” by the NLSS. Choosing
each party will have five strikes as to from NLSS was the practice, as we
those seven candidates. That two candi- understand it, but Rule 10308 (c)(4)
dates will remain on each party’s list only stated that “the Director shall ap-
increases the likelihood that a panel can point one or more arbitrators to com-
be formed from among the available plete the arbitration panel.” It must be
party choices. NASD reportedly makes that the staff's experience with the size

at least one arbitrator appointment in
about a third of the cases, so this im-
provement will provide more choices to

of its arbitrator pool has made it suffi-
ciently confident that it can commit to
rules that assure seven candidates for

the parties while decreasing the necessity each list in each hearing location and

for staff appointments.

Party choices are that much more

that tie the Director’s appointment to
the next available NLSS selection.

amount claimed by the customer. That important, as their selections are more Rules 12409 & 12410: Arbitrator

right appears to be gone which, for cus-

tomers who do not have PDAAs with ments that are made. Those who have

their brokerage firms, represents a trap
for the unwary.

The Small Claims procedures were
the first product of SICA’s efforts to
develop uniform arbitration procedures
applicable to all SRO forums and then in
the early 1980s SICA’s Uniform Code of
Arbitration was launched and then peri-
odically amended. That collaborative
work among the various SROs and in-
dustry and public representatives is
largely unwound by this overhaul and,
particularly in the Small Claims area, the
differences among SRO forums will be
important for investors to know about,
when deciding where to file their claims.

For matters between $25,000 and
$50,000, Rule 12401 provides that three
arbitrators may be “requested” by any
party, where before, the right was as-
sured. Onthe other hand, the right had to
be exercised in the initial filing, whereas
Rule 12401 does not indicate a time
frame by which the request mustbe made.
While either a Claimant or Respondent
may make this request, the sole arbitrator
no longer may. The idea that the parties
might agree to a single non-public arbi-
trator or to more than one non-public
arbitrator in a three-person Panel are no
longer options expressedinthe new Rules.

Three-Person Panels
The NLSS systemwill produce three

lists in the usual case, one from the public

likely to register in the final appoint-

previously exercised a wholesale strike
of all candidates, rather than do their due
diligence, will not have fate to blame any
longer. Those who have rationalized that
investigating one’s arbitrators was awaste
of time, if the other side was going to
strike the lot, will now have the assurance
that their due diligence efforts will have
a greater chance of having their choices
appointed.

Rankings will be performed as be-

Recusal and Removal
Rule 12409 is a brand new provi-

sion that answers the question “who
decides,” when a party challenges an
arbitrator and requests recusal. The
“arbitrator who is the subject of the
request” is the correct answer, NASD
believes, “because the weight of case
law on the subject prohibits removal of
an arbitrator by other arbitrators.” The
Director’s authority to remove a seated
arbitrator is preservedin Rule 12410(b),
in situations where the information re-
garding a conflict or bias was required

fore, but the language has been adjustedto be disclosedand “was not previ-

in Rule 12404(c) to deal with another
situation that blossomed into litigation.
A circumstance arose Mational Plan-
ning Corp.v. Achati2 SAC 11&12(27-
28), wherein counsel sent its rankings to
NASD, but the rankings were mis-di-
rected and not received in time to be
considered. Counsel faxed its selection
listto NASD, butused anincorrect phone
number. NPC's quest for judicial relief
was unsuccessful, but the episode may
have sparked a textual change in the
Rule. Where Rule 10308(c)(2) provides
that a party must “timely return” its lists,

if they are to be considered, the new
language in Rule 12404(c) speaks in
terms of the Director not “receiving] a
party’s ranked lists within that time.”

Staff Appointments

Practice is codified in more than
one area by the omnibus changes; the
staff appointment procedure serves as
one example. When the Director needs

ously known by the parties.” This text
replaces the “not previously disclosed”
language in Rule 10308(d)(2) and fo-
cuses on the party’s inability to con-
sider the information during the selec-
tion process.

Rule 12411: Replacement of Arbitra-

tors

Previously, there existed a clear
distinction between the Director’s re-
placing an arbitrator before the hearing
process commenced (Rule 10308(d))
and his replacing an arbitrator after the
first hearing session (Rule 10313). It
was relatively automatic in the first
instance, whereas, in the second in-
stance, the parties had the right to no-
tice of avacancy and to elect to proceed
with the remaining arbitrators. Under
Rule 12411, whenever an arbitrator
becomes unwilling or unable to serve,
“the Director will appoint a replace-

cont'd on page 4
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ment arbitrator, ...unless the parties
agree in writing to proceed with only
the remaining arbitrators.” While
NASD comments that parties now have
the rightto opt for a “remaining arbitra-
tor” panel at “all stages of the proceed-
ing,” we see no requirement that the
Director will notice the vacancy before
filling it. NASD makes clear that the
parties’ option is only valid “up until
the time the appointment of the re-
placement arbitrator occurs.” Knowl-
edge is a precursor to action, so remov-
ing the notice requirement encourages
a circumstance where the Director will
proceed with replacement before the
parties become aware of a vacancy.

Rule 12500: Initial Prehearing Con-

ference

NASD'’s practice of scheduling an
initial prehearing conference in virtu-
ally every case is now codified in a new
rule, in which the panel’s appointment
will trigger a conference before the full
panel. The parties will receive notice
of the time and place at least 20 calen-
dar days beforehand. The Director, not
the arbitrators, will schedule the con-
ference and the parties, not the arbitra-
tors, may agree that it will not be tele-
phonic. The parties may also follow a
written waiver, should they wish to
forego the prehearing conference, that
is aimed at assuring party agreement
concerning important dates and details.
Under Rule 12501, any additional con-
ferences will be scheduled by the panel
and a new Rule 12502 establishes that,
generally, prehearing conferences will
not be tape-recorded. If the conference
is called to hear a dispositive motion,
(Rule 12504), then it will be tape-re-
corded.

Rule 12503 & 12504: Motion Prac-
tice & Motions to Decide Claims
Pre-Hearing
Motion practice is legitimatized

by the new Code, in recognition of

current practice and in the belief that
guidance is needed “regarding how and
when motions may be made, the time
for responding to motions, and who
decides motions.” Procedures for mak-
ing a motion, serving it on the parties,
and getting a response are items cov-

4

ered in Rule 12503. Regarding “who
decides,” the Director determines mo-
tions relating to the “use of the forum”
and removal of an arbitrator. Recusal
motions are decided by the challenged
arbitrator, discovery motions by one
arbitrator, unless it relates to privilege
(Rule 12503(c)(3)), and the full panel
decides “all other motions.”

Contrary to the distinct impres-
sion given by Rule 12212 (see Part 1)
that the Director makes the final deter-
mination on hearing location and that
parties must submit motions to the Di-
rector to change the hearing location
(Rule 12212(c)), Rule 12503 states that,
once the panel is appointed, it may
change the hearing location. Simi-
larly, the panelis given plenary author-
ity to decide motions “relating to com-
bining or separating claims or arbitra-
tions,” once it is appointed, while Rule
12314 indicates that the panel may
only “reconsider” determinations pre-
viously made by the Director on those
issues. These are presumably timing

When a dispositive motion is sub-
mitted to the Panel, the Code prescribes
the procedures that will apply. The
motion must be served at least 60 days
before a scheduled hearing, with 45
days given for a response. The full
panel must deliberate and a prehearing
conference, presumably for oral argu-
ment, is required, unless waived by the
parties. This prehearing conference
will be tape-recorded and specific pro-
vision is made for sanctions, if the
panel “determines that a party filed a
motion under this Rule in bad faith.”

The focus of public comment is
likely to concentrate on whether dis-
positive motions should be allowed at
alland whether “extraordinary circum-
stances” provides the appropriate cri-
terion. There are additional points of
uncertainty, we believe. For instance,
the Proposed Rule does not expressly
state that the Panel cadeny leave to
make such a motion. By setting forth
time frames for briefing and consider-
ation, the Rule implies that the motion

issues, but the seeming inconsistencies once made will receive consideration.

among these Rules should be recon-

ciled with clarifying language. Our
own view is that NASD takes the better
approach in Rule 12503.

Dispositive Motions

Dispositive motions are those that
determine the outcome regarding a par-
ticular claim or the arbitration pro-
ceeding itself. A pre-hearing determi-
nation on such motions is permitted
under new Rule 12504, but the Rule
makes clear that such determinations,
outside the area of six-year eligibility,
are “discouraged, and may only be
granted in extraordinary circum-
stances.” “May” means “shall” in this
context, not “should,” and the “shall”
is aimed, not at the parties, but at the
arbitrators. The mandatory phrasing
concerns us, first, because we think,
conceptually, that discretion is best left
with the arbitrators and NASD as a
forum displays increasing hubris on
this delicate point. More practically,
such contractual imperatives in arbi-
tration rules subject arbitrators to judi-
cial second-guessing about exceeding
their powers.

That could mean a 2-month delay, when
the moving party is the only one that

seesdelay asjustified. The Panel should
have the right to manage the proceed-

ing.

Given the nature of a dispositive
motion, the movant might justifiably
request a stay of discovery while the
motion is under consideration. What
purpose will be served, the movant
could argue, by engaging in discovery
when a dismissal of the case is at hand?
Particularly, if the motion is made be-
fore a Panel is even appointed, as could
easily be the case, the cooperative ex-
change of documents could be dis-
rupted.

Having embraced this limited
motion practice and set forth proce-
dures for motion submission and con-
sideration, NASD should address in
this Rule the potential distraction mo-
tion practice represents to smooth, co-
operative discovery. How will discov-
ery be kept on track before the Panel is
appointed? How will a moving party

cont'd on page 5



Securities Arbitration Commentator

Vol. 2004, No. 3

CODE RE-WRITE cont'd from page 4

with a just cause get timely consider-
ation?

within the required time is waived,”
absent “substantial justification” for
the omission. Other discovery requests

Rule 12512: Subpoenas
Rule 10322 provides for subpoe-

nas and orders of appearance, whereas

Finally, Rule 12504 also does not that concern documents or information the PFF)DOSGd Code treats the two sepa-
address whether a ruling that grants a notdescribed in the Document Produc- ratelyin Rules 121512 and 12513. The

dispositive motion will result in the

tion Lists should be “specific, and re-

provisions do not change much, but
Rule 12512 adds a new service require-

issuance of an Award under Rule 12904. late to the matter in controversy.” Mo- _
If it does not, and the entire proceeding tions to compel discovery and the re- ment. CO_PIGS of subpoe_nas must not
is dismissed as to one Respondent or sponses thereto are subject to the time only be given to all parties, but they

all, there will be no public record of

that determination and the arbitrators
who decided it will not list the case on
their Award Disclosure Sheet for the
benefit of future disputants choosing
panelists.

What about a Claimant who wants
to challenge a partial Award, dismiss-
ing some Respondents but not all, The
new Rules should make clear when the
3-month “window” for vacatur com-
mences, at the time of the dispositive
ruling or, later, when the whole case
closes. Having begun the journey,
NASD should visit all the points of
attraction. Thatissuesitraises through
rule changes are difficult does not mean
that they should be left for future
rulemaking.

Rule 12505-12511: Discovery Guide-

lines Codified

Concerned about reports that the
NASD Discovery Guidelines “are rou-
tinely ignored,” Dispute Resolution has
drafted the discovery procedures in the
Guidelines into the new Code. Parties
will be given 60 days now, instead of
30 days, to respond to the Document
Production Lists that the Director pro-
vides at the time the Statement of Claim
is served (Rule 12506). Parties will not
have the option to ignore the Lists.
They will need to either produce all of

frames and other requirements of the must also be provided by the issuing
“Motions” Rule, Rule 12503. Rule party “atthe same time and in the same
12509 requires that the document re- manner in which the subpoena was
quest, any objections, and a descrip- issued.” While this proviso is appro-

tion of the moving party’s efforts “to
resolve the issue” must accompany the
motion.

Rule 12510: Depositions
“Depositions are strongly discour-

priate in other service contexts, itseems
wasteful and a bit impractical to re-
quire that all parties be simultaneously
given subpoena copies by personal ser-
vice, if personal service must be used
to serve the subpoenaed witness.

aged,” this new Rule begins, but under

circumstances specifiedintherule,may Rule 12514: 20-Day Exchange

be permitted by the Panel. These are A number of changes have been
the usual suspects, but missing is the made to this Rule to buttress its effec-
provision for depositions by mutual tiveness. First, unlike Rule 10321, this
agreement of the parties. As we have provision makes clear that documents
noted, mutual agreement is simply previously produced in discovery need
viewed as unlikely inthe new Code and not be exchangeg@d: While the new
its encouragement is replaced by amore Rule does not require it, we think it is

pessimistic and inflexible regime.

Rule 12511: Discovery Sanctions
Much discussion has been circu-

lating lately about arbitral sanctions to
address non-compliance with discov-
ery orders by certain broker-dealers.

still good practice to list such docu-
ments, so that an affirmative represen-
tation can be made that an adversary
has the document in his/her posses-
sion. Where multiple parties are in-
volved, in particular, productionto one
party may not have been the same as

NASD has even threatened to engage production to another party.). The

its disciplinary machinery to deal with

problems of perceived discovery abuse
in arbitration. The new Code estab-
lishes a general sanctions rule (Rule
12211), which sets forth the many ways
in which a panel can formulate sanc-
tions, and this Rule, which sets forth
circumstances specifically related to

the requested documents, explain what discovery that may trigger 12211 sanc-

has not been produced and when it will
be, orfile an objection to production, as
provided in Rule 12508. Similar time

frames and response requirements will
attach to discovery requests that par-
ties make, over and above the Docu-
ment Production Lists (Rule 12507).

As to the Document Production
Lists, “produce or object” is the opera-
tive regime and Rule 12508(b) makes
plain that “[a]ny objection not made

tions. Readers should compare the
language of these two rules carefully to
determine ifthey are concurrentin their
coverage. Arguably, the imposition of
sanctions for discovery failures and
abusesis limited to parties and not their

witness lists not only must be exchanged
among the parties, but the Director
must receive the witness lists, “with

enough copies for each arbitrator.”

Witnesses must now be identified by
both name and business affiliation.

The Rule does not explain what
the Director will do with the witness
list copies, but we presume the staff
will promptly distribute the lists to the
arbitrators, so that final conflict checks
can be performed. Finally, Subpara-
graph (c) takes on the “cross-examina-
tion or rebuttal” exception to produc-

representatives, because this specific tion before hearing and reverses the
Rule indicates that the “panel may is- presumption that formerly protected
sue [Rule 12211] sanctions againstany such material from production. Any
party...,” without mentioning party failure to produce a document or to
representatives. identify a witness later offered at hear-

ing will have to be supported by a
9 cont%pon pagey6
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“good cause” explanation to excuse
the omission. Inthis way, the Proposed
Rule creates considerable uncertainty
that a panel will accept documents or
witnesses not produced or identified
during the 20-day exchange.

claim or arbitration “at the joint request
of the parties to that arbitration or
claim.” In such case, with no need for
an arbitral determination, the matter
will be resolved “prior to Award.”

Rule 12700(b) indicates further
that “the panel may dismiss a claim or
an arbitration” on eligibility grounds
(Rule 12206), on a motion to dismiss
prior to a merits hearing (Rule 12504),
as a sanction (Rule 12211), or as a

Rule 12601: Postponement of Hear-

ings

Postponements directly before
hearing have been, for years, a nui-
sance for staff and arbitrators and costly
for the parties (See Katsoris article, consequence of too many postpone-
“Arbitration Virus,”2 SAC1(1)). Rule  ments (Rule 12601). These dismissals,
12601 describes the bases upon which unlike dismissals by mutual consent,
hearing dates may be postponed and, require a dispositive determination of
for motions to postpone that are made the arbitrators, i.e., an “Award.” Yet,
within 10 days of hearing, it estab- NASD implies by the title of this pro-
lishes a“good cause” requiremefed: vision (“dismissal...prior to Award)
Does that mean, by negative inference that there will be no public Award
that a party’s motion for postpone- under Rule 12904 and, therefore, no
ment, made outside the 10-day publicrecordto reflecttheincidence of
timeframe, does not require “good orthe circumstances precipitating these
cause”?) The Proposed Rule also de- kinds of dispositive, arbitral determi-
scribes circumstances under which a nations.
postponement will not result in a hear-
ing postponement fee being charged. It
drops the SICA “double-fee” provi-
sion for the second postponement (See —confidentially —but they are not settle-
Rule 10319), but it preserves in sub- ments. Since these final decisions of
paragraph (c) the prospectthatthe panel the panel will be subject to vacatur
could dismiss the arbitration without challengesinthe courts, they are clearly
prejudice “[i]f all parties jointly re-  “Awards” in the eyes of the law.
quest, or agree to, more than two post-
ponements...."

In effect, these determinations are

Rule 12900: Fees Due When A Claim
is Filed
The omnibus revisions to the
NASD Code will not dramatically

Rule 12606: Record of Proceedings
Rule 10326 on this subject has

servation that arbitration administra-
tion does not cost much more per ses-
sion for large-dollar cases than it does
for smaller matters, but courts looking
at the cost of arbitration today are con-
cerned with a Claimant’s ability to pay.
Their concern is with the average em-
ployee or customer and her ability to
get a fair adjudication. Federal courts,
fromthe U.S. Supreme Court @reen
Tree Finl. v. Randolphon down are
concerned that fees for the little guy are
not so high as to become a barrier to the
vindication of his/her statutory rights.
State courts have declared arbitration
agreements unconscionable and unen-
forceable where the costs are deemed
excessive by a court. Concentrating
the cost load on the smaller dollar end
of the dispute range and establishing a
no-increase policy for claims above $1
million seems to favor the richer (or
once-richer) Claimant. This change
simply invites judicial skepticism.

Encouraging Claimants with large-
dollar claims to exaggerate their dam-

being treated as settlements are treatedage requests by charging the same rate

for a $1 million claim or a $1 billion
claim leaves the perception that the
richer (or once-richer) Claimant is not
shouldering a fair share and the mid-
level Claimant is shouldering a dispro-
portionate percentage (in fairness
terms) of the forum fees.

Inviting exaggerated claims on the
high-end of the scale will also feed

been expanded and re-worked to pro-
vide a far better explanation of the
ways in which a stenographic record
can become the official record of the
proceeding, who gets a copy and who
pays for the copies. With the larger-
dollar disputes and more complex cases,
stenographic records and tape transcrip-
tions are likely to be more common.
This clarification is, therefore, wel-
come.

Rule 12700: Dismissal of Proceed-

ings Prior to Award

The parties control their own case
and the parties can settle the claims in
dispute, withdraw the claims upon
mutual agreement, or dismiss the case
with or without prejudice. Proposed
Rule 12700(a) makes this clear, insert-
ing mandatory language regarding the
obligation of the panel to dismiss a

6

change the fees charged a Claimant those who want to discredit securities
filing an arbitration, but the laddered arbitration’s ability to recover losses.
fee schedule, which charges higher fil- Recovery rates are as important as win
ing fees and hearing session deposits rates in any quantitative assessment of
for larger claims, will be telescopedto a forum’s effectiveness, as victories
a degree and fewer levels will exist in can be Pyrrhic for Claimants who re-
the fee grid. Moreover, theinitial filing  ceive meager awards. Of course, the
fee and separate hearing deposit willbe best measurement of a good award is
combined into one filing fee figure to how the awarded amount compares to
reduce confusion among filing claim- the amount in contention. Because, f
ants. As a consequence of these adjust-necessity, recovery rates compare
ments, Claimants with a $1 million amounts awarded to the losses claimed
dollar claim will be charged $1800, by the initiating parties, inflated claims
only three times more than Claimants can distort recovery measurements.
with a $30-$50,000 claim ($600). One practical damper encouraging
Under the new fee grid, Claimants with Claimants to estimate reasonably their
multi-million dollar claims will notbe  claimed compensatory losses has been
charged any more than Claimants with the graduated fee schedule. Untethering
a $1 million claim. the Claimant from this anchor with
respect to claims over the $1 million
mark will frustrate attempts to estimate
cont'd on page 7

Perhaps, this fairly “flat” fee struc-
ture can be cost-justified with the ob-



Securities Arbitration Commentator

Vol. 2004, No. 3

CODE RE-WRITE cont'd from page 6

average recoveries on larger claims at
NASD.

NASD’s desire to create a fee
schedule that is simple and uncompli-
cated makes sense, but collapsing its
schedule as it proposes would hurt ar-
bitration and feed perceptions of un-
fairness. Charging the middle tier for
the bulk of the forum’s expenses does
not benefit broker-dealers as a group
and it impacts most the middle-class
investor. A schedule which equitably
places the cost burden on those who
stand to benefit most and those most
likely to have the resources seems pref-
erable. Simplicity could be achieved,
simply by charging a fixed percentage
as an additional fee for any amounts
claimed over $1 million. This would
provide the most revenues from those
who chose to assert the biggest claims
and it would also encourage more de-
liberate damage calculations.

Rule 12904: Awards
The changesin the Code provision
that describe the contents and delivery

effect, the only unobstructed view the
public, the media, and future arbitrat-
ing parties get by which to judge the
forum and the forum’s arbitrators. The
Award is the public’s “window” into
arbitration’s workings and effective-
ness.

When the General Accounting
Office (GAO) examines the SRO arbi-
tration forums for fairness, as it has

Today, there is a strong cadre of
Claimants’ attorneys who are involved
daily in the securities arbitration pro-
cess. Thatperspective was represented
perhaps by consumer groups in 1989,
but not by the sophisticated force of an
organized and coordinated plaintiffs’
bar. The Proposed Code changes today
were not developed, at least publicly,
by the SEC staff or by SICA, but by the
forum itself and one can expect, quite

done at Congressional instance, three naturally, differencesin perspective that
and more times since 1990, the GAO;s result from the difference in source.
primary analytical tool for quantifying  Proposals, for instance, may be de-
results and performing forum compari- signed to serve administrative concerns
sons, is the Public Award. NASD as much as they serve user needs.
should be taking opportunities at times

like this to work with SICAto add more Finally, every change of substance
substance about disputes and arbitral in its new Customer Code moves the
decision-making to its Awards. Atthe NASD further away from the (very
very least, what dispositive decisions few) other available forums and makes
of arbitration will be made public and the SRO arbitration forums less alike
which will be kept secret should be and uniform. While this may be appro-
made clear in these Proposed Rules priate, given NASD’s huge presence in

through an “Award” definition.

Conclusion
When we began this analysis, it

the arena, it still represents a funda-
mental philosophical change from the
collective cooperation that drove the
1989 rule revisions. Even though that

of the panel’s decision remains very was with the wind atour back. Thereis change has been evolving for some
similar tothe textof Rule 10330. NASD a great deal of information to review time, this formal campaign justifies the
and comparisons to be made and we process and will, with the SEC’s impri-

requires two new, but unsurprising,
elements to be expressly stated in the
Award: (1) the arbitrators will ac-
knowledge having read the pleadings
and other materials filed by the parties;
and (2) the fees will be allocated as
permitted by the Code. Beyond these
salutary changes, the only difference
we noted was the addition of “first
class” mail as a method of delivering
the Award. No explanation for the
change is offered in the “Comments”
section of the Comparison Chart or in
the rule filing.

“Awards” must be in writing and
they must be made publicly available,
but Rule 12904 does not say what con-
stitutes an “Award.” We end where we
began in Part I, noting that this most
basic of definitions is left open to ques-
tion in the Code. Awards are the dis-
positive decisions of the arbitrators and
the ultimate products of their delibera-
tions. Awards adjudicate disputes and,
in arbitration, are the sole public records
of the arbitrated disputes. They are, in

wanted very much to publish our ob-

matur, cement the underpinnings of

servations before the SEC published further change to a new foundation.

the Proposed Customer Code (and the

companion Industry and Mediation
Codes) for comment in the Federal
Register. As we go to print with this
second and final installment of our
analysis, we now worry that this com-
mentary will be lost by the time the
SEC engages in formal rule review.

Even so, we hope readers will find

in our coverage the elements of the

Endnotes

1 See“Pre-Panel Discovery,” by Prof.

Jill Gross, SAC, Vol. 2003, No. 3, p. 1,
which discusses the lack of arbitral
oversight during the lengthening period
between discovery’s commencement and
the empanelling of the arbitratoBut see,
“Discovery at NASD,” by Barbara Brady,
SAC, Vol. 2003, No. 5, p. 1, a responsive
article by the NASD-DR’s Director of

Pmposed Customer Code that MOSt Neytral Management, which disagrees
interest or concernthem and focus their ith Prof. Gross’ observations.

own examination (and, when the time

2 See“NLSS & Expertise,” by S. Lipner,

comes, public comment) on those ele- 11 SAC 8(1)). To many in the industry,
ments. As we stated at the start of this expertiseinone’s arbitrators is tiee qua
article, we see these proposed changesnO”Of arbitration. To supply an expertise

as the biggest overhaul of securities

arbitration since the SEC and SICA
launched a thoroughgoing review of
the state of SRO arbitration from 1987

ingredient to the selection process, NASD
added an “expertise function” overlay to its
Neutral List Selection System. The Lipner
article argued that the expertise factor was
not needed. Besides, the way it was being

to 1989. Comment on the proposed implemented left too many unanswered

changes will likely be even more im-
portant now that it was then.

questions and too much opportunity for
mischief. ]
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SEMINAR HIGHLIGHTS: SIA C&L CONFERENCE

(Arbitration & Mediation)

Heightened interest in arbitration
was evident at the Annual meeting of
the membership of the Compliance &
Legal Division, Securities Industry As-
sociation, which took place March 21-
24, 2004 in Scottsdale, AZThe level
of interest was apparent, first, in the
number of workshops that dealt with
dispute resolution. There were two
dedicated to arbitration and one on
mediation at this Conference, more than
we can recollect in past conferences.
At a time when compliance and legal
personnel are being inundated with new
rule requirements and pulled from pil-
lar to post, this kind of attention to
resolving disputes is impressive and
telling.  The level of interest was
further apparent in the large size of the

Of interest, on the statistical side,
was the coincidental presentation by
both NASD and NYSE of their busy
dockets in terms obpen caseload
Current docket figures are not among
the usual statistical information released
by either forum; on the other hand, it
doesindicate what each has onits plate.
NY SE reported thaictivity is up 30%,
in terms of the size of the forum’s
docket. Last year, NYSE had about
1,420 cases in process (prior to the
2003 SIA conference) and this year the
number at the time of this conference
was 1,820. NASD disclosed that just
under 11,000 cases are listed on its
active docket. Both forums indicated
that they have staffed up to deal with
the new challenges. NYSE has added

audiences at each session. Both of the four attorneys, as well as additional

Arbitration Panels featured represen-
tatives from the SRO forums (NASD
& NYSE) and many fine litigators and
litigation managers. Here is the roster
of speakers:

Arbitration| —William McC. Mont-
gomery,UBS Financial Services, Inc.,
Moderator

Panelists: Harry Albirt, NYSE Arbi-
tration; George M. Garvey, Munger
Tolles & Olson, LLP; Daniel A. Green-
stone, CIBC; and James A. Tricarico,
Jr., Kirkpatrick & Lockhart, LLP.

Arbitration Il —Ellen Slipp, Citigroup
Global Markets, Inc.Moderator
Panelists: 1. Scott Bieler, Merrill
Lynch, Pierce, Fenner & Smith, Inc.;
Peter R. Boutin, Keesal Young & Lo-
gan; Linda D. Fienberg, NASD Dis-
pute Resolution; Richard L. Martens,
Boose Casey, et al.

Mediation — Kenneth E. Meister,
Prudential Equity Group, LLQViod-
erator

Panelists: Brian F. Amery, Bressler
Amery & Ross, PC; Mark A. Buckstein,
Professional Dispute Resolutions, Inc;
Matthew Farley, Drinker Biddle &
Reath, LLP; and Harry T. Walters,
Citigroup Global Markets, Inc.
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assistants and secretaries. NASD now
has 220 employees and 30 temps pro-
cessing cases.

The open docket figures for both
forums suggest that the current
caseloads equate to well more than a
year's work, meaning thatverage
turnaround time will likely remain in
excess of a year for some time to come.
NYSE confirmed that average time
from filing to Award, in cases that are
tried to decision, is running at 13.5 to
14 months. NASD has long been over
a year on average, both in overall time
to termination and as to hearing deci-
sions only. As a consequence, NASD

have a dynamic impact on the arbitra-
tion and mediation processes. NYSE is
currently concerned about Arbitrators
being asked to “rubber-stamp” Con-
sent Awards that contain expungement
orders and will encourage arbitrators
to make inquiry and even hold a brief
hearing before assenting to the stipu-
lated Order. Of course, the need for
“affirmative findings” under the new
NASD Rules will complicate the use of
Consent Awards further. Discussion
also centered on naming the broker as
a Respondent, which is becoming an
act of considerable tactical complex-
ity. One of NASD’s planned “mini-
modules” for online training of arbitra-
tors will be dedicated to expungement.

The proposal came more than once
that NASD consider having a™arbi-
trator” on hand for discovery disputes,
to weigh expungement requests in
settlement situations, or to deal with
motionsin limine. The new provisions
inthe Customer Code forotion prac-
tice will create even more need for the
presence, early in the pre-hearing pro-
cess, of aprocedural decisionmaker, as
delays in Panel appointment logjam
the process. Delays actually caused by
individual arbitrators are being dealt
with through an “aggressive program”
NASD has underway to remove arbi-
trators from the pool, if their conductis
dilatory or inimical to the process. Staff
delays have been reduced in the Award

is perceived as placing more pressure issuance process and in the NLSS-
on parties to agree to near-term hearing nominating process, but, ultimately,

dates and one speaker projected that Ms. Fienberg reminded the audience
this might be causing busier Claim- that80% of the time, control of the case
ants’ counsel to choose NYSE, where is out of the hands of the staff and
the process is generally more “party- within the control of the parties and the
driven” and parties’ agreementsregard- arbitrators.

ing hearing dates will be given defer-

ence.

Expungement of CRD records

The speakers discussed various
types of cases prominent in arbitration
today and their special characteristics.

was a topical issue at each of the three Mutual fund-related disputes have

sessions. NASD’s new rule restricting
the process and the criteria for
expungement narrows the channel of
availability for this remedy and will

risen dramatically, Ms. Fienberg re-
ported, but the claims are not focused
upon the much-publicized market tim-

cont'd on page 9
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ing and late-trading abuses that are
current regulatory targets. The claims
have more to do with risk issues and
compensation motivations, the com-
mon grist of arbitration, where the ve-
hicle happens to be the mutual fund
product.

Both forums reported thaiaha-
lyst-banking conflict” (ABC) cases
are evident among the mix of new
disputesin arbitration. NASD received
about 800 new filings that it can iden-
tify as Global Research Settlement -
related, far fewer than some estimates
suggested, but a substantial compo-
nent of the docket, nevertheless. Dis-
covery in these cases is particularly
problematical, because Claimants seek
broad disclosure of the interrelation-
ships among departments of the bro-
kerage firm, while defense counsel,
sensitized by regulatory actions, are
primed to resist expansive requests.

Reliance on research reports is a
key factor in establishing liability in
ABC cases, but reliance should also be
alleged by the Claimant, some speak-
ers argued, to justify production of
research-related documentation. Dem-
onstrating to Arbitrators with WebSite
“hit” data that Claimants have not
shown interest in research can be help-
fulin defining the appropriate scope of
discovery. When specific research re-
ports are identified as relevant, identi-
fying the report’s alleged misrepresen-
tations or omissions helps to describe
the extent to which analyst-banking
relationships are truly implicated.

Other case-types were discussed
and considerable focus fell upon the
Discovery Guidelines and the NASD’s
warnings with respect taliscovery
abuse There is an informed recogni-
tion that curt objections to production
and unexplained refusals to discuss
overbroad requests are unwise tactics.
Brokerage and law firm representa-
tives described increased efforts to
make arbitrators aware of the efforts
that they take to recover and produce
relevant documents and of the cost
burdens involved in meeting requests
they oppose. Written objections to

production provide one place where tensuggested by Claimants’ counsel at
the Respondent can make a record of a very early stage, even, at times, be-
its reasons for believing that produc- fore the Statement of Claim is served,
tion is unwarranted, in terms of the so that mediation becomes the vehicle
facts and defensesinthe particular case. for settlement discussions before the

Electronic discoveryconstituted
a particular area of discussion, where

“banter” would even begin.

Members of the audience worried

costs of production can be great and the about entering into mediation discus-

need to educate the Panel critical
Zubulake v. UBS Warburgn employ-
ment case ongoing in New York fed-
eral court, produced an excellent deci-
sion describing the complexities of e-
mail production and the considerations
that canlead to cost-sharing (SLA 2003-
22). NYSE's Albirt advised of a case
in which Arbitrators had ordered e-
mail production conditioned upon cost-
sharing.

Finally, mediation was both the
subject of discussion at the Arbitration
workshops and at the separate work-
shop dedicated to this popular dispute
resolution mechanism. It was clear at
the mediation session that some law-
yers become used to a small group of
mediators and are reluctant to dedicate
the time to acquainting themselves with
others. Ms. Fienberg mentioned this as
one bottleneck in the mediation pro-
cess at NASD. Parties should consider
mediation before entering the arbitra-

sions prior to the commencement of
formal arbitration proceedings. The
reporting requirements seem to pro-
vide very little incentive for sucpre-
arbitration efforts to settle, but cost
and other factors, others argued, do
make the prospect worth considering,
especially if Claimants’ counsel sug-
gests it. Ground rules must be negoti-
ated, though. Counsel should decide,
for example, what documents will be
produced and whether a side agree-
ment on tolling is needed. One lawyer
requires account statements and tax
returns at a minimum.

Among the other changes evolv-
ing as familiarity with the mediation
process has grown have been: (1)
Preparation, which today is consider-
able, both in terms of preparing the
mediator and in terms of presenting
one’s case at the mediation. Use of
graphics and PowerPoint presentations
are not unusual and damages calcula-

tion process and should consider using tions are far more sophisticated than in
a mediator who will be available to the the past. These efforts help advance
parties on a convenient and timely ba- settlement and they also demonstrate
Sis. readiness for hearing if negotiations
fail. (2) Differences in mediator
The use of mediation has exploded styles which are far more variet¥e-
and it is being used both inside and diatorsin the beginning were primarily
outside the arbitration process. One facilitative. As the practice grew, me-
speaker estimated that some 2,000 dis- diators entered the field with securities
putes are being mediated in the securi- backgrounds, instead of process back-
ties arena each year. Does the processgrounds, and were able to offer more
merely substitute for the traditional evaluative judgments. Mediators also
“banter” and “give-and-take” between experiment with the usual routines
counsel that lead tbilateral settle- within the process. One mediator pre-
ments instead of supplementing such pares very well before the start and
negotiations? Most agreed that there kicks off the mediation with his obser-
was truth to this observation. One vations and comments. That kind of
veteran defense lawyer estimated that diversity gives greater flexibility to
only 10% of the time does he know practitionersin choosing their neutrals.
opposing counsel today, where, in the To obtain these benefits, though, re-
past, he estimated an acquaintance with quires attention to the mediation pro-
the lawyer 50% of the time. Another cess, independently of the arbitration
speaker reported that mediation is of- process. [}
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In Brief

(ed: "In Brief" is a regular feature of this newsleter, in which short pieces about important and timely developments are
spotlighted for our busy readers. The articles that appear in this space may have been published within the past month or so
in our companion weekly e-mail service on securities arbitratiSAC's Arbitration Alert . Where thisis the case, those earlier
articles will generally have been edited and updated in order to reflect our current knowledge on the topic. The SAC Referenc
Numbers that appear at the end of some "In Brief" articles identify the Arb Alert in which the original news item on the topic
was published and it also indicates that backup materials on the matter are available to requesting subscribers from SAC. When
calling to acquire those materials, please use the SAC Ref. No. and ask for the copying and delivery charges before ordering.)

NASD STATS., 2/04: Continuing a reversal evident in January's statistics (SAA 04-08), close-outs convincingly exceeded

new filings at NASD in the second month of 2004ASD Dispute Resolution has been in a deficit-type mode for the past several
years, as new cases coming in numbered several thousand more in total than cases being closed. A trend of that nature wil
ultimately put strains on turnaround time, staff resources, and service in general. For a few months in 2003 and witht some vig

in 2004, the “deficit” has turned to a “surplus,” as NASD has begun to achieve higher close-out figures. True, some of the
difference (17%) between the 1,234 new case submissions through February 2004 and the 1,443 close-outs during that sam:
period is due to a 16% drop in new filings, but there is more termination activity, too. Close-outs are up 27%, comgiared to la
year at the same time. There were 726 case terminations recorded in February, a near-record number of close-outs reached on
once previously (Oct.’'03 - 843). Itistoo early to make much of this welcome shift, because the increase, at le&s2@0&jve

does not derive from more cases moving through Award. Settlements are up, as are stipulated Awards and other administrative
and party withdrawals. Average turnaround time continues to inch upwards, to the extent that all three categories af turnaroun
time (overall, hearing decisions, and simplified decisions) are on the rise, to one degree or another. If the “surplus” trend
continues, pressure on turnaround time will be naturally relieved. Reflective of the lower filing numbers are the lower number
on controversy types; not one category reflects increased numbers over last year’s allocations. The character ofskentisputes

to be generally as they were in 2003, as the categories that trailed most during the spurt in cases during 2003 (e,g., churning
unauthorized trading, and online trading) continue to trail by the greatest percentage in 2004 (-37%, -22% and —59%,
respectively). Onthe money side, the aggregate damages awarded to customers on their compensatory claimsin 2003 setareco
at $132 million and a near-record for total damages awarded ($162 million) and this year is on a track that will exceed those
amounts. $29 million in compensatory awards have been made to customers and, with punitive awards included, the total soars
to $36 million. At this rate, damages awarded could easily exceed $200 million by the end of 2004 and that does not account
for the 60-70% of the outcomes due to settlements. The $36 million was assessed against industry parties by 164 separatt
arbitration Panels, 164 “winners” among the 289 customer cases that closed (both hearings & paper) during these past two
months. In addition to a historically high average award of almost $220,000, customers are experiencing a “win” rate (57%)
that is also on the high side. This is not the late 90’s either, when many of the big Awards sanctioned defunct broker-dealers
and schlock houses — easy wins with little likelihood of recovery. From our quick SCAN of these Awards, we think big
wirehouses, regionals, independents and bank affiliates are the primary respdiederse complaints to the SEC a leading
indicator of how many securities arbitration claims will be filed? The industry newshstterities Weekecently reported

that the SEC closed FY2003 (thru 9/03) with a 14% drop in investor complaints (Vol. 31, no. 10, p. 1, 3/8/04). Investors filed
70,574 complaints with SEC in FY2003 and are routinely advised about arbitration as a way in which to seek a monetary
recovery.SAC Ref. No. 04-11-01)

NEUTRAL CORNER, 2/04: The February 2004 issue of NASD’s newsletter for neufféls,Neutral Corner (TNC)eads

with a short article on its initiatives to curb discovery abuses. Alonger, more detailed description of these effotsemid the

that triggered them was authored by NASD Attorney Laura Gansler and appeared in the January 2004 (Vol. 2004, No. 1) issue
of SAC. Promotions of Kenneth Andrichik to Senior Vice President and of Judith Norris to Vice President are reported. Ms.
Norris heads the West Coast Regional Office and Mr. Andrichik is in charge of mediation, new business ventures and
international expansion. Peer Evaluations, the New Code overhaul, the new Expungement rule, and online Chairperson Training
are also covered. The feature articl@NCis written by Philip S. Cottone, a well-known Mediator and Arbitrator, who describes

in “Thoughts on Managing a Multiparty Mediation” how an actual mediation proceeded. Written from the perspective of the
mediator, the article succinctly portrays the mediator’s role in dealing with a dispute that was clearly complex and involved
numerous claimants. Mediators have to consider the dynamics of negotiations, as well as the best approach for inducing the
parties to explore alternatives to trial. Because all mediations are unique in some ways, this kind of inductive approach —
treatment of a specific case study to convey general lessons — informs the reader of some tactical possibilities, whitamaking

that one size cannot fit all. Mr. Cottone’s piece follows the matter from the initial discussions with counsel before,retentio
through the first sessions, to a parsing of the issues and a gathering of momentum to a final settlement. He emphedizes the ne

cont'd on page 11
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for “getting the lawyers to work together cooperatively to build a settlement” and praises counsel in this particulareasg as s
“their clients’ best interests, not in posturing or positioning themselves for the arbitration.”

CHICAGO REGIONAL DIRECTOR DEPARTS: John Barlow, the Regional Director of the Chicago Office of NASD
Dispute Resolution, has left his post after more than a decade of ser@cett Carfello, formerly of the AAA, is named as

Mr. Barlow’s successorJohn Barlow joined NASD in 1986 as a staff attorney after serving as an enforcement attorney in the
lllinois Securities Department. He has managed the Midwest Regional Office since January 1990. Mr. Barlow participated in
various Dispute Resolution initiatives over the years, including staff liaison to the NAMC on Rule 10335, the expedited
arbitration rule for industry disputes, and, more recently, the pilot on voluntary direct communications between parties and
arbitrators (now a rule proposal, SR-NASD-2003-163). As of March 15, 2004, Scott Carfello has been the new director of the
Midwest Region. NASD reportedly conducted a thorough search that included qualified internal and external candidates. Mr.
Carfello comes to his new post from the American Arbitration Association, where he served most recently as District Vice
President for the AAA’s Midwest Region and in other positions since 1986. As Divisional VP, the Chicago regional office and
the business development activities of the Kansas City, Minneapolis and St. Louis offices were his primary responsibilities.
While at AAA, Mr. Carfello served as liaison to the ABA and was recording secretary to a joint ABA-AMA-AAA Commission

on Health Care Dispute Resolution. A graduate of John Marshall Law School (JD) and lllinois State University (BS), Mr.
Carfello is admitted to practice in lllinois and is an adjunct professor of law at John Marshall Law School.

MEDIATION CODE FILED BY NASD-DR: The last of the three segments of the Code overhaul by NASD Dispute
Resolution was submitted for approval to the SEC on January 23, 2004 (SR-NASD-2004-13); this third segment, the
“Mediation Code,” utilizes the Rule 14000 Series to set forth the rules for NASD mediatidris rule filing is part of a
comprehensive plan to overhaul the NASD Code of Arbitration Procedure by splitting itinto its three basic elements: m Custome
Code, an Industry Code, and this Mediation Code. The first two have been previously filed with the Commission and all three
segments will likely be published for commentin the Federal Register at once. NASD'’s stated purpose in undertaking this proje
is to simplify the Codes by putting them into a more logical order, one that follows the process, and “to rewrite theg¢lree Cod
using plain English, in accordance with the Commission’s plain English guidelines.” In addition, NASD has included some
significant, substantive changes in the Customer and Industry Codes, but states in this filing that it “is not propositigesubsta
changes to the current rules governing mediations.” Of course, one reason for reorganizing the current mediation provisions
into a separate Code relates to ease of use, but it is also true that today parties enter mediation directly. Partiss teemain f
access mediation while pursuing the arbitration process, but, where both sides are sufficiently familiar with dispute resolutio
mechanisms, going directly to mediation can actually save time and expense. According to NASD-DR, the new Code differs
from the current mediation rule provisions only in that: (1) the rules are now written in the plain English format; amd (2) th

is a new Definitions Rule that defines the terms used throughout the Code. (SAC Ref. No. 04-06-01)

NASD RELEASE ON EXPUNGEMENT RULES: A March 4, 2004 “News Release” from NASD announced approval of

“a rule that will limit the expungement of customer dispute information from the Central Registration Depository (CRD);”

an accompanying Notice to Members (NTM 04-16) set an effective date of April 12, 206 the adoption of new Rule 2130

(SAA 04-01), NASD operated under a moratorium procedure (see NTM 99-09) that required confirmation of arbitration Awards
ordering expungement of customer dispute information from the CRD. This new Rule maintains much of that regime, but
tightens the standards under which arbitrators should order expungement and requires that NASD be named in any confirmation
or other judicial proceeding in which expungement is under consideration. NASD will forego opposition to the petition for
expungement where one of three stringent criteria is met. If the arbitrators determine that expungement should beyranted, the
must “state in the award the basis on which the expungement relief was granted. [Where a stipulated Award is involved] [t]he
arbitrators may require the submission of documents or a brief evidentiary hearing to gather the information necessary to make
such findings.” The requisite “affirmative findings” rely upon evidentiary determinations that the broker was not involved in
the bad acts, that the allegations are factually impossible or clearly erroneous, or that the allegations are falsprosadiver

will save parties in arbitration some time, by notifying NASD before filing for confirmation that the criteria are met; if NASD
agrees, it will waive being named. “Persons who have been sued in court may seek expungement relief from the court; however,
they will not be able to avail themselves of the rule’s waiver provision and will be required to name NASD as éepartthé

April 12 effective date does not apply to all expungement orders issued after that date. The new procedures only apply to
expungement orders in cases filed on or after April 12, meaning that this new procedure will be implemented very slowly and
will not even start to have an impact until six to twelve months from (@AE Ref. No. 04-11-04)

ONLINE CLAIM FILING PROPOSED BY NASD-DR: On January 28, 2004, NASD Dispute Resolution filed a rule
change to amend NASD Rule 10314(a) to allow voluntary use of the Internet to file claims and to require certain claims be
filed that way (SR-NASD-2004-160nly part of the claim submission process will be completed online in this pilot program,

cont'd on page 12
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while the remainder of the process will continue to be performed through the mails. When a Claimant initiates an online claim,
s/he will complete a Claim Information Sheet similar to the one in current use, after obtaining a User ID and password on the
NASD WebSite. Repeat users may use the same User ID and password in subsequent cases. While the procedure will be
voluntary during the pilot period for most Claimants, those with “analyst related arbitrations, who are represented By counsel,
will be required to use the online mechanism. That requirement is not limited to customer-claimants, but to any associated
person, member or customer with a claimed loss “due to reliance on a recommendation from an analyst.” After completing the
CIS form, the user will be prompted to print the “NASD Dispute Resolution Tracking Form.” This Tracking Form will then be
sent by mail to NASD, along with the Statement of Claim, the executed Uniform Submission Agreement, and the required fees.
The Tracking Form will alert the NASD staff to the existence of the online CIS form, which they can then access for data entry
purposes. Claimants should find the online CIS form helpful in that a “look up” tool will be used to provide the exact name of
the member or associated person for automatic insertion” into the form. There will also be a “Tool Tips” corner with “Help”
guidance and a “fee calculator” that will assist in ascertaining the appropriate fee amount to be remitted to NASD. NASD
believes that people will save time using this new facility and the availability of a digitized CIS form will automatel interna
docket recording tasks that accompany the receipt of new Claims. The initial procedures followed by staff in the Regional
Offices, when they receive the case materials, will also be expedited by the uploading of information relating to party names
and contact data, type of dispute, fees and relief requested. “[T]he staff will be able to analyze the case withouniparing to
datainto CRAFTIS.” Why are the analyst cases lined up for mandatory on-line filing? NASD answers that it has been “upgrading
its computer technology platform, in what is known as the MATRICS Computer Project, which will replace its two legacy case
management systems: CRAFTIS and NLSS.” Online claim filing was originally planned for deployment in 2005, but the online
claim notification procedure aspect of the online filing process was accelerated to meet a perceived “influx of arbiggtion cas
arising out of the Global Settlement of Conflicts of Interest Between Research Analysts and Investment Banking.”

FORUM COSTS & UNCONSCIONABILITY: An Ohio Appellate Court tossed out an arbitration clause that provided for

forum costs it deemed excessive and a no-class action provision that it deemed u@fairfocus lies with the Court’s
determination that the Plaintiff consumetLisa Eagle v. Fred Martin Motor CoNo. 21522 (Ohio App., 9Dist., 2/25/04) would

be charged forum fees that are excessive if the arbitration agreement were enforced. According to an article about the decisio
by ADRWorld.com reportersaww.adrworld.com, 3/4/04), “the appeals court observed that Fred Martin’s arbitration clause
provides for arbitration before and according to the rules of the National Arbitration Forum. NAF rules require payment of
upfront filing fees that in Eagle’s case would be $750 for a case valued in excess of $75,000, and proceeding fees could total
an additional $6,000.” We simply note that NASD fees for a Claimant filing a claim of that size, under its new Consumer Code,
would be $975 (filing fee of $225 and the initial hearing deposit), with hearing costs of $1,500 per day and an averdagg 3.2 hea
days for a claim in that dollar-rangéd: We see this as a developing area of the law after the U.S. Supreme Rauuitdph

decision. This is just a single appellate decision, so we draw no general conclusions. We do think that heed must be paid to
what courts perceive as unreasonable cos{SAC Ref. No. 03-09-03)

WAIVER-OF-STANDARDS RULE EXTENDED: NASD submitted a rule proposal on March 5, 2004, seeking immediate
approval of an extension on its pilot rule on the California Standardshe rule proposal appeared in the Federal Register

on March 31, 2004 (69 Fed. Reg. 62, p. 17018%curities arbitration in California continues to operate under a unique structure

that requires arbitrating parties to waive state law in exchange for SRO arbitration services. State appellate andrfetderal dis
courts have supported the SROs’ position that the so-called California Standards, which impose disclosure standards on
California arbitrators, conflict with the arbitration scheme approved by the SEC, but that has not yetled the SRO foams to ig

the Standards. Instead, the NASD has required parties, since September 26, 2002, to waive the Standards as part of the sitt
selection process and the SEC has approved that procedure, as set forth in a pilot rule in IM-10100(f) of the NASD Code of
Arbitration Procedure. In this most recent filing (SR-NASD-2004-040), NASD has requested that the current pilot expiration
date of March 31, 2004 be extended for six months to September 30, 2004, while it awaits a definitive outcome of litigation tha
will resolve the status of the disputed Standards. The Federal Register announcement published SEC Rel. No. 34-49452, dtd
3/19/04, and notices both the filing and the immediate effectiveness of the 6-month extension requested kgd\ARDher

the California Supreme Court, nor the Ninth Circuit, has ruled on the preemption issue. The Ninth Circuit has an appeal before
it of the NASD-NY SE lawsuit against the California Judicial Council. The California Supreme Court recently granted a petition
for review of the decision ifevne v. Superior C{SAA 03-46) and NASD and NYSE have been permitted to intervene in that
appeal as real parties-in-interekt. (SAC Ref. No. 04-11-02).

NTM 04-11, UNIFORM SUBMISSION AGREEMENTS (USAs): NASD reminds members and associated persons of their

duty to file Uniform Submission Agreements when named in NASD arbitratioAscording to a Notice to Members issued

in February, “NASD has learned that some members and associated persons named as respondents in arbitration proceeding
are neglecting or refusing to submit a signed USA in a timely manner.” Claimants generally do execute and submit a USA at

cont'd on page 13
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the commencement of the process, in part because the failure to do so will delay the acceptance and service of the Statement c
Claim. Characteristically, when Respondents do not submit a USA by the time the hearing takes place, the Arbitrators will
include a ruling in the Award that asserts their jurisdiction over the dispute and the parties nevertheless. Issudmticef this

is warranted, NASD states, because “[f]ailing to sign and submit the USA may cause confusion, lead to ancillary litigation, and
undermine the enforceability of arbitration awards.” Arbitrators are empowered to sanction parties who fail to comply timely
with the requirement to submit a signed USA “and, in certain circumstances, [the failure] may be considered a violation of just
and equitable principle [sic] of trade and NASD Rule 2110.” Besides threatening the use of disciplinary measures, NASD will
also adjust its arbitration procedures to notify all parties of unsigned USAs, so that the Panel at the initial pre-heagingecon

(IPHC) may receive requests for enforcement. In addition, the IPHC script will be amended to “include a statement by the
arbitrators that any party that has not yet filed a USA must do so, or object in writing to NASD jurisdiction ... within 30 days,
and that failure to do so may result in sanctions, as provided by the Code, as well as possible disciplinarfeactiNASD

has taken to drawing the “regulatory” gun out of its holster whenever the arbitration “rules of the road” are not obserged. Th
USA has a strong theoretical place in the arbitration process, but too much can be made of its significance; in fact, SICA has
discussed on a number of occasions whether it is a redundant instrument. We favor keeping the USA and believe it has value
but its value relates to contractual concepts and obligations. A contractual response might be more appropriate. Instead of
burdening the disciplinary process with traffic tickets and making the arbitrators “administrative” cops, consider this: Where
the USA is not signed, an agreement to arbitrate will not be conclusively presumed as to that Respondent until the Arbitrators
sorule. Inthe meantime, the Answer will be deemed deficient and the Respondent risks waiver. Claimant can elect to withdraw
its claim or to revise and add to it without leave to amend. This could work for both sides, whether or not the non-complying
party is registered. The tactical disadvantages will assure self-enforcement in most instances and, when it does not, the
Arbitrators will rule in the Award, as they do in every such case now, as to whether the NASD Arbitration Code or another
instrument contractually obliges the non-signing party to arbitrd@4C Ref. No. 03-09-01)

CHAIRPERSON SELECTION TIME CURTAILED: Under a proposal submitted to the SEC on March 3, NASD wiill

allow only 5 days for parties to agree on the selection of a chairperson, as opposed to the 15-day period in Rule 10308(c)(5).
The change is necessitated, the NASD states in its filing of SR-NASD-2004-039, in order to speed up the selection process and
allow the IPHC to be scheduled more expeditiously. 80% of the time, NASD argues, the 15-day period is wasted, because the
parties cannot or do not make a mutual selection and the Director must make the appointment. Under the proposed rule, NASD
would only have to wait 5 days before making the selection and, where the parties “notify staff that they are negofieting to se

a chairperson” and need an extension of time, staff will grant additional tede.We might quarrel with the stated premise

for the change, in that the arbitrator selection process is already complete when the chair selection option kicks ilegstus (at

in the Northeast Region) the IPHC is also scheduled at the time the arbitrator appointments are announced to the parties.
Arguably, the staff could schedule the IPHC ten days sooner than they have in the past, but that is currently a matter within
administrative discretion. This change may not produce the desired reduction in case turnaround time. Ultimately, though, it
all matters little, as the option to select the chairperson will be taken out of the parties’ hands altogether under tiseomesy Cu

Code (see Proposed Rule 12406). This filing does not mention the Proposed Code filing, but it would substitute a qualified
chairperson’s list for part of the Public Arbitrator list of nominees that parties now receive and allow the Director ttheelect

Chair from the unstricken candidates. That NASD-DR has filed the proposal at this juncture may signify that a long wait is now
anticipated before the SEC will act on the Proposed Customer C(Bl&d Ref. No. 04-10-01)

ARBITRATOR PHONE-IN, DISCOVERY ISSUES: Some 1,500 arbitrators participated in an hour-long session hosted

by Linda Fienberg, President of NASD Dispute Resolution on March 17, 2004; an audio of that session is now available on

the NASD Dispute Resolution WebSifeww.nasdadr.com The phone-in itself was a neat technological event, whereby
arbitrators were prompted to phone an 888 number and enter a pass code to enter the Workshop. Ms. Fienberg spoke to th
participants on a listen-only basis, but individuals were able to submit questions to standby staff by pressing a biittem on his
phone. Thus, after her presentation, Ms. Fienberg was able to cover specific questions on a real-time basis. Durimg the sessi
she imparted information about new hearing locations; cases statistics; staff efforts to reduce processing time; arbitrator and
mediator rolls (8,000 and 900 in number, respectively); honoraria adjustments; and the use and abuse of the Discovery Guide.
Regarding honoraria, she indicated that a $100 payment for cancellations has been proposed and some payment for consideratic
of motions is under consideration. The new Customer Code, approval of which is expected in 2005, will incorporate the
substantive provisions of the current Discovery Guide, provide for stronger sanctions and greater sanctioning power, and
delineate procedures for the handling of motions. Ms. Fienberg described the staff’s recent efforts to focus on dis@svery abus
and discussed at length the available tools to deal with discovery failures and egregious conduct at hearing. Besides the phon
in questions from arbitrators, participants were invited to submit pre-conference questions and Ms. Fienberg dealt with a score
of those. Discovery delays and battles have become a major deterrent to expeditious processing and this theme resounded i
the responses to questions. One such question dealt with sanctioning attorneys who represent parties in arbitration; case law

cont'd on page 14
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she said, supports such authority. In answer to a question regarding the NAMC and the Discovery Guide, she reported that a
new subcommittee will review the current Guide and the sanction options available to arbitrators. Besides the sword, there is
also the pen, as one sanction option that has been used to effect by arbitrators is the mention of inappropriate conduct in the
Award. One arbitrator worried that imposing sanctions could invite bias challenges, but Ms. Fienberg answered that the panel
must control the hearings and, if sanctioning was employed with temperance and even-handedness, the risk of a challenge woulc
be acceptable. She ended by answering four or five phone-in questions and advised arbitrators that their questions and he
answers would be available for viewing online at the Dispute Resolution WebSite. (SAC Ref. No. 2004-14-02)

NEW ETHICS CODE FOR COMMERCIAL ARBS: The last piece of the puzzle fell into place when, on February

9, 2004, the House of Delegates of the American Bar Association approved a revised code of ethics for arbitrators in
commercial disputes that took effect March ABA was the last of three sponsoring organizations to approve the new
Code. This is the first time this AAA/ABA Ethics Code has been amended since its adoption in 1977 and the effort to do
so has taken about seven years. The impact on securities arbitration will likely be muted, as the primary changes deal with
a presumption of neutrality for arbitrators in party-appointed or tri-partite arbitration. Changes to the Code have also been
made to accommodate the growth and changes in international arbitration over the years. There is an increased emphasi
on arbitrator disclosures, but it stresses that the Code “does not establish new or additional grounds for judicial review of
arbitration awards.” A copy of the new Code of Ethics may be viewed on the AAA’s WebSite (Search for “Code of Ethics”)
and on the NASD-DR WebSite. AAA and CPR co-sponsored this effort with the ABA.

NASD SEEKS MORE ARBITRATORS: NASD Dispute Resolution has posted a Member Alert on its WebSite with

this explanatory title: “To Help Maintain Its Fair, Efficient Dispute Resolution System NASD Needs Additional
Qualified Arbitrators To Meet The Demands Of Its Increasing Caseload And Expanded Geographical Scape”

Alert describes the duties of an arbitrator, how to apply and the nature of arbitration at NASD, adding that the purpose of
this specific Alert to its members relates to the need to recruit arbitrator candidates “abivasecurities professionals

in order to maintain a diverse balance of participants.” Other qualified candidates are also welcome from the public sector,
but the particular need at the moment lies with Industry Arbitrators. With a pending docket that is running at about 11,000
cases today, the availability of 8,000 NASD-qualified arbitrators operating in 51 hearing locations must be strained in
some areas of the country. The announcement states that each year the number of new arbitrations filed has dramatically
increased and that now “NASD intends to establish additional hearing locations in 2004-5 in the following states:
Alabama, lowa, Kansas, South Carolina, Delaware, Rhode Island, Idaho, Maine, Mississippi, Montana, North Dakota,
South Dakota, New Hampshire, Vermont, West Virginia and Wyoming. Faced with this challenge, NASD needs to recruit
and train qualified persons — from a variety of backgrounds, professions, and cultures — to serve as neutral arbitrators.”
Interested parties should call 212-858-4283 to obtain an Arbitrator Application Kit or visit the NASD WebSite at
www.nasdadr.com(ed: The NASD-DR WebSite provides a chart which shows, by Arbitrator classification (Public; Non-
Public) and by hearing location, where it is experiencing shortages. The matrix chart, when we recently visited, showed
a "yes" for shortages in every location and classification box, so recruiting assistance is needed in all $84GR9f.

No. 2004-08-03)

ARB CLINICS CONVENE ROUNDTABLE: Anannual Roundtable Conference was recently convened of twelve law
schools to discuss both planned and functioning Securities Arbitration Clini@siginated by an idea promoted by then-

SEC Chair Arthur Levitt, securities arbitration clinics were established to provide legal assistance to small investors who
are not able to secure legal assistance on their own. The number of securities arbitration clinics with active, healthy
programs amounted to a handful, though, before NYAG Elliot Spitzer arranged for grants to support additional clinics at
a number of New York State-based law schools (see e.g., SAA 03-39). Currently, at least eight law schools have received
grants of $200,000 each, as the beneficiaries of “spinning” settlements with discredited corporate executives. At this
conference, which was held on February 27, 2004 at the Fordham Law School, representatives from law schools with
planned clinics learned from those with accomplished programs how to obtain assistance from the SEC and the Office of
the Attorney General. Fordham hosted the meeting and invited, in addition to law school representatives, staff from the
SEC, the NYAG’s Office, NASD and SICA. Among the topics discussed were: (1) the criteria Clinics use in deciding
whether or not to accept a prospect as a client; (2) the payment and recovery of arbitration fees and other costs associate
with arbitration; (3) the analysis of brokerage account statements and other documentation; and (4) reports on the opening
of each Clinic and other interests common to the group. Pace Law was the first to establish a Clinic in 1997. Fordham
Law, Brooklyn Law and U. Buffalo Law also started Clinics thereafter. Today, the largest, Fordham Law, has a score of
law students assisting investors in arbitration and its Clinic is headed by Romaine L. Gardner and Marcella Silverman.
Barbara Black and Jill Gross attended the Roundtable for Pace, Deborah Masucci and Karen van Ingen for Brooklyn, and
Cheryl Nichols for Buffalo. (SAC Ref. No. 03-09-02)

cont'd on page 15
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PROPOSED FOREIGN HEARING LOCATION RULE: We previously reported that NASD had established a London
hearing location in cooperation with a British confederation of arbitrators; this rule deals with the money side of
administering disputes in foreign hearing locationtn SAA 03-47, a collaboration between NASD and the Chartered Institute

of Arbitrators was discussed that permitted NASD to schedule cases in London under its auspices, while “CIArb” provided the
neutrals to hear the dispute. A new NASD rule will permit the use of foreign hearing locations “[i]f the Director anigsll part
agree.” Inthat case, the parties will pay an additional surcharge for each day of hearings and IM-10104 will allowdhe Direct
to set “a higher or additional honorarium” in such “special circumstances.” The rule filing (SR-NASD-2004-042, filed 3/8/04)
also explains the voluntary process by which parties will choose to have their hearing in London before ClArb arbitrators. One
condition on the choice would be the payment of the surcharge. Additionally, “ClArb neutrals have agreed to serve in NASD
cases at daily rates that are lower than their normal charges.” Those rates are still “significantly higher” than th&sual NA
rates, so the surcharge is designed to cover the difference. NASD also holds out the prospect of developing similargrrangemen
in other foreign hearing locations. NASD-DR’s Business Development staff will administer the London cases, along with CIArb
staff, and CIArb neutrals will add their biographical information to the Neutral List Selection System. Thus, the arbitrator
disclosure and selection procedures will be “the same as in other hearings locations.” The Code will be the governing instrume
but the parties will, through these local arrangements, have the “option of holding their arbitration hearings closardmigome,

local arbitrators, and saving the expenses of traveling to the U.S. to resolve their disputes.” (SAC Ref. No. 04-11-03)

NASD-DR ENTERS CONNECTICUT: As part of its plan to establish a hearing location in each state within a year's time,
NASD Dispute Resolution announced the recent opening of a Hartford, CT situs to service arbitration and mediation claims.
The announcement, which appears in a “News Release” on the NASD Dispute Resolution WebS8itengdadr.com)
indicates that 89 arbitration claims were filed by Connecticut residents in 2002. Most of these cases will be or alfgaely have
heard in Boston or New York City, but future cases, while still administered by a staff in New York, will be tried befale a Pan
formed from an available pool of arbitrators that currently numbers 190. “The addition of hearing locations has proven to have
a positive impact,” said Linda Fienberg, President of NASD-DR. “By the end of the first quarter of 2005, NASD Dispute
Resolution will have a hearing location in every state.” (SAC Ref. No. 2004-13-02)

NEW AT NASD-DR:

SICA Report: The Twelfth Report to SEC of the Securities Industry Conference on Arbitration (see SAA 03-47 for a summary
of the Report) is now available on the NASD Dispute Resolution WebSite. We used this URL to find the new “Web” version
of the Reporthttp://www.nasdadr.com/pub_parties.asp#other. ]

ARBITRA TION AWARDS ONLINE!

SAC has partnered with CCH Incorporated, one of the top legal publishing outfits in the country, to place securities f
tion Awards online. There are now two WebSite locations where the public can, by virtue of this partnering effort i
Awards in PDF format for free. All you need is the forum's ID or Docket number. Visit http://scan.cch.com/ScanPI
place the Award number in the small window next to the "Search" button at the top right of your screen. Hit "SBARC '
your "return” key) and a virtual image of the actual Award will appear for downloading or viewing. In similar fashio
NASD Dispute Resolution WebSite (www.nasdadr.com) allows the public to transfer to a Portal maintained by SAC
where, again, SAC's Awards Library of more than 30,000 SRO, AAA and other securities arbitration Awards are a\g
for free (subject, of course, to our posted Terms of Use).

Making Arbitration Awards available online and at no cost serves our clients -- the arbitrating parties and their repr
tives -- and introduces newcomers in the field to the importance of reviewing past Awards as part of competent prer
Past Awards serve as a "window" to other professionals who have arbitrated similar disputes and who represent
before the same Arbitrators and against the same adversaries. The SCAN (SAC-CCH Awards Network) family of p
and services allows even greater flexibility in performing these "due diligence” tasks by permitting word-searching|
Awards (through SCAN Premier) and by providing standardized and distillative reports of relevant Awards. Thesg¢
based Award reports, which are unique in our field, are easy-to-SCAN, precision-targeted, and save considerable
effort and time. One-time users pay a surcharge for an online search, but with a credit card or a SCAN Plus 4§
arbitration attorneys can go online 24/7 and learn valuable facts about their arbitrators, their adversaries, andhae p4
can be of great tactical importance.

GO to http://scan.cch.com for more information about SCAN Plus/Premier.
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Articles & Case Law

As a regular feature, SAC summarizes articles and case decisions of interest in the field of securities/commodities
arbitration law. If you find one we missed or are involved in a case that produces an interesting decision, please write and

send us a copyAsitis our objective to cover all relevant decisions, we will sometimes include decisions in the current “Articles

& Case Law” section thatissued a year or more ago. We also summarize unpublished decisions and orders. For these reasons,
readers are cautioned to cite-check cases to assure they have not been overruled and may be cited in accordance with local cour

rules. We thank our readers who have contributed court opinions and who, by their efforts, help us all to keep informed.
Credit is given to contributors at the end of the relevant case summaries.

STORIES CITED

A Rare Win For Wounded Inves-
tors: A.G. Edwards is settling with a
group of P&G retirees in a BW report,
by Dean Foust, 8siNessWEeEK (online
ed., 3/22/04).

Clearing Firm Liability Cases
Dwindle After Strong Startoy Lynn
Cowan, WALL St. XNL. (online ed., 2/
20/04).

Clues Hinted at Broker's Scheme:
Morgan Stanley Faces Questions About
the Alleged Fraud Lasted for More
Than a Decaddyy Ann Davis, WALL
St. NL. (online ed., 3/3/04).

Commentary: Give Investors Their
Day In Courtpy Gary Weiss, BsinEss
WEeEek (online ed., 3/22/04).

Concentrated Stock Dangers:
Following the advice of your firm re-
garding a client’s concentrated stock
positions may put you in harm’s way
by James Eccleston N\OVALL STREET
(3/04), p. 74.

Did Pru Ignore Internal Warn-
ings?, by Tony Chapelle, ©® WaLL
StreeT (1/04), p. 20.

Editor’'s Letter: Arbitrary Arbi-
tration, by Evan Cooper, Editor-In-
Chief, Ov WALL StreeT (3/04), p. 12.

Former Broker at Smith Barney
Settles Sexual-Harassment Cabg,
Carrick Mollenkamp, WLL Sr. L.
(online ed., 2/23/04).

MasterShare Plaintiff Loses Ap-
peal, by Rosalyn Retkwa, © WAaLL
StreeT (1/04), p. 20.
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NASD Arbitration Panel Finds
First Union Liable To Investors Pro-
Guard Intl, Inc. and the Pro-Guard
Pension Plan for $391,51Bbpw Jones
Newswires, WALL St. NL. (online ed.,
3/2/04).

NASD To Open Hearing Site in
Hartford, by David Serchuk, &urr
TiES WEEK (3/22/04), p. 9.

SEC Reports Drop in Investor
Complaints: Is It a Trend?yy Jim
Binder, ScuriTiesWEeek (3/8/04), p. 1.

The Impact of “Prohibitive Costs”
Of Arbitration upon the Defense of
Class Actionsby Robert T. Horst and
Mark Rosenberg, HE METROPOLITAN
CorpPoRATECOUNSEL (4/04), p 32.

Update: NASD Panels Diverge
On Analyst Conflict Cased®y Lynn
Cowan, WALL St. XNL. (online ed., 2/
12/04).

U.S. and New York Look at Annu-
ity Sale Practices by Joseph B.
Treaster, e NEw York Tives (online
ed., 2/27/04).

Walled Off From Justice? Arbi-
tration Is The Only Route For Investor
Grievances — and its Full of Potholes
by Gary Weiss with David Serchuk,
BusiNessWEEK (3/22/04), p. 90.

Welcome to the Post-Boom-Boom
Room Erapy Nancy R. Mandell, ©
WaLL StreeT (1/04), p. 62.

ARTICLES CITED

A New Code of Ethics For
Commercial Arbitrators: The
Neutrality of Party-Appointed

Arbitrators on A Tripartite Panelhy
Olga K. Byrne, BrDHAM URBAN L.
JrRNL., Vol. 30, No. 6, Sept. 2003, p.
1815.

ADR in the Courts: Progress,
Problems, and Possibilitieby Louise
Phipps Senft and Cynthia A. Savage,
Penn St. L. Rev., Vol. 108, No. 1,
Summer 2003, p. 327.

Bring on ‘Da Noise: The SEC'’s
Proposals Concerning Professional
Conduct For Attorneys Under
Sarbanes-Oxley by Marilyn
Blumberg Cane and Sarah Smith
Kelleher, DELAWARE JRNL. OF
CorrPorRATELAW, Vol. 28, No. 2, 2003,
p 599.

Catastrophic Financial Failures:
Enron and More by Geoffrey P.
Miller, CornELL L. Rev., Vol. 89, No.
2, Jan. 2004, p. 423.

Does The New Statute of
Limitations Revive Time-Barred

Claims?,by Lyle Roberts, #e 10B-5
DaiLy, November 13, 2003.

“Embracing Limbo”: Thinking
About Rethinking Dispute Resolution
Ethics by Charles Pou, Jr.eRN Sr. L.
Rev., Vol. 108, No. 1, Summer 2003, p.
199.

Expanding the Scope of Securities
Fraud? The Shifting Sands of Central
Bank by Cecil C. Kuhne Ill, BAkE L.
Rev., Vol. 52, No. 1, Fall 2003, p. 25.

Institutionalization of Mediation
in Florida: At the Crossroadsby
Sharon Press,eRN Sr. L. Rev., Vol.
108, No. 1, Summer 2003, p. 43.

cont'd on page 17
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International Commercial
Arbitration: Americanized,
“Civilized,” or Harmonized? by
Elena V. Helmer, @o Sr. RNL. ON
Dispute REs,, Vol. 19, No. 1, 2003, p.
35.

Mediating Massacres: When
“Neutral, Low-Power” Models of
Mediation Cannot and Should Not
Work, by Melanie Greenberg,{® Sr.
JRNL. oN DispuTE RES,, Vol. 19, No. 1,
2003, p. 185.

Nonqualified Deferred Variable
Annuities: A Product in Search of a
Coherent Theory by Tommy F.
Thompson, NrRTH DakoTta L. Rev.
Vol. 79, No. 3, 2003, p. 439.

Our Courts, Ourselves: How the
Alternative Dispute Resolution
Movement Is Re-Shaping Our Legal
Systemby Deborah R. Henslergin
Sr. L. Rev., Vol. 108, No. 1, Summer
2003, p. 165.

Quarterly Survey of SEC
Rulemaking and Major Appellate De-
cisions by Brian M. McNamara and
Robert A. Barron, &uriTiEs ReG. L.
JrRNL., Vol. 32, No. 1, Spring 2004,
p.122.

Reflections of Pennsylvania’s
ADR Community: Paradise,

Pragmatism, and Progresby Grace

E. D’'Alo, Penn Sr. L. Rev., Vol. 108,
No. 1, Summer 2003, p. 309.

Sarbanes-Oxley Act of 2002, Con-
gress’ Response to Corporate Scan-
dals: Will the New Rules Guarantee
“Good” Governance and Avoid Fu-
ture Scandals’by Aulana Peters,dva
L. Rev., Vol. 28, No. 2, Winter 2004, p.
283.

Sarbanes-Oxley Powers
Weighted by 11 Circuit, by Jonathan
Ringel, Law.com (11/25/03)6eealso
Roberts v. DWRSLA 2004-07).

Self-Funding for the Securities and
Exchange Commissionby Joel
Seligman, Mva L. Rev., Vol. 28, No.
2, Winter 2004, p. 233.

The American Influence on
International Arbitration by Roger P.
Alford, OHio St. RNL. oN DisPUTERES,,
Vol. 19, No. 1, 2003, p. 69.

The Enforceability of Arbitration
Agreements That Foreclose Statutory
Awarded Remediesby Michele
Ruscio, TE JrNL. OF Law &
CommERcg, Vo. 22, Issue 2, Spring
2003, p. 125.

The Inherent Power of the Federal
Courts to Compel Participation in

Cases

Nonbinding Forms of Alternative Dis-
pute Resolutiorby Amy M. Pugh and
Richard A. Bales, DouesnEL. Rev.,
Vol. 42, No. 1, Fall 2003.

The “Less Than” Efficient Capital
Markets Hypothesis: Requiring More
Proof From Plaintiffs in Fraud-On-
Market Caseghy Paul A. Ferrillo, &
Joun's L. Rev.,Vol. 78, No. 1, Winter
2004,pr. 81

The Peace-Making Role of a
Mediator, by John D. Feerick, i@o Sr.

JRNL. oN DispuTE RES,, Vol. 19, No. 1,
2003, p. 229.

The Sarbanes-Oxley Act: Is the
Investing Public Really Any Better
Off?, by Emily Williams, New Mexico
L. Rev., Vol. 33, No. 3, Summer 2003,
p. 481.

The Sarbanes-Oxley Act of 2002:
A New Ballgame For Accountantsy
Stephen C. Gara and Craig J.
Langstraat, He Univ. oF MEMPHIS L.
Rev., Vol. 34, No. 1, Fall 2003, p. 73.

What Caused Enron? A Capsule
Social and Economic History of the
1990s by John C. Coffee, Jr. dBNELL
L. Rev., Vol. 89, No. 2, Jan. 2004, p.
269.

SUMMARY OF DECISIONS

(ed: The court decisions summarized
below are arranged by major subject
heading first and digested in a single
sentence. This enables readers to
quickly refer to the courts or topics that
are of key interest. The decisions are
then arranged in alphabetical order by
Plaintiff and summarized more fully.

The single summary sentences are re-

AGREEMENT TO ARBITRATE: A finding by a lower court of the non-existence of an agreement to arbitrate is binding

peated and bold-type headnotes are

added to facilitate quick scanning for
topics of interest or for sorting deci-
sions by major issues. Generally

weekly e-mail alert service ("Lit
Alert"). Where the synopsis has been
written by one of SLC's Contributing
Editors, the author’s first initial and

speaking, these case synopses werelast name appear at the end of the

prepared for SAC’s other newsletter
service, th&ecurities Litigation Com-
mentator/Alert (SLC)and have been
previously published in that organ's

summary. We thank the SLC Contrib-
uting Editors for their assistance in
creating these case summaries.)

on the appeals court. SLAUGHTER v. SWICEGOOD & RAYMOND JAMES & ASSOCS., INC(NC App.)

ARBITRATOR AUTHORITY, SCOPE OF: The policy of judicial noninterference with the arbitral process requires that
the courts accord wide discretion to arbitrators in procedural matt€ss EN RAUCH SECURITIES, INC. v. WEINRAUB

(NY App., 1Dept.)

cont'd on page 18
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ARBITRARY & CAPRICIOUS: Arbitration award was vacated as “arbitrary and capricious” because the arbitrators did
not show that they drew their decision from the evidel@RABHAM v. A.G. EDWARDS & SONS, INC. (S.D. MS)

AWARD CHALLENGE: Refusing to hear testimony on significant liability issues, such as the central suitability question,
can deprive a party of the fundamental fairness assurance implicit in every agreement to arbB@RDONARO v.

MERRILL LYNCH, PIERCE, FENNER & SMITH, INC. (OH App., 8Dist.)

AWARD CHALLENGE: A reviewing court may not overturn an arbitration award based on the arbitrator’s determination
of the relevancy or persuasiveness of the evidence submitted by the p@3#@SINER v. DONALDSON, LUFKIN &

JENRETTE SECURITIES CORPORATIONN.D. CA)

BANKRUPTCY ISSUES: Receiver of corporation used as part of Ponzi scheme lacks standing to sue third parties on behalf
of defrauded investors; victims have no claims against broker dealer for its banking activities, which simply create a debtor-
creditor relationship. FREEMAN v. DEAN WITTER REYNOLDS, INC. (FL App., 2DCA))

BREADTH OF AGREEMENT: Arbitration clause purporting to cover “all controversies” is limited by the authority of the
signatory and does not provide for arbitration of controversies beyond his actual or apparent autlisiyK OF NEW
YORK v. UBS WARBURG, LLC, IN RE (NY App. Div., 1Dept.)

BREADTH OF AGREEMENT: A party cannot be required to submit to arbitration any dispute which he has not agreed to
submit. COOTS v. WACHOVIA SECURITIES, INC. . MD)CALIFORNIA STANDARDS: California’s ethical
standards for arbitrators are preempted by federal law with respect to arbitrations before the NYSE and GIAER.v.
MORGAN STANLEY DW, INC. (CA App., 2Dist.)

CALIFORNIA STANDARDS: The California Standards cannot be applied to SRO arbitration, without conflict with the
federal regulatory scheme, and, thus, a waiver provision in the SRO rules cannot render arbitration agreements selecting the
SROs unenforceableWINBERG v. SALOMON SMITH BARNEY (CA App., 5Dist.)

COLLECTION ISSUES: Post-Award assistance in collecting an arbitration Award is not available among the provisional
remedies that New York law allows in aid of arbitratiocWOODLEY v. WARBURG DILLON READ, IN RE (NY Sup. Ct.,

NY Cty.)

CONSTITUTIONAL ISSUES: Although the Arbitrators clearly addressed Respondent’s conduct as outrageous, they failed,
in granting a punitive damages award of $25 million, to consider proportionality concSASVTELLE v. WADDELL &
REED, INC. (NY Sup. Ct., NY Cty.)

EVIDENTIARY STANDARDS: Courts may preliminarily enjoin out-of-state parties from using at SRO industry arbitrations
transcripts of taped conversations upon a proper showing of privacy objectigh@HELSEN v. GREENWICH PRIME

TRADING GROUP, LLC (S.D. CA)

FIDUCIARY STANDARDS: In the absence of a previous fiduciary relationship, no fiduciary obligation to explain an
arbitration agreement arises at the time of its executiR@DRIQUEZ v. MORGAN STANLEY DW, INC.(CAApp., 4Dist.)

FORUM COSTS: Arbitration provision in Form U-4 is procedurally unconscionable, but not substantively unconscionable
except for assessing forum fees to the employee; the fee part is seWid@KUR v. GREAT WESTERN FINANCIAL
SECURITIES CORP. (CA App., 2Dist.)

IRRATIONALITY: Holding a brokerage firm liable for improper actions by its broker, but absolving that broker of any
liability in the same Award, reflects irrationality in the Arbitrators’ decisibhORGAN STANLEY DW INC. v. AFRIDI (NY
Sup. Ct., NY Cty.)

JURISDICTION ISSUES: Broker-dealer cannot utilize the expanded jurisdictio82x of the 1934 Act to confer personal
jurisdiction and venue on federal court in action to dismiss investor’s arbitration alleging only state lawiclageiing away
case. WASHINGTON SQUARE SECURITIES, INC. v. WALDEN(D. MN)

cont'd on page 19
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MANIFEST DISREGARD: The doctrine of Manifest Disregard requires that the parties have been directed to violate the law.
AOT USA v. MERRILL LYNCH PROFESSIONAL CLEARING CORP(N. D. IL)

MANIFEST DISREGARD: An arbitration award shall be vacated where the arbitrators refused to heed a clearly defined legal
principle. STIFEL, NICOLAUS & CO., INC. v. MAY (W.D. KY)

PREJUDICE TO PARTY: Although three circuits have held that a failure to promptly appeal a denial of arbitration may,
by estoppel, foreclose the demanding party’s right to arbitration, this is not automatic and depends on a showing of prejudice
to the other side.COLON v. R.K. GRACE & COMPANY (1% Cir.)

SELLING AWAY: A former employer’s liability for a broker’s actions may be stemmed by termination, but only if the victim
is made aware of the terminatior-IRST MONTAUK SECURITIES CORP. v. AGARWAL(E.D. PA)

STATUTORY DEFINITION (“CUSTOMER”) The “activities” of an “associated person,” as that term is used in NASD
Rule 10301, is not necessarily limited to his conduct as an “associated pers8MITH v. BARTOLINI (N.D. IL)

WAIVER: The presence of an arbitration staff member in the Panel’s deliberation session must be objected to by counsel, if
a challenge based upon fraud, corruption or misbehavior is to be presexgdAS v. WEDBUSH MORGAN SECURITIES

(9" Cir.) cont'd on page 20
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Cases

AOT USAVv. Merrill Lynch Pro-
fessional Clearing Corp.,No. 03 C
1513 (N.D.lll., 1/28/04)Award Chal-
lenge * Confirmation of Award *
FAA (810) * Manifest Disregard. The
doctrine of Manifest Disregard requires
that the parties have been directed to
violate the law.

AOT seeks to set aside an arbitra-
tion Award (CBOE ID #01M001 (Chi-
cago, 1/29/03)), but does not allege the
statutory grounds under Section 10 of
the FAA. Instead, it asserts the theory
of “manifestdisregard.” AOT had com-
menced arbitration on allegations that
Merrill Lynch improperly executed
“buy-ins” in October 2000 of a posi-
tion in Terra Networks at a “commer-
cially unreasonable price.” According
to the Court, a finding of “manifest
disregard” requires that the parties be
directed to violate the law or that an
arbitration order “does not adhere to
the legal principles specified by con-
tract.” This is not the case at hand;

Form and Customer Agreement — so
UBS could update its records. He also
requested a Corporate Resolution and
Trading Authorization. The authority
of the AVP in the Options Department,
who signed the documents, was lim-
ited to duties within his particular divi-
sion or function, which did not include
program trading. The Court holds that
he lacked general authority to bind the
entire bank. Corporate agents can bind
their principal only by the acts and
contracts done within the scope of their
authority. Nor was there implied con-
sent, since no senior officer with actual
authority to bind the entire bank took
any action to subject the bank to arbi-
tration of every dispute that mightarise.
UBS did not present proof that it rea-
sonably believed that the AVP-Options
had implied or apparent authority to
bind the entire bank. The fact that the
arbitration clause contains broad “all
controversies” language does not alter
the fact that the bank did not agree to
arbitrate every action taken by any de-
partment of the bank with UBSS(

here, the Panel considered and rejected Anderson. The author of this summary

AOT’sassertions. Inaddition, the Court
point out that “AOT fails to plead an
explicit public policy that has been
violated.” (P. Hoblin: Again, a court

has agreed to review the doctrine of
Manifest Disregard and rejected its
application, leaving the deeper con-
sideration: does this doctrine legally

exist?)(SLC Ref. No. 2004-08-03)

Bank of New York v. UBS
Warburg, LLC, In Re, No. 2381N
(N.Y. App. Div., 1Dept., 2/3/04)Ar-
bitration Agreement * Enforceabil-
ity (Actual; Apparent) * Breadth of
Agreement. Arbitration clause pur-
porting to cover “all controversies” is
limited by the authority of the signa-
tory and does not provide for arbitra-
tion of controversies beyond his actual
or apparent authority.

Court reverses an order in UBS’
favor compelling arbitration of a dis-
pute with BONY, concerning execu-
tion of two program trades in the amount
of $46 million. The alleged arbitration
agreement is contained in forms that
UBS'’s creditmanager requested BONY
to sign — a General Option Approval

20

is aformer member of the PaineWebber
Legal Department, which is now a part
of UBS.) (SLC Ref. No. 2004-07-03)

Bordonaro v. Merrill Lynch,
Pierce, Fenner & Smith, Inc.,2004
WL 308099 (Ohio App., 8Dist., 2/19/
04). Award Challenge * Expert
Testimony/Opinions * Vacatur of
Award * Arbitrator Misconduct
(Pertinent & Material Evidence) *
Fundamental Fairness * Arbitrator
Remand. Refusing to hear testimony
on significant liability issues, such as
the central suitability question, can
deprive a party of the fundamental
fairness assurance implicit in every
agreement to arbitrate.

The NASD Award in this matter
(NASD ID #01-02610 (Cleveland, 10/
4/02)) reflects expeditious handling by
an experienced Panel of two lawyers
and a broker who collectively had some
25-30 Arbitration Awards to their
credit. Yet, arbitral rulings regarding
the shape and course of the hearing
were interpreted by this Court as strik-
ing at the essential fairness of the pro-
cess. In particular, the Court refers to

Vol. 2004 No. 3

Plaintiff-investor Bordonaro’s plan to
submit experttestimony concerning the
suitability of the investments in dis-
pute. The testimony had been prof-
fered by Claimant as to damages and
the Panel had acceded to that request
over objections from Respondent.
However, the Panel also rejected ex-
pert testimony “on industry customs
and practices and the applicable stan-
dard of care in this case.” The trial
court confirmed the Award, but, on
appeal, this Court deems the exclusion
of testimony by the expert as a “gross
procedural impropriety.” The Court’s
analysis begins with the observation
that opinion testimony on ultimate fac-
tual issues is now expressly allowed in
federal court and that custom and us-
age testimony is commonly permitted
in securities arbitrations and in court.
Under Ohio law, expert testimony in
medical malpractice suits is not only
permitted, but required. The Court
stops short of requiring expert testi-
mony in suitability cases, but adds (cit-
ing a federal district court decision and
two arbitration Awards(!)) that “there
is authority supporting expert testimony
as a requirement.” In this case, the
Appellate Panel pinpoints suitability
and the appropriate standard of care to
be exercised by a stockbroker as the
essential issues in the arbitration, yet,
with the exclusion of the expert, “plain-
tiff could not and did not present any
evidence about such matters.” While
Merrill Lynch was not permitted to
offer expert testimony on the liability
issue either, it did present fact testi-
mony, the Court observes, by “experi-
enced securities professionals with
more than 80 years experience between
them in the industry. The hearing tran-
script shows that each of the witnesses’
testimony touched on practices at
Merrill Lynch and within the securities
industry, generally.” The exclusion of
the expert testimony “eviscerated
plaintiff's case and thus amounts to a
gross proceduralimpropriety” that chal-
lenged the fundamental fairness of the
proceeding. (ed: Regardless of the
merits of the ruling in this particular
case, the proposition is troubling that
arbitrators must accept expert testi-
mony that they may deem unnecessary
cont'd on page 21
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or superfluous. Our concern is with the
impact of a decision like this on the
arbitrators’ ability to control the pro-

cess.
collective experience and knowledge
than the proffered experts — must they

period in the stock market. Claimant’s
expertwitness testified that Brabham’s
damages ranged from $529,711 to

Oftentimes, Panels have more $867,009. The Defendants’ expert tes-

tified that Defendants did nothing
wrong and that Brabham suffered no

1002_award.asp); Seth E. Lipnkteas
Whose Time Has Come: The Single
Arbitrator And Reasoned Awards-S
CURITIES ARBITRATION 2000 659 (1196
PLI/Corp 659); Brooke A. Masters,
Investors v. Brokers: Meting Out Quick

accept expert assistance anyway? The damages. The panel awarded damagesJustice in Murky World of Arbitration,
issue here was not the competence of in the amount of $124,809.64. On

the experts in this matter or the reli-
ability of their testimony; rather, that
the Arbitrators opted to judge for them-
selves. “We are of a like mind as a
panel,” the Chair stated at hearing,
“and the liability aspect of this matter
really rests with the panel. We are the
experts. We are going to decide what's
going to be the appropriate standard to
apply and whether the standard has
been metin this case... We're going to
decide the issue of liability based on
the facts of those who are preeminently
presentand are involved in these trans-
actions.” Hey, not anymorel{SLC
Ref. No. 2004-08-06)

Brabham v. A.G. Edwards &
Sons, Inc.No. 2:987-CV-280PG, 265
F.Supp.2d 720 (S.D. Miss., 5/30/03).
Award Challenge * Vacatur of
Award * Rationale of Award * Arbi-
trary & Capricious * Irrationality/
Rational Basis * Manifest Disregard
of Law. Arbitration award was va-
cated as “arbitrary and capricious”
because the arbitrators did not show
that they drew their decision from the
evidence.

Court decisions vacating an arbi-
tration award on non-statutory grounds

Claimant’s motion to vacate, the Court
findsitis unable to reconcile the amount
of damages awarded with the evidence
at the hearing. It rejects claimant’s
argument that the arbitrators’ failure to
apply market index benchmarks was
manifest disregard of the lawliley v.
Oppenheimer & Co637 F.2d 318 (5
Cir. 1981), is controlling authority in
the 3" Circuit, but “[t]here is no indica-
tion that the calculation method usedin
Miley and urged by Brabham is by any
means required as a matter of law.”
Claimant’s contention that the award
resulted from arbitrary and capricious
conduct was, however, successful.
According to the Courtthe Fifth Cir-
cuit has recognized ‘manifest disre-
gard’ and ‘arbitrary and capricious’
standards of review for review of any
and all arbitration awards, not just statu-
tory claims.” The arbitrary and capri-

WasH PosT, July 15, 2003, at EObttp:/
www.washingtonpost.com/wp-dyn/ar-
ticles/A56096-2003Jull4.html); Calvin
W. Sharpelntegrity Review Of Statu-
tory Arbitration Awards, 54 KsTiNGS
L.J. 311 (2003); Josef Rohlikrbitra-
tors Should Write Opinions For Par-
ties And For Courts, 441SLouis U.
L.J. 933 (2000); Christopher B.
KaczmarekRublic Law Deserves Pub-
lic Justice: Why Public Law Arbitra-
tors Should Be Required To Issue Writ-
ten, Publishable Opinions, 4eLoYEE
Rrs. & Ewmp. Pol'y J. 285 (2000);
Stephen L. HayfordA New Paradigm
For Commercial Arbitration: Rethink-
ing The Relationship Between Rea-
soned Awards And The Judicial Stan-
dards For Vacatur, 66 €. WasH L.
Rev. 443 (1998)Alan Scott Raunteg-
rity in Private Judging, 38 S.Ex. L.
Rev. 485 (1997)C. Thomas Mason I,
Irreducible Disagreements: The Six-

cious standard applies here because “aYear Rule Revisited, E&RITIESARB-

ground for the arbitrator’s decision
cannot be inferred from the facts of the
case.” (Quotingiinsworth v. Skurnick,
960 F.2d 939 (1.Cir. 1992).) The
Court reasons thusly:The arbitrators
did not explain the basis for their award.
The Defendants have offered no expla-
nation for how the award was calcu-

TRATION1997 557 (998 PLI/Corp 557);
Lynn Katzler Should Mandatory Writ-
ten Opinions Be Required In All Secu-
rities Arbitrations?: The Practical And
Legal Implications To The Securities
Industry 45 Av. U. L. Rev. 151 (1995).
(EIC: This case is currently on appeal
to the Fifth Circuit. Dkt. No. 03-60679)

are as scarce as hens’ teeth. This casdated. This Court has found none. (SLC Ref. No. 2004-04-02)

is particularly extraordinary because
the claimant was awarded some 15-
24% of his claimed damages but con-
vinced this Court to vacate because the
arbitrators failed to explain why they
did not award more. Federal courts
have created judicial grounds for vaca-
tur to supplement the criteriain 9 U.S.C.
810: (1) manifestdisregard for the law;
(2) arbitrary and capricious award; (3)
failure to draw its essence from the
underlying contract; and (&ontrary

to public policy. In this case, aninves-
tor brought a claim against his former
brokerage firm for having caused his
investments to severely underperform
market benchmarks during a favorable

...[T]here are no facts in the record as
to which one can draw a reasonable

Chen v. Morgan Stanley DW,

inference as to how the panel reached Inc., No. B167545, (Cal.App., 2Dist.,

its conclusion as to a specific damage

1/7/04).Arbitration Agreement (Mo-

award. Hence there is no reasonable tion to Compel) * Preemption, Fed-

factual basis in the record to support
the award of the arbitrators and the
award must be vacatedC. T. Mason.
This vacatur decision shows once again
that when arbitrators cloak their rea-
soning in silence, they hurt the parties
and the ADR process that they are
supposed to serve. See Richard P.
Ryder, Making A Better Award—An
Essential Arbitrator Function, The
Neutral Corner, Oct. 2002hftp://
www.nasdadr.com/neutral_corner/

eral * 1934 Act * State Statutes In-
terpreted (California Standards).
California’s ethical standards for ar-
bitrators are preempted by federal law
with respect to arbitrations before the
NYSE and NASD.

The issue before the Court is
whether an arbitration provision in a
customer agreement is unenforceable
because the NYSE and NASD have
refused to appoint arbitrators absent a

cont'd on page 22
21
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waiver of California’s ethical standards
for arbitrators. Citinglevne v. Supe-
rior Court (SLA 2003-46) ansllayo v.
Dean Witter Reynolds, Inc. (SLA 2003-
17), the Court finds that there is an
irreconcilable conflictin the procedures
for the disqualification of arbitrators
under the California ethics standards
and the rules of the NASD and NYSE
and concludes that the California eth-

ics standards are preempted under theowned 50% of the shares.

Securities Exchange Act. The Court
declines to followAlan v. Superior
Court (SLA 2003-32), noting that the
Alan court expressly declined to re-
solve the preemption issu@V. Nelson)
(SLC Ref. No. 2004-03-02)

Colon v. R.K. Grace & Com-
pany,No. 03-1206 (2Cir., 12/22/03).
Appealability * Arbitration Agree-
ment * Form U-4 * Arbitrability *
FAA (88 4, 16) * Equitable Defenses
(Estoppel; Waiver) * Prejudice to
Party * Breadth of Agreement. Al-
though three circuits have held that a
failure to promptly appeal a denial of
arbitration may, by estoppel, foreclose
the demanding party’s right to arbitra-
tion, this is not automatic and depends
on a showing of prejudice to the other
side.

This appeal arises out of a com-
plex commercial dispute resulting in a
jury verdict for Plaintiffs, Thomas E.
Colon (“Colon”) and R.K. Grace &
Company of Puerto Rico (“Grace
Puerto Rico”) (collectively referred to
as “Plaintiffs”) against Defendants R.K.
Grace & Company U.S.A., a Florida
company operating as an investment
advisor and broker-dealer in securities
(“Grace U.S.A.") and John Kaweske,

U.S.A. ("Kaweske") (collectively re-

dispute between them under the agree-

ment. In June 1995, Colon also signed
a U-4 form, agreeing to arbitrate any
dispute between him and his firm (Grace
U.S.A)), a customer, or any other per-
son for which arbitration is required
under the rules of the National Asso-
ciation of Securities Dealers (“NASD”).
In January 1997, Kaweske and Colon
formed Grace Puerto Rico and each
Colon
claimed that there was an oral under-
standing between Kaweske and him
that this new company would provide
administrative services for Colon and a
number of new Grace U.S.A. represen-
tatives in Puerto Rico, that 100% of the
commissions would be returned by
Grace U.S.A.; and that a small portion
of the commissions would be divided
between Colon and Kaweske (the “1997
Agreement”). According to Colon, by
1998, Grace U.S.A.wasinarrearsinits
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arbitration may, by estoppel, foreclose
the demanding party’s right to arbitra-
tion, this is not automatic and depends
on a showing of prejudice to the other
side. The Court also explains that the
district judge did not definitively deny
the arbitration request until well after
trial began—indeed, until all the evi-
dence was taken, and that any holding
that Defendants had to appeal the de-
nial immediately so as to avoid unnec-
essary trial would be ridiculous(P.
Michaels) (EIC: The Court acknowl-
edges that the Form U-4 “was surely a
possible basis for arbitration..., [but]
[n]othing in the defendants’ brief dis-
cusses or cites to the internal NASD
rules, court precedents or any other
materials that would illuminate the is-
sue of just how far the clause ex-
tends....")(SLC Ref. No. 2004-01-01)

Coots v. Wachovia Securities,

promised payments because Kaweske Inc., No. PIJM 03-705 (D. Md., 12/15/

was withholding amounts due to cover
imprudent investments he had made.
Colon also alleged that Grace Puerto
Rico was being harmed by this reten-
tion because it could not pay its own
bills. In February 2001 Colon and
Grace Puerto Rico brought suit against
Kaweske and Grace U.S.A. in federal
district court in Puerto Rico alleging,
inter alia, a breach of contract and
breach of fiduciary duty. The Defen-

dants alleged the claims were covered

by the arbitration agreements in the
1995 Agreement and the U-4. The
district court rejected this argument,
ruling that the claims did not involve

the 1995 Agreement and that Defen-
dants never sought to offer a signed

1997 Agreement as an authenticated
Presidentand Chief Executive of Grace contract. The Defendants appeal post-

verdict, arguing primarily that arbitra-

03). Arbitration Agreement * Equi-
table Defenses (Estoppel) * Contrac-
tual Issues (Non-Signatories) *
Breadth of Agreement. A party can-
not be required to submit to arbitration
any dispute which he has not agreed to
submit.

Jacquelyn A. Coots (“Coots”), as
guardian of the property of four minor
children (individually and collectively,
the “Children”), brought suit against
Wachovia Securities, Inc. and
Wachovia Bank, N.A. (collectively,
“Wachovia”), alleging that they con-
verted life insurance proceeds disbursed
to the Children upon the death of their
father. Wachovia seeks to compel ar-
bitration of the dispute pursuant to a
Customer Agreement that the
Children's mother, Cassandra Wallace
(“Wallace”), signed (the “Agreement”),

ferred to as “Defendants”). In January tion of the dispute was required. Plain- and the Court denies Wachovia’s mo-
1995, Grace U.S.A. entered into awrit- tiffs argue that this claim was waived tion. In June 2000 (after the death of

ten agreement with Colon which pro-

because Defendants failed to take an their father), Wallace took four equal

vided that Colon, acting as an indepen- interlocutory appeal. In affirming the
dent contractor, would handle securi- district court ruling, the Court reiter-

checks (totaling in excess of $300,000)
each payable to “Cassandra Wallace,

ties purchases and sales for his custom- ates that the 1995 Agreement does not as Trustee FBO [each named child], a
ers through Grace U.S.A. and receive a apply to the present claims and that the minor” to First Union National Bank

portion of the commissions on such 1997 Agreement was never authenti-
transactions (the “1995 Agreement”). cated. However, in response to Plain-
The 1995 Agreement contained an ar- tiffs’ argument, the Court explains that,
bitration clause in which Colon and although three circuits have held that a
Grace U.S.A. agreed to arbitrate any failure to promptly appeal a denial of

22

and First Union Brokerage Services,
Inc., Wachovia’'s predecessor in inter-
est, where, instead of opening custo-
dial accounts as trustee for the benefit

cont'd on page 23
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of each child, she opened two accounts Challenge *

in her own name. By August 2001, the
insurance proceeds were entirely dissi-
pated without benefit to the Children,
and Coots alleges that Wachovia con-
verted the Children’s funds when it
took from Wallace the checks naming
them as beneficiaries and permitted
Wallace to open and use the funds in
her personal accounts. Wachovia, how-
ever, seeks to bind the Children to the
Agreement (containing an arbitration
provision) despite their non-signatory
status, contending that (1) the Children
have directly benefited from the Agree-
ment, and (2) their claim is “inextrica-
bly intertwined” or “inherently insepa-
rable” from the Agreement. As such,
Wachovia contends the Children are
equitably estopped from challenging
the Agreement, including its terms re-
quiring arbitration. Although conced-
ing that a non-signatory may some-
times be bound by an arbitration provi-

Liability Issues
(Respondeat Superior) *
Confirmation of Award * Manifest
Disregard of Law. A former
employer’s liability for a broker’s
actions may be stemmed by
termination, but only if the victim is
made aware of the termination.

The underlying Award in this case
grants both compensatory damages
and punitive damages, totaling
approximately $1.3 million, to a group
of about seven investors who were
former clients of a First Montauk
broker (NASD ID #01-04742,
Philadelphia, 8/22/03). In this action,
First Montauk, separate and apart from
the broker, challenges the award
againstit of $616,236 in compensatory
damages. It argues that the “Tech-
Vest” investments that led to the
clients’ losses were sold away from the
firm by the broker and that the broker
had resigned and was not even working

sion executed by other parties pursuant for First Montauk during much of the

to, among other theories, an equitable

relevant period. First Montauk claims

estoppel theory, the Court rejects each that a stipulation of counsel establishes

of Wachovia's equitable estoppel ar-
guments in turn noting, at the crux, that
while federal policy favors arbitration,
“a party cannot be required to submitto
arbitration any dispute upon which he
has not agreed to so submit.” As for
the direct benefit theory, the Court holds
that the Children, at most, indirectly
benefited from Wallace’s accounts and
that the Children did not receive ben-
efits flowing directly from the Agree-
ment. Inrespect of Wachovia’'s second
theory, the Court explains that, outside
of a corporate parent-subsidiary rela-
tionship, “the Fourth Circuit has ex-
pressly declined to rule upon whether a
non-signatory may be bound to arbi-
trate when claims are ‘inherently in-
separable’ from the remainder of a con-
tract.” The Court, therefore, refuses to
extend the “inextricably intertwined”
or “inherently inseparable” non-signa-
tory exceptions beyond the parent-sub-
sidiary setting(Securities Attorney and
Editor-At-Large Steven P. Krasner).
(SLC Ref. No. 2004-07-01)

First Montauk Securities Corp.
v. Agarwal, No. 03-186 (E.D. Pa., 12/
16/03). Selling Away * Award

that the clients received actual notice
of the broker's termination and, yet,
that stipulation was ignored by the
Arbitrators. The Court stresses its
narrow review function, stating that
“an arbitration award which has some
support in the record cannot be
vacated.” Here, the Court finds
evidentiary support “for the
proposition that none of the claimants
acted unreasonably in assuming that
D’Alfonso was authorized by
Montauk to sell the Tech-Vest
investments.” The stipulation between
counsel merely addresses First
Montauk’s usual practice of contacting
clients upon a broker’s departure, but it
is “a far cry from a stipulation that any
of the claimants actually received
notice of D'Alfonso’s termination.”
On these facts, the Court cannot find
that the Panel disregarded the law in
imposing liability upon First Montauk.
(ed: “Selling away” liability can be
significant and may even spell
financial disaster for an independent
brokerage firm. Even if the firm
intends doing no further business with
the clients, notice should still be given
to each customer serviced by a broker.

Vol. 2004, No. 3

Here, the Court suggests that First
Montauk should have kept company
records reflecting the names and
addresses of clients to whom the
notification letters were sent and the
date upon which each letter was sent.)
(SLC Ref. No. 2004-02-01)

Freeman v. Dean Witter
Reynolds, Inc., No. 2D01-4195,
consol. 2D01-4202 (Fla. App., 2DCA,
12/19/03). Bankruptcy/Insolvency
Issues (Receiver’s Standing) * Fidu-
ciary Standards (Duty to Third Par-
ties) * Standing Issues * Representa-
tion Issues * Disclosure IssuesRe-
ceiver of corporation used as part of
Ponzi scheme lacks standing to sue
third parties on behalf of defrauded
investors; victims have no claims
against broker-dealer for its banking
activities, which simply create a debtor-
creditor relationship.

Receiver for NorthAmerican Fi-
nancial Services, Inc. brings action on
behalf of company and individual cus-
tomers of the company, who were vic-
tims of a Ponzi scheme by Peter
Graziano and his wife. NorthAmerican
supposedly held funds from investors
in mortgage finance operations, but,
instead, the funds were deposited in a
DWR money market account, which
the Grazianos used for their own pur-
poses, netting over $2 million from 50
customers. Defendants, who are al-
leged to be liable for providing legal or
financial advice where they should have
known of the Ponzi scheme, include
DWR, its registered representative and
the Grazianos’ law firm, all alleged to
have aided and abetted the fraud by
failing to take stepsto preventthe losses.
The eight causes of action include: (1)
aiding and abetting fraud; (2) aiding
and abetting breach of fiduciary duty;
(3) aiding and abetting tortious inter-
ference with NorthAmerican’s busi-
ness relationships with its customers;
(4) breach of fiduciary duty by DWR,;
(5) civil conspiracy to commit fraudu-
lent transfers and aiding and abetting
fraudulent transfers; (6) civil con-
spiracy; (7) negligent hiring and train-
ing of its registered representative by
DWR; and, (8) legal malpractice against

cont'd on page 24
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the law firm. Plaintiffs concede that

hearing, the Panel ordered the

counts 3 and 6 do not state a cause of exclusion of evidence that Mr.

action. The Court refuses to imply a
duty on the part of DWR to make
certain that funds deposited in a money
market account were properly used,
distinguishing DWR'’s banking activi-
ties, which create a debtor-creditor re-
lationship, from its brokerage activi-
ties, which would create a fiduciary
relationship. The Receiver lacks stand-
ing to sue on behalf of corporate credi-
tors although he may sue the recipients
of fraudulent transfers of corporate
funds. The Receiver is barred from
recovering damages from third parties
for fraud perpetrated by corporate in-
siders where the corporation lacks even
one honest board member or innocent
shareholder in that the Receiver cannot
establish that the corporation is sepa-
rate and distinct from the Grazianos.
As to defendants other than DWR,
Plaintiff failed to establish that they
had a duty to disclose misconduct of
the Grazianos to NorthAmerican as a
separate corporate entity and not just a
“robot or zombie of the Grazianos.”
As pled, the Receiver’s claims would
require a report by defendants to the
individual customers as third parties
and these claims could not have been
assigned to the Receiver by
NorthAmericaninits receivership. Nor
is any basis alleged to conclude that the
law firm had a legal obligation to notify
any regulatory or law enforcement
agency.(S. Anderson)SLC Ref. No.
2004-01-03)

Glen Rauch Securities, Inc. v.
Weinraub, No. 2553 (N.Y. App. Div.,
1Dept., 12/23/03)Award Challenge
* Discovery Issues * Confirmation of
Award * Sanctions (Arbitral) *
Arbitrator Authority, Scope of *
Arbitrator Misconduct (Material &
Pertinent Evidence). The policy of
judicial noninterference with the
arbitral process requires that the
courts accord wide discretion to
arbitrators in procedural matters.

The underlying Award, NASD ID
#00-02468 (New York, 4/9/02), does
not mention the sanction that
Appellant Mark Weinraub challenges,
but, evidently, during the arbitration

24

Weinraub offered. The Court finds
that the Arbitrators “properly
sanctioned [Weinraub] for his failure
to comply with their order directing the
production of documents by
precluding the testimony of a witness
and the introduction of evidence to
which the undisclosed documents
related.” Arbitrators must have the
latitude to exercise control and “not be
restricted without a compelling
reason.... Respondent has not shown
that relevant public policy
considerations bar imposition of the
sanction of preclusion, or that the
award is facially unenforceable(&d:
Although Mr. Weinraub initiated the
arbitration against GRS, he ended up
on the wrong side of a $100,000+
counterclaim award for an account
deficit, plus expungement was ordered
for the named broker when Claimant’s
claims were denied.YSLC Ref. No.
2004-03-03)

Michelsen v. Greenwich Prime
Trading Group, LLC, No.03CV2414
J(LSP)(S.D. Cal., 1/21/04, 1/27/04, 2/
4/04). State Statutes Interpreted
(Cal. Penal Code 88 631, 632, 637.2)
* Evidentiary Standards (Tape Re-
cordings; Industry Practice) * Si-
multaneous Proceedings * Jurisdic-
tion Issues (Cal. Civ. Proc. § 410.10)
* Stay of Litigation * SRO Rules
(NASD Rules 10101, 10201, 10335) *
Arbitrability * Injunctive Relief *
FRCP (Rule 65) * Statutory Defini-
tions (“Confidential Communica-
tions”). Courts may preliminarily en-
join out-of-state parties from using at
SRO industry arbitrations transcripts
of taped conversations upon a proper
showing of privacy objections.

Defendants, a group of Connecti-
cut-based registered representatives
(and their company, Greenwich Prime
Trading), brought an NASD arbitra-
tion to recover $800,000 in trading
losses from a California-based broker-
dealer (Embarcadero Securities). De-
fendants had entered into an affiliation
and understanding with Embarcadero
pursuant to which defendants con-
ducted a trading execution business as
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Embarcadero’s registered representa-
tives. Plaintiffs (all former principals
of Embarcadero) commenced this ac-
tion for violation of the California In-
vasion of Privacy Act, Cal. Penal Code
()631,etseq., which prohibits a party to
a “confidential communication” from
recording the communication without
the consent of the other party. Plain-
tiffs moved for a preliminary injunc-
tion to prevent defendants from using
atthe arbitration tapes and other records
of certain telephone calls between the
parties and to require that these docu-
ments be turned over to plaintiffs.
Defendants moved to dismiss the ac-
tion for lack of personal jurisdiction or,
in the alternative, to stay the action in
favor of the arbitration. The Court
denies the motion to dismiss, finding
that (i) defendants had “purposefully
availed” themselves of the privilege of
conducting activities in California,; (ii)
their claim arose out of or resulted from
defendants’ forum-related activities;
and (iii) the Court’'s exercise of per-
sonal jurisdiction is reasonable. Re-
garding defendants’ stay motion, the
Court determines that plaintiffs’ claim
should be brought before the arbitra-
tion panel because it “arises out” of the
parties’ business relationship and thus
is subject to arbitration under Rule
10101, and plaintiffs had each signed a
submission agreement with NASD.
The Court thus stays the action to the
extent that plaintiffs sought monetary
damages. But, because Rule
10335(a)(1) allows a party in industry
disputes to seek a preliminary injunc-
tion, coupled with the district court’s
power to issue a preliminary injunction
to preserve the status quo in these cir-
cumstances, the Court refuses to stay
the request for injunctive relief. In
subsequent orders, the Court grants
plaintiff's motion enjoining defendants
from using the “tapes, transcripts and/
or other records or information ob-
tained from the recording..., as evi-
dence or part of their allegations” in the
arbitration. Finding no need therefor,
the Court refuses plaintiffs’ request
that the tapes be turned over to them.
The preliminary injunction is condi-
tioned on plaintiffs’ compliance with
cont'd on page 25
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Rule 10335’s requirement that they
file a statement of claim with NASD
for permanent injunctive relief involv-
ing violations of the same invasion of
privacy statute. In the Court’'s view,
plaintiffs’ declarations regarding in-
dustry practice and their specific de-
nial of knowledge of any recording
demonstrates that they have “a fair
chance of success on the meri(€:
Asher: *Both California and Con-
necticut are among a significant mi-
nority of States that have enacted “all
party” statutes that prohibit the taping
or recording of telephone calls without
the consent of all parties to the conver-
sation. Market participants who con-
sider recording telephone conversa-
tions must take into account the laws of
the individual States in which their
customers or broker-dealers are lo-
cated and whether the circumstances
or protocol of the recordingg(g., beep

actions by its broker, but absolving
that broker of any liability in the same
Award, reflects irrationality in the
Arbitrators’ decision.

Tagged with sole liability for a
damage award that totaled $220,000,
MSDW moved to vacate, arguing irra-
tionality in the Arbitration Panel's de-
cision (NASD ID #01-03013 (NY, 3/
24/03)). The arbitration claims were
lodged against three Respondents:
MSDW, the branch manager, and the
broker, who also happened to be the
son of the Claimant. Nevertheless, the
Arbitration Panel found only MSDW
liable, even though “[tlhe essential
claims made by [Mr. Afridi] related to
alleged improper handling of his ac-
count by his son. [Claimant] claimed

may not be binding on a state court, the
existence of the precedent belies a find-
ing of irrationality against arbitrators
who adhere to it. Query, when does an
error of law graduate to an irrational
action, justifying vacatur? Irrational-
ity appears to be an easier vacatur
ground to establish than “manifest dis-
regard.” Irrationality presumes knowl-
edge by the Arbitrators of the correct
law, while “manifest disregard” re-
quires that they be instructed on the
law andignoreit.JSLC Ref. No. 2004-
05-02)

Nahas v. Wedbush Morgan Se-
curities, No. 02-17537 (9 Cir., 8/18/
03). Award Challenge * Confirma-
tion of Award * Evident Partiality *

that he was unaware of how his account Manifest Disregard of Law * Arbi-

was being handled, contending that his
son, who resided with him, intercepted
all confirmation notices and periodic

tones; recorded message) constitutes a brokerage statements sent to him by

sufficient predicate to establish express
or implied consent by the other parties
to the call. These concerns are rein-
forced by thMichelsen Court’s obser-
vation that long-arm jurisdiction ex-
ists under Constitutional due process
principles even if the defendants had
never been physically present in the
state. *The practice of using prelimi-
nary injunction motions to preclude
use in arbitration of evidence illegally
obtained or subject to legal privilege
may be essential given the parties’ pen-
chant to insert the “evidence” in the
initial pleadings, thus tending to defeat
the desired effect of a later motian
limine. The dilemma for the California
respondents iMichelsen concerns how
they will be able, if required, to pros-
ecute their monetary and injunctive
claims for invasion of privacy before
the same panel from which they seek to
exclude evidence of the recorded calls.
Watch out what you ask fo(§LC Ref.
No. 2004-08-02)

Morgan Stanley DW Inc. v.
Afridi, N.Y.L.Jnl. (N.Y. Sup. Ct., NY
Cty., 10/30/03).Award Challenge *
Vacatur of Award * Irrationality *
Manifest Disregard of Law *
Remand to Arbitrators. Holding a
brokerage firm liable for improper

[MSDW].” That the claims of wrong-
ful conduct by MSDW are predicated
upon the actions of its broker means
that, for MSDW to be liable, broker
Afridi must also be liable. Regarding a
claimfor supervisory liability, the Court
rules, “[tlhe claim of improper super-
vision ... is not an independent ground
on which to sustain the Award” and
cannot support the finding of liability
on the part of the employer only. The
Second Circuit upheld an Award in
Perpetual Secs. v. Tan&LA 2002-
20) in similar circumstances and opined
that the finding of sole liability against
an employer may have been justified,
because “there was negligent supervi-
sion of the employee...,” but the Court
rejects this precedent. “[T]he court did
not state what independent basis would
support such a conclusion, and if it
meant that the claim of improper su-
pervision was such independent basis,
such conclusion would be contrary to
... New York law.” Given the finding
of irrationality, the Award must be
vacated. A new arbitration must be
convened “before a different panel.”
(ed: We can accept the Court’s read-
ing of the law without agreeing with its
vacaturruling. The decision overlooks
the point that, while the Second
Circuit's interpretation in Perpetual

trator Misconduct * Arbitrator Bias
*Waiver. The presence of an arbitra-
tion staff member in the Panel’s delib-
eration session must be objected to by
counsel, if a challenge based upon
fraud, corruption or misbehavior is to
be preserved.

In a short Opinion made without
oral argument, this Ninth Circuit Panel
easily affirms dismissal of an investor’s
Award challenge. Appellant had en-
tered NYSE Arbitration with claims,
among other things, of breach of fidu-
ciary duty, unsuitability and misrepre-
sentations. He argues to the Court that
the governing law of fiduciary duty
was disregarded by the Arbitrators, but
the Court sees no “persuasive evidence”
of this. Mr. Nahas also alleges evident
partiality, in part, based upon an evi-
dentiary ruling regarding the accep-
tance into evidence of medical records.
Evidentiary rulings are not a likely
source to justify vacatur and claiming
partiality, as well as misconduct, re-
garding the admissibility of evidence,
does not bootstrap a potential eviden-
tiary error into a cause for vacatur.
Finally, Claimant-Appellantargues that
the presence of a NYSE representative
during the Panel’s deliberation demon-
strated “fraud, corruption and misbe-
havior,” but that argument is waived,
“because Nahas did not object during
the arbitration.” (ed: Mr. Nahas was
represented in the arbitration below,

cont'd on page 26
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NYSE ID#£001-009304, (Honolulu, 5/
21/02) but appears to have gone the
post-Award route on his own(pLC
Ref. No. 2003-50-01)

Rodriquez v. Morgan Stanley
DW, Inc., No. D040868 (Cal. App.,
4Dist., 9/10/03).Arbitration Agree-
ment * Enforceability (Fraud in the
Execution; Impermissible Waiver) *
California Standards * Arbitrator
Disclosures * Preemption, Federal *
Fiduciary Standards. In the absence
of a previous fiduciary relationship, no
fiduciary obligation to explain an arbi-
tration agreement arises at the time of
its execution.

After seeing their account drop in
value between June 2000 and May 2002
from a starting value of $800,000 to a
low of $12,000, Plaintiff alleged mis-

management by Defendants and sought addressed Respondent’s conduct as

a declaration of invalidity regarding
the arbitration agreement they signed.
The trial court granted the application,
but is reversed on appeal. Plaintiffs
claim fraud in the execution of the
arbitration agreement, which requires
active concealment or an affirmative
misrepresentation under California law
and reasonable reliance, given the op-
portunities for learning the truth prior
to execution. A failure to explain the
agreement and its significance is not
sufficient as a matter of law, even where
some language impairment is appar-
ent, without an affirmative misrepre-
sentation or concealment. That show-
ing is absent here; further, the clients
had the opportunity to take the agree-
ment home before they signed it, so
fraud or coercion are not evident. Plain-
tiffs cite the California Standards, which
they might be denied, if compelled to
arbitrate before the NYSE or NASD, as
the agreement provides. Inclusion of a
waiver of statutory protections does
not necessarily render a contract ille-
gal, the Court responds. “Because Cli-
ents agreed to arbitrate only before the
NYSE or NASD, and those organiza-
tions have adopted rules (which may
not be challenged here, see 15 U.S.C.
§78y) for arbitration conducted before
them that permit appointment of an
arbitration panel to obviate conflicts
with California’s standards, we decline

26

to relieve Clients of their contractual
obligation to arbitrate their dispute with
Brokers.” (ed: The Court indicates in
a footnote that it does not reach the
preemption issue because to do so
“would effectively adjudicate the obli-
gations of parties not before the court....
[1t is inappropriate to adjudicate the
federal preemption issue in a case in
which neither NASD or NYSE are par-
ties.” (SLC Ref. No. 2004-01-02)

Sawtelle v. Waddell & Reed,
Inc., Index No. 115056/01 (N.Y. Sup.
Ct., NY Cty., 1/22/04). Award
Challenge * Vacatur of Award *
Remand to Arbitrators * Punitive
Damages * Constitutional Issues
(Due Process — Proportionality) *
Rationale of Award * FAA (§10).
Although the Arbitrators clearly

outrageous, they failed, in granting a
punitive damages award of $25
million, to consider proportionality
concerns.

In an employment dispute, which
was first decided in August 2001, Mr.
Sawtelle won punitive damages of $25
million (NASD ID #97-03642, NY).
The trial court modified the compensa-
tory award a bit, but upheld the rest of
the Award (SLA 2002-24). On appeal,
though, the Appellate Division
(NYAD) analyzed the $25 million
award in great detail, using as a model
the “due process” tests applied by the
U.S. Supreme Court iBMW v. Gore.
Constitutional parameters did not
strictly apply, the NYAD conceded,
because no “state action” is at work in
arbitration proceedings. Still, what
better guidelines could be utilized than
those outlined by th&ore Court for
testing if an Arbitration Panel violated
irrationality limitations in rendering a
punitive damages award? “A grossly
excessive award that is arbitrary and
irrational undeGoreshould be equally
arbitrary andirrational under the FAA,”
the NYAD reasonedOffering consid-
erable instruction on its comparison of
the instant award to the “proportional-
ity” criteria in Gore,the NYAD con-
cluded that the $25 million assessment
was “grossly excessive.” However,
the Award did not appear to have been

born of bias, so the matter was re-
manded to the same Arbitration Panel
for reconsideration (SLA 2003-07).
Incredibly, the Panel stuck with its
original decision, re-issuing the Award
in September 2003 with the same $25
million punitive assessment. It did
elaborate on the factual findings of
reprehensible conduct by Waddell &
Reed, but this, the reviewing Court
rules, misses the point. The NYAD
was not looking for embellishments on
the degree of reprehensibility; rather, it
considered that the conduct was outra-
geous and still held that, “an award of
punitive damages must be proportional
to the damage caused by that conduct,
as measured by the compensatory dam-
agesthatare awarded.” The absence of
any evidence that the Panel considered
proportionality restrictions in reaching
its award “conflicts with the Appellate
Division’s holding to the contrary. The
panel thus acted contrary to law and
beyond the scope and purpose of the
remand. Accordingly, the matter must
be remanded to a different pangled:
Talk about your veteran, jaded arbi-
trators! Tothose who claim that repeat
service as an Arbitrator generates anti-
Claimant tendencies, let it be known
that the three Arbitrators who have
twice awarded the largest punitive dam-
ages award in SRO arbitration have,
among them, more than 150 Awards to
their credit. With that said, we think
the remand to a different panel, in light
of the Arbitrators’ intransigence, im-
poses anew hardship on both partiesin
this seven-year battle. Panel resis-
tance to judicial remand instructions
also encourages an adversarial, rather
than cooperative, relationship between
courts and arbitrators.JSLC Ref. No.
2004-05-03)

Skinner v. Donaldson, Lufkin &
Jenrette Securities Corporation No.
C 03-2625 VRW (N.D. Cal., 12/29/
03).Agreementto Arbitrate * Award
Challenge * Confirmation of Award
* Arbitrator Misconduct (“Pertinent
& Material” Evidence; Fundamen-
tal Fairness) * Rationale of Award *
FAA (810) * Holder’s Action * Dis-
covery Issues * Preemption, Federal

cont'd on page 27
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* Analyst Conflicts * State Statutes
Interpreted (Cal. CCP §1281.92(b))
* Arbitration Agreement (Uniform
Submission Agreement (USA)). A
reviewing court may not overturn an
arbitration award based on the
arbitrator’'s determination of the rel-
evancy or persuasiveness of the evi-
dence submitted by the parties.
Plaintiff Lemoine Skinner, Il
(“Plaintiff”) initiated arbitration pro-
ceedings against Defendant Donaldson,
Lufkin & Jenrette Securities Corpora-
tion (“DLJ") with the National Asso-
ciation of Securities Dealers (“NASD”).
Both parties sighed submission agree-
ments incorporating NASD arbitration
rules. Plaintiff sought to recover dam-
ages from Defendant arising from an
investment brokerage margin account
he maintained at DLJ from 1988
through March 15, 2001. Plaintiff al-
leges,inter alia, that investment ad-
vice provided to him by DLJ, George
Frankenstein (“Frankenstein”),
Plaintiff's DLJ broker, and Thomas
Galvin (“Galvin”), DLJ’s Chief Invest-
ment Officer, was reckless and was
made without disclosure of conflicts of
interest that violated DLJ’s fiduciary
duties to Plaintiff. Plaintiff specifi-
cally alleges that Frankenstein provided
him with DLJ’s March 2000 Factbook
(“Factbook”), which contained DLJ’s
recommendations regarding technol-
ogy stocks, and that he relied on the
extremely optimistic predictions of
Galvin when deciding not to sell his
technology stock holdings. In addi-
tion, Plaintiff continued to purchase
large cap technology stocks and ex-
change traded funds in the technology
and biotech sectors on margin based
upon the optimistic projections con-
tained in the Factbook. The arbitration
hearing was held in San Francisco on
February 24-26, 2003 and, on March
11, 2003, the Panel dismissed all of
Plaintiff's claims without stating any
reason for its decision (NASD ID #01-
05583). Plaintiff now seeks vacatur of
this Award arguinginter alia, that the
Arbitrators were guilty of misconduct
for their failure to adequately hear his
claims and for their rulings on discov-
ery and witnesses, which excluded the
introduction of pertinent and material

evidence. In denying Plaintiff's peti-
tion to vacate the arbitration award, the
Court concludes that Plaintiff was not
deprived of an adequate opportunity to
present his side, nor were the arbitra-
tors guilty of misconduct. Fundamen-
tal fairness only requires that the par-
ties be provided an adequate opportu-
nity to present their evidence and argu-
ments sufficient to enable the arbitra-
tors to make an informed decision. The
Court explains that arbitration is in-
tended to be efficient, expeditious, and
economical and that arbitrators may
restrict the scope of the arbitration ac-
cordingly. Although Plaintiff was re-
stricted in the evidence that he was
allowed to present, he was allowed to
introduce adequate evidence on all his
relevant claims in his complaint. Ab-
sent exceptional circumstances, a re-
viewing court may not overturn an ar-
bitration award based on the arbitrator’s
determination of the relevancy or per-

dards * Agreement to Arbitrate (Va-
lidity). A finding by a lower court of
the non-existence of an agreement to
arbitrate is binding on the appeals
court.

The trial court denied defendants’
motion to compel arbitration on the
grounds that defendants, in the court’s
view, failed to prove that an agreement
existed. The trial court also denied
defendants’ motion for reconsideration.
This Court affirms, noting that the per-
son whom defendants claimed signed
the agreement is deceased and, at the
first hearing, the defendants did not
satisfy questions concerning the valid-
ity of the agreement. Findings below
“regarding the existence of an arbitra-
tion agreement are conclusive on ap-
peal, where supported by competent
evidence, even where the evidence
might have supported findings to con-
trary.” (P. Hoblin: The record does
not show why an expert withess was not
called to state whether or not the signa-

suasiveness of the evidence submitted ture of the deceased was valid, which

by the parties. (P. Michaels) (EIC:
DLJ was represented by Michael J.
Lawson and Jojiro Takano, Steefel
Levitt & Weiss, San Francisco, CA,
both in the arbitration and the post-
Award proceeding. A brief section of
the Court’s Opinion makes an impor-
tant ruling on the enforceability of a
state statute that prohibits a “private
arbitration company” from adminis-
tering “a consumer arbitration” if any
party (or attorney for a party) has a
financial interest in the PAC. Assum-
ing that this provision of California
law applies to NASD, the Court rules
that, nonetheless, the protection was
waived by the USA submission and is
overcome by the FAA. “In these situa-
tions, the Federal Arbitration Act (FAA)
sets out the exclusive grounds upon
which an arbitration award may be
vacated... Any state law that allows for
additional grounds for dismissal of an
arbitration award would be preempted
by the FAA.”) (SLC Ref. No. 2004-08-

01)

Slaughter v. Swicegood &
Raymond James & Assocs., IncNo.
COA03-171(N.C. App., 2/3/04%tan-
dard of Review, Appellate * Enforce-
ability (Forgery) * Evidentiary Stan-

should have settled the matter. After a
final decision by the trial court, the
issue should be raised again on appeal.
Given the existence of a signed agree-
ment, it does not appear that this issue
was given full consideration.SLC
Ref. 2004-07-02)

Smith v. Bartolini, No. 01 C4311
(N.D. Ill., 5/12/03). Arbitrability *
Award Challenge * Collateral
Attack * Jurisdictional Issues
(Arbitral) * Arbitration Agreement
(Uniform Submission Agreement) *
SRO Rules (Rule 10301) * Selling
Away * Waiver * Competing
Agreements * Confirmation of
Award * Statutory Definition
(“Customer”). The “activities” of an
“associated person,” as that term is
used in NASD Rule 10301, is not
necessarily limited to his conductas an
“associated person.”

Martin W. Smith was the
President and a major shareholder of
World Securities, Inc., a broker-dealer,
and President of Investors Financial, a
separate investment advisory firm.
The two firms shared office space and
personnel and WSI executed
transactions for IFI. However, WSI

cont'd on page 28
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was a member of NASD while IFl was
notand itis on this basis that Mr. Smith
challenges the results of an Award
granted an IFI client, Elizabeth
Bartolini (NASD ID #99-05303,
Chicago, 3/26/01). Ordered (along
with World Securities) to pay Ms.
Bartolini almost $600,000, including
punitive damages and attorney fees,
Mr. Smith argues that Ms. Bartolini
was not his “customer,” for purposes of
NASD Rule 10301, and that the
Arbitrators, therefore, lacked
jurisdiction over this dispute. Since
the transactions took place under IFI's
umbrella, Mr. Smith was not an
“associated person,” for purposes of
these transactions. Moreover, he
argued, the investment of monies with
an IFl-controlled hedge fund (which
Mr. Smith managed) did not constitute
a “security,” and, again, NASD would
not have jurisdiction over the dispute.

Agreement upon entering arbitration,
and, while he contested the Panel’s
jurisdiction at hearing, he made no
challenge in court and stated his
agreement to arbitrate “all of the
claims set forth in Bartolini’s

Statement of Claim.{ed: Ifthe Court

thought little of Mr. Smith’s argument,
it might have acted more promptly on
the petition; more than two years

Qualcomm and CMGI claims was in
manifest disregard of K.R.S.
§292.480, under which the arbitrators
were required to decide the case. The
Court vacates the award as to the
Qualcomm and CMGI claims and
confirms it as to the bond claim(W.
Nelson) (EIC: The underlying Award
(NASD ID #01-02950 (Louisville, 10/
15/02) was highlighted in SAA 02-42,

passed between the issuance of the where we noted that the probable

Award and its confirmation.)(SLC
Ref. No. 2004-02-02)

Stifel, Nicolaus & Co., Inc. v.
May, No. 3:02-CV-688-S (W.D. Ky.,
8/15/03). Award Challenge * Mani-
fest Disregard * State Statutes Inter-
preted (K.R.S. §292.320 & §292.480)
* Statutory Definitions (“Seller”;
“Purchaser”) * Attorney Fees * Va-
catur of Award. Anarbitration award
shall be vacated where the arbitrators

The Court refuses to make such neat refused to heed a clearly defined legal

distinctions among the various entities
or the vehicle that led to the trading

principle.
Defendants filed an arbitration

reason for dropping all but the KSA
claim was to ensure an award of
attorney fees if any compensatory
award was granted.We're not sure,
but it appears that the $670,712.33
allowed by the Court included the
$117,500 in attorney fees awarded,
pursuant to the Act. If so, it means that
the Court sustained a full fee award on
the single KSA claim.jSLC Ref. No.
2004-06-01)

Washington Square Securities,
Inc. v. Walden, Civ. No. 02-4795
(MJD/JSM) (D. Minn., 1/6/04) Con-

losses. There is some precedent for the against Plaintiff alleging three acts of stitutional Issues (Due Process) *

notion that, to be a customer, Ms.
Bartolini must have dealt with Mr.

Smith in his role as an “associated
person,” but the Court finds that the
majority of courts have not interpreted
the language of Rule 10301 that way.
“...Bartolini need only show that she

was Smith’s customer ... and that her
dispute arose out of his activities.” She
is a “customer” because she met with
him face-to-face and received and
followed his investment advice. Itwas
not her responsibility to decipher
which entity he was working for at the
time. “To the contrary, any person in
this situation would have been
reasonable in believing that Smith was
working at least in part on behalf of
WSI.” Even the cases that would limit
the scope of the “associated person’s
arbitral obligations are

distinguishable. “In such cases, the
member firm came to court and
contested jurisdiction on the ground
that it had no connection with or close
relationship to the agent and did not
profit in any way from the agent’s

activities.” Those dynamics are not
present here. Finally, Mr. Smith

signed a Uniform Submission

28

”

wrongdoing by Stifel’'s registered
representative Smith: (1) that Smith
sold a nonexistent bond and diverted

Agreement to Arbitrate * Selling
Away * Jurisdiction Issues (Federal
Question; Personal) * Venue Issues *

the money to his personal use; (2) that 1934 Act(§827 “Jurisdiction”) * State

Defendants directed Smith to sell

Statutes Interpreted (Minn. “Long

shares of Qualcomm and that he failed Arm: Statute). Broker-dealer cannot
to do so and later misrepresented to utilize the expanded jurisdictiong27
Defendants that he had sold the shares;of the 1934 Act to confer personal

and (3) that Smith failed to execute a
sell order on shares of CMGI.

Defendants alleged several legal
theories including violation of the

Kentucky Securities Act, K.R.S.

§ 292.480. At the close of the
arbitration, Defendants dismissed all
claims except the Kentucky Securities
Act claim. Following the hearing, the
arbitrators entered an Award
exceeding $4.3 million, plus attorney
fees. Stifel moved to vacate the Award
on the grounds that the arbitrators
manifestly disregarded the law as to
the Qualcomm and CMGlI claims. The
District Court agrees, holding that the

jurisdiction and venue on federal court
in action to dismiss investor’s arbitra-
tion alleging only state law clainis a
selling away case.

WSS Broker David Henderson
sold defendant investors outside un-
registered investments, including prom-
issory notes and ETS Payphones. When
defendants brought NASD arbitration
against Washington Square, the bro-
ker- dealer sued in Minnesota federal
court, filing a motion to dismiss the
arbitration or transfer the proceeding
to that court. Defendants, all residents
of West Virginia whose dealings with
Henderson took place in N.C. and W.

text of K.R.S. §292.480 provides a Va., are alleging violations of the N.C.
remedy for sellers against purchasers and W. Va. Securities Acts, N.C. Trade
and for purchasers against sellers, but Practices Act, common law claims and
it does not provide a remedy for sellers failure to supervise. Plaintiff contends:

of securities against their stock-
brokers. Therefore, the Award on the

(1) all supervisory activities took place
cont'd on page 29
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from Minneapolis; and (2) it has no
obligation to arbitrate because defen-
dants were not its customers and the
investments were not securities. De-
fendants argue that personal jurisdic-
tionis lacking because they do not have
requisite minimum contacts with the
forum state and seek transfer to Penn-
sylvania, the designated situs of the
NASD arbitration, where they previ-
ously filed a motion to compel arbitra-
tion. Although 8§27 of the 1934 Act
provides for federal court jurisdiction
in any district in which the defendantis

seek a declaratory judgment that it had Court’s Opinion consists of three pages
no liability to defendants under the ‘34 of excerpts fromJevene v. Superior
Act, which was the basis of another Court, after which the Court writes:
court’s finding personal jurisdictionin ~ “We decline to further adjudicate the
Washington Square v. Sowers, 218 preemption issue and apply the court’s
F.Supp.2d 1108 (D. Minn. 2002). Per- analysis inJevne. Thus, we conclude
sonal jurisdiction and venue are also the California Standards are preempted
lacking under Minnesota’s long-arm by the exchange Act... The California
statute and 28 U.S.C. 81391. Thelong- Standards, therefore, do not provide a
arm statute is as broad as the require- basis for rescinding the contracts to
ments of due process, which require arbitrate,” whether the argument re-
the necessary “minimum contacts” such lates to impossibility or unconsciona-
that the defendant could reasonably bility. The impossibility argument re-
anticipate being haled into court in the lies upon the choice Claimants have to

found, inhabits or transacts business, jurisdiction due to its engagingin some arbitrate out-of-state or to waive the
the Courtobserves, defendants brought act by which it “purposely avails itself

no claim for liability under the ‘34 Act.

Washington Square relies on the ‘34
Act being “implicated” based on de-

fendants’ NASD arbitration and its own

suit for a declaratory judgment that the
investments are not securities under
the Act. InLeroy v. Great Western

United Corp., 443 U.S. 173 (1979), the
Court held that venue was lacking un-
der 8§27 of the ‘34 Act and, for the same
reason, personal jurisdiction was lack-
ing; the reference in §27 to actions to
enforce “duties and liabilities created
by the chapter” refers to explicit duties
of certain participants in the securities
market that subject such persons to
actions brought by the Government,
the SEC or private litigants. “The

venue provision in §27 of the Exchange
Act was purposely drafted to allow

of the privilege of conducting activi-
ties within the forum State, thus invok-
ing the benefits and protections of its
laws.” Itis insufficient that plaintiff's

Standards for an in-state arbitration.
The difficulty and expense of arbitrat-
ing in a contiguous state must be so
burdensome as to constitute impossi-
bility, in order for the courts to excuse

headquarters and supervisory practices the obligation to arbitrate, and plain-

are centered thereS (Anderson(LC
Ref. No. 2004-04-01)

Winberg v. Salomon Smith
Barney, No. F042866 (Cal. App.,
5Dist., 2/13/04). Preemption,
Federal * Enforceability
(Impossibility; Unconscionability) *
California Standards * Arbitration
Agreement * Choice of Law * Staff
Interpretations, Effect of. The
California Standards cannot be
applied to SRO arbitration without
conflict with the federal regulatory
scheme, and, thus, a waiver provision

defrauded investors adequate meanstoin the SRO rules cannot render

redress harm caused by nationwide
securities fraud.” In that Washington
Square is not seeking to enforce liabil-
ity under the Act or to enjoin a viola-
tion of the Act, it cannot bypass the
clear mandate of 827. “[T]he issue is
not whether the federal district courts
can exercise personal jurisdiction na-
tionwide under this section; the issue is
whether this suit qualifies for the ex-
panded jurisdiction created by [§27]in
the first place.... To find any differ-
ently would allow large investment
firms, such as Washington Square, to
haul individual investors into court far
away from their homes to declare un-
lawful their previously-filed arbitra-
tion actions, simply because the arbi-
tration touches on federal securities
laws.” Washington Square did not

arbitration agreements selecting the
SROs unenforceable.

The Fifth Appellate District speaks
for the first time on the enforceability
of arbitration agreements that waive or
compel the waiver of the state’s July
2002 arbitrator disclosure rules (“Cali-
fornia Standards). The Second Appel-
late District has, in its latest decisions,
consistently held that the California

tiffs have made no factual showing to
that effect. The unconscionability ar-
gument fails, not only because of the
preemption bar, but also because the
California Standards were adopted af-
ter the agreement in this case was ex-
ecuted. Thus, the “alleged unconscio-
nability here did not exist at the time of
the contracts’ making...” which is key
to an enforceability challenge. The
motion to compel arbitration should
have been granted. (SLC Ref. No. 2004-
08-04)

Winokur v. Great Western Fi-
nancial Securities Corp.,2004 WL
42904, 2004 Cal. App. Unpub. LEXIS
179 (Cal. App., 2 Dist., 1/9/04Arbi-
tration Agreement (Form U-4) * Fed-
eral Arbitration Act * Employment
Discrimination * Award Challenge
(Forum Fees) * Modification of
Award * Enforceability (Unconscio-
nability) * Preemption, Federal. Ar-
bitration provision in Form U-4 is pro-
cedurally unconscionable, but not sub-

Standards are federally preempted and stantively unconscionable except for

that the SROs are not obliged to en-
force those standards in their arbitra-
tion forums. In this decision, where a
California investor defeated a motion
to compel arbitration below, this Court

assessing forum fees to the employee;
the fee part is severed.

In employment arbitration cases,
California courts continue to impose
forum fees on the party that imposed

reverses and finds preemption, based the arbitration agreemeri{W]hen an

expressly in reliance upon the Second
District’'s Jevnedecision (SLA 2003-
46). The section on preemption in the

employer imposes mandatory arbitra-
tion as a condition of employment, the
cont'd on page 30
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arbitration agreement or arbitration to the conclusion that the term is unen-
process cannot generally require the forceable, and vice versa.” The arbi-
employee to bear antypeof expense  tration agreements were adhesive.
that the employee would not be re- “When the weaker party is presented
quired to bear if he or she were free to the clause andtold to ‘take it or leave it’
bring the action in court.Armendariz without the opportunity for meaning-

v. Foundation Healtl{SLA 2000-39). ful negotiation, oppression, and there-

Moreover, an arbitration agreement
cannot create the risk “that the em-
ployee would be required to pay unrea-
sonable costs at the time the employer
imposed mandatory arbitration clauses
as a condition of employment.”

fore procedural unconscionability, are
present.” But NASD arbitration rules

are not substantively unconscionable—
except for the risk that the employee
may have to pay forum fees. The
decision remands to the trial court with

McManusv. CIBC World Markets Corp  directions thatit “enter amodified judg-
(SLA2003-21) Inthis case, the former ment confirming the arbitration award
registered representatives signed U-4s in favor of Great Western, but deleting
and agent agreements with arbitration therefrom the fees imposed against the

clauses invoking NASD rules. The
trial court compelled arbitration of their
suit for wrongful termination and dis-
crimination. The Arbitrators denied

Winokurs that they would not have
incurred in a court of law.” (C.T.

Mason. One wonders if courts will
sever the forum fee provisions in non-

their claims and assessed fees againstemployment cases as WellEIC: The

both sides. Following confirmation of
the Award, the Court of Appeals exam-
ined whether the order compelling ar-
bitration was proper. Agreements be-
tween a securities company and its
agents involve commerce and are sub-
jectto the FAA. The Court rejects the
argument that “evaluating the Form U-
4 under California’s unconscionability
standard would interfere with the fed-
eral scheme regulating the securities
industry. ... The Federal Arbitration
Act subjects arbitration contracts to
state law defenses.” “The doctrine of
unconscionability has both procedural
and substantive elements. Both must
be present ... [b]ut they need not be
present in the same degree. The more
substantively oppressive the contract
term, the less evidence of procedural
unconscionability is required to come

underlying Arbitration Award can be
viewed online. NASD ID99-01502
(Los Angeles, 4/12/02).) (SLC Ref.
No. 2004-05-01)

Woodley v. Warburg Dillon
Read, In Re,No. 602785/01 (N.Y.
Sup. Ct., NY Cty., 12/4/01 Collec-
tion Issues (Arbitration Priorities) *
Simultaneous Proceedings * Injunc-
tive Relief * State Statutes Inter-
preted (NY CPLR 7502) * Remedies
(Attachments). Post-Award assis-
tancein collecting an arbitration Award
is not available among the provisional
remedies that New York law allows in
aid of arbitration.

One of the advantages of arbitrat-
ingin New York State liesinthe strength
of the provisional remedies available

Knowledgeable Reporting...Easy Scanning...Comprehensive Coverage |
Securities Litigation Commentatdr

Every week, th&ecurities Litigation Alerjathers court decisions from around the country dealing with securities law

in aid of pending arbitrations. How-
ever, as this Court points out, there
must be an arbitration pending or threat-
ened for such remedies to become avail-
able. Here, Petitioner, a former client
of Auerbach Pollak & Richardson, Inc.
who had won a $3 million NASD Award
against APR (see SAA 01-24), sought
post-Award assistance from this Court
in the form of attachments and injunc-
tive relief. Ms. Woodley had con-
firmed her Award (NASD ID #98-
04806) in Florida federal court (see
SLA2001-50), where her arbitration
had been held, but sought an order
from this Court preventing APR from
paying a $5 million-plus Award owed
to Warburg, as a result of a separate
arbitration proceeding (NYSE ID
#1998-007473). That Award was ulti-
mately vacated by a New York Appel-
late Court (see SLA 2002-31), but, at
thistime, a compromise payment could
have threatened APR’s ability to pay
Ms. Woodley. Nevertheless, this Court
declines to intervene. CPLR 7502(c),
which provides for provisional rem-
edies in connection with an arbitrable
controversy, requires the application
to be filed “in the county in which an
arbitration is pending” or is expected to
be brought. The Court protests: “No
arbitration is pending in this county.
The other provisions of the statute that
might properly place petitioner’'s ac-
tion in this county apply to arbitrations
not yet commenced. Here, the arbitra-
tion between Warburg and Auerbach
has ended.” The petition is therefore
dismissed. (SLC Ref. No. 2004-08-05)

in the broker-dealer context, summarizes the issues in quick, expert fashion, and delivers them to your e-mailboxl Every
quarter, those case synopses, written by experienced attorneys in the field, are compiled in this newsletter. The ¢ases are
sorted geographically, headnotes are added for fast scans, one-sentence briefs identify the heart of the ruling, and,
occasionally, our editors add some commentary. What better way to stay abreast of developing law in the fast-fnoving
world of BD and FCM disputes -- and just compare our prices to the competition! Please join us today... see the
subscription alternatives below: I
For details about our pricing, a special online discount offer, and other incentives to subscribe now, please visit [}1e SLC
Section of our WebSite today!

http://www.sacarbitration.com. Choose the "CLICK HERE" link at the bottom of the HomePage. I

-
I
I
I
I
I
I
I
I
I
I
I
I



Securities Arbitration Commentator Vol. 2004, No. 3
|

SAC's Bulletin Board

TheBulletin Boardis open to all subscribers who wish to post a message related to arbitration practice or processg, free of
charge. When insufficient room is available, you may not see your message until the next issue. Please check|with us if
you are uncertain about when we will be able to publish your announcement.

PerIe

Bressler, Amery & Rossannounces further expansion of the firm with the addition of eight new attorneys, all formerly
of Morgan Lewis & Bockius, and the opening of its new office in South FloBagnett Falk, Keith Olin andAlex J.
Sabohave joined the firm as partners, together with assoclété&s Dokson, Lillian M. Real , Izabela C. ReisBeverly
Jo SlaughterandCoren H. Stern.

Brown Raysman Millstein Felder & Steineris pleased to announce that the following attorneys have joined the firm:
Howard M. Appel (Corporate practice group, Los Angeles, CYEffrey Berkowitz (Corporate and Tax practice groups,
Los Angeles, CA),Jonathan Bristol (Corporate practice group, Morristown, NJ) awadrew J. Lauer (Labor and
Employment practice group, New York, NY).

Norris McLaughlin & Marcus is pleased to announce thikki Lamatino Field, Christa Hildebrand, Jeralyn L.
Lawrence andScott M. Baachhave become partners of the firm and fRabert L. Schmidt, Carmine Battafarano,
Keith D. McDonald, Melissa PefiaandGlenn L. Stein have joined the firm as associates.

Sutherland Asbill & Brennan announces thalan M. Wolper has joined the firm as Counsel and will practice in the
Securities Enforcement and Litigation Group. Most recently, Mr. Wolper served as District Director for Distrigt 7 in
Atlanta for the NASD, Inc. At Sutherland, Mr. Wolper will focus his practice primarily in broker/dealer litigafion,
arbitration and enforcement matters.

People/Positions Wanted

Brooklyn Law School Securities Arbitration Clinic Seeks Part-Time Instructor: Five years ago, Brooklyn Law|
School was among the first law schools in the country to offer a Securities Arbitration Clinic in which students represent
clients who have been defrauded by brokers and dealers. The students perform all of the work necessary to brirjg a claim,
to negotiate a possible settlement, and appear at either mediations or arbitration proceedings before the NYSE and the
NASD. Eight to ten students enroll for the full year and simultaneously take a weekly clinic seminar, which the ingtructor
teaches. This position requires a commitment of at least three days a week, including the seminar. The law sghool also
offers an independent simulation course in Securities Arbitration, which the instructor also could teach. Applicants should
be familiar with securities arbitration practice and interested in training a group of very committed and enthusiaftic law
students.

To apply: send a resume and cover letter to Prof. Stacy Caplow, Director of Clinical Education, Brooklyn Law $chool,
250 Joralemon Street, Brooklyn, NY 11201 by mail or eifsédicy.caplow@brooklaw.edu).

NASD Dispute Resolutiorhas an opening for an attorney in its Chief Counsel's Offd&ishington, D.C The attorney
will participate in developing and drafting arbitration and mediation rules, and providing legal interpretations regarding

NASD rules and related laws and regulations. The attorney also will review staff and arbitrator training materials Janswer
general inquiries, conduct legal research, and prepare writen materials for review by mangement, the National Atbitration
and Mediation Committee, or the Board of Directors. Must be admitted to practice law in the District of Columbialor any

state, and have three or more years of significant, related legal experience. Excellent interpersonal and written
communciation skills are required. Send resumes to NASD's Human Resources @epérataw@nasd.com or fax tp
202-728-8208.
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SCHEDULE OF COMING EVENTS

If you know of an arbitration event scheduled in the coming quarter, please tell us and we’'ll post it here.

May 20-21: “Securities Laws Update  Shira A. Scheindlin (SDNY). Regis. $1,795 (conference only). For in
P004,” sponsored by the PracticingLaw Fee: $1,295. For info., contact PLI, call 888-670-8200.
nstitute, will be held at Vanderbilt 800/260-4PLI or register online at

University Law SchooNashville, TN. www.pli.edu. August 11: “Securities Arbitratioj
Regis. Fee: $1,195. For info., contact 2004: A Rapidly Evolving Proce
PLI, 800/260-4PLI or registeronlineat June 23-24 (optional workshop June  sponsored by the Practicing Law In
www.pli.edu. 22): “The Defense Counsel's Forum tute, will be held at the PLI New Y¢

on Securities Arbitration: New Strate- CenterNew York, NY. Program Cha

Regional Membership Meeting,” Hearings and Procedures” presented Feiner, Yamin, Gildin & Robbins LL
hosted by Nuveen Investments and by American Conference Institute and (Samantha B. Rabin, Vice Presic
sponsored by Ashland Partners & Co., sponsored by CCH, will be held at the and Senior Editor oSecurities Arb
| LP, Deloitte & Touche LLP, Mark Hotel,New York, NY. Regis. tration Commentatawill be a speake
| awrence, Kamin, Saunders & Fee: $2,299 (conference and pre-con- Regis. Fee: $795 (includes 2-voll
Uhlenhop, LLC and Warner, Norcross ference workshop)/$1,699 (conference course handbook); $199 (handb
R Judd LLP, willbe held atthe Gleacher only). For info., visitwww.American only). For info., contact PLI, 800/2¢

L. Regis. Fee: $250/$200/$175. For
nfo., call 860-672-0843. June 23-24: “HR’s Trade Execution  Sept. 13-14:“Securities Litigation ¢
& Market Structure Congress 2004,” Enforcement Institute 2004,” sponsg
June 14-15: “Litigating Employment sponsored by the Institute for Interna- by the Practicing Law Institute, will
Piscrimination & Sexual Harassment tional Research, will be held at the held atthe PLI New York CentéMew
Claims—2004,” sponsored by the Prac- Matrriott Financial Center HoteNew York, NY (the seminar will be held
ficing Law Institute, will be held atthe  York, NY. Speakers include Steve San Francisco, CAon Sept. 30-Oct
PLI New York Center,New York, Swanson, President & CEO of Auto- at the PLI CA Center). Regis. H
NY. Program Chair will be Paul I. mated Trading Desk and Robert $1,395. For info., contact PLI, 8
Weiner of Weiner & Katz, LLC and McSweeney, Senior VP, Competitive 260-4PLI or register online
speakers will include, among others, Position for the NYSE. Regis. Fee: www.pli.edu.
Hon. Denise Cote (SDNY) and Hon. $2,295 (conference and workshop)/

Center Conference FacilitigShicago, Conference.com or call 888-ACI-2480. 4PLI orregister online aww.pli.edu.
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June 7: “The 2004 NSCP Midwest gies for the Latest Claims, Discovery, willbe David E. Robbins of Kaufmamnn,
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INFORMATION REQUESTS: SAC aimsto concentrate in one publication all significant news and views rega|
securities/commodities arbitration. To provide subscribers with current, useful information from varying p

tives, the editor invites your comments/criticism and your assistance in bringing items of interest to the att

our readers. Please submit letters/articles/case decisions/etc.

TO: Richard P. Ryder, Editor
Securities Arbitration Commentator
P. O.Box 112
Maplewood, N.J. 07040.

C_
of

The Board of Editors functions in an advisory capacity to the Editor. Editorial decisions concerning the newsletter are not
the responsibility of the Board or its members; nor are the comments and opinions expressed in the newsletter necessarily the

views of the Board, any individual Board member, or any organization with which she/he may be affiliated.

“This publication is designed to provide accurate and authoritative information in regard to the subject matter cov
sold with the understanding that the publisher is not engaged in rendering legal, accounting or other professional
legal advice or other expert assistance is required, the services of a competent professional person should be sou
the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of R
and Associations.
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