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EXHIBIT 5 

 

Bold underlined text indicates proposed additions 

[Bold Bracketed] text indicates proposed deletions 

 
 

RULE 2  

 

PARTICIPANTS AND PLEDGEES 
 

Section 1. The Corporation shall make its services, or certain of its services, available to 

partnerships, corporations or other organizations or entities which (i) apply to the Corporation for the 

use of such services, (ii) meet the qualifications specified in Rule 3, (iii) are approved by the 

Corporation and (iv) if required, make a Required Participants Fund Deposit pursuant to Section 1 of 

Rule 4 and Required Preferred Stock Investment pursuant to Section 2 of Rule 4. The Corporation 

shall approve applications only upon a determination by the Corporation that the applicant meets the 

standards of financial condition, operational capability and character defined below: 

(a) the applicant has demonstrated that it has sufficient financial ability to make any 

Required Participants Fund Deposit and Required Preferred Stock Investment and meet all of 

its anticipated obligations to the Corporation; 

(b) the applicant has demonstrated that it has adequate personnel capable of handling 

transactions with the Corporation and adequate physical facilities, books and records and 

procedures to fulfill its anticipated commitments to, and to meet the operational requirements 

of, the Corporation, other Participants and Pledgees with necessary promptness and accuracy 

and to conform to any condition and requirement which the Corporation reasonably deems 

necessary for its protection; 

(c) the Corporation has received no substantial information which would reasonably 

and adversely reflect on the applicant or its Controlling Management to such extent that 

access of the applicant to the Corporation should be denied; and any such applicant may be 

deemed not to meet the qualifications set forth in this paragraph if: 

(i) the Corporation shall have reasonable grounds to believe that the applicant 

or its Controlling Management to be responsible for (A) making a misstatement of a 

material fact or omitting to state a material fact to the Corporation in connection with 

its application to become a Participant or there-after or (B) fraudulent acts or the 

violation of the Securities Act, the Exchange Act, the Investment Company Act, the 

Investment Advisers Act or any rule or regulation thereunder; 

(ii) the applicant or its Controlling Management has been convicted within 

the ten years preceding the filing of its application to become a Participant or at any 

time thereafter of any crime, felony or misdemeanor which involves the purchase, 

sale or transfer of any security or the breach of fiduciary duty, or arose out of conduct 
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of the business of a broker, dealer, investment company, investment adviser, 

underwriter, bank, trust company, fiduciary, insurance com-pany or other financial 

institution; or involves robbery, larceny, embezzlement, fraudulent conversion, 

forgery or misappropriation of funds, securities or other property; or involves any 

violation of Section 1341, 1342 or 1343 of Title 18 of the United States Code; 

(iii) the applicant or its Controlling Management is permanently or tem-

porarily enjoined by order, judgment or decree of any court or other governmental 

authority of competent jurisdiction from acting as a broker, dealer, investment 

company, investment adviser, underwriter, bank, trust company, fiduciary, insur-ance 

company or other financial institution or from engaging in or continuing any conduct 

or practice in connection with any such activity, or in connection with the purchase, 

sale or Delivery of any security, and the enforcement of such injunction or 

prohibition has not been stayed; 

(iv) the applicant or its Controlling Management has been expelled or 

suspended, or had its participation terminated from a national securities association or 

exchange registered under the Exchange Act, a self-regulatory organization as 

defined in Section 3(a)(26) of the Exchange Act, or a corporation which engages in 

clearance and settlement activities or a securities depository or has been barred or 

suspended from being associated with any member of such an exchange, association, 

corporation or securities depository; 

(v) the applicant is subject to statutory disqualification as defined in Section 

3(a)(39) of the Securities Exchange Act of 1934, or an order of similar effect issued 

by a Federal or State banking authority, or other examining authority or regulator, 

including a non-U.S. examining authority or regulator. 

(d) with regard to any applicant that shall be an FFI Participant, such applicant must 

be FATCA Compliant. 

In addition to items (a) through (c) above, the Corporation shall retain the right to deny 

membership to an applicant if the Corporation becomes aware of any factor or circumstance about 

the applicant or its Controlling Management which may impact the suitability of that particular 

applicant as a Participant of the Corporation. Further, applicants are required to inform the 

Corporation as to any member of its Controlling Management that is or becomes subject to statutory 

disqualification (as defined in Section 3(a)(39) of the Exchange Act). 

The Corporation may approve the application of any applicant, either unconditionally or on 

an appropriate temporary or other conditional basis, if the Corporation determines that any standard 

specified in this Section, as applied to such applicant or its Controlling Management, is unduly or 

disproportionately severe or that the conduct of such applicant or its Controlling Management has 

been such as not to make it against the interest of the Corporation, other Participants or Pledgees or 

the public to approve such application. 



Page 18 of 25   

 

 

Notwithstanding the foregoing, the Corporation may decline to accept the application of any 

applicant upon a determination by the Corporation that the Corporation does not have adequate 

personnel, space, data processing capacity or other operational capability at that time to perform its 

services for additional Participants without impairing the ability of the Corporation to provide 

services for its existing Participants, to assure the prompt, accurate and orderly processing and 

settlement of Securities transactions, to safeguard the funds and Securities held by or for the 

Corporation for Participants or Pledgees or otherwise to carry out its functions; provided, however, 

that applicants whose applications are denied pursuant to this paragraph shall be approved as 

promptly as the capabilities of the Corporation permit in the order in which their applications were 

filed with the Corporation. 

The Corporation may, from time to time, determine those Participants that shall be required 

to fulfill, within the time frames established by the Corporation, certain operational testing 

requirements (the scope of such testing to be determined by the Corporation in its sole discretion) 

and related reporting requirements (such as reporting the test results to the Corporation in a manner 

specified by the Corporation) that may be imposed by the Corporation to test and monitor the 

continuing operational capability of the Participant. Such Participants shall, as so required, comply 

with the subject operational testing requirement within specified time frames.  The Corporation may 

assess a fine on any Participant that fails to comply with operational testing and related reporting 

requirements within the specified time frame. 

The Corporation has established standards for designating those Participants who shall 

be required to participate in annual business continuity and disaster recovery testing that the 

Corporation reasonably determines are, taken as a whole, the minimum necessary for the 

maintenance of fair and orderly markets in the event that business continuity and disaster 

recovery plans are required to be activated.  The standards shall take into account factors such 

as: (1) activity-based thresholds; (2) significant operational issues of the Participant during the 

twelve months prior to the designation; and (3) past performance of the Participant with 

respect to operational testing.  The specific standards adopted by the Corporation and any 

updates or modifications thereto shall be published to Participants and applied on a 

prospective basis.  

Upon notification that the Participant has been designated to participate in the annual 

business continuity and disaster recovery testing, as described above, Participants shall be 

required to fulfill, within the timeframes established by the Corporation, certain testing 

requirements (the scope of such testing to be determined by the Corporation in its sole 

discretion) and related reporting requirements (such as reporting the test results to the 

Corporation in a manner specified by the Corporation) that may be imposed by the 

Corporation. 

The Corporation shall apply the foregoing requirements on a nondiscriminatory basis. Any 

applicant aggrieved by action taken by the Corporation in applying such qualifications shall be 

entitled to a right of appeal in accordance with Rule 22. 

The entities which have made a Required Participants Fund Deposit pursuant to Section 1 of 

Rule 4 and Required Preferred Stock Investment pursuant to Section 2 of Rule 4 and to which the 
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Corporation makes all of its services available shall be known as Participants. The entities which, if 

required, have made a Required Participants Fund Deposit pursuant to Section 1 of Rule 4 and 

Required Preferred Stock Investment pursuant to Section 2 of Rule 4 and to which the Corporation 

makes only certain of its services available shall be known as Limited Participants. For purposes of 

these Rules, the term "Participant" shall include the term "Limited Participant" unless the (i) context 

otherwise requires or (ii) the Procedures otherwise provide.  

The Corporation may at any time cease either temporarily or definitively to make its services 

available to a Participant in accordance with these Rules and the Participant shall, upon receipt of 

notice thereof given by the Corporation as provided in these Rules cease to be a Participant; 

provided, however, that if the Corporation notifies a Participant that it has ceased to act for it only 

with respect to a particular transaction or transactions, the Participant shall continue to be a 

Participant. A Participant may terminate its business with the Corporation by notifying the 

Corporation as provided in Sections 7 or 8 of Rule 4 or, if for a reason other than those specified in 

said Sections 7 and 8, by notifying the Corporation thereof; the Participant shall, upon receipt of such 

notice by the Corporation, cease to be a Participant. In the event that a Participant shall cease to be a 

Participant, the Corporation shall thereupon cease to make its services available to the Participant, 

except that the Corporation may perform services on behalf of the Participant or its successor in 

interest necessary to terminate the business of the Participant or its successor with the Corporation, 

and the Participant or its successor shall pay to the Corporation the fees and charges provided by 

these Rules with respect to services performed by the Corporation subsequent to the time when the 

Participant ceases to be a Participant. The Corporation shall immediately notify the SEC if it 

temporarily or definitively ceases to make its services available to a Participant in accordance with 

these Rules. 

Upon the request of the Corporation, a Participant shall furnish to the Corporation 

information sufficient to demonstrate its satisfactory financial condition and operational capability; 

provided, however, that the furnishing of any such financial or operational information to the 

Corporation shall be subject to any applicable laws or rules and regulations of regulatory bodies 

having jurisdiction over the Participant which relate to the confidentiality of records. 

An entity whose application to become a Participant has been approved by the Corporation 

(i) shall, if required, make its original Required Participants Fund Deposit to the Participants Fund, 

determined in accordance with the provisions of Section 1 of Rule 4, and Required Preferred Stock 

Investment, determined in accordance with the provisions of Section 2 of Rule 4, (ii) shall, if it 

qualifies as an FFI Participant, complete and deliver to the Corporation a FATCA Certification and 

(iii) shall, in every case, sign and deliver to the Corporation an instrument in writing whereby such 

applicant shall agree that:  

(a) The Participant shall abide by the By-Laws and Rules of the Corporation and shall 

be bound by all of the provisions thereof including the provisions prescribing the rights and 

remedies which the Corporation shall have with respect to Securities held by or for the 

Corporation for the Participant’s account, and the Corporation shall have all of the rights and 

remedies contemplated by the By-Laws and Rules of the Corporation. Notwithstanding that 

the Participant may have ceased to be a Participant, the Participant shall continue to be bound 
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by the By-Laws and Rules of the Corporation as to all matters and transactions occurring 

while the Participant was a Participant. 

(b) The By-Laws and Rules of the Corporation shall be a part of the terms and 

conditions of every contract or transaction which the Participant may make or have with the 

Corporation. 

(c) The Participant shall pay to the Corporation the compensation due it for services 

rendered to the Participant based on the Corporation’s fee schedules, and such fines as may 

be imposed or deposits as may be required in accordance with the By-Laws and Rules of the 

Corporation for the failure to comply therewith. 

(d) The Participant shall pay to the Corporation any amounts which, pursuant to the 

provisions of Rule 4, shall become payable by the Participant to the Corporation.  

(e) The Participant’s books and records, to the extent only that they relate to services 

rendered to the Participant by the Corporation, shall at all times during the regular business 

hours of the Participant (and at such other times as may be acceptable to the Participant) be 

open to the inspection of the duly authorized employees or agents of the Corporation, and the 

Corporation shall be furnished with all such information with respect to such services 

rendered to the Participant as it may require; provided, however, that (i) the Corporation’s 

right to inspect the books and records of the Participant and to be furnished with information 

as provided herein shall extend only to books, records and information relating to the 

Participant’s relationship with the Corporation or to contracts or transactions which the 

Participant has made or had with the Corporation and shall not extend to books, records and 

information relating to the Participant’s relationship with Persons upon whose behalf it may 

obtain the services of the Corporation nor to books, records and information relating to such 

persons, their accounts or market activity and (ii) the Corporation’s right to inspect the books 

and records of the Participant and to be furnished with information as provided herein shall 

be subject to any applicable laws or rules and regulations of regulatory bodies having 

jurisdiction over the Participant which relate to the confidentiality of records. 

(f) The Corporation is authorized to provide to the issuer of any Security at any time 

credited to the Account of the Participant the name of the Participant and the amount of the 

issuer’s Securities so credited, and the Corporation is authorized to provide similar 

information to any appropriate governmental authority. 

(g) The determination of the Corporation by its Board of Directors shall be final and 

conclusive on all questions relating to (i) any charge against the Participant, (ii) any 

application of, or other action taken with respect to, the Actual Participants Fund Deposit of 

the Participant or (iii) any Pledge or sale of, or other action taken with respect to, the Actual 

Preferred Stock Investment of the Participant. 

(h) The Participant appoints the Corporation its agent and attorney-in-fact (i) to enter 

into a custody agreement with any bank, trust company or other appropriate entity (a 

“Custodian”) chosen by it, such agreement to be in such form and containing such terms and 
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provisions as the Corporation may, in its sole discretion, approve, and the Participant hereby 

ratifies and confirms any and all action heretofore taken by the Corporation in this 

connection, and (ii) to instruct each Custodian as to the delivery of any and all Securities held 

by any such Custodian pursuant to any such agreement. 

(i) The Participant shall, except as otherwise permitted by the Corporation, give all 

instructions by it concerning any Securities held by the Corporation for the Participant’s 

account, or by any Custodian subject to the instructions of the Corporation, through the 

Corporation and not otherwise. 

(j) Each Custodian shall be entitled to act and rely in all respects upon, and as regards 

such Custodian the Participant shall be bound by, the instructions of the Corporation with 

respect to any Securities held by or for the Corporation for the Participant’s account or by 

any such Custodian subject to the instructions of the Corporation.  

(k) Each Security delivered for the Participant’s account to the Corporation for 

Deposit with the Corporation may be transferred into the name of any nominee designated by 

the Corporation or by such Custodian as the Corporation may select, if it is Delivered to such 

Custodian, and retained by the Corporation or Delivered to such Custodian as the 

Corporation may select, and the Participant shall indemnify the Corporation, and any 

nominee of the Corporation in the name of which Securities credited to the Participant’s 

Account are registered, against all loss, liability and expense which they may sustain, without 

fault on the Corporation’s part, as a result of Securities credited to the Participant’s Account 

being registered in the name of any such nominee, including (i) assessments, (ii) losses, 

liabilities and expenses arising from claims of third parties and from taxes and other 

governmental charges, and (iii) related expenses with respect to any such Securities. 

(l) The Participant shall be bound by any amendment to the By-Laws or Rules of the 

Corporation with respect to any transaction occurring subsequent to the time such 

amendment takes effect as fully as though such amendment were now a part of the By-Laws 

and Rules of the Corporation; provided, however, that (i) no such amendment shall affect the 

Participant's right to cease to be a Participant, and (ii) unless the Participant is given ten 

Business Days notice thereof and the opportunity to give written notice to the Corporation of 

its election to terminate its business with the Corporation, no such amendment shall change 

(A) the provisions of Section 1 of Rule 4 or the formula in accordance with which the 

Required Participants Fund Deposit of the Participant is determined or (B) the provisions of 

Section 2 of Rule 4 or the formula in accordance with which the Required Preferred Stock 

Investment of the Participant is determined. 

(m) The Participant’s agreement with the Corporation shall inure to the benefit of and 

be binding upon the parties thereto and their respective successors and assigns. 

A Participant shall use its best efforts to provide to the Corporation, at the request of the 

Corporation, during the regular business hours of the Participant, current market prices and/or bid 

and asked quotations for any Eligible Security. 
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Section 2. A Participant which utilizes the services of the Corporation for a Person which is 

not a Participant shall, so far as the rights of the Corporation, other Participants and Pledgees are 

concerned, be liable as principal. 

Section 3. Subject to the By-Laws and these Rules, the services of the Corporation shall be 

available to banks, trust companies and other persons approved by the Corporation which have 

entered into an agreement with the Corporation satisfactory to it for the purpose of facilitating loans 

to Participants and effecting the Pledge of Securities held by or for the Corporation for a Participant’s 

account. Such banks, trust companies and other persons as are approved by the Corporation and have 

entered into such an agreement shall be known as Pledgees. A Pledgee may but need not be a 

Participant. Only a Pledgee which is a Participant may receive a Pledge Versus Payment. 

Section 4. Any notice from the Corporation to a Participant or Pledgee under these Rules or 

under any agreement between the Corporation and a Participant or Pledgee shall be sufficiently 

served on such Participant or Pledgee if the notice is in writing and electronically made available or 

transmitted to the Participant or Pledgee by any means normally employed by the Corporation for the 

delivery of electronic communications to such Participant or Pledgee. Alternatively, any non 

electronic notice shall be sufficiently served on a Participant or Pledgee if it is in writing and 

delivered or mailed to the Participant’s or Pledgee’s office address as provided below. Any notice 

from a Participant or Pledgee to the Corporation, including any notice under any agreement between 

the Corporation and a Participant or Pledgee, shall be sufficiently served on the Corporation if the 

notice is in writing and delivered or mailed to the Corporation at 55 Water Street, New York, New 

York 10041, Attention: Secretary. Any such notice to a Participant or Pledgee, if made available or 

transmitted electronically, shall be deemed to have been given, respectively, at the time of 

availability or transmission. Any such notice to a Participant or Pledgee, if delivered or mailed, shall 

be deemed to have been given, respectively, at the time of delivery or when deposited in the United 

States Postal Service, with postage thereon prepaid, directed to the Participant or Pledgee at the 

Participant’s or Pledgee’s office address to the attention of such Person as the Participant or Pledgee 

shall have designated in writing or, if the Participant or Pledgee shall have filed with the Corporation 

a written request that notice, if made by delivery or mail, be delivered at some other address, then to 

such other address. Any such notice to the Corporation, if mailed, shall be deemed to have been 

given when received by the Corporation at the address specified above. 

Section 5. These Rules and the Procedures and the terms and conditions of every agreement 

and transaction by and among Participants or Pledgees and the Corporation in connection therewith 

and pursuant thereto are not intended to confer upon any persons other than such Participants or 

Pledgees any rights or remedies against the Corporation. 

Section 6. The Corporation is authorized, under conditions established by the Corporation in 

its sole discretion, to provide information throughout each Business Day relating to a Participant’s 

Aggregate Actual Deposit and Investment (and each Component thereof), Collateral, Net Credit 

Balance and Net Debit Balance (i) to any other clearing agency that is registered with the SEC of 

which the Participant is a member, (ii) to any clearing organization that is affiliated with or has been 

designated by a futures contract market under the oversight of the Commodities Futures Trading 

Commission of which the Participant is a member and (iii) upon the request of the Participant, to 

such other entities, including information service providers, as the Participant may designate. This 
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authorization shall in no manner be deemed to limit the Corporation’s authority to provide such 

information to other self-regulatory organizations registered with the SEC and to regulators of the 

Corporation or as required by valid legal process served upon the Corporation. 

Section 7. Notwithstanding any affiliation between the Corporation and any other entity, 

including another clearing agency, except as otherwise expressly provided by written agreement 

between the Corporation and such other entity: 

(a) the Corporation shall not be liable for any obligations of such other entity nor 

shall the Participants Fund or other assets of the Corporation be available to such other entity 

(or any person claiming through such other entity) for any purpose, and no participant or 

member of such entity shall assert against the Corporation any claim based upon any 

obligations of such other entity to such participant or member; and 

(b) such other entity shall not be liable for any obligations of the Corporation, nor 

shall the Clearing Fund or any other assets of such other entity be available to the 

Corporation (or any person claiming through the Corporation) for any purpose, and no 

Participant or Member shall assert against such other entity any claim based upon any 

obligations of the Corporation to such participant or member. 

Section 8. In connection with their use of the Corporation’s services, Participants and 

Pledgees must comply with all applicable laws, including all applicable laws relating to securities, 

taxation, and money laundering, as well as sanctions administered and enforced by the Office of 

Foreign Assets Control (“OFAC”). As part of their compliance with OFAC sanctions regulations, all 

Participants and Pledgees must agree not to conduct any transaction or activity through DTC that it 

knows violates sanctions administered and enforced by OFAC. 

Participants and Pledgees subject to the jurisdiction of the United States are required to periodically 

confirm that the Participant or Pledgee has implemented a risk-based program reasonably designed to 

comply with applicable OFAC sanctions regulations. 

Section 9.  (a) 

Beginning on the FATCA Compliance Date, an FFI Participant shall not conduct any 

transaction or activity through the Corporation if such FFI Participant is not FATCA Compliant, 

unless such requirement has been explicitly waived in writing by the Corporation with respect to the 

specific FFI Participant, provided, however, that no such waiver will be issued if it shall cause the 

Corporation to withhold under FATCA on gross proceeds from the sale or other disposition of any 

property. 

Each FFI Participant is required, as applicable under FATCA, to certify periodically to the 

Corporation that it is FATCA Compliant by providing to the Corporation a FATCA Certification. 

Failure to do so in the manner and timeframes set forth by the Corporation from time to time will 

result in a fine, unless such requirement has been explicitly waived in writing by the Corporation 

with respect to the FFI Participant, provided, however, that no such waiver will be issued if it shall 
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cause the Corporation to withhold under FATCA on gross proceeds from the sale or other disposition 

of any property. 

Beginning on the FATCA Compliance Date, each FFI Participant shall promptly inform the 

Corporation, both orally and in writing, if it (i) undergoes a change in circumstance that would affect 

its FATCA Certification or (ii) otherwise knows or has reason to know that it is not, or will not be, 

FATCA Compliant, in each case, within two days of knowledge thereof. 

Participants that violate the provisions of this Section 9 are subject to disciplinary sanction or 

other applicable actions by the Corporation in accordance with these Rules, including, but not limited 

to, a fine, as well as restrictions of services to the Participant and/or ceasing to act for the Participant 

in accordance with Rule 10. 

An FFI Participant shall indemnify the Corporation for any loss, liability or expense 

sustained by the Corporation as a result of such FFI Participant failing to be FATCA Compliant. 

(b) 

For purposes of these Rules the term: 

(i) “FATCA” means (i) the provisions of sections 1471 through 1474 of the Internal 

Revenue Code of 1986, as amended, (the “Code”) that were implemented as part of The 

Foreign Account Tax Compliance Act, and Treasury Regulations or other official 

interpretations thereof, as in effect from time to time, and (ii) the provisions of any 

intergovernmental agreement to implement The Foreign Account Tax Compliance Act as in 

effect from time to time between the United States and the jurisdiction of the FFI 

Participant’s residency or the residency an applicant to become a Participant pursuant to Rule 

2; 

(ii) “FATCA Certification” means an executed copy of the relevant tax form required 

by the Internal Revenue Service under FATCA, as in effect from time to time, that each 

Participant (or an applicant to become a Participant pursuant to Rule 2) shall provide from 

time to time to the Corporation as set forth in these Rules; 

(iii) “FATCA Compliance Date” shall mean, as applicable, either (i) January 1, 2014, 

with respect to any FFI Participant approved for membership by the Corporation on January 

1, 2014 or thereafter (or, if the commencement of all FATCA withholding with respect to 

such FFI Participants is delayed beyond January 1, 2014 under FATCA, two calendar months 

plus one day before such delayed effective date, or (ii) May 15, 2014, with respect to any FFI 

Participant approved for membership by the Corporation at any time prior to January 1, 2014 

(or, if the commencement of all FATCA withholding with respect to such FFI Participants is 

delayed beyond July 1, 2014 under FATCA, two calendar months plus one day before such 

delayed effective date); 

(iv) “FATCA Compliant” or “FATCA Compliance” means, with respect to an FFI 

Participant, that such FFI Participant has qualified under such procedures promulgated by the 
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Internal Revenue Service as are in effect from time to time to establish exemption from 

withholding under FATCA such that the Corporation will not be required to withhold from a 

payment to such FFI Participant, under FATCA, any amount with respect to “gross proceeds 

from the sale or other disposition of any property of a type which can produce interest or 

dividends from sources within the United States” within the meaning of Code section 

1473(1)(A)(ii); and 

(v) “FFI Participant” means any Participant that is treated as a non-U.S. entity for 

U.S. federal income tax purposes. 


