
2027?89lEIEl P.02/04 

1800 Massachusetts Avenue, N.W. 
Suite ZOO 
Washingon, DC 20036-1221 
202.778.9000 
Far 202,778.91 00 4KirkpatricklL M r t  Nicholson Graham UP 
www.klngsom 

Charles R Mills 

May 18.2005 

CPw Facsimile t202-942-9651) and U.S. M d  

Mr. Jonathau G. Kab 
Secretary 
Securities and Exchange Commission 
450 Fifth Street, NW 
Washington, DC 20549-0609 

Re: SR-CBOE-2005-19 and SR-CBOE-200520 -
Dear Mr. Katz: 

By thts letter we respectfully requcst on behalf of Marshdl Spiegel, who is  a t r w  seat 
member of the Chicago Board Options Exchmge ("CBOE"),that the time for submitting comments in the 
above-referencedrulcrnakingbe extended to and including May 24 to permit the public time to submit 
comments in response to the comment of the CBOE filed on or about May 9,2005 in the form of the 
letter to you dated May 6,2005 &om CBOE7s Executive Vice President and General Counsel, Joanne 
MoSc-Silver, Esq. CBOE's comment letter was filed eleven days after the public comment period 
closed. Mr. Spiegel did not receive notice of the comment until the C o d s s i o n  pasted the letter on its 
website yesterday afternoon (May17'9. 

Mr. Spiegel bas been an active participant and commenter in these proceedings and others 
relating to the CBOE's filingsseeking Commission approval of the CBOE's proposed changes, through 

wb-mitthat the CBOE's --puqmrted "inte~r&"uem," to its Arthles dbco_rpomaa'en.- V ~ ~ e s ~ ~ f f u l d  - -May 
6 letter (1) contains many new and enoneous contentions that deserve comment and (2) introducesnew 
issues into these proposed rule change review proceedings that previously wcre not part of the public 
record and on which public comment has not been received. Specifically, with respect to the latter, the 
CBOE's letter raises new issues regarding the legality of its current reliance on and effezhration of the 
unapproved "interpretation" that is under review in these p r ~ ~ n g s  in connection whh commencing its 
ongoing Offer to h c h a s e  Exercise Right Privileges from purported "members'*of the former Chicago 
Boardof ~ r ade .  

In addition, the representations of the CBOE in its May 6 letter raise questions about the 
regularity in the Commission's process in these public proposed mle change review praceedings. 
Specifically, with respect to the new subject matter interjected by the CBOE,the May 6 letter at pages 8-9 
attempts to justify the commencement of the Offer to Purchase prior to any Commission approval of the 
purported "interpretation" on the basis that the CBOE apparently had a reasonable expectation that the 
Commission would approve the CBOE's purported interpretationbefore the Offer to Purchase closes. By 
its terms, the Offer to Purchase closes May 25,2005, although the CBOE also has the rigbt to extend the 
period of the Offer. 

Based on the experience of the related proposed rule cbange review proceeding SR-CBOE-2004-
16 (which took many months to conclude), the CBOE could not have had a reasonable expectation oa 
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April 26,2005, when it commenced i ts Offerto Purchase, or even on May 6, that these proposed rule 
change review proceedings will be concluded before May 25,2005. In these circumstances, such CBOE 
representationsraise issues whetber the CBOE,prior to commencing its Offer to Purchase on or about 
April 26,2005. received fiom the Commission some sort of assknce exparte that the purported 
"interpretatioa" that is the subject of these proceedings in fact would be approved bsforeMay 25,2005. 
Such assuranecs would be higbly irregular because at the time the Offer to Purchase commenced the 
period for filing of public comments had not expired and comments in fact were not filcd until April 28. 
Underscoring the concerns about regularity is the fact that the CBOEhad earlier advised Mr. Spiegel that 
it was in "close communication with thc SEC" with respect to its Offer to Purchase, implying that the 
CBOE's decision to proceed with the Offer had the blessing of the SEC. (Sec the enclosed letter fiom 
Joanne Moffic-Silver, Esq. to Marshall Spiegel dated April 28,2005.) 

The Administdve Procedure Act ("APA") requires an open process where the record of the 
proceeding is known to all and the Commission's deliberations and decisions await the receipt and 
considention of all comments. A secret assurance given in advance of and in derogation of the receipt of 
public comments would violate the spirit and letter of the M A ,  We are not asserting at thjs point that a 
secret assurance in violation of thc APA in fact has occurred here, but the representations of the CBOE 
outlined above and the other circumstances raise concerns as to the regularity of the process of these 
proceedings. ln those circumstances, it is ncccssary and appropriate to extend the time for public 
comment in these proposed rule change review proctedings. 

For all the foregoing reasons, we respectfully request that additional time be granted to and 
including May 24 to file comments in response to the CBOE's May 6,2005 letter. 

Res ectfully submitted, 

Enclosure 

cc {via telcfax): 

Giovanni P.Prezioso, Esq. 
General Counsel 

Annette L. Nazareth, Esq. 
Director, Division of Market Regulation 

Elizabeth King,Esq, 
Associate Director, Division of Market Regulation 

Joanne Moffic-Silver, Esq. 
General Counsel, CBOE 
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D m  M.Spiegcl: 

Mr. Brodlky asked mc ,respond on his bebslf re your lrllcr d r ~ d  26,2005. lt~ p n l  
wculd ncr bc uppopriare or PI ducrivt ro debale !he tarlous sblancnts nUdt ur ydW Ictrcr. 
Plagse be advwd, howev~1,hai CBOE ~rmnglydiragrw w i d  the Ire fecturl urumpuonr and 
Icgal conc!u,ciw sa fonh in tl u lcrtor. Mortovkr, CBOE is in closc eornmunicdon Pith thc 
SEC ro cnsure rhat ixs i i chms  w h rapcr lo the Extmsc Right ere conduc~dw i h  rllneccranr)r 
SEC epprmds and b full comp m e  with CROE's legal cbligauons.
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