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April 28, 2005
Via Facsimile (202-94.

Mr. Jonathan G. Katz
Secretary

Securities Exchange Commissio?

450 Fifth Street, NW
Washington, DC 20549-0609
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} a comment for consideration by the Commission and im;&ﬂ’f

with respect to the pending rule fubnnss:ons of the Chicago Board Options Exchange (“CBOE”)

referenced above,
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the CBOE Articles of Incorporatfon nugatory — i.e., Article Fifth(b) no longer confers an cxercise
right on any person since there np longer are any members of the CBOT.

In 2001, the respective Bpards of the CBOE and CBOT apparently anticipated that this
problem would arise in the eventjthe CBOT demutualized, and sought to circumvent itby
agrecing to redcfine “member of [CBOT]” to mean certain stockholders of a corporate successor
organization to the former CBOT. The August 7, 2001 agreement between the CBOT and -
Chicago Board of Trade (“CBOT"), the October 7, 2004 agreement between the CBOE and
CBOT, and the February 25, 2005 letter agreement between the CBOE and CBOT (collectively,
the 2001 Agrecment, as amended”™), embody an interpretation of Axticle Fifth(b) that seeks,to
redefine “member of (CBOT]” ip Article Fifth(b).

The 2001 Agreement, as pmended, among other things, purports to establish a future
definition for the terms “Eligibld CBOT Full Member” and “Eligible CBOT Full Member
Delegate” that, upon consummation of the CBOT’s restructuring into a Delaware for-profit stock
corporation, will become the cotrolling definition of the term “member of [CBOT]™ in Article
Fifth(b). That future definition o be applied upon consummation of the CBOT restructuring
defines “Eligibie CBOT Full Mgmber” and “Eligible CBOT Full Member Delegate” in teoms of
persons who would certain numbers and classes of shares in the new CBOT stock corporation
and its subsidiaries.

Pursuant to Section 19 of the Exchange Act, the 2001 Agrecment, as amended, and: the
interpretation it embodies canno} become effective prior to Commission approval of it.
Accordingly, unless and until th¢ Commission in accordance with applicable law approves, the
2001 Agreement, as amended, apd the interpretation it embodies, the CBOE has no authority
under Article Fifth(b) to recognige any exercise right for any person. Not only is this a matter of
law under Section 19 and the ission’s rules thereunder, the 2001 Agreement, as amended,
expressly acknowledges that Cofnmission approval is a condition of its effectiveness.

Any cffectuation or application of the interpretation by the CBOE in advance of
Commission approval of would pppear to violate Section 19. Indeed, in the context of the
rulemaking SR-CBOE-2004-16 the CBOE expressly declared to the Commission that the 2001
Agreement, as amended, and interpretation should not be required to be a part of that proceeding
for approval and that no one coygld be adversely affected by its exclusion from that proceeding
because the 2001 Agreement, ag amended, could not be relied upon and had no effect unless and
until the Agreement was approved by the Commission:

“Finally, Spiegel|falscly insinuates that CBOE somehow is seeking to
circumvent the Exchange Acr's notice, comment and approval process
with respect to [the interpretations in the 2001 Agrecment. It is
difficult to erstand how Spiegel believes this supposed
circumvention cdquld ever work, because those “interpretations by law
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cannot become effective unless and until they are filed with, the
Commission. ln dny event, CBOE in no way is attempting to avoid
submitting these {nterpretations for Commission review. CBOE will
do so at the appropriate time."

CBOE November 10, 2004 subniission in SR-CBOE-2004-16.

Further, the Commission| in addressing that issue in SR-CBOE-2004-16 in its February
25, 2005 Order, specifically detlared at page 16 of the Order that any implementation: of an
intexpretation prior to Commissipn approval of it would violate Section 19 and the Comntission
could take appropriate action to §top it: -

“To the extent . . | that any part of an agrecment is a ‘policy, practice,
or interpretation’jof the CBOE's rules and that ‘policy, practice, or
interpretation’ hag not been approved by the Commission it would be
a violation of Section 19(b) of the Exchange Act and the Cormmission
could take approgriate action against the CBOE.”

The CBOE’s “Offer to Purchase for Cash Exercise Right Privileges” (“‘Offer to
Purchase”) that it disseminated th purported Exercise Right Privilege holders on or about April
26, 2005, effectuates, relies on apd implements the interpretation in the 2001 Agreement, a8
amended, and thus would appeag to violate Section 19 of the Exchange Act. The Offer to
Purchase is expressly directed tdq cach person whom the CBOE deems to be a “CBOT Full
Member” and solicits each such person to tender by May 25, 200S his or her purported CBOT
Exercise Right Privilege in exchpnge for cash in an amount to be determined through a modified
Dutch auction. The aggregate anount committed for purchasing all such tenders is over $50
million.

The CBOE's Offer 1o Purchase at page 1 expressly defines “CBOT Full Member” 4
follows (emphasis in the ongina)):

“Please note that as the CBOT restructuring (referenced (n
various sectionsj of this Offer to Purchase) became effective Jast
Friday, April 23, 2005, whenever we use the terms “CBOT Full
Member,” “CBOT Full Membership,” or similar terminology in
this Purchase Qffer, we are referring to what previously was
known as a “CHOT Full Member” but now means the holder of
the requisite number of Series A shares of CBOT Holdings, Inc.
the requisite gumber of Series B-1 shares of its trading
subsidiary, the Board of Trade of the City of Chicago, Inc. and
the Exercise Right associated with such Series B-1 shares, as

a3
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further descritied in the relevant CBOT restructuring

documents.”

Full Member” is precisely the definition contained in the!
ccordingly, the CBOE is implementing the 2001 :
ipterpretation it embodies by rclying on that interpretation |
f it — to solicit tenders and pay very substantial sums of
basis exists to support the use of the CBOE Board’s '
r” other than the 200]1 Agreement, as amended.

This definition of “CBO
2001 Agreement, as amended.
Agreement as amended and the
~ prior to Commission approval
money to third parties. No othe
definition of “CBOT Full Mem

B. The Commission should disapprove the CBOE’s proposed rule change,:
where, as here, the CBOE apparently is wilfully violating Section 19 or
the Exchange Agt by effectuating its 2001 interpretation prior to

The CBOE’s apparent viplative conduct, even in the face of the Commission’s Febrfuary
25, 2008 Order effectively w g the CBOE not to effectuate the 2001 Agreement, as
amended, in advance of the Commission’s approval of its interpretation, would appear to bv: a
wilful violation of Exchange Ac} Section 19. This apparent wilful violation calls into question
the CBOE Board’s good faith with respect to its actions in purporting to interpret Article
Fifth(b).! The CBOE’s apparen{ violation is a basis for the Commission not to approve th
CBOE's interpretation. To apprpve it would be to reward recalcitrant conduct calculated tb
override the terms and purposes pf the Exchange Act.

Moreover, there are addifional reasons as set forth below, in the Apnil 26, 2005 lett¢r to
Spiegel and in the April 28, 2005 Comment Letter of former
CBOE Vice Chairman Thomas Bond and joining members, that the 2001 Agrecment, as .
amended, and the interpretation |t embodies are not lawful and authorized actions of the CBOE
Board and are not in accordance{with Delaware law and their approval would notbein
accordance with the Exchange Act or the Administrative Procedure Act.

C. The Commission should not approve the CBOE’s 2001 Interpretation
because the CBQE Board lacks authority to implement an interpretation
that creates exeycise right in persons who are not in fact members of the
CBOT and that pffects a material and substantive amendment of Article
Fifth(b) without first obtaining an 80% approval vote of the CBOE

' Ina letter from the CBOE's G
denied that it is violating the Exch
Coramission staff to sssure compli
support its conclusions and denial

ral Counsel to Marshall Speigel of today’s date, the CBOE has

¢ Act and asserts it is working in close communication with the

e with the law, but the CBOE's letter does not identify any facts to
any explanation of why its actions comply with the law,
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membership, as fequired by the plain terms of the CBOE Articles of
Incorporation agd Delaware statutory law.

1. _The purported interpyetation of Article Fifth(b) embodied in the 2001 Agreement, as
nded, is in fact and substante an amendment of the erms of the Article. There is no’

simpler example or definition oflan amendment to an Article of Incorporation than an action that
changes the words and meaning pf the document. The interpretation in the 2001 Agreemert, as
amended, substantively changes the meaning of the key terminology -- “member of the CBOT” —
in the Article. It changes the mepning from its long accepted, applied and plain meaning
identifying a person who is a mamber of a particular membership organizarion (a full member of
the former, now extinguished CBOT) to an entirely different meaning describing a person who is
a particular stockholder of partidular classes of stock in entirely new and different organizations
(the for-profit and corporately g¢verned CBOT Holdings, Inc. and its corporate subsidiarics).

Specifically, pursuant to the purported “interpretation” in the 2001 Agreement, as -
amended, the words of Article Fifth(b) are changed (i.e., amended) from “member of [CBOT]”
to the words of the 2001 Agreemjent, as amended - i.e., persons who own 27,338 shares of Class
A common stock of CBOT Holdings, Inc., who own the Series B-1 common stock of the CBOT
trading subsidiary (as described jn the CBOT Holdings, Inc. Form S-4 Registration Statement
filed by CBOT Holdings, Inc., abd who own a so-called “Exercise Right” created by CBOT
Holdings, Inc. that is associated Wwith the Series B-1 shares.

Delaware law provides afditional guidance that supports the conclusion that the
interpretation of Article Fifth(b){in the 2001 Agreement, as amended, is an amendment of that
Article. The CBOE is a Delawaye nonstock corporation. Section 242 of the Delaware General
Corporation Law expressly addresses requirernents relating to the amendments of certificates of
incorporation of nonstock corpofations. Section 242(b)(3) sets forth the permissible procedures
for amending the certificate of igcorporation of a nonstock corporation. Section 242(b)(3)'does
not contain specific examples of corporate actions that constitute amendments, but clear
guidance in that regard can be gleaned from Section 242(a), which identifies actions that
constitute amendments to a stock corporation’s certificate of incorporation. Section 242(a)(1)
expressly identifies such actiond as including, among others, “reclassification, subdivision,
combination or cancellation of gock or rights of stockholders.” Section 242(a)(3) similarly
makes clear that amendments influde any actions that change *preferences, or relative,
participating, optional, or other §pecial rights of the shares, or the qualifications, limitations or
restrictions of such rights” of shpreholders. These statutory examples set forth clear principles
that corporate actions that reclagsify, subdivide, limit, restrict, cancel or otherwise materizally
alter rights of equity holders of gonstock corporations are amendments to the certificates of
incorporation and must comply vith the procedures and standards set forth in Section 242(b)(3).

Here, the interpretation {n the 2001 Agreecment, as amended, materially alters the
respective rights, powers and inferests of the different classes of CBOE equity holders. The

B85



B4/28/2085 14:00 B478538998 MEMBER CHGO MERC EXCH PAGE 86

Mr. Jonathan G. Katz
Page 6
April 28, 2005

CBOE Articles of Incorporation fecognize two different classes of equity interest holders: (1)
CBOT members who have exerc)sed their right to be CBOE members (“hereinafter referred to as
“CBOE exercise members™), and (2) all other CBOE members, i.¢., those who have purchased
CBOE seats (hereinafter “CBOFE|treasury seat holders™). Any restructuring of the rights and
interests of any one of the classeg of CBOE equity interest holders necessarily materially affects
the interests of the other class andl, importantly, the value of the rights and interests of each iclass.
In important ways, those changeq are in the nature of a “zero sum” game — for example,
enhancing the rights of CBOT exercise members can correspondingly diminish the rights of
CBOE treasury seat holders by, among other things, diluting their voting power and the
economic value of their seats. Hpre, the interpretation in the 2001 Agreement, as amended,
creates a whole new group of CROE equity interest holders — particular stockholders of the new
CBOT Holdings, Inc. and its trading subsidiary. The interpretation thereby denigrates the rights
and interests of CBOE treasury sgat holders, by diluting their interests and power. Regardless of
what label is applied to the Board’s action, it functionally and substantively is an amendment of
Article Fifth(b) within the meanihg of Section 242.

Pursuant to the express requiremgnts of the CBOE Articles of Incorporation and Section 242 of
the Delaware General Corporatiqn Law, the words of Amcle Fifth(b) cannot be changed (i.e.,
amended) absent an 80% vote ofjthe CBOE membership.” The CBOE Board has fiduciary duties
to the CBOE membership to confluct itself in accordance with the organization’s Articles of
Incorporation and with controlling Delaware and federal law. Those controlling legal authorities
over the CBOE Board do not permit it to do indirectly by agreement with third parties (the
CBOT and CBOT Holdings, IncJ) that which it may not do directly.

The constraints on the BJn.rd’s authority in this regard are absolute — amendments to the
Articles of Incorporation may onfy be effected by an 80% affirmative vote of the membership.
The Board is without authority tq amend the Articles of Incorporation regardless of whether or
not it acts in good faith or might pe considered to be acting fairly with respect to an amendment

? Delaware statutes limit the authority of corporate boards of directors unilaterally to change fundamental
terms of certificates of incorporatiog and equity holder rights.  Section 242(b)(3) of the Delaware
General Corporation Law sets forth fthe permissible procedures for amending the certificate of
incorporation of a nonstock corporafion. Those procedures require that the governing body of a nonstock
corporation “shall adopt a resolution setting forth the amendment proposed and declaring its advisability.”
Thereafter, such proposed amendmént “shall be submitted to the members or to any specified class of
members of such corporation withofit capital stock in the same manner, so far as applicable, as is
provided in this section for an ent to the certificate of incorporation of a stock corporation
[Section 242(a)].” Further, Section242(b)(3) provides that the determination of the members of a
nonstock corporation must be in acqordance with any “provision requiring any amendment thereto to be
approved by a specified number or percentage of the members.” Article Fifth(b), requires that no
amendment may be made without the approval of at least 80% of the CBOE members.
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it would favor. As discussed abgve, however, the Board cannot be considered to be acting in
good faith, where, as here, it appgars to be w11fully violating Section 19 and the Commission’s
clear guidance in its February 25| 200S Order.’

Nothing in the Exchange Act supercedes these authorities. To the contrary, it would
contravenc the purposes and proisions of the Exchange Act to permit a corporate board to kvade
and denigrate the governing coq};mte documents and state law that control its governance.

Accordingly, the Commission shpuld not approve the interpretation embodied in the 2001
Agreement, as amended, as it is Yeyond the Board's power to agree to or implement and is -
contrary to the Exchange Act.

3. The 2001 in ipn_{mpli iary duty, Where, as here, there
are conflicting interests between fhe classes of CBOE equnry interest holders with respect td an
alteration of rights, the CBOE Bqard is conflicted from atternpting to determine the competing
and conflicting reclassification of rights and interests among the different classes of CBOE
equity interest holders, because ifs determination will necessarily favor one class of equity
interest holder over another.* Urider Delaware law, the Board should step back and follow
procedures governing amendmenjts. Underscoring this point is the fact that the Certificate of

? The letter of CBOE's outside coupsel Richards, Layton & Finger, P.A. submitted by the CBOE is not
reliable authority to support approvgl of the 2001 interpretation. The letter does not cite any authority for
the legal difference between an integpretation and an amendment and does not provide any rationale as to
why the CBOE's purported “int ation” in the 2001 Agreement, as amended, should be not be
considered an amendment of the Arficle Fifth(b). At most, the letter seems to rely on the spurious notion
that, as long as the CBOE Board chese to label its determination as an “interpretation” rather than an
“amendment” and did not invoke the procedures for adopting amendments to the Article, the
determination should be consideredjto be an interpretation and not an amendment. Such a contention
unreasonably elevates form over sustance by mechanically looking to labels rather than the substance of
Board action. Nor does the letter address the circumstances when an “interpretation” must also be
deemed in substance an amendmentand what consequences flow from that. The letter cited but one
relevant Delaware court decision th§t opined only that a board of directors had authority to interpret
certain terms in a corporate charter (Stroud v. Grace, 606 A.2d 75 (Del. 1992)), but that case did not
address an interpretation that had thg effect of altering shareholder or equity holder rights. Accordingly, it
did not reach the issue before the C¢mmission. Nor did the letter consider the Board’s apparent lack of
good faith evidenced by its apparen violation of Section 19. Where, as here, a law firm is retained to
provide its view as to the legal chargcter of a particular act, but its view fails to provide any relevant
statutory or case authority or creditgble rationale for its conclusion, it might be reasonably inferred that no
such authority exists and the view should not be entitled to any weight.

4 See also, e.g., Hartford Acc, & Infd. Co. v. Dickey Clay Mfg. Co., 21 A.2d 178 (Del. Ch. Ct. 1941),

Aff.'d, 24 A 2d 315 (1942) (right oficontrolling stockholders to amend certificate of incorporation must be
exercised with fair and impartial regard for rights and inverest of all stockholders of every class; any other
action would be a breach of fiduciagy duty of majority stockholders toward minority and would constitute
fraud).
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Incorporation’s requirement of a) 80% vote is there in part to protect minority equity holdets
from reclassifications that would prejudice their equity rights.

Here, the CBOE Board's fonflict is aggravated by the fact that its “interpretation” overtly
benefits one class of equity holder over another even when the favored class by its own eledtion
to demutualize the CBOT necessprily caused the extinguishment of any rights they might have
qualified for under Article Fifth(§). Moreover, many of the beneficiaries of the CBOE's
purported interpretation are not (BOE members of any stripe — they merely may have qualified
for an exercise right but did not ip fact exercise it.

4. The interpreianion of the 2001 Agrees as amended, is not g fair ¢or valid
interpretation of Article Fifth(BR A certificate of incorporation is deemed to be a contract:
between the state and the corporgtion and among its shareholders and members, and certifidates
thus typically are interpreted usirjg the rules for contract interpretation. In re New York Trap
Rock Corp., 141 B.R.. 815, 822 (U S. Bankr. S.D.N.Y. 1992) (and Dclaware authoritics cité¢d
therein). ‘

Here, since creation of the CBOT in the early 1970s, the plain meaning of “member of
[{CBOT]” in Article Fifth(b) has been understood to identify a full member of the former CBOT.
There is no basis in fact or law tq understand those words to mean a stockholder of a future.
organization. This well-establisjed meaning and commonly applied principles of contract
interpretation support the conclugions that “member of the {CBOTY” in Article Fifth(b) does not
recognize a stockholder in CBOT Holdings, Inc. and its stock corporation subsidiaries. In this
conpection, a court interpreting Article Fifth(b) pursuant to principles of contract interpretation
would perforce have to consider fhe meaning of the term as understood at the time the Arigle
was created and any other well-spttled understanding of the term thereafter. As stated in Séction
223 of the Restatement of Contrdcts (Second):

(1) A course of dealing is a sequence of previous conduct between the
parties to an agreement which is fairly to be regarded as establishing a
common basis of uriderstanding for interpreting their expressions and
other conduct.

(2) Unless otherwis¢ agreed, a course of dealing between the parties
gives meaning to or §upplements or qualifics their agreement.

Based on that longstandipg meaning of “member of the [CBOT],” a court would find the
CBOE Board interpretation to b¢ not only conflicted, but a material and unsupported departure
from the settled meaning of that term in Article Fifth(b).

5=l
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D. The Commission]s February 25, 2005 order in CBOE’s rule spproval
proceeding No. SR-CBOE-2004-16 addressed issues that are distinguishable
from the issues pfesented with respect to the proposed rules change at issue
in this proceeding and the analysis relied on by the Commission in that ¢rder
does not support approval of the proposed rule change in this proceedi

25, 2005 Order addressed a CBOE interpretation that |

concerned which members of the former CBOT would be considered full members for purﬁoses

of Article Fifth(b)’s exercise ri, That interpretation at lcast was grounded in considering the
circumstances of persons who were CBOT members. The 2001 interpretation is entirely |
distinguishable because it sceks fo address the rights and interests of persons whe are oot ir} fact

members of anything.

The Commission’s Feb:

Sincerely,

Pt L

Marshall Spiegel
1618 Shendan Road
Wilmette, 1L 6009

Donald Cleven
866 Valley :
Lake Forest, IL. 60045 j

Enclosure
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Mr. William Brodsky
Chairman

Chicago Board Options Exchanqe, Inc.
400 S. La Salle Street
Chicago, IL. 60603

Re: h rade Exercise ht

Dear Chairman Brodsky:

This letter is submitted fQr the consideration of the CBOE Board. As the Board is aware,
the Chicago Board of Trade (“CBOT”) formally demutualized on Friday, April 22, 2005, by
extinguishing its status as a m hip organization and becoming a Delaware stock :
corporation. In light of the demjitualization, there are no longer are any “members” of the
CBOT. That status has been extinguished; it ceases to exist. This structural change of the -
CBOT has significant consequerfces for the CBOE Board, the CBOE’s members, and the former
members of the CBOT.

A. The CBOT demutuglization extinguished the CBOT erercise rights under the

“BOE’s Articles of Incorporagon. The CBOT’s extinguishment of memberships renders the
exercise right for “members of the CBOT” set forth in Articles of Incorporation nugatory. Since
there are no longer any memberd of the CBOT, the exercise right set forth in the Articles of
Incorporation no longer confers §n exercise right on any person. Thus, the CBOE Board n¢
longer is authorized under the Afticles of Incorporation to recognize any exercise right for any
person. Consequently, the CBOE exercise memberships that have been enjoyed in the past by
CBOT members who had exerciged their rights to become CBOE exercise member pursuatt to
the CBOE’s Atticles of Incorporhtion should no longer be recognized and the CBOE exercise
members should be excluded frojn the CBOE unless and until they purchase or rent a seat
consistent with the requirements|applicable to all persons seeking to purchase or rent CBOE
seats.

B. The BOK B() etter Aereeinents purporting to jnterpret the CBOE Articles
of Incorporation gre outside tie CBOE Board’s Authority. I am aware that prior CBOE
Boards entered into letter agreements with the CBOT dated October 7, 2004 and August 1,:2001
(hereinafter, collectively, the “2q01 Agreement”™), which purport to agree to an interpretation of
the CBOE Articles of Incorporatjon to the effect that the exercise right for members of the
CBOT will continue to be recoggized for certain stockholders of the CBOT after CBOT
demutualization. As you know, |t has been my view that such letter agreements, and the
interpretation embodied within them, are without Jegal authority because the purported
interpretation of the Articles of lhcorporation that those agreements seek to validate constitutes
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an amendment to the Articles of{Incorporation and the CBOE Board lacks authority to amdnd the
Articles of Incorporation. In thi§ connection, the Articles of Incorporation, by their terms, do not
permit amendments except pursgant to an 80% affirmative vote of the membership. The
constraints on the Board’s authotity in this regard are absolute — amendments to the Articlds of
Incorporation may only be effecfed by an 80% affirmative vote of the membership. The Board is
without authority to amend the Articles of Incorporation regardless of whether or not it acts in
good faith or might be considerdd to be acting fairly with respect to an amendment it would

favor.

C. Ihe purported inter retlonottheCBOEArtlclesol’lncorr Hon embed ‘
the Augustl. 2001 and Octobet 7. 2004 letter agreem with the CBQO not effective, at
s mipimum. uniess and uptil approved b theSecuﬂﬂesndExchmeCmmluion :

{“SEC”). Even if the current CBOE Board would seek to rely on the purported interpretation of
the Articles of Incorporation set forth in the 2001 Agreement with the CBOT, the Board is -
without authority to do so, at a minimum, unless and until the SEC, pursuant to Section 19 of the
Exchange Act, approves the intefpretation. The CBOE’s prior actions and public statements
agree with this. The CBOE expfessly advised the SEC in its October 26, 2004 submission in /n
re the Petition of Marshall Spiegel, SEC File No. SR-CBOE-2004-16 (hereinafter “SR-CBOE-
2004-16") that the purported intgrpretation in the 2001 Agreement, by its terms, is not effective
and cannot become effective unlpss and until the SEC approves the rule change under Section
19. The CBOE, consistent with that view, submitted the purported interpretation in the 2001
Agreement for SEC review and §pproval on March 31, 2005. Currently, the SEC’s review'
process is in a stage of receiving{public comment and no SEC determination has been issued.

If the CBOE Board werejto act in a manner that seeks to effectuate the purported
interpretation in the 2001 Agreegnent prior to a final SEC approval of it, the CBOE would violate
Section 19 of the Exchange Act.| The SEC’s February 25, 2005 Order in SR-CBOE-2004-16
anticipates this issue, stating at gage 16: “To the extent . . . that any part of an agreement isia
‘policy, practice, or interpretatiop’ of the CBOE’s rules and that “‘policy, practice, or
interpretation’ has not been apprpved by the Commission it would be a violation of Section 19(b)
of the Exchange Act and the Commission could take appropriate action against the CBOE.”

D. Th BOE Board njay not proceed with its purchase offer for parported CBOT
exercise rights, at 8 minimum, jnless and until the SEC approves the purported
interpretation set forth in the 3001 Agreement. The CBOE also is without authority to .
proceed with its purchase offer tp purchase purported CBOT exercise rights as described in the
CBOE’s press releases dated Aplil 18, 2005 and March 1, 2005. That purchase offer was
commenced solely on the basis qf the SEC’s approval of purported interpretation of the CHOE's
Articles of Incorporation set forth in the CBOE's letter agreement with the CBOT dated
September 17, 2003 (“the 2003 Agreement”). That letter agreement allegedly interpreted the
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Article of Incorporation to provile that only persons who possess all of the constituent rights of a
CBOT full membership will be gecognized as “members of the CBOT” under the Articles of
Incorporation. The purported inferpretation in the 2003 Agreement, by its terms, was confined to
addressing the purported interpretation of “member of the CBOT” exercise rights in the coftext
of the CBOT being a membershjp organization. Neither the purported interpretation in thei 2003
Agreement nor the SEC’s final approving it purport to detenmnine the mecaning of “members
of the CBOT” after demutualizafion. Accordingly, based on the fact that the CBOT has now
demutualized, the purported intefpretation in the 2003 Agreement no longer has any lcgal ¢ffect
and is not a basis for proceeding|with a purchase offer.

Rather, as the CBOE itseff previously has recognized, following demutualization, tl_le
continuation of the exercise right is governed by the purported interpretation in the 2001
Agreement, when and if approved by the SEC. Thus, the CBOE must await final SEC apptoval
of the purported interpretation irf the 2001 Agreement, if any in fact is given in the future, before
it may proceed with a purchase gffer from the purported owners of purported exercise rights.

I also note that it would He a breach of fiduciary duty for the Board to proceed withithe
purchase offer for exercise rightq prior to SEC approval of the interpretation in the 2001
Agreement. Such action not only would violate the Exchange Act, but also involve the Board in

. an irrational offer to pay substan}ial sums for exercise rights that no longer exist and to pay: them
to persons who are not in fact m¢mbers of the CBOT as defined at the time the CBOE’s Articles
of Incorporation were adopted of by any other plain meaning of the term. Further, sucha .
purchase offer would disproportipnately harm CBOE treasury seat members by, among other
things, subjecting them a to subsfantial assessments to pay for non-existent exercise rights.

E. Summary. Following the CBOT’s demutualization, the CBOE Board is without
power to continue to recognize sy exercise right under the CBOE’s Atrticles of Incorporation,
the exercise memberships of fo CBOT members obtained pursuant to the now defunct.
exercise right in the Articles of Incorporation are extinguished and should no longer be
recognized, and the CBOE must ease all efforts to pursue its anticipated purchase offer for
CBOT exercise rights. In additign, even if the Board were 1o disagree with the foregoing, it is
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without authority to pursue the
SEC issues a final order approvi
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hase offer for purported exercise rights unless and until the
g the CBOE's purported interpretation in the 2001 Agreement.

1 amn available at the Boa{*d’s convenience to discuss these matters.

cc: All current CBOE Board

cmbers

Joanne Moffic-Silver, Esq.

CBOE General Counse)

Sincerely,

Marshall Spiegel
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