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Re: File Number S7-37-04 

Dear Mr. Katz: 

Williams & Jensen has worked with various business development companies ("BDCs") 
in supporting efforts to modernize the definition of "eligible portfolio company." We believe 
that the proposed rulemaking on the Definition of Eligible Portfolio Company Under the 
Investment Company Act of 1940 (File No.: S7-37-04) is not supported by the Securities and 
Exchange Commission's own data, as further explained below. As such, we urge the 
Commission to modify the definition of eligible portfolio company to one consistent with the 
original intent of Congress, and the supporting market data. 

Congress enacted the Small Business Investment Incentive Act of 1980 ("SBIIA") to 
encourage more capital access to small businesses, whether they are private or publicly traded, 
through BDC investments. The legislative history authorized BDCs to provide capital to "small 
developing or financially troubled businesses..."' It hrther explains the scope of the eligible 
investments for BDCs: 

"The pool of such eligible portfolio companies under the Bill is very broad ... It is 
estimated there are about 12,000 publicly held operating companies; the definition of 
'eligible portfolio company' would include about two-thirds, or 8,000, of those 
companies, plus all privately-held companies. In addition, the Commission is given 

1 House of Representat~ves Repo~t No 1341,96"' Congress, 2d Sess~on, p 23 (1980), ("Ilouse Report") 
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rulemaking authority to expand the class of eligible portfolio companies, following 
certain specific standards."' 

In its rulemaking the Commission does not take into consideration this legislative history. 
We identify several areas below where the justifications for the rule are not supported by the 
SEC's data, the data is used incorrectly, or the Congressional intent is ignored. 

First, in discussing the rationale that securities listed on an Exchange or on NASDAQ 
should generally not be considered eligible portfolio companies, the proposed ruleniaking 
asserts, "We generally believe that most issuers that are able to list their securities on an 
Exchange or on NASDAQ have access to the public capital markets."' The Commission's 
response to our Freedom of Information Act ("FOIA") request of data admits that no data exists 
to support this assertion. We requested the data used to support the Commission's "conclusion 
that companies listed on NASDAQ and the Exchanges have no problems accessing public capital 
markets, or any other data that describes companies that have capital access  problem^."^ In 
reference to this information request, the Commission responded, "With respect to items 3 and 5, 
our Office of Economic Analysis advised us that they did not produce any related data."5 

Given this response we take serious issue with the assertion in the Commission's 
rulemaking that suggests that excluding from the definition of eligible portfolio company those 
issuers with securities listed "on an Exchange or on NASDAQ, is a rational, objective and 
workable test".6 A rational and objective test should be supported by facts or relevant data, 
something which is lacking in this important premise of the rulemaking. 

Second, the proposed rulemaking emphasizes that BDCs should focus on investing in 
financially troubled companies. It would only permit a compasy listed on an Exchange or on 
NASDAQ to be classified as an eligible portfolio company if it met two conditions: (1) it has 
received notice from the Exchange or NASDAQ that it does not meet the quantitative listing 
standards; 4 (2) it cannot meet the initial quantitative listing requirements of anv Exchange or 
NASDAQ. 

Companies that receive a notice of delisting frequently are facing bankruptcy and require 
debtor-in-possession financing. As part of our FOIA request, we also requested data that 
supports the notion that BDCs have expertise to provide debtor-in-possession financing.' In 
reference to this information request, the Commission responded, "With respect to items 3 and 5, 
our Office of Economic Analysis advised us that they did not produce any related data."' We are 
concerned that the Commission did not consider the capabilities of and impacts on BDCs and 

' House Report, 23. 
' Securities and Exchange Commission, Release No. IC-26647 (November 1,2004) 69 FR 64818 ("Proposed 
Rulemaking"). 
4 Letter, David A. Stan to U.S. Securities &Exchange Commission, 22 November 2004, item 5 ("FOIA Request"). 
5 Letter, Ollie R. Wade, U.S. Securities & Exchange Commission, to David Stan, 5 January 2005 ("FOIA 
Response"). 
"reposed Rulemaking, 69 FR 64819. 
7 FOIA Request, item 3. 
8 FOIA Response. 



thcir shareholders resulting from the rulemaking's new emphasis on BDC investment in 
financially troubled businesses. 

Third, the proposed rulemaking states that "the Office of Economic Analysis has 
estimated that 60% of public issuers currently do not have securities that trade on an Exchange or 
on NASDAQ, and thus would meet the definition of eligible portfolio company..."' Data 
provided to us from the SEC's Office of Economic Analysis used in supporting this conclusion 
states that there are a total of 11,862 public companies, which includes those on the NYSE, 
AMEX, NASDAQ, OTCBB, and pinksheets, with 3,105 on the OTCBB and 3,108 on the 
pinksheets.'O Therefore, the rulemaking is incorrect to assert that 60% of public issuers are on 
the OTCBB and pinksheets. Using the SEC's data (which was used to support the conclusion 
that 60% of public issuers currently have securities that do not trade on the Exchange or 
NASDAQ), the correct conclusion is that 6,213 companies, or 52.4% of all public issuers, do not 
have securities trading on an Exchange or on NASDAQ, and thus would qualify as eligible 
portfolio companies under the proposed rule. 

Last year the House passed legislation, H.R. 3170, which would use a $250 million 
market capitalization standard, along with all OTCBB and pinksheet companies. Using the 
Commission's data and approach of excluding financial companies," a total of 7,437 non- 
financial companies (2,816 pinksheet, 2,826 OTCBB, and 1,795 NYSEJAMEXNASDAQ) , or 
about 63% of all publicly traded companies, could qualify as eligible portfolio companies under 
H.R. 3170. This is very close to the number of publicly traded companies, as identified in the 
legislative history (8,000 or two-thirds) that fall within the definition of eligible portfolio 
company. When using the very data the SEC staff used in formulating its proposed rule, 
applying a market capitalization standard of $250 million would return the definition of eligible 
portfolio company to that intended by Congress. 

We appreciate the opportunity to comment on the proposed rulemaking. We urge the 
Commission to provide a more meaningful update to the definition of eligible portfolio company. 
The definitiou should reflect the original intent of Congress. This will enable BDCs to provide 
financing to more small businesses, which will in turn promote increased economic and job 
growth. 

~ a v i z ~ .  Stan 

Enclosures 

9 Proposed Rulemaking, 69 FR 64822. 
10 Zane Williams, Office of Economic Analysis, to Elizabeth Osterman, Division of Investment Management, 
memorandum regarding "Calculations of the Number of US-Based Operating Companies," September 23,2004, 
Securities and Exchange Commission. 
" BDCs are frequently not permitted to invest in certain financial companies under the Act. 



UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

OPERATIONS CENTER 
6432 GENERAL GREEN WAY 

ALEXANDRIA. VA 22312.2A13 

OFFICE OF FILINGS AND 
INFORMATION SERVICES 

Mail stop 0-5 January 5, 2005 

Mr. David Stan 
Williams & Jensen 
1155 21st Street, NW 
Washingro~-, CC 20036-3305 

Re: Freedom of Information Act (FOIA!, 5 U . S . C .  § 552 
Request No. 2005-01452-POIA 

Dear Mr. Star: 

 his letter ie our finai respcnse tc your request date.& 
Xcverrher 22, 2004, and received in :his office on November 23, 
2004, for certain data conplied by our Office of Economic 
Analysis. 

After cor.eulting with other Cornmission scaff, w e  have 
determined to release to you information responsive to It.ems 1, 
2, and 4 of your request (See Enclosure). With respect to items 
3 end 5, our Office of Sconomic Anaiysie advised us that they 
did not produce any related data. 

The processing cost incurred is $28.00, tc research and 
review the responsive information. Please send your payment 
along with a copy of the enclosed invcice to our Office of 
Financial Manegement . 

If you have any questions, plezse call me at (202) 942- 
4330. 

Sincerely, 

Oliie a. WaZe 
fOiA/Prlvacy Act Research Speclalist 

Enc: csure 



TO: EJJZ-LLBETH OSTEmW, DNISlOS OF INVESTMEKT MAVAGEMEET 

FROM: ZANE WILLyL%S. OFFICE OF ECONOMIC hy-ALYSIS 

SL'BJECT: CALCVLATlOXS OF TEE h W B E R  OF US-BASD OPERA'fEG 
coMPm?Es 

DATE: 9/23/04 

CC : ROCmLLE PLESSET DNISION OF EWES-7 WSAGEMEKT 
JOKATHm SOKOBIN. OFFICE OF ECONOMIC ANALYSIS 
MIKE PIWOW-AR 

This memo SETS out our methodology for calplating the toal number of,U.S.-based public non- 
;,; 

financial comp&ies. 

To calculate the rotal, we looked 61 companies based on where their common equity trades: the 
exchanges, NASDAQ, OTC Bulletin board, or the pinksheet markets. For the exchange-mded 
and NASDAQ companies, we used &a h i s h e d  by the Ca te r  for Research io Securities Priccs 
(CRSP). Data on the OTC bulletin board was taken kom the OTCBB.com website; data 5om the 
pinksheets was taken from pinksheets.com. Data was collected as of the end of 2003 for the 
exchange-traded, NASDAQ, and OTCBB companies. For the pinksheet companies, our data is 
as of August 2004. 

For each market, we began with a ltst of all companies uith common eqwry trading on those 
markets'. ?here were 2,386 issues on the 3 Y S E l A n  markets. 3,263 onXASDAQ. 3.105 on 
the OTCBB and 3,108 on the pinkshects: for a total of 11,862. 

We then eliminated securities associated with companies headquane~d outside the United States 
and those issued by financial inslitmiom to narrow rhe.sample to US.-based operating 
companies. 

We i d d f i e d  1$82 hTSEIAMEX companies (17%): 2,240 XASDAQ companies (24%): 2,826 
OTC Bulletin Board compaaies (30%): and 231 6 Pinh5heet companies (30%) using the a3ovc 
approach, for a to& of 9,464 US-based operating companies. Together, the OTCBB and the 
pjnkheet companies ascounted for 60% of our szmple. 

The-mSE1-,A;Wcon~panies. had-~.ketcapirali~tions-ht-~angefiomSl.2 million roZ31-L.- 
billion. The NASDAQ companies had market capimlizations from S1.l million to $296 billion. 
Comprehensive d m  on the market capitafizztions ofthe OTCBB 2nd pinkshed companies was 
not readily available. 

I We corrected for csscs when mdiv~dud compmes h d  rriuhpk ciasses ofeqmty trading 



Pinksheet Companies I OTCBB 

I 
NYSEl AMEW i Under $25 million 
NASDAQ companies Under $50 million 

I Under $75 million 

j Under $100 million 
1 Under $250 rnlllion 

Under $500 rnlllion 
1 Under St billion 
I 
I Total I 

Dala as nl 12/31/03 lor ~ 4 - b a s e d  financial companies 
Some. CRSP i 

Number of nan. 
financial US 
companies Cumulative % 

2,816 30% 
2,82fi 60% 

NYSEI ANIEX NASDAQ 
Companies Companies 
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J D  WILLIAMS 

G.S. Secur~t~es  & Exchange Con~nnss~on 
FOIA Office. Stop 0 - 5  
6432 General Green \5'a>l 
Alexandrm, VA 22312-241 3 

Dear MadameSr :  

Under the Freedom of lnfonnation Act (FOIA). please send me the f o l l o ~ i n ~  information 

(1) For the 1110S1 recent period fol- \vhich information has been compiled by the Office of 
Economic Analysis please provide copies of all relevant infomlalion that includes the 
following data: 
(A) The total number ofpublic con~panies (other than ADRs) traded on the Exchanges; 
(B) The total number of public companies (other than ADRs) traded on NASDAQ; 
(C) The total number of Bulletin Board companies; 
(D The total number of Pink Sheet companies; 
(E) The total number of public companies (other than ADRs and financial institutions) 

traded on the Exchanges with market capitalization of less than 5250 million; 
(F) The total number ofpublic conlpanies (other than .4DRs and financial institutions) 

ti-aded on NASDAQ with markel capiialization of less than 5250 million; 
(G) The total number of Bulletin Board companies (other than ADRs and financial 

instiluiions) with market capitalization of less than S250 million; and 
(H) The total number of Pi~lk Sheet companies (other than ADRs and financial 

instilu1ions) \vith market capitalization of less than S250 million. 

\4?e understand ihat the abo1.e information; 01- data similar to the above: \\-as conlplied by the 
Office of Economic Analysis in support of the Division of investment Management's efforts to 
develop a staff position on H.R. 3170, and ultimately the Commission's proposed r~~lemaking on 
the Definition of Eligible Portfolio Company under the lnvestnlent Company Act of 1940 (File 
Y o :  S7-37-01). Please pro\.ide any othei- data I-eflecting the number of companies and. to the 
extent available_ their trading platfoim used to determine the percenta_ge of public con?panies thar 
might beconle eligible portfolio companies undel- H.R. 3150. 
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(2) Please provide all supportins data (including raw number totals) used in analyzing tlie 
percentage of public companies that \vould be considered eligible portfolio companies under 
H.R. 3150. 

(3) Please provide any data that supports the notion that Business Development Companies 
currently provide or have expertise as providers of debtor-in-possession financing used in the 
development of tlie Commission's proposed rulemaking on the Definition of Eligible 
Portfolio Company under the investment Company Act of 1940 (File No.: 57-37-04). 

(4) Please provide all data used by the Office of Economic Analysis supporting the estimate in 
the Commission's proposed rulemaking on tlie Definition of Eligible Portfolio Company 
under the Investment Company Act of 1940 (File A,'o.: S7-37-04) that 60% of public issue!-s 
cun-ently do not Imve securities that 11-ade on an Exchange or 011 NASDAQ. Please identify 
whether the data supporting this percentage includes private companies issuing debt 
securities. 

(5) Please provide all data used by the Commission staff in developing the proposed rule on the 
Definition of Eligible Poflfolio Company under tlie Investment Company Act of 1940 (File 
A'o.: S5-37-04) that supports the conclusion that companies listed on NASDAQ and the 
Excl~anges liave no problems accessing public capital markets. or any other data that 
describes companies that 11a1.e capital access problems. 

The information requested herein is necessary for the purpose of filing comments on the 
proposed ruleniaking on tlie Definition of Eligible Portfolio Company under the Investment 
Company Act of 1940 (File n'o.: S5-37-04). Therefore we \vould appreciate receiving the 
requested infomiation as soon as possible. 

I will pay up to S2.000 for search and reviexv fees. Should the fee amount exceed $2,000 please 
inform me so il~at 1 can determine if additional amounts sliould be authorized. My d a y h e  
telephone number is (202)973-5995. 

Sincerely. 


