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The h e r i c a n  Bmkers Assaciationl ("ABA")appre~iatzsthe apporraniry ta 
comment on the cumnr secuddcs regulatory s y m n  for smaller companies, 
including the irnpaur of the Sarbanes-OxleyAA oof2002 ("Sarbanes-Oxley" or "the 
Act") on the system. 14Xesponsc to rhe request for publie input by rhr; Securities 
and Exchange con,dssion's Advisory Committee on Smdct. Pl;~blicCompdes 
(hereiesrfter referred ro ss rhe ' cCon~mi t t~ea~ ,we respectfully submit these comments 
with padcular foc.us on community banks and savings associations @ereinafter 
collectively referred to as "banks"). 

At the outsm, the ABA wodd like to take this opportunity to endorse 
tvh~leheartedlythe Cornmittee's recent r~camrnendationsto thc: C~rnmission.~ 
SpedEcaUy, h e  Committee has rccornn~endcdthat the Commission delay Section 
404 reporting nzqGernem far non-accelerated filces for an addtiand year, As we 
discuss below, Section 404 af Sarhnos-Oxley reqviies management to ftp:porton 
internal control over financial reporting, This sectioq more than any other secrion 
of Ssrbaaes-Oxlcy, has caused public companies to incur huge reghtory burdens. 
Delaying Section 404 reporting requirements for an additional yaar; for nan-
accelerated filersgwill zdow compdes additional time to banefit From the guidance 
put fa& earlier this year by the Cornmission and the Public Cainpany Accounting 

' l l i c  AUA,on khJfofrhc muw chon two aJUionmnm und w o m n  w h ~  towth:rhcr.allw o k  in h c  rm!.ianti;hnka, b h g ~  
c u r u p d ~  of h i e  papidly &urigi;ing induuq. Icr mrrnbceabip-whichdftankiwilwliwions ro bcat rcprawnt rhc L>~l;~~titbi 
hdd+ mmmunky, r ~ i  and hsldin~c o ~ n p k ~ i ,  u~s~dil~io~ls,Jond rrnd mu11eyc m i w  b r ~ ~ l &  a5 well ux v ~ v i n g ~  tru~twmpmim 
und wings buhkt-makw ADA the I~~q~i!eu tmdc associntim h the country,Ls3nki-1~ 



Ovcxsight Board ("PChOB"), as well as any fiorrhcoming 4 s  changes 
rccarnmefidcd ro the Commisdon by the Committee. In addition, cfflcicneics 
dwmbprsd &tough accelerated fder complimce will g e n c d y  inure to the benefit of 
non-accelerated fderu, 

Wde we strongly support this rccanmeodatian, the ABA notes that fag d 
practical purposes, the r~comrnmdation,if adopted by the Commission, is 
meaningless for inmy community banks, whose market capitalinatiorl is approaching 
$75 million. Consequently, we would urge that the definition oEnon-accelerated filer 
bs:revised significantly to provide meaningful teU:lief far these smaller public 
campmies. 

The Committee has also recomrncnded thar the Commission permancmtly 
exempt smder public companies from complyingwith its accelerated filingtime 
periods for f ing annual sepo~tson Form 10-Kand q~wtcrlyrepasts or1 Form 10-Q. 
The Committee has generally defined smaller public cornpanics as those with less 
rhan $700 million in market capitdimtian. If the Commission were to adopt the 
Committee's recommendation, smder public issuers would have 75 days, rather ~har 
GO, ra file annual repors and 40 days, rathex than 35, to file q~arterlyrepouts. 

The Al3A specifically rccommmded ,that this action be taken when it testified 
before rhe Committee earlier this year, Often, s m d  banks have only om person 
charged with regulatory reporchg for the company, In addition to having 
responsibitity far frling Farms: 10-Kar 10-Q, thi;;person may &a 'be respansiblo for 
fiting, on e qusrrierly basis, call reports with the primary bank regulator, and perhaps 
holding company reports with rhc Federal Reserve 13aad. Purfiermore, this person 
i s  often tasked with internal reporting, g e n d  accozmting matters, interest rate 
scnaitiviy aaalysis and investing. 

Mai~yr~romunityLsnlrs CU-J little afford the Hf~rnmiorltechnolqp to 
campile these periodic reports in an automated fashion. Consequently, many aF 
these docun~ent~are compiled using manually created sprcdrl1et3ts. Shorttbing the 
cwrent filing requirements for reports scqdred under rhc Securities Exchange Act of 
1934 ("Exchange Act") wiU present additional personnel and in~reasedtechn~logy 

aexpenses. h.lrhoughwe understand the Cornmissiod~desire for early fhngs, we 
believe that the increased costs m e  not justified for srnolltr companies. 
Conuclucndy, we ate waemcly pleased that the Comrnittce has agr~odwith our 
recommendation to exempt permanently smaller public companies from being 
subject to these gccderated filing requitaments. 

As the Commimc is aware, the Sarblner-Oxley Act imposes consiclenble 
fmencid and oppoamnity costs on s n ~ d apublic companies. Direct financial 
cxpendirurcs for audits, leg$ services, and liability insurance have all increased-
bxpmditutcs thar *rc ultimarcly borne by the company's sharehaldcrze, For example, 
one of atu member bmlrr reported h a t  thc bank had spent as much a6 six percent 



ofits revenues on complying'with the Act alone. By far the greatest incteasc has 
come from auditing expenses, cspccidy fm smaller companies with revenues of less 
than $1IsiJlion. Accordi~~gTO Q Poky 8c Lzdner study, small company auditing 
expemru rase by 96 percent from 2003 to 2004.~However, far firms with mwo 
than $1 billion inrwcnuew, the increase inaudithg fees row a significant, but. more 
inodcst, 58 percar. Clearly, auditing Eecs haw risen in d cases, but have had a 
disproportionate impact an smder  conipanics, 

In response to growing rtsponsibili~es,&rector and officer liabiliry insurznclt 
and compensatory fees haw dsp incteascd. According to Gmnt Thorntan's 
Eleventh Annual Survsy of Community 13ank E!,xecutivcs, three-f~uthsof the 
responding comn~unitybanks cxperiencecl an increase intheir liability insurasiccn6 
Costs associated wirh added liabilicgr insurance expenses are again ultimately borne by 
the community bank's shareholders, 

Leg41cost6 associated with complyingwith the Act hiwe dso increased. As a 
rewit of Sarbancs-Odey, public compmim h v e  had to hire additional l e d  covmsd 
tsr assist h e m  in drafhg carnmictee charters, corporate governance pfinciples, codes 
of ethics, director indepmd~ncesurveys, mdkonrd of &rectos and committee 
assewrncots. W e no anc wodd &pace that hcse documents are important in 
ensuring director independence and focusing &rector and senior management on 
thcit sespective rcsponsibjliries,rhc new costs associated with preparing these 
docummts, particularly for smaller public companies, should not be ovedooked. 

The Act has dso imposed significmtopportunity cost an banks by 
damlxnkg the grow& af business and diverting rraff from their regular 
rruponsibilities. l ? ~ rexample, some banks, wishing to expand their business by 
opening new bmches, have determined that they cannot aibrd the regulatory costs 
that would follow rhe initial public offering needed to raise the requisite capital for 
expansion. StiU other banks have had to ~acriBccdeveloping and prodding new 
products Ebr thdr customers to channel resources toward compliancewith the Act. 
Fusthern~orc,sta5f at community banks are spending an excraoxdinaty amount in 
e n s b g  compliance with the Sarbanes-OxkyAct-time that rni811t have orhexwise 
been spent on meeting with new and cxis ringcustomers and developing products 
and services for h s e  clients. According to the afocementionod Eoley & Lardner 
study, "lostproductiviry"from cornpliancc with Sarbancs-Oxley cast an average of 
$1~njlUonfor companies with revenues under $1 billion? 

Given thcsc enormous financial,and opportunity costs, che Satbanes-Oxley 
Act has clearly inflaeaced s d t x  public companies and their docisions to become; or 
~~mzlina public company. In response t~ rising costs, many s m d  insticurions have 
publicly announced their decision to "go private'' by reducingthe nunlbcr: of 
shareholders ofrecord to I w  than 300, Once "dereghtexed", these private 



companies may av~ idc~rnplyingwith some of the more oncrous corporate 
governancept~visionsofSarlbanes-Oxley, most spccificdly Section 404's 
requirement for management assessment of internal conrmls, but often at the 
expense ofreduced resources avdhbb fw expanding heir businc-as and reaching 
more customers, 

situation is particdady true for the 'bankingindwtry, Since January 
3,005,ABA estimates that forty-om banks and eighteen savinp in~titutionshave 
reduced the awber of shareholders ofcmwd to below 300 in ordat t~ become 
private compwlies.' In many cases, the banks md swings instituticnu, pardcdarly 
those with low r r~d in j~volumes, haw explicitly stared .thatthe cost ofcomplying 
with S~srbams-Wryfind h e  concomitant dccreiiw in cnnings per share no longer 
justified temaining publicly traded, Interestingly, rnnhy of there banks and sayings 
associations pledged to conhue to have thdr financial statements astdited and to 
make quarterly and adnual bnmdal infovrnadun avdilable e~ the public. These b d t s  
were not trying to avoid public disclosure, bur, mther, excessive rorullaxy cosm. 

Community banks arc, however, genenlly reluctant to engzgr in he stock 
buybacks r r q ~ t dto reduce the number of record holders to below 300. 4 s  @.riel 
Elanton, President and CEO of Georgia Bank Financial Corporation, testified bofore 
the Committ~eonJune 17,2005: 

We arc rclucrant ro [dc-register) because the Bmk was founded on the 
belief that the Augusta [Georgiaj arm needed a locdy owned and 
operated, rdation~hip-basedbank Most ofour shnr&oldcss Jive 
within a,urma8qt md dlbut a f w  do some budness with the bank. 
T h i s  locdktd ownership is quire common at community banks wross 
he 'U.S. Often tia1cs, invcstirzg in the locd bank is dac 4nJ.y renmining 
investment membcre ofa community can still make.' 

For those c o m m ~ t ybanks that cannot zeasanablp go pivare due ta B I ~ g e  
shnzoholder Law, many are bred to merge with a larger partner in order to spread 
our che cost afcompliance. This mcrget option dcnies the investor the chance to 
invest in n local small business because, ofkn times, thc ncquiring cornpalay i u  la~ated 

samc distance Exam rht local community. In these situations, the community suffers 
n double Maw in that the cornrnulity loses a local business in which, to h e s t  and 
also local jabs, as d ~ a  acquirm cansolidat~sheadqu~rteropcrdonsaway~ut-a€~arca 
fwrn the locd camnunil;y. 

For th is  reason, the M3A previously )~CIvoeaad'~that rho Comid~donrevise 
the shzrwholdrr threshold fox regisaation under Section 1 2 0  afthe Exchange Act. 
Poc the banking industry, h e  $10 miUion asset threshold is inconsequential,becauw 



39 percent of 311 banks have assets in excess of $10 million. Withour intention.to 
offer sham publicly, many community hanks have seen h e i r  shareholder basa grow 
as succesuivc genttations distributed their stock holding among their descendents. 

While the auscr,sixe parameter has been incrcrnim~d.lyjncreased from thc 81 
&on level initidy required in 1964 to $10 million in 1996, d~r;500-shareholder 
threshold has never been adjusted. Yct, becmse rhe $610mUon asset threshold is , 

i n c o n s b q u e n ~the 500 shareholder patameter is the critical criterion for 
deksmihg which banking orgmkations are subject to the Exchange Acr x~porting 
requirements. This current indicator of a public market should be increased to vame 
level between 1,500 to 3,000eharcholders. This lrvd wsruld appropriakly establish a. 
sepjsuation threshold comparable to the anr enacted in 1964. The 300sharcboIdex 
ofrecord icquircmefit for dc-regisreringshould be revised to zomewbere bcrwea~ 
900to 1,800 shrJrJlolders ofrecord. 

In &is regaxd, wr understand that:the Committee is considering revising the 
cwent shareholder threshold to measure the number of beneficiJ shakeholders,:" as 
oppowd to record holdcrs. We believe this revision wuuld be a grave mistake. A 
survey of ABA's Cornmuniry Bnakm Council rrrredcd that many corrmmlmity banks 
have a. significant nvmber ofbeneficial owners, not dof whom beneEcidy hold 
through company-spon~orod401(k) or ESOP plans. Consrqutndy, any 
determination CCJ move from record to bensficiJownership foot counting 
sharcholdem for Section 1 2 0  registration purposes could force into the periodic 
reporting aptern many b d s  that currrntly are not in the system. Such a result 
would be totally contrary to the position the banking industzy has advocated before 
the Commission and the Committee. 

The ABA w ~ u l dalso note that any move to count beneficial, and sot record, 
ownership is inconsistent with the Cornmission's own shareholder ccrmrnunicsrion 
rules which give beneficid owners the &hr to withh~ldidendfyhg information ham 
issuers, Many banks thu hold sccuriries in nominee name report:that beneficial 
owners rarely approve tho release of idcndfying information to issuers. 

The banking industry has had significant expedence with mmagenerrc 
reporting on internal controls and auditor attmtsltions. Thc FD1C Implrovenlent Act: 
of 1991 (FDICLA) and the corrc~pondii~gb~lnlEingrcguladons have long xequired 
h i s  type of reporting for banks with total fss~its06 $500 d o n  end more. Given 
our industry's exm5ivts rxpcrimcc, we can offes many usem comments on tbr 
Section 404 process, bccause many a€rhcsr?,provisions ofSarbanes-Oxley were 
rnodvlcd on the FDIClA requirem~nts.We note that the FDP'C,which i s  
responsible for 1TWA reporting regulations, has recentlyproposed that the 
threshold be raised forinternal control reporting." If Ei~zalized,such rtporting 
wodd only be required for banks over $1 billion intotal met^ rather thm $6500 

1 '  Wc?use the kerm"bncfic:LRI1~lkmnumhip"mrnann uquiuhlt: ownw&p, not uwn~crsliipwhcri tba holder has tho d@c ro v o k  
&c $ w i tqf cicrCi~rinvuamenr diactction. & R u b  19d-3vnrl 14b-$17 CFR '140,'lM-3and 240,141s-2. 



million. Although this proposal does not affect the. Commission and Sccuan 404 
reporring, it illustrates the banling regulators' interesr in regulatory relief fur 
cornmuicy bsmks. We do,however, strongly encourage the Co~nrdrttcand the 
Commission to W d y  conddet permanently exemptizlg s m d  public compdes 
Erom Section 404requirememu, Far examplc, aU campanies with less than $700 
&on in t ~ ~ a i k c r  rnibht be the appropriate nnoasurc of a smaller publicc~pi.tdzadun 
compdny exempt from both accclcratxd fang ofFornls 10-Kand 10-Q and fxom 
Secrtion 404 rrqukements. 

In addition to re-thii~lingthe nccd to kc a publicly-traded compmy, many 
small banks:arc being forced to incur huge new expenses associated with complying 
with Section 4Q4, despite the fact that banks have bcm subject: to similar FDICIA 
reqaitemenrs since 1991. For cxgmplt, while many cornnlwlity banks prefer ta usa 
the accounting fim with which they have long dealt because of  i t s  banking experrim, 
the costs ham in many cases become prohibitive, This unintended consequence of 
Section 404often forces srnder  instituboas ro hire an audit: Eirm with Jess banlung 
experience generally and hss Edmiliadty with its pasdcdar business model. 

*J Ie  biggest challenge for ccrnmuhity ba.& is r n r r ~ ~the srdfmg 
ncrdr fbr Section 404, In some cases, community banks hwr had to concrart 
with third-party vendors to complete this work. One commwiry bank with 
$140 million in assets natcd its biggest problem is finding the mmpower 
with expertise to do t he  job. As this bank noted, the arnouar ofwork required 
to comply with $ecrion 404 is the same for it as it is for a bank ten rimes its 
siae, 

This lack ~Eadr;qpatcmanpower can be at tr i lu~dto the fact that s d t a n k s  
often compete audit firms and larger companies thar ran offer greater benefits 
to hire the same people. Some small businesses muut hire "vendars", which arc w r y  
costly both in terms offimncid resources wrld rraining to learn the small company's 
pwdcular processes and work f l ~ w .For smd businesses in small comnussities, the 
experiemtd vendora me generally not local, leading to additional large out-of-pocket 
reirnlsussements. 

Banks of all siaeo are plcilscd with the naw pidance PCAOB issued on May 
16,2005.Although that guidance ddresscd many concctm and promises EO 
simplify sonlrwhat the watk required of both lnrga and small compalzies, the jury is 
s t i l l  out as to whether it will, in fact, seduce costs. Believi~gthat further changes ate 
s t i U  srucid fa smdl busincs~es,the ABA offers the fallowing additiond 
rccornmcndations for refaun: 

As we hava previously adv~mted,the ABA suggests that the Commission 
simply require attestations Wher diaa both attestations and audit opinions on 
internal controls." For h e  purpose of r~poIdng byOn intemd C O ~ E ~ O ~ S  

manslgcmmt and the re1at:edatte~mtbnsby aditors, the requirrments of FDLCJA 



and the Sarbanes-Od~yAct are virtually identical, bath rrqrriring attestations rather 
than audit ophioni;. Sindwly, the regulations that implement dmrr lawsi4arc the 
samepwith the exception ofthe definition of d ~ ereporting entity, the roqchircrnents 
relating to matedal wcraknarses, and certain quarterly pcacadutes. 

Unfortunately, the sinilsritirs beween FDIClA and Section 404 
implemenwion diverge under the rules issued by the FCAOB. Whm the PCAOB 
davclaped its new aaditing standard, Auditing S t a d d  No.2, "An Audit af Internal 
Contrd Over Fjnmcid RepoxortingPerformed in C~njunctionWith an Audit of 
Fihancial Satemend' ("AS 2'7, to help auditors provide the Section 404 arte~adons, 
it expmded the Section 404 requkcmcnt from an attestation by exrerd  auditors an 
managc~,eent%assessment ofinternal controls to include nn additional stand-alone 
opinion by external auditors on internal controls, 

The PCAOB nppmts to have based its decision to require audits" an Section 
103@)of the Act. TheABA does not believe that Section '103(a), which dewibes 
th rdes the PCAOB must ectablish, requires audits, Instead, Section 404 clearly 
~ M ~ C Sthat attesrarion~'~--notaudits of internal controls-:ire required in, the 
reporting process, 

The requirement for atmtations inaddition to azldirs of ir1tcr4 
controls has led audirors ta re-test managemat's testing ofinternal conttols 
d,&en perform new tests of hose same weas for the wdits afifrtend 
controls. For small banks especially%chis uanoeessaty duplication of effort is 
costly and ptovidcs little corresponding benefit. We belime that these 
redundant rests are unnactwary. 

The segregation of dullies in major risk areas of a small company is possitrk. 
However, segregating the duties ofperforming a control, dntckung the control, and 
tttstiag rhr control Ir cxrremely difficdt for small businesses with few emplayces, 
Oftect, small companies must hire an expdnsive independent firm toperhm~the 
Section 404testing - in somc cues,a wsstct of sharehddacs' investment t:t h e  

business. 

The ABA encoumgek the Cammitree to examine rhe lack ~f ernployce 
resources by evaluating the necccssity for management to perform independent 
testing. For example, investors in smaU banks may find it acceptable to know that 
manslgement has controls inplace that are doc~mmted.Managernant codd report 
on htoxnal cantrolu, based on the documentation it receives ftom the cornpmybs 
vwious business weas, mdaudieoxs co~ddattest to rnanag~mcnt'sassertiom. The 
documentation would also be the basis for toe suclicors' resting aad reporting, 



If the Committee does not adopt this recammendstion,as sn alternative, we 
suggest that the  Committee recommend chat the  Commission clari$ the scope af 
tasting for timd compdts .  Without such clarification, the coverage may bc in 
practice inconsistently applied and cxtmndy li& for many s m d  lmsinesses, 

The ABA also recommends that the Commission coasidfsr a 90-dq windaw, 
prior to a comgany'b:fiscal year-end, during which a company could astablish its '"as 
of'' assessment date. Closing proccdurm arc generally the same for third and fourth 
quarter, and rhis regulatory relief could case somc of the staffwork averload at yw,rm 
end For both the acc~tmtingfirms and banks. 

Many s r n a  bbushqssts have p a t :  &fficuly cornplcung the work at year-end 
while continuing to focus on buslncss needs. Again, this issue concerns manpower, 
and tither the above recornrnendarion OF a variation of it could reduce the wain on 
sinall companies. For example, some small buoipessts wodd like to perform testing 
earlier in the year, but additional work looms at year-end. TB wm~ecases, small 
businesses over-test becaue they are uncertdain EIS to how much to do initially as well 
as dwing rc-perfomlance of the testing. For example, could the entity perform 
certain tests during a specific quarter, as long as such tesdng is petformed during the 

same quarter each year, md nor prepare a rollforvirard of testing? If so, odd h e  
auditors also attest to those specific tests as of ~nanagarnent'sresting date and 
disclasc the timing inits mesratiod This flexibility wodd be extremely uucfd to 
companies, which are busy at year-end, as well as to audit f lxms, which are often 
thinly sta.ffedat par-end. 

The A'BA recognizes that the law specifies the "as bf'' date. However2the 
Commission could require &at cbrnpanies use a consistent "as of"date (along with 
very limited ro1lfmvat.d procedures at ytu-end relating to significaizt ch*mges).to 
ensrim mmpliance with the law. 

The banking industry is highly regularrd from a risk pcmpecbve, which 
mitigates thc need For annual wsessrnents of internd controls. The Commission 
should require theso msessments evry o&er year with the focus on activities 
surrounding the core busineis or hgh risk a~easand on frequency and severity of 
material lo~sesor misst;lterncnts. 

The rde ofrxtemd auditors needs to return to a tmp ted  -dbdt arms-lcn~$h 
-advisor role. Ahhaugh thr Act cImrly increases h a  tension between an audtor's 
rde  as botb ian advisor and indepcadenr examiner, it appoars tha~the division may in 
practice have shifted tao far, The ABA believefi hexe are at loasr N o  rtmons for 
this; (1) the new reporting relatiunship bemen the auditor and the audit: committee; 
,and (2)the rules relating to audiror independence. Xn the past, auditors proviclcd 
wmagement with helpful ~ecormnandationsfor improvements. H ~ w e v e r ,in the 



current envir~nrnent, this relationship has shifted heavily towsl~deofotcernent,with 
the almost con~pktoloss of the auditor as a valued advisor Ea m a w p n ~ n t .Often 
smaller instimtion~arc p~~cticdulyaffected by this situation because they do not 
have a wide range af outside ~dvisorson retdacr. 

The PCAOB's Miy 16,2005, guidance addresses patt of th is  concern by 
clarifying chat audit firms can padcipate in draft financids and di~cussionsabout the 
appropriate accounting. Howrvd~,thwe is room for furher improvrmmt. Far 
example, external audrors should evaluate the ftequency of cantnct with audit 
cornminetis, considtr whether the issues presented to the audit camnzittees a m  
significant enough ta rquire the au& committee's attention and whether the iewes 
raised are a wise use of the audit committee's time. %heappropriate level of audit 
committee involvement is imp~rtatso that there i s  no blurting of the distinction 
beween the responsibilities of the audit zommittee and fundpme.n.ntalmanagement 
responsibilities and also so thar the audit eornmirree can address those issues that 
mattcx mwt, 

The Committee has raised some difficult quesrions oil accounting standards. 
Most camrnuniy banlcs would probably respond that the w r e n r  accounting 
standards arc in many ways happropthaw far s m d e r  companies. Howcvor, many, 
wo~dd.also prefer not to barn tw different scts ofstandards to evaluate borrowers' 
fmmcial statements. 

The be& ~xampleof an avedy complex sramdard far small companies is 
accoundng fur dmivazivrs, Skternent ofFinancial Accounting Standwds No, I 33.'"' 
This standard md the many Derivatives Impleinrntation Group dedslons fillpages 
and pages, m&ng it virtually impossible for s smd conlpmy to digest dl those 
rules. Some havt argued that s m d  businesses should not be involved in dmivatiws, 
which may be m e  for some businessas bur c e r t d y  pot for m industry such as 
b+mkingthat &&y faces inteccst-rate, credit) and currency-exchange risks. 

.AD example of an unnecrssaty accounting stmdsd for small bmks is Fair vdue 
disclo~ures.~'Analysts do nor even question the largest banks nbucit: such 
disclosures, maldng it difficult to believe that hll compliancs with SFAS 107 is 
necessary for'small companies - esp~ciallyLecausr: $a nmny of&c vducs la& 
sufficient reliability,simply due to the natvrc of the finmcisl instmment. 

In addition to the application of some ofthe standuds for small banks, there 
are prproblcns relaring to the frequency of change in accaurlthg standuds for 
financialinstitdon$. The Finmcid Accounting' Stmdards Board ("PASB") 
cootinues to develop m a y  nev rules and new interpretations of existing rules 
rdating to financial instruments, resulting in inmy chsngcs f ~ rsmall financial 
institutions, Many o f  the proposals or find rules either have r1.r~potenrid to or 



actually do result in nujor chan8es for s m r d  banlru, resulting incostly new 
proccdlltes. Qften, the casts of implementation outweigh the bcnrfits for smd 
banks, 

As part ofthe Commission's oversight of the FASB, the ADA encourages h a  
Commission to work with rhe FASB to prioritize the new accounting changes 
nacdcd and evaluate the cosrs and benefits for Loth Iargt: and smd companies. We 
have worked with the wxwrrting standard setters on srndl bwk cuxlcezns. We 
appreciate the many changes the Comdssion has made to ppropased rules a$ a result 
a€thurc effmts. However, futher evaluation ofcosts versus benefits arc needed, 
including not only the coasidetati;anofdollar costs,but olsu 
time casts. 

Extended cltfectivc dates foraccounting standards sometime provide s m d  
businesses with the opportunity ra barn from the experiences oflarger compai$crs, 
Sirnjlarly, the smaller audir firms thar work wiih small businesses have the 
opportunity to lcam fiom the experiences of  laqcr audie f m s .  Extensions dsa 
provide smde]: companies w i h  a longer time f r m a  in which to employ their scarce 
resources for implementation. Atthough rhis is beneficial,it should not be viewed as 
a subsrhte for evaluating the cotib V C ~ S U Sbenefits ofproposed rules. 
Because fu~anddinstitutions have mperirnced many significant changes in 
accounting srandards, we believe that auditors'assistance with accounting and 
reporting may be necessmy for many small institutions. This situation i6  true not 
only for unusualar inhequltnt rramnctions,but also fw common aslnszrctions for 
which the accoun* has been in existencr for years. S n ~ dbusinesses cannot sead 
the minds ofaudit firms and others ar new interpretations of old rdrs ~mzxpectedly 
arise. Same small busincrsses find itvirtually impossible to keep ap with both the 
formal w d  i n f ~ ~ dchanges to ascountingfor flnwcidinsuuments. Therefore, the 
interests ofinvestors arc: best served if smdl busiilesses ax permitted access to their 
audit k~ls\xperdse. 

Soma of  the p&Jrrns xeported to us by our members for 2004 Sccdon 404. 
reporting may seem fddy minor from a large company pesspcctivc, but thcy are not 
forsmaller companies. Ofre, the s m d  companies must tdy  on informtian on 
Chew matters fro111 their accounting firms, which may or may nor be corrcst. 

Sonre small banks infvrmed us of clisagreemmtswith extcrrd auditom over 
whether certain c~mto l swere inplace nlldwtse workingAO h n  they would diuagm 
on whether certain controls existed and whether mirigatkg controls were sufficient, 
A s m d  company has no ability to second guess hh-efind decision of the external 
w&or in the$$ sikuations. One might argue whether ic i s  appraptiate to second 
guess a particular decision; however, the point is r h t  i t  is a very frustrating process 
for a ~ r n dccompmy, 

Small companies are also findin8 it difficdt:to determine how much work 
md testing ulr~required ir.1 connectian with quarterly certifications. Pos a k g a  
company that has a deep nceauneing bench, thr company can make rhis decision an 



its own. However, for s m d  cornpadas, this dcckionis mote diffic.dtand em result 
in wasted rime being spent ail quarterly ccrtiflcatians. 

Although the ABA does nor have ;Ispecific pmpoud to address tlJs concern, 
the C~rnmissiorrshould canniider prodding technical piidwee or wtabll~llinga 
technical resource center avdablc to smaller companies. 

Mmy publidy-tmded community b d c s  are not listed on any exchange and, 
thus, arc not rrquircd to comply wirh the various cxchwgcs' listing requirements. 
Nevertheless, community banks are still significantly affected by these lisring 
requirements due to thc Cnmmissian's requirement that companies not Listed on m 
exchange disclose in their prsrxy rtawments whether or not audit and nominating 
committee directors are Inaddition, the cornmudt)r bank's proxy 
disclosure must make clear which exchange's director independence definition it is 
employing. Consequendy, the vadous exchanges listing standards; regding director 
independoncc ate very important to our n~ernbms. 

Banks are in [he business of prosriding credit md athzr services, often to 
customers that ofren include board n-rmbets and their companiet;, It is very 
common for directors to obtain home rnartgngc loans, crcclit cards, checking and 
savings accounts, QIpersonal and company lines of crcdir through t h e  same bank or 
savings institution onwhose board they sir. If rhcsc services when offered a.t an 
arm's Icngb basis to a director's company were to render that director "not 
independent", our members would either lose vdwble and legitimate business or 
would significantly redice the numbzt ofqualified business leaders wvrcihble ta s i t  a0 
b d n g  argaxlizationu' boards. Thesc concerns arc especially rroe for cainmuni!y 
Lmls, which rypically hnvcr a narrower geogmphic presence and thus have access ro 
a smaller pool of potential ccandidarcs. 

Both the Nzw Yark Stock Exchange fCNYSE") a d  h e  NASDAQ hawe 
recognized the unique natwe of banks and have pr~vidcdthat certain ordinary 
course of.'busint.ss~nsac t ionswid1 both directurc and their sffLliated companies wiU 
not impair 4director's independence. It wouid be heipfd, however, if the NYSE 
wefe to amend its Listed Compmy Mmud Section 303A to rzcogrriar that laana, 
including interest pnymenrs and other related f'ccs paid on cxtensians ofcrcdr, to 
diltectar-affiliatedcompaniss that are in ascordancrwith the non-preferential l m h g  
requirements set out bthe Federal Reserve Boa& Regulation 0 wiU not impdr a 
dicccror's independence. 

Secdan 303A,02(b)(v) defines "indqendencudPca exclude ''a director who is 
an executive officer or an employee, or whose immediate family n~cmberis an 
executive officer, of a company that malces payments to, or receives payments Erom, 
the listed company for pcapctty or services in m amurzat which, in any single fiscal 
year, mceeds the greater of$1million, Qr2% of such company's consolidated poss 
rwenum." In2004,the N'YSEclarified that loans from financia.tinstitutions ta listed 



cornpanics would n ~ tbe cansiclewd "paymentd7for purposes ofSection 303A.QZ 
but that the inmcst payments or other fccs paid in associa,tionwith such loam would 
be, 

While we ate very appreuarive of the NYSE's efforts to recognize the unicpe 
nature of banks, this interpretation mpires ihose ~omrnunitybanks thst follow the 
NY$E director independence standard to imur significant comp!iance burdeps. 
Spcciflcdy, ancr a bank identifies and catdogs loam made to affiliate companies of 
direccars, it r~~ustthen scparatc principal and interest pyiuetnts for that yzar mcl add 
any associated fees to the inreisst pay me^^ received to cdcdatc whdher monies 
reedvcd from a director's company or family member's company comes within rhe 
2%/$1 inillion limitation. It would La mush simpler if banks,eqmcidy those with 
frwtr resources, did not have to perform this analysis wirh resprct to m y  loans that 
they lmew were pedwible under the PrderdRescme's Regulation 0. 

Regulation 0 requires &at extensions ofcredit made to cornpanics that are 
related i ~ t e w t sof a director must br made on substantidy t h ~same terms and 
condition^ as compmblr. extensions of credit to campaxable bwtowus. We w 4 d  
submit zhat because Rcgularian 0 achieves thc same purpose ax the listing~tu~dnxd~, 
namely ensuring h a t  director independence is nut impaired, no need exists to apply 
Section 303A.02 against bmli that are in conzpljansr with Regulation 0, 

Both the Congess and t h e  NASDAQ have recop ized the importawe af 
Regulation 0, Specifically, the NASDAQ recognizes rh2.r hms pamitred under 
Section 13(k) of the Exchange Ace wiU mot impair a director%indrpendcncc. Section 
13(lij was added to the Exchang~:Act by Section 402 of the Swbanes-Qxley Act. 
That section generally prohibits publicly-hdd companies from n~aMngpersonal loans 
to any director or exrcuriwe officer of tkc company. This prohibition dues nol: apply, 
however, to loans made by an insured depasitory institution, if the loan i s  subject to 

the insider lending tcstlrictions ofRrgulation 0. 

In this connection, the Comndttce has asked whether Section 402 is czradag 
hard~hipsEbr smdcr public compdes;. While, as noted above, loans made in 
accordanca with Kegdadon Q are exempt from the prohibition, there is s t i l l  much 
confusicm as to what constitutes "a p e r s o d  lam," For example, many bank5 are 
unsure a$ ra whether a split-dollar life insurance plan would be considered s 
"perscsndl ~ m "under Srctiun 402. Thcsc fife insumnce arrangements are often an 
impoztanr part ofan cxecudvc officer's compensation package, Nrlrnerous ather 
qrlesdons abound rngding the definition of"pcrsoiul loan." 

U&ke brge public companies, sm&w c o n p d e s ,  including banks, aficn do 
not have the cx:xtmsivelet& resourcrs necessary to interpret aU thc smbiguous 
statutory and regulatory language that affects them. SEC guidance r epd ing  the 
linirs ofSection 402 and f l~edefinition of "potooad loan", as w d  as what acrivities 
cons.atutc ''arrailgi&' QZ ancxrmsian of credit, would be most wrlc~meand mi& 
alleviate some of the legal expenses aE smaller inshduns.  



5n impkmendng the small business iddorives in the early 199Os, the 
Comrnissim xeco@zc;d thkt  the federal securities laws and thhrit disclosure 
requirements create vety signifitant C D S ~ Sfor stwt-up and smdl bvsine~scompanies 
seeking to raise capital. Despite the regulatory relief oErhase initiatives, sn~der  
institutions are s t 4  concerned about the disclwurt requirements and the c ~ s t sof 
con~pFancc,As, a case in point, the costs aEpreparing and distributing printed pqct 
versio~sof pwxy statements anrl annual reports to shareholders are indeed more 
L.udr=llsorneto ~ m d c rcornpadcs. Without the advantam ofhrge rconamies of 
scale, printing and &scrfbu.don ib  fw mare expensive per unit for mcdler banks. 
1'n1plcmantingitn optionalelectronic delivery system would greatly bencfir those 
insriuations that haw the requisite systems capabiliucs. 

Regulation 5-B p r ~ v i d ~ sthat companies t b t  meet the definition of '%m& 
business issuer" are perndttad l;o use Form 5'13-2 for registration of their s;rcuritics 
under the Securities Act of 1933 and Forms 10-KSBand 10-QSB for their mnd 
and quar t~dyreparts under tho Exchange Act. T'hw forms are somewhat 
abbreviatedversionv ofForms 10-Kand 10-Q. 

Ow of the  criteria for ~raingthese ablmviated fbrms is that the "smaAl 
business issuer'' must have revenues ofless than q25 millionor a public float (the 
aggrregate market vduc of the issuer" outstaading voting and non-vating common 
equity held by non-aEiares) of$25 d o n  ar mote. While Regulation S-B docs 
provide meaningful relief for a smd nmbrs ofbanks, It sha'ddbe avdabk ro a 
mu& larger group of corninunity In 2004, only 197 fedcrdly-chartered banks 
and 101 statencharteredb a n k s  were able; to file a 10-KSB under Regulation S-B." 
These commud-y banks represent less rhan three and a hdf potcent af rhc t~ ta l  
number of FDIC-insured depository inadtutions.?' 

Over rhc years, rhcse simplified disclosure ccquirernents become l r s s  
t'fff:ctivc:in moderating . h e  Fding burdens of community banks than whcn they were 
fiat issued in 1992. As with the 500 shrsrehoMer t h ~ ~ h o l dlimit under Section 120 ,  
it is  now appropriate to revise b e s t  numbers .upward. 

Alternatively, the Commission can adopt m tntr;mr~tivedefinition of " " sma l l  
business issuer" wider Kegdation S-B. Specifically1the ABA wggests that he 
Cornrnivsi~ndefine small business issuer by referencing asset dee. The bank 
regulators d e k e  a s m d  bank for purposes of the Community Reinvesrrncnt Act as 
$1 billion in assets?' Finally, the ComIllission could use thg number of employees as 



the ctiterion far small business status. The SBA has dcfinsd small7medurn and large 
businasaev by rokrctncr: to rhe number of full-time employcea, c.o small firms (less 
.than20 employees), medium (20-499 employees), md large (500ot  more 
employees).w $ixry-three percent of the iadus~ry's5,600 banks and savings 
associatiom have 50 or fewex. employees. The avemge asset size far this group is 
approximwly $100 million. 

The M A  appreciates the opportunity to comment on the effect of the 
SarLancs-Odcy Act of 2002 on small banks. These comments are in adzlition tu 
those we pzevioudy provided to the Comdssion an issues affcc.tin6cominuni~ 
banks.2s Corporate govammce and the regdatoty fnmework in general have 
trcomtnc an increasingly important issue for aur mcrnbcs barks,both hrge arid smd. 
However, given thdr more limited resources, the comn~unitybanks have 
proportionally expcrirnced h e  heaviest burden from the  raquirerncnes. We hope 
r h t  our comments willassist h e  efforts pf the Cornmitcrcindrafting its 
secommendadonsfor the Cornmissjon's ronsj4&rarian. Pleosc do nor hesitate to 
contact the undersigned shodd you wish to d i s c w  these m'il~crsfurther. 




