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The U.5. Chamber of Commaerce welcomes the opportunity to provide the SEC Advisory
Committee on Smaller Public Companies with input on ways to improve our regulatory
system for smalier companies. We have answered those guestions which relate to
issues on which we have received frequent and consistent feedback from our smallter
member companies,

Regards,
David Chavern




1) There is anecdotal evidence to suggest that the cost of corplying with SOX
has cansed some small public companics to think about delisting to avoid costs,
or, 1f the company is private, raising capiral in another fashion (e.g. selling the
company) or listing on a foreign market. We would also sugpgest that the
increasing attractiveness of private equity funds — and their activity in taking
public companies (o1 parts of public companies) ptivate — 15 not unrelated to
the increasing costs and legal burdens associated with accessing public capital
markets.

2) In general, we believe that the broader business community is suppottive of
the reforms in SOX, but that shareholders of companies of all sizes are
concerned with the costs associated with Section 404.

3) On the whole, we believe that SOX bas had a positive affect on the broader
business community, with the notable exception of Section 404. This
provision - in addition to being financially burdensome - requires cornpanies to
expend substantial dme and efforr away from imporrant strategic and
operational matters, We believe that this weighs particuladly heavily on small
companies that are altempting to grow and expand tapidly.

4} While we note the generally positive affects of SOX, there 1s anecdotal
evidence to suggest that the cost of listing on U.5. markets is ncreasing and
that Section 404 is negatively influencing the relative attractiveness of 1.5,
capital markets. The drop in new listing by foreign companies is of particularly
serions concetn. Mote costly — and less competitive -- markets will raise the
core cost of capital across the entire econotmy. In sum, we do believe the new
regulatory measures will be harmfal for our markets and investors aver the
long term.

5) We are concerned that as our markets continue to evolve in size and
complexity, our regulatory system — curtently a patchwork of state and federal
regulation — has not kept pace. In addition, we also believe that the present
regulatory environtnent, most particularly Seciion 404, “governmentalizes™ the
way businesses opetate, placing an emphasis on process over results and
productivity. While process is of patamount impostance in government in
otder to ensure transparency and fairness, good companies must sometimes act
quickly and take very large risks in an uncertain envitonment. In fact, the
investing public in the 1.5, bas historically expected — and greatly benefited
from — just such qualities. If process in public companies is continually
emphasized over results, then the United States will end up with significantly
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slower economic growth — rmach closer to that of other, less compedtive
economies atound the world.

6} Please see our answers to #3 and #5 above.

7) In genetal, we support full company disclosure, including general
infotmation about new product development and business strategy. We also
note, however, that there are natoral hinits 1o this as complete disclosure would
undemmine the competitiveness of a company. Tn short, éompletﬂ disclosure
would be very bad for investors.

8) Securities lrigation is a tremendows burden on public companies of all sizes
that greatly increases costs of our capital markets. In many cases this liigation
simply results in the transfer of funds from one set of shareholders (via the
company) to another set of current or formert shateholders, with the pomary
beneficiaties being rhe plaintiffs” tnal bar. We have long utged for policy
makets to undertake reforms that teduce the tremendous negative impacts of
such hitigation. It is a buge burden for small and mid-sized public companies.

With respect to the current repulatory environment, there are many ways in
which secunities regulations support the expansion of private secuftities
ligatton. As a key example, the frequency with which companies are pressed
to waive the attorney-client privilege has subjected otganizations of all sizes to
much more litigation. This dangerous trend also discourages personnel within
companies from consulting with. their lawyers, thereby impeding the lawyers’
ability to effectively counsel comphance with the law. This, i tumn, not only
hartms businesses, but also investors and the public as a whole.

9) SOX has cleatly increased the cost of being a public company, as well as the
cost of being acquired by a public company. As a coroliaty, it has greatly
reduced the prices that public companies ate willing to pay to acquire private
companies. Tn addition, SOX has cansed companies to place more emphasis
on those transactions that do not tequire access to public capital.

11) Greater flexibility needs to be provided in the assessment of mternal
coattols for companies of all sizes, For example, testing that 1s done at the
beginning of the year may not have to be repeated if cestain standards are met.
Further, entite areas of control should be examined to determine if, in fact,
they need to be assessed annnally as opposed to less frequently. Annual testing
could be based on identified risk factors, such as system changes, sigraficant
turnover, previous control deficiencies and the natute of controls.
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Consideration should also be given to addressing these conditions on a basis
other than “pass /a1l that would contemplate reliance on. eatlier work product.

13) Section 404 is clearly a deterrent to some companies accessing the public
capital inarkets. Whether a company should or should not go public should
not be determined by Section 404. Section 404 15 a blunt and pootly designed
tool tor repulatory management of market forces. The statement “they
shouldn’t have gone public anyway” would constitute an extremely weak
rattonalization for the tmpact of Section 404 on emerging companies.

14) While the burdens of SOX may affect smaller companies 1o a greater
deptree, large and oud-cap companies face similar issues. We would, first and
foremost, support measures that ease the burdens on companies of all sizes.

15) SOX has resulted in a negative change in the relationship between anditors
and companies of all sizes, Despite the great increase In auditor frees, Section
404 has resulted in a chilling effect, and companies now receive %ubstanﬂally
less support and advice from theix independent auditors. This change has been
negative forall stakeholders, who benefit when companies and their auditors
are able to productively work together ta identify and solve real problerns.

17} Extending the effective dates for new standards makes sense and would be

an easy way to ease the cost of compliance for smaller companies. This would,
iy our opittion, have a generally neglipgible effect on investors and U.S. markets.




