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AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY AGREEMENT 

OF 

LONGITUDE LLC 

This Amended and Restated Limited Liability Company Agreement of 
Longitude LLC (the "Company") is made, entered into and effective as of January 3, 
2007, by and among International Securities Exchange Holdings, Inc., a Delaware 
corporation ("ISE") and each other Person set forth in Schedule I hereto, who, in 
accordance with the terms hereof, may become a party to or be bound by the terms of this 
Agreement after the date hereof. 

ARTICLE 1.
 
DEFINITIONS
 

I. I. Definitions. As used in this Agreement, the following tenns shall 
have the meanings set forth below: 

"Act" shall mean the Delaware Limited Liability Company Act, Sections 
18-101 et seq. of Title 6 of the Delaware Code, as amended from time to time. 

"Additional Member" shall mean any Person admitted to the Company as 
a Member after the date hereof pursuant to the terms of this Agreement. 

"Affiliate" shall mean with respect to any Person (i) any other Person that 
directly or indirectly through one or more intermediaries Controls or is Controlled by or 
is under common Control with such Person, (ii) any officer, director or member of such 
Person and (iii) if such Person is an officer, director or member of any company, the 
company for which such Person acts in any such capacity. 

"Affiliate Transaction" shall have the meaning set forth in Section 4.6. 

"Agreed net fair market value" shall have the meaning set forth in Section 
6.7(b). 

"Agreement" shall mean this Amended and Restated Limited Liability 
Company Agreement of Longitude LLC, including any Schedules hereto, as it may here­
after be amended, modified or supplemented from time to time. 

"Bankruptcy" shall mean, with respect to the affected party, (i) the entry 
of an Order for Relief under Title 11 of the United States Code, (ii) the admission by such 
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party of its inability to pay its debts as they mature, (iii) the making by it of an 
assignment for the benefit of creditors, (iv) the filing by it of a petition in bankruptcy or a 
petition for relief under Title II of the United States Code or any other applicable Federal 
or state bankruptcy or insolvency law, (v) the expiration of sixty (60) days after the filing 
of an involuntary petition under Title II of the United States Code, an application for the 
appointment of a receiver for the assets of such party, or an involuntary petition seeking 
liquidation, reorganization, arrangement or readjustment of its debts under any other 
Federal or state insolvency law, provided that the same shall not have been vacated, set 
aside or stayed within such sixty (60) day period or (vi) the imposition of a judicial or 
statutory lien on all or a substantial part of its assets unless such lien is discharged or 
vacated or the enforcement thereof stayed within sixty (60) days after its effective date. 
With respect to a Member, the foregoing definition of "Bankruptcy" is intended to 
replace and shall supersede and replace the definition of "bankruptcy" set forth in 
Sections 18-101(1) and 18-304 of the Act. 

"Beneficial Owner" of any interest shall mean a Person who, together with 
his or its Affiliates, is or may be deemed a beneficial owner of such interest for purposes 
of Rule 13d-3 or 13d-5 under the Securities Exchange Act of 1934, as amended. 

"Board of Managers" shall mean the governing board of the Company, 
constituted in accordance with the provisions of Article III hereof. Each member of the 
Board of Managers shall constitute a "manager" within the meaning of the Act. 

"Book Value" with respect to any Company Asset shall mean its adjusted 
basis for Federal income tax purposes, except that the initial Book Value of any asset 
conh'ibuted by a Member to the Company shall be an amount equal to the fair market 
value of such asset as detennined by the Board of Managers, and such Book Value shall 
thereafter be adjusted in a manner consistent with Treasury Regnlations Sec­
tion 1.704-I(b)(2)(iv)(g), including as a result of any revaluations pursuant to Treasury 
Regulations Section 1.704-1 (b)(2)(iv)(f) in the sole discretion of the Board of Managers. 

"Capital Account" when used in respect of any Member shall mean the 
Capital Account maintained for such Member in accordance with Section 6.7, as said 
Capital Account may be increased or dccreased from time to time pursuant to the tenns 
of Section 6.7. 

"Capital Call" shall have the meaning set forth in Section 6.2(a). 

"Capital Call Date" shall have the meaning set forth in Section 6.4(b). 

"Capital Contribution" when used with respect to any Member shall mean 
the amount of capital contributed by such Member in accordance with Article VI. 
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"Certificate of Formation" shall mean the certificate offonnation of the 
Company filed with the Secretary of State of the State of Delaware on January 24, 2006, 
as the same may be amended and/or restated from time to time. 

"Code" shall mean the Internal Revenue Code of 1986, as amended, or 
any corresponding provision(s) of succeeding law. 

"Company Assets" shall mean all right, title and interest of the Company 
in and to all or any portion of the assets of the Company, including, without limitation, 
securities of, and ownership interests in, Subsidiaries of the Company, and any property 
(real, personal, tangible or intangible) acquired in exchange therefor or in connection 
therewith. 

"Control" shall mean the possession, directly or indirectly, of the power to 
direct or cause the direction of the management and policies of another Person, whether 
through the ownership of voting securities or other ownership interests or by contract or 
otherwise. 

"Core Items" shall mean (i) activities related to gaming, (ii) any 
instrument involving the reported earnings of companies, and (iii) any instrument 
involving volatility products. 

"Damages" shall have the meaning set forth in Section 2.7. 

"Distributable Funds" shall mean all cash receipts of the Company (or 
released from reserves) during any period, as reduced by the setting aside during such 
period of such reserves as the Board of Managers may deem reasonably necessary for the 
discharge ofliabilities or obligations of the Company and as increased by the release of 
any such reserves as detennined by the Board of Managers. 

"Distribution Deficiency" shall have the meaning set forth in Section 
7.1 (b). 

"Drag-Along Purchaser" shall have the meaning set forth in Section 
9.3(a). 

"Drag Along Rights" shall have the meaning set forth in Section 9.3(a). 

"Dragged Members" shall have the meaning set forth in Section 9.3(a). 

"Drag Sale" shall have the meaning set forth in Section 9.3(a). 
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"Electronic Transmission" shall have the meaning set forth in 
Section 3.2(h). 

"Fiscal Year" shall mean the fiscal year of the Company, which shall be 
each twelve-month peliod ending December 31 of each year; provided, however, that for 
the period ending December 31, 2007, "Fiscal Year" shall mean the period commencing 
on the date of this Agreement and ending on December 31, 2007; and provided, further, 
upon termination of the Company, "Fiscal Year" shall mean the period from the end of 
the last preceding Fiscal Year to the date of such termination. 

"Indebtedness" shall mean (i) all indebtedness for borrowed money or for 
the deferred purchase price of property, goods and services, including reimbursement, 
and all other obligations, absolute or contingent, with respect to surety bonds, letters of 
credit and bankers' acceptances whether or not matured, and hedges, swaps and other 
derivative contracts and financial instruments, (ii) all obligations evidenced by notes, 
bonds, debentures, or similar instruments, (iii) all indebtedness created or arising under 
any conditional sale or other title retention agreement with respect to acquired property 
(even though the rights and remedies of the seller or lender under such agreement in the 
event of default are limited to repossession or sale of such property), (iv) all capital lease 
obligations, (v) all indebtedness referred to in clause (i), (ii), (iii) or (iv) above secured by 
(or for which the holder of such indebtedness has an existing right, contingent or 
otherwise, to be secured by) any lien upon or on property owned by the Company or any 
wholly-owned Subsidiary of the Company (including accounts or contract rights), even 
though the Company or such wholly-owned Subsidiary of the Company has not assumed 
or become liable for such indebtedness, and (vi) all guaranteed indebtedness of others. 

"Independent Accountants" shall have the meaning set forth in Section 
4.8(a). 

"Initial Public Offering" shall mean the first offering of newly issued or 
outstanding equity securities of the Company or its successor that is registered with the 
Securities and Exchange COlmnission under the Securities Act of 1933, as amended. 

"IRS" shall mean the Internal Revenue Service and any successor agency 
or entity thereto. 

"LIBOR" shall mean the rate for deposits in United States Dollars for a 
period oftwo-months which appears on the Telerate Page 3750 as of 11 :00 a.m., London 
time, on the Capital Call Date (or if such date is not a London Banking Day, then the next 
succeeding London Banking Day). 

"London Banking Day" shall mean any day on which commercial banks 
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are open for business (including dealings in foreign exchange and foreign currency 
deposits) in London. 

"Managers" shall have the meaning set forth in Section 3.2(a). 

"Member" shall mean (i) ISE, for so long as it hold any Shares, (ii) any 
transferee of any Share who has been admitted to the Company as an Additional Member 
in accordance with the terms of this Agreement, and (iii) any other Person who has been 
admitted to the Company as an Additional Member in accordance with this Agreement. 

"Offeree" shall have the meaning set forth in Section 9.5. 

"Officer" shall have the meaning set forth in Section 3.2(1). 

"Organizational Documents" shall mean (if applicable) (i) with respect to 
a corporation, such Person's certificate or articles of incorporation and by-laws (including 
any constitution or rules constituting such by-laws), and any shareholder agreement, 
voting agreement, voting trust or similar arrangement applicable to any of such Person's 
authorized shares of capital stock, (ii) with respect to a partnership, such Person's 
certificate of limited partnership, if any, partnership agreement, voting trusts, voting 
agreements or similar arrangements applicable to any of its partnership interests or 
(iii) with respect to a limited liability company, such Person's certificate offormation, 
limited liability company or operating agreement, voting trusts, voting agreements or 
similar arrangements applicable to any of its limited liability company interests. 

"Parent" shall mean, with respect to any Member, the ultimate Beneficial 
Owner, if any, of all of such Member's equity securities (together with any partnership, 
corporation, trust or other organization in whatever form that succeeds to all or 
substantially all of the assets and business of such Person). 

"Percentage Interest" shall equal, with respect to any Member, the 
aggregate number of Shares then held by such Member divided by the aggregate number 
of Shares then issued and outstanding, expressed as a percentage. 

"Permitted Transferee" shall have the meaning given in Section 9.1. 

"Person" shall mean an individual, corporation (including any non-profit 
corporation), association, general or limited partnership, organization, business, firm, 
limited liability company, joint venture, trust, estate or other entity, association or 
organization, whether constituting a separate legal entity or not. 

"Profits" and "Losses" for any period shall mean the taxable income or 
loss, as the case may be, of the Company for such period determined in accordance with 
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Code Section 703(a) and Treasury Regulation Section 1.703-1 computed with the 
following adjustments: 

(i) Items of gain, loss, and deduction shall be computed based 
upon the Book Values of the Company's assets (in accordance with 
Treasury Regulation Section 1.704-1 (b)(2)(iv)(g) and/or 1.704-3(d» rather 
than upon the assets' adjusted bases for Federal income tax purposes; 

(ii) Any tax exempt income received by the Company shall be 
included as an item of gross income; 

(iii) The amount of any adjustments to the Book Values of any 
assets of the Company pursuant to Code Section 743 shall not be taken 
into account; and 

(iv) Any expenditure of the Company described in Code 
Section 705(a)(2)(B) (including any expenditure treated as being described 
in Code Section 705(a)(2)(B) pursuant to Treasury Regulation under Code 
Section 704(b» shall be treated as a deductible expense. 

"Share" shall mean an interest of a Member in the Company, including the 
right of such Member to any and all benefits to which a Member may be entitled as 
provided in this Agreement, together with the obligations of such Member to comply 
with all the terms and provisions of this Agreement, representing such fractional part of 
the interests of all Members in the Company as equals a fraction, the numerator of which 
shall equal one, and the denominator of which shall equal the aggregate number of Shares 
then held by all Members. The Company may only issue Shares of the same class or 
series. The Company may issue fractional Shares. 

"Share Fair Market Value" shall mean, at any time with respect to any 
Shares, the fair market value, as detennined by the Board of Managers and as approved 
by the Members owning not less than 67% of the then outstanding Shares, ofthe 
distributions that the holder of such Shares would receive pursuant to Section 10.2(iii) 
upon the hypothetical liquidation of the Company at such time. 

"Significant Decision" shall have the meaning set forth in Section 3.3. 

"Subsidiary" shall mean, with respect to any Person, (x) any other Person 
which such Person Controls and (y) in which such Person owns a majority of the 
outstanding capital stock or other ownership interests. 

"Tag-Along Buyer" shall have the meaning set forth in Section 9.3. 
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"Tag-Along Notice" shall have the meaning set forth in Section 9.3. 

"Tax Matters Member" shall initially be ISE who shall serve as Tax 
Matters Member until such time as a successor Tax Matters Member is appointed by the 
Board of Managers. 

"Tax Preparer" shall have the meaning set forth in Section 4.8(a). 

"Terminating Event" has the meaning given in Section 8.1. 

'Transfer" shall have the meaning set forth in Section 9.1. 

"Treasury Regulations" shall mean the regulations promulgated under the 
Code, as such regulations are in effect on the date hereof. 

1.2. Tenus Generally. For all purposes of this Agreement, except as 
otherwise expressly provided or unless the context otherwise requires: 

(a) the terms defined herein have the meanings assigned to them 
herein and include both the plural and the singular, as the context may require; 

(b) the words "herein," "hereof" and "hereunder" and other words of 
similar import refer to this Agreement as a whole and not to any particular Article, 
Section or other subdivision; 

(c) any reference to an Article, Section, Annex or Schedule refers to 
an Article or Section of, or Annex or Schcdule to, this Agreement, unless otherwise 
provided; 

(d) the words "including" and "include" and other words of similar 
import shall be deemed to be followed by the phrase "without limitation." 

ARTICLE II. 

THE COMPANY AND ITS BUSINESS 

2.1. Formation of the Company: Effectiveness. Prior to the date hereof, 
the Certificate of Fonnation was filed with the Secretary of State of the State of 
Delaware. The Members hereby agree to execute and file any requircd amendments to 
the Certificate of Fonuation and shall do all other acts required for the constitution of the 
Company as a limited liability company under the laws of the State of Delaware. The 
Members and the Board of Managers hereby ratify and approve the execution, delivery 
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and filing of the original Certificate of Formation with the Secretary of State of the State 
of Delaware by Joseph W. Ferraro III, and all other certificates executed, delivered and 
filed as ofthe date hereof with the Secretary of State of the State of Delaware by any 
Officer of the Company, as an authorized person within the meaning of the Act. 
Thereafter, Joseph W. Ferraro Ill's powers as an authorized person ceased, and any 
Person authorized by the Board of Managers as an authorized person within the meaning 
of the Act shall execute, deliver and file, or cause the execution, delivery and filing of, all 
certificates (and any amendments and/or restatements thereof) required or pennitted by 
the Act to be filed with the Secretary of State of the State of Delaware. 

2.2. Company Name. The business of the Company shall be conducted 
under the name of"Longitude LLC" in the State of Delaware and under such name or 
such assumed or trade names as the Board of Managers deem necessary or appropriate to 
comply with the requirements of any other jurisdiction in which the Company may be 
required to qualify. 

2.3. Tenn. The tenn of the Company commenced on the date the 
Secretary of State of the State of Delaware accepted for filing the Certificate of 
Fonnation for the Company and shall continue until the Company is dissolved pursuant 
to ARTICLE X of this Agreement. 

2.4. Business: Scope of Members' Authority. 

(a) The Company is organized for the object and purpose of, and the 
nature of the business to be conducted and promoted by the Company is, engaging in any 
lawful act or activity for which limited liability companies may be formed under the Act 
and engaging in any and all activities necessary, convenient, desirable or incidental to the 
foregoing, including, without limitation, acquiring, holding, managing, operating and 
disposing of real and personal property. 

(b) Except as otherwise expressly and specifically provided in this 
Agreement, no Member shall have any authority to bind or act for, or assume any 
obligations or responsibility on behalf of, any other Member or the Company. Neither 
the Company nor any Member shall, by virtue of executing this Agreement, be 
responsible or liable for any Indebtedness or obligation of the other Members incurred or 
arising either before or after the execution of this Ah'Teement, except that the Company 
shall be responsible for the responsibilities, liabilities, Indebtedness and obligations of the 
Company incurred after the date hereof pursuant to and as limited by the tenns of this 
Agreement. 

2.5. Principal Office: Registered Agent. The principal office of the 
Company shall be at 60 Broad Street, New York, New York 10004. The Company may 
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change its place of business to such location or locations as may at any time or from time 
to time be detennined by the Board of Managers. The mailing address of the Company 
shall be at 60 Broad Street, New York, New York 10004, or such other address as may be 
selected from time to time by the Board of Managers. The registered office and 
registered agent in the State of Delaware of the Company shall be clo The Corporation 
Trust Company, 1209 Orange Street, Wilmington, Delaware 19801. 

2.6. Names and Addresses of Members. The names and addresses of 
the Members are set forth on Schedule I hereto, as such schedule shall be amended from 
time to time to reflect changes in the Members or their addresses. As of the date ofthis 
Agreement, ISE shall be admitted to the Company as Member. 

2.7. Certain Representations by Members. Each Member represents, 
warrants, agrees and acknowledges that, as of the date hereof, (i) it has been duly 
authorized to purchase and hold its Shares and to execute and deliver this Agreement and 
all other instruments executed and delivered on behalf of it in connection with the 
acquisition of its Shares, (ii) the execution and delivery of this Agreement and the 
perforn1ance of its obligations hereunder will not result in a breach or violation of, a 
default under, or conflict with (A) its Organizational Documents or (B) any existing 
agreement to which it or any of its properties or assets is subject, other than in the case of 
clause (ii) (B) above, such breaches, violations, defaults and conflicts that will not 
materially adversely affect the ability of the Company and the Members to consummate 
the transactions and acts contemplated by this Agreement and, to the best of its 
knowledge, will not subject the Company or the Members to any material liability or 
materially and adversely affect the ability of the Company or any Subsidiary of the 
Company to conduct its business as currently conducted or as proposed to be conducted, 
(iii) this Agreement has been duly authorized, executed and delivered by, and is a binding 
agreement on the part of, such Member enforceable against such Member in accordance 
with its terms, and (iv) all authorizations, consents, approvals, orders, notices, filings, 
registrations, qualifications and exemptions of, with or from any court, administrative 
agency or commission or other Federal, state or local governmental authority and 
agencies, departments or subdivisions thereof or any self-regulatory authority required to 
be obtained or made by or on behalf of such Member in connection with the execution of 
this Agreement or the perfonnance of its obligations hereunder, to its knowledge, have 
been duly obtained or made by such Member and are in full force and effect, other than 
authorizations, consents, approvals, orders, notices, filings, registrations, qualifications 
and exemptions the absence of which would not have individually or in the aggregate a 
material adverse effect on the transactions contemplated by this Agreement. Each 
Member agrees to indemnify the Company and each other Member against any and all 
claims, demands, losses, damages, liabilities, lawsuits and other proceedings, judgments 
and awards, and costs and expenses (including, but not limited to, reasonable attorneys' 
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fees) (collectively, "Damages") incurred by the Company or any such other Member or 
any Affiliate of any Member arising from any breach by such Member of any of the 
foregoing representations and warranties. 

2.8. Withholding Tax. Each Member represents and warrants that it is 
not a foreign partner under Section 1446(e) of the Code. 

ARTICLE III. 

MANAGEMENT OF COMPANY BUSINESS 

3.1. Management and Control. 

(a) Except as otherwise specifically set forth in this Agreement, the 
Board of Managers of the Company, acting in accordance with the terms of this 
Agreement, including, but not limited to, Sections 3.2 through 3.4 shall have the right, 
power and authority to oversee the business and affairs of the Company and to do all 
things necessary to manage the business of the Company, and the Board of Managers is 
hereby authorized to take any action of any kind and to do anything and everything the 
Board of Managers deems necessary or appropriate in accordance with the provisions of 
this Agreement and applicable law. Any action taken by the Board of Managers in 
accordance with the tenns of this Agreement that is not otherwise in violation of 
applicable law shall constitute the act of, and shall serve to bind, the Company. 

(b) No Member shall take any action on behalf of or in the name of the 
Company, or enter into any commitment or obligation binding upon the Company, except 
for actions authorized by the Board of Managers in the manner set forth herein. Each 
Member shall defend, indemnify and hold hannless the Company, the other Members and 
their respective Affiliates from and against any and all claims, demands, losses, damages, 
liabilities, lawsuits and other proceedings, judgments and awards, and costs and expenses 
(including reasonable attorneys' fees) arising, directly or indirectly, in whole or in part, 
out of any breach of this Section 3. 1Ib) by such Member. 

3.2. Appointment of Managers: Removal of Managers: Meetings of 
Managers and Members: Officers. 

(a) For so long as ISE holds 51 % of the Percentage Interest in the 
Company, ISE shall be entitled to appoint a majority of the Managers (each, a "Manager" 
and collectively, the "Managers") to the Board of Managers and each Member, other than 
ISE, shall be entitled to appoint one Manager per each 9.8% of Percentage Interests it 
holds in the Company to the Board of Managers. In the event that ISE continues to hold 
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any Shares of the Company, but ceases to hold 51 % of the Percentage Interest in the 
Company, ISE shall be entitled to appoint (i) one Manager plus (ii) one additional 
Manager per each 9.8% of Percentage Interests it holds in the Company, and, in that 
event each Member other than ISE shall be entitled to appoint one Manager per each 
9.8% of Percentage Interests it holds in the Company to the Board of Managers. Each 
Manager shall be an officer, director, or partner of the Member that appoints such 
Manager to the Board of Managers. The names and addresses of the then current 
Managers shall be set forth in Schedule 11 hereto, such Schedule to be amended from time 
to time by the Board of Managers. 

(b) Each Manager shall hold office until his death, resignation or 
removal as set forth in this Section 3.2(b). Any Manager may resign at any time upon 
written notice to the Board of Managers. Such resignation shall take effect at the time 
specified therein, and unless specified therein, no acceptance of such resignation shall be 
necessary to make it effective. Any Manager may be removed with or without cause only 
by the Member that appointed such Manager. Any Manager that dies, resigns or is 
removed shall be replaced as Manager by the Member that appointed such Manager. 

(c) The Board of Managers may hold meetings, both regular and 
special, either within or without the State of Delaware. 

(d) Regular meetings of the Board of Managers may be called by any 
Manager on fifteen (15) business day's prior notice to each member ofthe Board of 
Managers, either personally or by mail or by facsimile, at such time and such place as 
from time to time shall be detennined by the Board of Managers, but in any event shall 
be held at least once every quarter. 

(e) Special meetings of the Board of Managers may be called by any 
Manager on five (5) day's prior notice to each member of the Board of Managers, either 
personally or by mail or by facsimile. Such notice shall state the purpose or purposes for 
which the special meeting is called. 

(f) At all meetings of the Board of Managers, a majority of all 
Managers, present in person or represented by proxy, shall constitute a quorum for the 
transaction ofbusiness and, provided proper notice has been given to the Managers, the 
act of a majority of the Managers, present in person or represented by proxy, at any 
meeting at which there is a quorum shall be the act of the Board of Managers and, subject 
to the tenus of this Agreement, shall conduct, oversee and manage the business and 
affairs of the Company. 

(g) Special meetings of the Members may be called by the then current 
President of the Company, the Board of Managers or by Members holding in the 
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aggregate at least 67% of the number of then outstanding Shares on two (2) business 
days' proper prior notice to each Member, eithcr personally or by mail, facsimile or 
electronic transmission, at such date, time and place set forth in such notice. 

(h) Any action required or permitted to be taken at any meeting of the 
Board of Managers or Members (including the election, removal and replacement of 
Managers) may be taken without a meeting if (i) notice of the proposed action (including 
the written consent in question) is received by all Managers or Members, as applicable, at 
least two (2) business days before the effective date of the action covered by the written 
consent, (ii) in the case of action by the Board of Managers, no Manager has prior to such 
effective date requested, by notice to the Company and all the other Managers, that the 
action in question be taken at a special meeting of the Board of Managers, unless such 
Manager shall have withdrawn his or her request for such a special meeting, and (iii) the 
Managers or Members, as the case may be, unanimously consent thereto in writing or by 
electronic transmission and the writing or writings or electronic transmission or 
transmissions are filed with the minutes of the Company. As used in this Agreement, 
"electronic transmission" means any form of communication, not directly involving the 
physical transmission of paper, that creates a record that may be retained, retrieved, and 
reviewed by a recipient thereof, and that may be directly reproduced in paper form by 
such a recipient through an automated process. 

(i) Managers or Members may participate in a meeting of the Board 
of Managers or Members, as the case may be, by means of conference telephone or 
similar communications equipment by means of which all persons participating in the 
meeting can hear each other, and such participation in a meeting shall constitute presence 
in person at the meeting. 

(j) Each Manager shall have the right to receive all printed informa­
tion distributed to any member of the Board of Managers in his or her capacity as a 
Manager. 

(k) Each Manager may authorize another Manager or the Secretary of 
the Company to act for such Manager by proxy at any meeting of the Board of Managers. 
Any proxy granted hereunder may only be granted in writing, by means of electronic 
transmission or as otherwise permitted by applicable law. 

(I) Notwithstanding Section 3.2(f), a quorum will not exist at any 
meeting of the Board of Managers unless at least one Manager appointed by lSE is 
present in person or represented by proxy at the meeting. If a quorum does not exist at a 
properly noticed meeting of the Board of Managers solely because such requirement is 
not met, and such meeting is rescheduled by proper notice to another date, then a quorum 
will be deemed to exist at such rescheduled meeting for the items that were on the agenda 
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at the adjourned meeting at which the quorum did not exist, provided that at least a 
majority of Managers are present in person or by proxy and notwithstanding that at least 
one Manager appointed by ISE might not be present. 

(m) The Board of Managers may appoint one or more officers of the 
Company (each, an "Officer"), including, without limitation, a President, a Chief 
Executive Officer, a Chief Operating Officer, a Secretary, a Treasurer, one or more Vice 
Presidents and one or more Assistant Secretaries, and Assistant Vice Presidents. Any 
two or more offices may be held by the same person. Each such Officer shall have 
delegated to him or her the authority and power to execute and deliver on behalf of the 
Company (and to cause the Company to perfonn) any and all such contracts, certificates, 
agreements, instruments and other documents, and to take any such action, as the Board 
of Managers deems necessary or appropriate, all as may be set forth in a resolution of the 
Board of Managers. In addition, unless the Board of Managers decides otherwise, ifthe 
title given to such Officer is one commonly used for officers of a business corporation 
fonned under the Delaware General Corporation Law, the assignment of such title shall 
constitute the delegation to such person of the authorities and duties that are nonnally 
associated with that office. The Officers shall serve at the pleasure of the Board of 
Managers, and the Board of Managers may remove any person as an Officer and/or 
appoint additional persons as Officers. Any Officer may resign at any time by giving 
written noticc of such resignation to the Company. Unless othcrwise specified in such 
written notice, such resignation shall take effect upon receipt thereofby the Company and 
the acceptance of such resignation shall not be neccssary to make it effective. Any 
person or entity dealing with the Company may conclusively presume that an Officer 
specified in such a written delegation of authority who executes a contract, certificate, 
agreement, instrument or other document on behalf of the Company has the full power 
and authority to do so and each such document shall, for all purposes, be duly authorized, 
executed and delivered by the Company upon execution and delivery by such Officer. 

(n) The Officers, to the extent of their powers set forth in this 
Agreement or otherwise vested in them by action of the Board of Managers not 
inconsistent with this Agreement, are agents of the Company for the purpose of 
conducting the business and affairs of the Company, and the actions of any Officer taken 
in accordance with such powers shall bind the Company and any third party dealing with 
such Officer shall be entitled to rely conclusively (without making inquiry of any kind) 
on any actions so taken as being properly authorized by the Company. 

3.3. Significant Decisions. The Company shall not, and no Officer, 
employee or Manager of the Company shall have the power or authority to cause the 
Company to, without the prior consent of the disinterested Members owning not less than 
67% of the then outstanding Shares, take any action in respect of a Significant Decision. 
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For purposes of this Agreement, each of the following matters shall constitute a 
"Significant Decision": 

(a) subject to Section 11.1, the adoption, amendment, alteration or 
repeal of any provision or term of any Organizational Document of the Company; 

(b) any merger or consolidation involving, or any reorganization, 
dissolution (other than as expressly provided in Article X hereof) involving, or any sale 
of all or a substantial portion of the assets, liquidation or other winding-up or tennination 
of, filing for protection under applicable bankruptcy laws by, the Company (or the 
adoption of a plan to do any of the foregoing) or any other transaction that would result in 
a change of Control of the Company; 

(c) any issuance of equity securities or securities convertible into or 
exchangeable for equity securities of the Company; 

(d) except as provided for in Section 9.1 hereof, the redemption, 
purchase, repurchase or other acquisition for value of any Shares or any debt securities of 
the Company or any wholly-owned Subsidiary of the Company (except to the extent such 
Shares or debt security is required to be so redeemed, purchased, repurchased or 
otherwise acquired in accordance with the terms of this Agreement); 

(e) the entering into of any contract or transaction with or for the 
direct or indirect benefit of, or payment or provision of any money or other form of 
consideration, directly or indirectly, to or for the benefit of, or assumption, guarantee or 
becoming otherwise liable for any indebtedness or other obligation of, or sale, lease (as 
lessor or lessee), transfer, giving or other assigurnent or acquisition of any properties or 
assets, tangible or intangible, or services to or from, any Member or any of their 
respective Affiliates; 

(f) taking any action or failing to take any action that could reasonably 
be expected to result in (i) the Company failing to be treated as a partnership for U.S. 
Federal income tax purposes or (ii) the termination of the Company under Section 708(b) 
of the Code; 

(g) other than with respect to the Capital Contribution referred to in 
Section 6.1 (a), making a Capital Call or otherwise accepting contributions of capital from 
any Member after the date hereof; 

(h) cause any settlement of any litigation or other govenunental 
proceeding or which provides for the release of a Manager from any liability for damages 
to the Company caused by fraud or willful misconduct of such Manager; 
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(i) issuing any note, bond or other debt security or creating, incurring, 
assuming, refinancing or guaranteeing any debt, mortgage or any capitalized lease 
obligation, which individually or in the aggregate is an amount in excess of $250,000; 

(j) subject to Section 3.4, sell, transfer, assign, hypothecate, 
encumber, license or sublicense any material intellectual property rights of the Company 
or any of its Subsidiaries, including its licenses, franchises, permits, patents, patent rights, 
copyrights, works that are the subject matter of copyrights, trademarks, tradenames, trade 
styles, patent and trademark applications or any rights under any of the foregoing; any 
extensions, renewals, reissues, or configurations of the same; any inventions, trade 
secrets, formulae, processes, compounds, drawings, designs, blueprints, surveys, reports, 
manuals, or operation standards; or any trade secrets or contract rights relating to 
computer hardware or software programs; 

(k) take any action or fail to take any action that materially increases 
the risk that any Member of the Company has a personal liability for any of the 
Company's obligations; and 

(I) entering into, assuming or becoming bound by any contract to do 
any of the foregoing, or otherwise attempting to do any of the foregoing, either directly or 
indirectly. 

Notwithstanding anything to the contrary contained herein, any action required to be 
taken by the Company pursuant to Article VII shall not be deemed a Significant 
Decision. 

3.4. Core Items. Notwithstanding any of the foregoing, without the 
prior written consent of ISE, the Company shall not, and no Officer, employee or 
Manager of the Company shall have the power or authority to cause the Company to sell, 
transfer, assign, hypothecate, encumber, license or sublicense any material intellectual 
property rights of the Company or any of its Subsidiaries relating to Core Items, 
including its licenses, franchises, permits, patents, patent rights, copyrights, works that 
are the subject matter of copyrights, trademarks, tradcnames, trade styles, patent and 
trademark applications or any rights under any ofthe foregoing; any extensions, 
renewals, reissues, or configurations of the same; any inventions, trade secrets, formulae, 
processes, compounds, drawings, designs, blueprints, surveys, reports, manuals, or 
operation standards; or any trade secrets or contract rights relating to computer hardware 
or software programs. 

3.5. Support Services. (a) ISE shall be solely responsible and liable 
for, and ISE covenants that it shall provide, either directly through ISE or indirectly 
through an Affiliate or as Longitude, all benefit programs, payroll infrastructure, benefit 

15 



EXECUTION COPY
 

and similar plans for the employees, directors and officers who provide services to 
Longitnde and ISE further agrees that it shall amend any of its current benefit and 
employee plans as may be reasonably necessary to comply with its obligations under this 
clause (a); (b) ISE agrees that it shall be responsible for all withholding obligations and 
administration required under such programs, plans and infrastructure (including any 
government filings, plan testing and employee communications that relate to the 
programs, plans and infrastructure); and (c) ISE covenants that any plans, services, 
programs and related services provided pursuant to this Section 3.5 shall comply with all 
applicable law. 

3.6. Compensation of Managers. Managers shall not be entitled to 
receive any compensation for their services on the Board of Managers. Notwithstanding 
the immediately preceding sentence, (i) reasonable expenses incurred by the Managers in 
connection with travel to and from meetings of the Board of Managers shall be 
reimbursed by the Company (it being understood that the expenses of either all of the 
Managers or none of the Managers shall be reimbursed) and (ii) reasonable expenses 
incurred by any Manager in connection with travel for the business of the Company 
which has been authorized in accordance with procedures approved by the Board of 
Managers shall be reimbursed by the Company. 

ARTICLE IV. 

RIGHTS AND DUTIES OF MEMBERS 

4.1. Other Activities of the Members. This Agreement shall not be 
construed to create any duty or obligation on the part of any of the Members, the 
Company or any other person employed by, related to or in any way affiliated with any 
Member or the Company to disclose or offer to the Company or the Members, or obtain 
for the benefit of the Company or the Members, any other activity or ventnre or interest 
therein, or to create on the part of the Company, any of the Members, any creditors of the 
Company or any other Person having any interest in the Company (i) any claim, right or 
cause of action against any of the Members or any other Person employed by, related to 
or in any way affiliated with, any of the Members by reason of any direct or indirect 
investment or other participation, whether active or passive, in any other activity or 
ventnre or interest therein or (ii) any right to any such activity or venture or interest 
therein or the income or profits delived therefrom. 

4.2. Liability of Members, Managers and Officers. 

(a) Except as otherwise expressly provided herein, no Member 
(including any Member acting in its capacity as the Tax Matters Member), Manager or 
Officer of the Company shall be liable, responsible or accountable in damages or 
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otherwise, with respect to matters or actions relating to the Company, under this 
Agreement to the Company or to any other Member or Manager for (i) any act performed 
or omission made in good faith except for fraud or the willful misconduct of such 
Member, Manager or Officer, (ii) such Member's, Manager's or Officer's perfonnance 
of, or failure to perfonn, any act on the reasonable reliance on advice of legal counsel to 
the Company or (iii) the negligence, malfeasance or bad faith of any agent, consultant or 
broker of the Company selected, engaged or retained in good faith. In any threatened, 
pending or completed action, suit or proceeding, each Member (including any Member 
acting in its capacity as the Tax Matters Member), Manager and Officer shall be fully 
protected and indemnified and held hannless by the Company to the fullest extent 
pennitted by applicable law against all liabilities, obligations, losses, damages, penalties, 
actions, judgments, suits, proceedings, costs, expenses and disbursements of any kind or 
nature whatsoever (including, without limitation, reasonable attorneys' fees, costs of 
investigation, fines, judgments and an10unts paid in settlement, actually incurred by such 
Member, Manager or Officer in connection with such action, suit or proceeding) by 
virtue of its status as a Member (including by virtue of any Member's status as the Tax 
Matters Member), Manager or Officer, as the case may be, or with respect to any action 
or omission taken or suffered in good faith, on advice oflegal counsel, oilier than 
liabilities and losses resulting from fraud or the willful misconduct of such Member, 
Manager or Officer. The indemnification provided by iliis Section 4.2(a) shall be 
recoverable only out of the assets of the Company, and no Member or Manager shall 
have any personal liability on account thereof. 

(b) Each Member and Manager shall defend and indemnifY the 
Company, each Subsidiary and the other Members and Managers and their respective 
Affiliates against and shall hold it and them hannless from any claims, demands, damage, 
loss, liability, lawsuit and other proceedings, judgment, award, cost or expense (including 
reasonable attorneys' fees) as and when incun·ed by the Company or such Subsidiaries or 
such other Members and Managers or their respective Affiliates in connection with or 
resulting from such indemnifying Member's or Manager's gross negligence, fraud or 
willful misconduct in connection with the Company's or Subsidiary's business. 

(c) To the extent that, at law or in equity, a Member, Manager or 
Officer of the Company has duties (including fiduciary duties) and liabilities relating 
thereto to the Company or to another Member or Manager, such Member, Manager or 
Officer of the Company acting in connection with the Company's business or affairs, 
shall not be liable to the Company or to any Member or Manager for its good faith 
reliance on the provisions of this Agreement. The provisions of this Agreement, to the 
extent that they restrict the duties and liabilities of a Member, Manager or Officer of the 
Company otherwise existing at law or in equity, are agreed by the Members to replace 
such other duties and liabilities of such Member, Manager or Officer of the Company in 
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the context of this Agreement. 

4.3. Investment Representations. Each Member represents that it has 
acquired its Shares for its own account for investment purposes only and not with a view 
to the distribution or resale thereof, in whole or in part, and each Member agrees that it 
will not Transfer all or any portion of, or offer to Transfer all or any portion of, such 
Shares, or solicit offers to buy from or otherwise approach or negotiate in respect thereof 
with any Person or Persons whomsoever, all or any portion of such Shares (i) in any 
manner which would violate or cause the Company or any Member to violate applicable 
Federal or state securities laws and (ii) other than in accordance with the provisions of 
this Agreement. 

4.4. Legend. The Company may issue certificates representing Shares 
and in the event that the Company issues such certificates, such certificates shall bear 
substantially the following legend: 

"THE SHARES REPRESENTED HEREBY WERE 
ORIGINALLY ISSUED AS OF , HAVE 
NOT BEEN REGISTERED UNDER THE SECURITIES 
ACT OF 1933, AS AMENDED (THE "ACT"), OR ANY 
APPLICABLE STATE SECURITIES LAWS, AND MAY 
NOT BE SOLD OR TRANSFERRED IN THE ABSENCE 
OF AN EFFECTIVE REGISTRATION STATEMENT 
UNDER THE ACT OR AN EXEMPTION FROM 
REGISTRATION THEREUNDER OR IN VIOLATION 
OF ANY SUCH STATE SECURITIES LAWS. THE 
SECURITIES REPRESENTED HEREBY ARE ALSO 
SUBJECT TO ADDITIONAL RESTRICTIONS ON 
TRANSFER AND CERTAIN OTHER AGREEMENTS 
SET FORTH IN THE AMENDED AND RESTATED 
LIMITED LIABILITY COMPANY AGREEMENT OF 
THE COMPANY AND THE COMPANY RESERVES 
THE RIGHT TO REFUSE THE TRANSFER OF THE 
SHARES REPRESENTED HEREBY UNTIL THE 
CONDITIONS THEREIN HAVE BEEN FULFILLED 
WITH RESPECT TO SUCH TRANSFER. UPON 
WRITTEN REQUEST, A COpy OF THE AMENDED 
AND RESTATED LIMITED LIABILITY COMPANY 
AGREEMENT SHALL BE FURNISHED BY THE 
COMPANY TO THE HOLDER HEREOF WITHOUT 
CHARGE." 
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4.5. Limited Liability of Members. 

(a) Except as otherwise expressly provided herein or in the Act, no 
Member (and no director, officer, employee or controlling Person (if any) of such 
Member) shall be bound by, or be personally liable for, any expense, liability, 
indebtedness or obligations of the Company or any Subsidiary of the Company or of any 
other Member. Moreover, except as otherwise expressly provided herein or in the Act or 
for breach of this Agreement, no Member (and no director, officer, employee or 
controlling Person (if any) of such Member) shall have any liability under this Agreement 
to the Company or any other Member other than, with respect to such Member only, its 
Capital Contributions. The Members shall not be required to contribute any amounts in 
excess of the amounts set forth in Section 6.1 hereof. 

(b) To the fullest extent permitted by applicable law, recourse for any 
monetary liability or obligation of a Member to the Company or any other Member under 
this Agreement shall be had only against the Shares held by such Member or the value 
thereof, and not against other assets of such Member. 

(c) Notwithstanding Sections 4.5(a) and (h) hereof, each Member shall 
be fully liable to contribute its Capital Contribution in accordance with Section 6.1(a). 

4.6. Dealing with Members. The fact that a Member, an Affiliate of a 
Member or any officer, director, employee, partner, consultant or agent of a Member, is 
directly or indirectly interested in or connected with any person, firm or corporation 
employed by the Company to render or perfonn a service, or from or to whom the 
Company may buy or sell any property or have other business dealings, shall not prohibit 
the Company from employing such person, firm or corporation or from dealing with him 
or it (each, an "Affiliate Transaction") on arm's-length tenns, and neither the Company 
nor any of the Members shall have any rights in or to any income or profits derived 
therefrom by the party to any such Affiliate Transaction. In addition to any other 
approval required under this Agreement, all Affiliate Transactions shall be approved by a 
majority of the disinterested Managers of the Board of Managers in respect of such 
Affiliate Transaction. 

4.7. Designation of Tax Matters Member. 

(a) The Tax Matters Member shall act as the "tax matters partner" of 
the Company, as provided in the regulations pursuant to Section 6231 of the Code. The 
Tax Matters Member shall initially be ISE, which shall serve as Tax Matters Member 
until such time as a successor Tax Matters Member is appointed by the Board of 
Managers. Any Person serving as the Tax Matters Member may be removed and a new 
Tax Matters Member may be appointed by the Board of Managers. Any Tax Matters 
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Member who is to be replaced by a successor Tax Matters Member in accordance with 
this Section 4.7(a) shall certify that another Member has been selected as the Tax Matters 
Member of the Company by filing a statement to that effect with the IRS in the form and 
manner prescribed by Section 301.6231 (a)(7)-1 (d) of the Treasury Regulation. Each 
Member hereby approves of such designation and agrees to execute, certify, acknowl­
edge, deliver, swear to, file and record at the appropriate public offices such documents 
as may be deemed necessary or appropriate to evidence such approval. To the extent and 
in the manner provided by applicable Code sections and Treasury Regulations 
thereunder, the Tax Matters Member (i) shall furnish the name, address, profits interest 
and taxpayer identification number of each Member to the IRS and (ii) shall inform each 
Member of administrative or judicial proceedings for the adjusttnent of Company items 
required to be taken into account by a Member for income tax purposes. The Tax 
Matters Member shall act reasonably at all times and keep the other Members reasonably 
infonned about its actions. 

(b) Each Member shall be considered to have retained such rights (and 
obligations, if any) as are provided for under the Code or any other applicable law with 
respect to any examination, proposed adjustment or proceeding relating to Company tax 
items (including its rights under Section 6224(c) of the Code and its right to notice of any 
proposed tax settlements in any court case involving the Company). The Tax Matters 
Member agrees that it will not bind the Members to any tax settlement without the 
unanimous approval of all Members. The Tax Matters Member shall notify the othcr 
Members, within 30 business days after it receives notice from the IRS, of any 
administrative proceeding with respect to an examination of, or proposed adjusttnent to, 
any Company tax items. The Tax Matters Member shall provide the other Members with 
notice of its intention to extend the statute oflimitations or file a tax claim in any court at 
least 10 days before taking such action and shall not extend such statute of limitations or 
file such tax claim without the unanimous approval of all Members. In the event that the 
other Members notify the Tax Matters Member of their intention to represent themselves, 
or to obtain independent counsel and other advisors to represent them, in connection with 
any such examination, proceeding or proposed adjusttnent, the Tax Matters Member 
agrees to supply the other Members and their counsel and other advisors, as the case may 
be, with copies of all written communications received by the Tax Matters Member with 
respect thereto, together with such other information as they may reasonably request in 
connection therewith. The Tax Matters Member further agrees, in that event, to 
cooperate with the other Members and their counsel and other advisors, as the case may 
be, in connection with their separate representation, to the extent reasonably practicable 
and at the sole cost and expense of such other Members. In addition to the foregoing, the 
Tax Matters Member shall notify the other Members prior to submitting a request for 
administrative adjustment on behalf of the Company and shall not submit such request 
without the unanimous approval of all Members. 
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(c) All reasonable out-of-pocket expenses and costs incurred by any 
Tax Matters Member in its capacity as Tax Matters Member shall be paid by the 
Company a~ an ordinary expense of its business. 

4.8. Tax Matters. 

(a) The Company or Tax Matters Member (collectively, the "Tax 
Preparer") shall prepare all tax returns of the Company; provided, however, that the Tax 
Preparer shall not file any such tax return without the approval of all Members, which 
approval shall not be unreasonably withheld. The Company will circulate to each 
Member for its review and approval a draft of any income tax return within a reasonable 
period of time after the issuance of the audited financial statements referred to in Section 
5.3; provided, however, the Company will circulate such tax return to each Member at 
least ten (10) days before such tax return is to be filed (taking into account extensions of 
time to file). The Tax Preparer shall have the right to file with the appropriate taxing 
authorities for extensions of time to file tax returns if so needed. If any Member shall 
object to any items on the return within thirty (30) days, then the Members and the Tax 
Preparer shall attempt to agree on a mutually acceptable resolution of any disputed tax 
items. If the Member and the Tax Preparer cannot resolve their disagreement within 10 
days, either the Member or the Tax Preparer may request, in writing with a copy sent to 
the other party, that the disagreement be resolved by a mutually agreed upon "big four" 
independent accounting firm (Ernst & Young LLP, PricewaterhouseCoopers LLP, 
KPMG LLP or Deloitte & Touche LLP) (the "Independent Accountants") and the 
Independent Accountants shall be instructed to resolve the dispute by, first determining if 
both positions have merit, and if not, shall adopt the position that has merit. Ifthe 
Independent Accountants determines that both positions have merit, the Independent 
Accountants shall adopt the position that will maximize, in the aggregate, the U.S. 
Federal, state and local income tax advantages and will minimize, in the aggregate, the 
U.S. Federal, state, and local income tax detriments, available to the Company's 
Members. The Independent Accountants shall provide their written resolution ofthe 
disagreement to both the Member and the Tax Preparer within IS days fTOm the date that 
the Independent Accountants were requested to resolve such disagreement. If the 
Independent Accountants are incapable of resolving such disagreement based on the 
above-stated criteria, the position of the Tax Preparer shall prevail. 

(b) The Tax Preparer shall furnish a copy of all filed tax returns of the 
Company to each of the Members. In addition, upon reasonable written notice provided 
to the Company by a Member (and as otherwise required by law), the Company shall 
furnish such Members, on a timely basis, with all infonnation relating to the Company 
required to be reported in any U.S. Federal, state and local tax returns of such Members, 
including a report indicating such Member's allocable share for U.S. Federal income tax 
purposes ofthe Company's income, gain, credits, losses and deductions. 
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(c) The Members shall report their tax items with respect to, and 
arising from, their Shares in a manner that is consistent with the Company's tax returns. 

(d) The Tax Preparer shall provide prompt notice to the Members of 
advice that the IRS or any applicable state or local taxing authority intends to examine 
any tax returns or records or books of the Company and of any notice from the IRS in any 
administrative or judicial proceeding at the Company level relating to the detennination 
of any item of income, gain, loss, deduction or credit of the Company, in each case 
together with a copy of such IRS or state or local taxing authority notice and any written 
materials submitted by the Tax Preparer in response to such notice. In the event of any 
tax audit or any contest, dispute or litigation with respect to the treahnent of, or liability 
of the Company for, any U.S. Federal, state or local income tax for any taxable period (or 
portion of a taxable period) of the Company beginning after the date hereof, the Tax 
Preparer shall control, defend and otherwise represent the Company in such audit, 
contest, dispute or litigation; provided, however, that each Member shall have the right, 
directly or through its designated representatives, to review in advance and timely 
comment upon all significant written submissions made in the course of such audit, 
contest, dispute or litigation and to participate in, directly or through its designated 
representatives, all conferences, meetings or proceedings with any taxing authority, and 
all appearances before any court or judicial body. The Tax Preparer shall advise any 
Member of any written proposed adjushnent by the IRS that would increase (directly or 
through such Member's interest in any intennediate entities) such Member's U.S. Federal 
income tax liability (or decrease (directly or through such Member's interest in any 
intermediate entities) such Member's U.S. Federal tax benefits). If the Tax Preparer 
proposes that such adjustment be approved, the Company shall not concede such 
adjushnent without each Member's prior written approval, which approval shall not be 
umeasonably withheld. In the event of a disagreement between the Board of Managers 
and a Member with respect to such adjustment, the procedures for resolving 
disagreements set forth in Section 4.8(a) hereof shall apply. 

(e) The Board of Managers shall take any steps necessary pursuant to 
Code Section 6223(a) to designate each Member as a "notice partner" (as defined in Code 
Section 623 I (a)(8)). In addition, nothing in this Agreement is intended to waive any 
rights, including rights to participate in administrative and judicial proceedings, that a 
Member may have under Code Sections 6221 through 6233, inclusive. 

(f) Notwithstanding any other provisions of this Agreement, the 
provisions of this Section 4.8 shall survive the dissolution of the Company or the 
termination of any Member's interest in the Company and shall remain binding on all 
Members for a period of time necessary to resolve with the IRS or any applicable state or 
local taxing authority all matters (including litigation) regarding the U.S. Federal, state 
and local income taxation, as the case may be, of the Company or any Member with 
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respect to the Company. 

(g) The Company is responsible for the payment of any partnership 
tax, including, but not limited to, New York City Unincorporated Business Tax. 

4.9. Use of Member Names and Trademarks. Neither the Company nor 
any Subsidiary or Member shall (i) issue any press release or make any other public 
statements, filings or disclosure with respect to the matters contemplated by this 
Agreement, or any other matter related hereto or thereto, (ii) use (in connection with the 
Company or any Subsidiary) in advertising, publicity or otherwise the name of any 
Member (or any Affiliate of such Member), or the name of any member, partner, director, 
officer, manager or employee of any Member (or any Affiliate of such Member) or any 
trade name, trademark, trade device, logo service mark, symbol or any abbreviation, 
contraction or simulation thereof owned or used by any Member (or any Affiliate of such 
Member), or (iii) represent, directly or indirectly, that any product or any service 
provided by the Company or any Subsidiary has been approved, endorsed, recommended 
or provided by, or in association with any Member (or any Affiliate of such Member), 
except (i) as may be required by applicable law, court process or obligations pursuant to 
the requirement of any applicable self-regulatory authority or (ii) with the prior written 
consent of the appropriate Member in each instance, such consent not to be unreasonably 
withheld. 

ARTICLE V. 

BOOKS, RECORDS, BUDGETS AND REPORTS 

5.1. Books of Account. At all times during the continuance of the 
Company, the Board of Managers shall keep or cause to be kept true and complete books 
of account in accordance with United States generally accepted accounting principles and 
in which shall be entered fully and accurately the transactions of the Company. Such 
books of account shall be kept on the basis of the Fiscal Year in accordance with the 
accrual method of accounting, and shall reflect all transactions of the Company in 
accordance with United States generally accepted accounting principles. 

5.2. Availability of Books of Account. All of the books of account 
referred to in Section 5.1, together with an executed copy of this Agreement, the 
Certificate of Formation and any amendments thereto shall at all times be maintained at 
the principal office of the Company or such other place in the State ofNew York or in 
such other state as the Board of Managers may designate in writing to the Members, and 
upon reasonable notice to the Board of Managers, shall be open to the inspection and 
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examination of the Members or their representatives during reasonable business hours for 
purposes reasonably related to their Shares. 

5.3. Annual and Periodic Reports and Statements. For each Fiscal 
Year, the Board of Managers shall send or shall cause to be sent to each Person who was 
a Member at any time during such Fiscal Year, within one hundred and twenty (120) days 
after the end of such Fiscal Year, the consolidated annual financial statements of the 
Company including an annual balance sheet, profit and loss statement and a statement of 
changes in financial position, and a statement showing distributions to the Members, all 
as prepared in accordance with United States generally accepted accounting principles 
consistently applied and audited by the Company's independent public accountants, 
which shall be a finn ofIndependent Accountants and, within one hundred and twenty 
(120) days after the end of the Fiscal Year, a statement showing allocations to the 
Members oftaxable income, gains, losses, deductions and credits, as prepared by such 
accountants. In addition, the Board of Managers shall send or cause to be sent to each 
Member (i) within forty-five (45) days after the end of the first three fiscal quarters of 
each year, a quarterly report, as applicable, setting forth such financial and operating 
information as the Board of Managers shall reasonably detennine but which shall include 
a consolidated balance sheet and income statement, (ii) such monthly and quarterly 
financial reporting infonnation as the Board of Managers shall reasonably detennine and 
(iii) such financial and other infonnation concerning the Company as is reasonably 
requested by any Member that is necessary for the preparation of (A) such Member's 
Federal, state and local income or other tax returns or (B) any filing, notice or application 
made by or on behalf of such Member to or with any regulatory body having jurisdiction 
over such Member, subject to the right of the Company to withhold any confidential 
infonnation that it reasonably detennines will not remain confidential and that the public 
disclosure of which could adversely affect the Company. In addition to the rights under 
this Agreement and under the Act, the Company may provide such infonnation to such 
Members and such other Persons as it deems appropriate. 

5.4. Accounting Expenses. All out-of-pocket expenses payable to 
Persons in connection with the keeping ofthe books and records of the Company and the 
preparation of audited or unaudited financial statements and Federal and local tax and 
infonnation returns required to implement the provisions of this Agreement or required 
by any governmental authority with jurisdiction over the Company shall be borne by the 
Company as an ordinary expense of its business. 
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ARTICLE VI. 

CAPITAL CONTRIBUTIONS, CAPITAL
 
ACCOUNTS, PROFITS AND LOSSES AND ALLOCATIONS
 

6.1. Capital Contributions of the Members. 

(a) Concurrently with the execution of this Agreement, each Member 
shall make a Capital Contribution to the Company in an amount designated as such 
Member's initial Capital Contributions as set forth on Schedule III hereto opposite such 
Member's name. Schedule III shall also set forth the Percentage Interest of each Member 
and the number of Shares issued to each Member. 

6.2. Capital Calls. 

(a) Acting in accordance with Sections 3.3, the Board of Managers 
shall have the right to make cash capital calls (each, a "Capital Call"). In the event such a 
Capital Call is made, the Company shall promptly cause a notice to be delivered to each 
of the Members describing the amount and nature of the Capital Call and providing other 
required information in respect of such Capital Call as specified in Section 6.2(b) hereof. 
Each Member shall be required, within sixty (60) days after receipt of such Capital Call 
(unless otherwise provided therein), to contribute to the capital of the Company an 
amount in cash equal to such Member's pro rata portion (based on such Member's 
Percentage Interest at the time of such Capital Call) of such Capital Call; provided, 
however, if such Capital Call is with respect to a Distribution Deficiency, the Member to 
which such Distribution Deficiency relates shall be required to contribute 100% of the 
amount of Capital Call related to such Distribution Deficiency and the other Members 
shall not be required to contribute any amount related to such Distribution Deficiency. 
The proceeds of each Capital Call shall be applied to the purposes set forth in the notice 
delivered with such Capital Call. 

(b) All Capital Calls made pursuant to this Article VI shall be 
accompanied by a written notice delivered to each Member which notice shall state the 
total amount of the required Capital Contributions by all Members, the proposed 
application of the proceeds of such capital contribution, the basis on which such Capital 
Contribution is authorized and each Member's pro rata share of such total, if any. 

(c) The Company may, but shall not be required to, issue additional 
Shares to the Members in connection with Capital Contributions made pursuant to a 
Capital Call in such amount as shall be detem1ined by the Board of Managers. 
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6.3. Failure to Fund Capital Contributions. If any Member shall fail to 
make all or any portion of any Capital Contribution required pursuant to Section 6.2 in 
the amount and within the time period specified therein (such Member is hereinafter 
referred to as a "Non-Contributing Member"), the Board of Managers shall give prompt 
notice to the Members of such failure and the amount of the Capital Contribution not 
funded by the Non-Contributing Member (any such amount not so funded is hereinafter 
referred to as the "Failed Contribution"), and subject to ISE's Call Right (hereinafter 
defined) pursuant to Section 9.2(a)(iii), any Member or Members that is or are (as the 
case may be) not in default with respect to the Failed Contribution or any contribution 
required to be made by such Member in connection with such Capital Call may fund all 
or part of such Failed Contribution (each such funding Member is hereinafter referred to 
as a "Contributing Member"). If more than one Member desires to be a Contributing 
Member and such Contributing Members desire to fund together more than the aggregate 
amount of the Failed Contribution, each such Contributing Member shall have the right to 
fund the amount the Non-Contributing Member failed to fund pro rata in proportion to 
the relative Percentage Interests of such Contributing Members. If, after giving effect to 
the preceding sentence, any amount of such Failed Contribution remains unfunded, (i) in 
the event more than one Contributing Member elects to fund any additional amount of 
such Failed Contribution, such Contributing Members may elect to fund any such 
remaining amount of such Failed Contribution on a J2[.Q rata basis or (ii) in the event only 
one Contributing Member is willing to fund any portion of the remaining unfunded 
Failed Contribution, such Contributing Member may fund the entire remaining amount of 
such Failed Contribution. The provisions of the preceding sentence shall continue to 
apply until either (i) the entire Failed Contribution has been funded by Contributing 
Members or (ii) in the event the entire amount of such Failed Contribution has not been 
funded, no Contributing Member is willing to fund any further amount of such Failed 
Contribution. The portion (the "Funded Portion") of the Failed Contribution funded by 
such Contributing Member shall be treated as a Capital Contribution by any such 
Contributing Member. Any such failure by a Non-Contributing Member to make a 
Capital Contribution shall result in the dilution of the Percentage Interest of such Non­
Contributing Member as provided for in Section 6.4 below. Notwithstanding anything to 
the contrary contained herein, any failure by a Non-Contributing Member to make a 
Capital Contribution shall not be a breach of this Agreement and the dilution and 
payments provided in Section 6.4 and the Call Right provided in Section 9.2 shall be the 
sole and exclusive remedies of the Company and the other Members against a Non­
Contributing Member with respect to the failure by a Non-Contributing Member to make 
a Capital Call and the Non-Contributing Members shall have no otber or further 
obligations to the Company in connection with any Failed Contribution. 

6.4. Dilution for Failure to Fund Capital Contributions. 
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(a) Whenever there occurs a Failed Contribution, regardless of 
whether another Member elects to make a Capital Contribution in place of a Non­
Contributing Member, the final Percentage Interest of each Member, after the Capital 
Call, any Failed Contributions and any Funded Portions, shall be determined in 
accordance with the following formula: 

FPI= (PI x Ie) + CC + FP 
IC + ACC + AFP 

FPI= Final Percentage Interest of the Member, expressed as a fraction 

PI= Percentage Interest of the Member immediately prior to the Capital 
Call, expressed as a fraction 

IC = Aggregate amount of all Capital Contributions contributed by all 
the Members, in dollars, before giving effect to the Capital Call 

ACC= The aggregate Capital Call less aggregate Failed Contributions, in 
dollars 

AFP= The aggregate of all Funded Portions funded by the Contributing 
Members in connection with the Capital Call, in dollars 

CC= The Capital Contribution, if any, initially contributed by the 
Member in connection with the Capital Call, in dollars 

FP= The Funded Portion, if any, contributed by the Member in 
connection with the Capital Call, in dollars. 

(b) In the event that any Non-Contributing Member fails to make any 
Capital Call it is required to make in accordance with Section 6.2 above and one or more 
other Members fund all or a portion of such Failed Contribution, then for a period of 
sixty (60) days following the date originally set for such Non-Contributing Member to 
make such Capital Call (the "Capital Call Date"), such Non-Contributing Member may 
notwithstanding such failure pay to such other Members the portion of such Failed 
Contribution funded by such other Members together with interest accrued thereon at an 
annual rate of 2% above LIBOR prevailing on such Capital Call Date (or if such date is 
not a London Banking Day, then the next succeeding London Banking Day). Upon such 
payment by the Non-Contributing Member (including interest accrued thereon as 
provided in the preceding sentence), the Percentage Interests and Shares of the Members 
shall be readjusted to give effect to such repayment as though such Non-Contributing 
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Member were a Contributing Member. No such repayment shall affect any rights 
exercised by, or distributions made or other benefits provided to, such other Members 
prior to such repayments by the Company. 

(c) Subject to the limitation set forth in Section 6.4(b), in the event 
that a Member's Percentage Interest changes as a result of the application of this 
Section 6.4, such change shall be reflected as (i) in the case of a Non-Contributing 
Member, a decrease in the number of Shares held by such Non-Contributing Member, 
and (ii) in the case of each Contributing Member, an increase (m:Q rata in proportion to 
the amounts funded by each Contributing Member) in the number of Shares held by such 
Contributing Member. 

6.5. Capital ofthe Company. The capital of the Company shall be the 
aggregate capital in all of the Members' Capital Accounts. Except as otherwise provided 
herein, no Member shall be entitled to (i) withdraw or receive any interest or other return 
on its Capital Contribution or (ii) voluntarily contribute capital to the Company. 

6.6. Return of Capital Contribution. Except as otherwise provided in 
this Agreement, no Member shall have the right to demand the return of all or any part of 
its Capital Contribution until the Company has been dissolved, or, in the event it has such 
right, to demand or receive any property other than cash in return for its Capital 
Contribution. 

6.7. Capital Accounts. 

(a) The Company shall maintain separate Capital Accounts for each 
Member in accordance with Section 704(b) of the Code and the Treasury Regulations 
thereunder. The Capital Accounts of each Member as of the date hereof are deemed to 
equal the dollar amounts of the Capital Contribution of such Members as set forth in 
Section 6.1 (a). 

(b) The Capital Account of each Member shall be increased by (i) the 
amount of any cash and the agreed net fair market value (as used herein, "Agreed net fair 
market value" of property shall mean the gross fair market value of such property as 
determined by the Board of Managers net ofliabilities encumbering the property or 
assumed by the Company) as of the date of contribution of any property contributed as a 
Capital Contribution to the capital of the Company by such Member and (ii) the amount 
of any Profits allocated to such Member. The Capital Account of each Member shall be 
decreased by (i) the amount of any Losses allocated to such Member and (ii) the amount 
of cash or the fair market value of any property, net of any liabilities assumed by the 
Member or to which such property is subject under Section 752 of the Code, distributed 
to such Member. ln all respects, the Members' Capital Accounts shall be determined in 
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accordance with the detailed capital accounting rules set forth in Treasury Regulations 
Section 1.704-1(b)(2)(iv) and shall be adjusted upon the occurrence of certain events as 
provided in Treasury Regulations Section l.704-1(b)(2)(iv)(f). 

(c) A transferee of all (or a portion) of the Shares held by a Member 
shall succeed to the Capital Account (or portion of the Capital Account) attributable to 
the transferred Shares. 

6.8. Profits and Losses. Except as otherwise set forth in Section 6.9 
hereof, Profits, Losses and items of income, gain, deduction and loss of the Company for 
each Fiscal Year shall be allocated among all Members pro rata in accordance with the 
Members' relative Percentage Interests. 

6.9. Special Allocations. Article VI is intended to comply with Section 
704(b) of the Code and the Treasury Regulations thereunder, including the "alternative 
test for economic effect" under Treasury Regulations Section 1.704-1(b)(ii)(d). 
Notwithstanding Sections 6.7 and 6.8, the Company shall make any allocations required 
by such Regulations, including "qualified income offset" and "minimum gain 
chargeback" allocations and allocations relating to any nonrecourse debt of the Company, 
prior to making the allocations set forth in Section 6.8. 

6.10. Members Tax Reporting. The Members are aware of the income 
tax consequences of the allocations made by this Article VI and hereby agree to be bound 
by the provisions of this Article VI in reporting their shares of Company income and loss 
for income tax purposes. 

6.11. Allocation in Case of Transfer. In the event of a transfer of any 
Shares during a taxable year of the Company, allocations of income, gain, loss, 
deductions and other items of the Company between the transferor and the transferee will 
be based on the portions of such taxable year during which each owned the Shares or as 
the Board may determine in its reasonable discretion. 

6.12. Tax Allocations. For U.S. Federal, state and local income tax 
purposes, the income, gains, losses and deductions ofthe Company shall, for each taxable 
period, be allocated among the Members in the same manner and in the same proportion 
that such items have been allocated among the Members' respective Capital Accounts; 
provided, however, that in accordance with Section 704(c) of the Code and the Treasury 
Regulations thereunder, (i) income, gain, loss and deduction with respect to any property 
contributed to the capital of the Company shall, solely for tax purposes, be allocated 
among the Members so as to take account of any variation between the adjusted basis of 
such property to the Company for U.S. Federal income tax purposes and its initial Book 
Value, and (ii) in the event the Book Value of any Company asset is adjusted as a result 
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of any revaluations pursuant to Treasury Regulations Section 1.704-1 (b)(2)(iv)(f), 
subsequent allocations of income, gain, loss and deduction with respect to such asset 
shall take into account any variation between the adjusted basis of such asset for U.S. 
Federal income tax purposes and its Book Value, in each case using any method or 
methods pennitled under Section 704(c) of the Code and the Treasury Regulations 
thereunder as detennined by the Board of Managers. 

ARTICLE VII. 

DISTRIBUTIONS 

7.1. Distribution Policy. 

(a) Subject to Paragraph (b) below, the Company shall distribute 
Distributable Funds only when, as and if detennined by the Board of Managers, pro rata 
in accordance with the Members' relative Percentage Interests. 

(b) All amounts withheld pursuant to any provision of any U.S. 
Federal, state, local or foreign tax law with respect to any payment, distribution or 
allocation to the Company or the Members shall be treated as amounts distributed to the 
Members pursuant to Section 7.1 (a) for all purposes of this Agreement. The Board of 
Managers is authOllzed to withhold from distributions, or with respect to allocations, to 
the Members and to pay over to any U.S. Federal, state, local or foreign govennnent any 
amounts required to be so withheld pursuant to the Code or any provision of any other 
U.S. Federal, state or local law and shall allocate such amounts to those Members with 
respect to which such amounts were withheld. To the extent that withholding taxes and 
other related expenses paid to any U.S. Federal, state, local or foreign government on 
behalf of a Member exceed the amount of any distribution the Member would otherwise 
receive from the Company, the Board of Managers may, in its discretion, require such 
Member to contribute cash to the Company up to the amount paid on such Member's 
behalf (such amount, a "Distribution Deficiency"). 

7.2. Liquidation. In the event of any sale or other disposition of all or 
substantially all of the assets of the Company in accordance with the tenns of this 
Agreement, the Company shall be dissolved and the proceeds of such sale or other 
disposition shall be distributed to the Members in liquidation as provided in Article X. 
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ARTICLE VIII. 

TERMINATION OF A MEMBER; TERMINATION OF AGREEMENT 

8. I. Tennination of a Member. The expulsion, dissolution or 
Bankruptcy of a Member or any other event that tenninates the continued membership of 
any Member (each a "Tenninating Event") shall not in and of itself cause the Company 
to be dissolved, wound up or tenninated unless, no later than ninety (90) days following a 
Tenninating Event with respect to a Member, Members owning all of the remaining 
Shares unanimously detennine not to continue the business of the Company, in which 
case the Company shall dissolve and liquidate pursuant to Article X hereof and the 
remaining Members shall select the liquidator pursuant to such AJiicle. No Member shall 
have the right to withdraw or resign as a Member or, except as provided in 
Section 10.I(a)(ii), dissolve the Company voluntarily. 

8.2. Tennination on Initial Public Offering. Except with respect to 
Sections 4.2 and 4.5 and the remedies provided hereunder with respect to breaches of this 
Agreement (which shall continue in full force and effect, except as limited below), upon 
the consummation of an Initial Public Offering this Agreement shall tenninate and the 
provisions hereof shall cease to have any force or effect; provided, however, that Sections 
4.2 and 4.5 and the remedies provided hereunder with respect to breaches of this 
Agreement shall continue to have force and effect after the consummation of such Initial 
Public Offering solely with respect to matters which occurred prior to the consummation 
of such Initial Public Offering. 

ARTICLE IX. 

TRANSFER OF SHARES 

9.1. Transfer of Shares. Subject to Section 9.8 herein and to the 
redemption, purchases and repurchases by the Company of securities as pennitted in 
accordance with Section 3.3(d), no Member may transfer, sell, pledge, hypothecate, 
encumber, assign or otherwise dispose of (whether voluntarily, involuntarily, by 
operation oflaw or otherwise) (each, a "Transfer") any Shares, or agree or contract to 
Transfer any Shares held by such Member, without the consent of no less than two-thirds 
ofthe other Members to (i) such Transfer and (ii) the admission of the proposed 
transferee as a Member of the Company. Notwithstanding the foregoing, a Member may 
Transfer any or all of its Shares to one or more Affiliates of such Member; provided that 
(i) any such Transfcr is subject to the provisions of Section 9.8; and (ii) any such 
transferee agrees to be bound by the tenns of this Agreement applicable to the Shares so 
transferred and either (x) the other Members are reasonably satisfied that such transferee 
has the ability to meet the obligations it would have hereunder or (y) the transferring 
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Member or the Parent of such Member guarantees the performance of such obligations 
(each, a "Permitted Transferee"). Any attempted or purported Transfer in violation of 
this Section 9.1 shall be void and of no force or effect. For purposes of this Agreement, 
any Transfer by a Parent or any Subsidiary of a Parent of any direct or indirect interest in 
a Member which results in such Member ceasing to bc a Subsidiary of such Parent shall 
be deemed a Transfer by such Member of all of its Shares. 

9.2. Call Right. For so long as ISE is a Member, ISE shall have the 
right (the "Call Right"), exercisable at any time by written notice (the "Call Notice") to 
any Member, to require such Member to sell all, but not less than all, of their Shares in 
the Company at the price and in accordance with the conditions set forth below: 

(a) ISE shall only exercise its Call Right (i) in its reasonable discretion 
in the event that a Member fails to evidence active participation in and material use of the 
Company-provided facility; or (ii) if any Member shall fail to make all or any portion of 
any Capital Contribution required pursuant to Section 6.2. 

(b) The Call Notice shall set forth the date of closing of the purchase 
and sale contemplated by the Call Notice (the "Call Closing Date"), which Call Closing 
Date shall be not less than thirty (30) days, and not more than ninety (90) days, following 
the delivery of the Call Notice. 

(c) Upon delivery of the Call Notice, ISE shall be irrevocably required 
to purchase all of the Member's Units then outstanding in accordance with the terms and 
conditions of this Section 9.2. 

(d) ISE shall pay said Member, at the closing of the purchase and sale 
contemplated by the Call Notice, in exchange for such Member's Shares, an amount not 
to exceed the Book Value of such Shares. 

(e) ISE and the Members holding Shares shall use commercially 
reasonable efforts to consummate the closing of the purchase and sale contemplated by 
the Call Notice on the Call Closing Date. If ISE is unable or unwilling to purchase the 
Shares by the date which is ten (10) days after the Call Closing Date (the "Outside Call 
Closing Date"), then the Call Notice shall be null and void. 

(f) ISE shall pay, at the closing of the purchase and sale contemplated 
by the Call Notice, all costs and expenses incurred in connection with such purchase and 
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sale, including costs and expenses incurred in connection with the detennination of the 
Appraised Value and reasonable attorneys' fees and expenses. 

(g) Notwithstanding anything to the contrary herein, ISE, in its sole 
and absolute discretion, may grant or transfer to any other Member, any call or similar 
right to purchase any of the Shares owned by Members holding Shares. 

9.3. Drag-Along Rights. 

(a) In the event ISE proposes to sell all of the Shares held by ISE and 
its Affiliates (a "Drag Sale") to a Person (the "Drag-Along Purchaser") other than another 
Member or a Pennitted Transferee ofISE, ISE may, at its option, require each other 
Member (the "Dragged Members") to sell all of the Shares held by such Dragged 
Members ("Drag-Along Rights"); provided, however, such Drag Along Rights may only 
be exercised by ISE (i) for so long as ISE holds 51 % of the Percentage Interests in the 
Company, or (ii) ifISE ceases to hold 51 % of the Percentage Interests in the Company, at 
any time within a two year period commencing from the date that ISE ceases to hold 51 % 
of the Percentage Interests in the Company. Any such sale by the Dragged Members 
shall be made on the same tenns and conditions as the sale by ISE. 

(b) ISE shall give each Dragged Member, not less than thirty (30) days 
prior to the date of the proposed sale, a notice summarizing the economic tenns of such 
Drag Sale, including the purchase price, closing date and the identity of such Drag-Along 
Purchaser. In connection with any Drag Sale, each Dragged Member shall take such 
actions as may be reasonably required by ISE, Inc. and shall otherwise cooperate in good 
faith with ISE. At the closing of a Drag Sale, each Dragged Member shall deliver to such 
Drag-Along Purchaser all documents and instruments as may be requested by such Drag­
Along Purchaser in connection with such Drag Sale, against payment of the appropriate 
purchase price. 

(c) Upon consummation ofa Drag Sale, if a Dragged Member has not 
delivered any documents and instruments as contemplated by the preceding paragraph 
(b), such Dragged Member shall no longer be considered a holder Shares in the Company 
and such Dragged Member's sole rights with respect to such Shares shall be to receive 
the consideration receivable in connection with such Drag Sale upon delivery of the 
appropriate documents and instruments. 

9.4. Tag-Along Rights. If after three (3) years from the date ofthis 
Agreement, one or more Members (collectively, the "Seller") proposes to sell, subject to 
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Section 9.8, in a single transaction or series of relatcd transactions Shares representing 
more than 25% of the Percentage Interests in the Company to a Person (the "Tag-Along 
Buyer") other than a Pennitted Transferee of the Seller, then, not less than twenty (20) 
days prior to any such sale, such Seller shall provide to each other Member a notice (a 
"Tag-Along Notice") stating the Percentage Interests represented by the Shares to be so 
sold to such Tag-Along Buyer and summarizing the economic tenns of such sale, 
including the purchase price, closing date and the identity of such Tag-Along Buyer (and, 
to the extent material, the direct and indirect beneficial owners of such Tag-Along 
Buyer). Without limiting the generality of the foregoing, sales shall be deemed related if 
the same Tag-Along Buyer acquires the Shares sold under such sales within the same 
twelve-month period. Upon the written request of any such other Member made within 
ten (10) days after the day the Tag-Along Notice is received by such other Member, the 
Seller shall cause such Tag-Along Buyer to purchase from such other Member a portion 
of its Shares equal to the product of (x) such Member's Percentage Interest and (y) the 
Percentage Interest represented by the Shares proposed to be sold to such Tag-Along 
Buyer. Such purchase shall be made on the same date, at the same price and on the same 
tenns as Seller and on tenns and conditions at least as favorable to such other Member as 
the tenns and conditions contained in the Tag-Along Notice delivered in connection with 
such proposed transaction. 

9.5. Pre-Emptive Rights. 

(a) In the event that, in accordance with Section 3.3, the Company 
proposes to issue any equity or equity-based securities of the Company to any Person (the 
"Offeree"), each other Member shall have the preemptive right to purchase a portion of 
such securities, j2IQ rata based on the number of Shares then held by each Member. The 
Company sball be obligated to give written notice to each Member of its intention to 
issue such securities. Upon receipt of such notice, each Member shall have ten (10) 
business days in which to exercise such right, in whole or in part, by sending an 
acceptance notice to the Company. To the extent any Member does not purchase its 
entire allocation within the time provided, such unpurchased portion may be acquired by 
the Offeree. This right shall exist only prior to an Initial Public Offering. 

(b) The provisions of Section 9.5(a) shall not apply in connection with 
issuances of equity or equity-based securities (i) to employees of the Company or any of 
the Subsidiaries pursuant to any employee option plan, stock purchase plan, benefit plan 
or other similar plan, agreement, program or arrangement approved by the Board of 
Managers (including upon the exercise of employee stock options or other convertible 
securities issued pursuant to such a plan, agreement, program or arrangement), (ii) in 
connection with any bona fide, ann's-length direct or indirect merger, acquisition 
(including acquisitions ofless than all of the assets of, or equity interests in, any Person) 
or other similar strategic or business combination transaction, or (iii) pursuant to any 
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rights offering or other similar offering of equity or equity-based securities made 
generally available to the then-current Members. A Member shall have the right to 
transfer or assign its right to purchase all (but not less than all) of its pro rata share of any 
issuance of equity or equity-based securities pursuant to this Section 9.5Cb) to the same 
extent to which such Member could transfer Shares pursuant to Section 9.1 hereof. The 
Company shall not be under any obligation to consummate any proposed issuance of 
equity or equity-based securities, regardless of whether it shall have delivered notice 
hereunder in respect of such proposed issuance. 

9.6. Acceptance of Prior Acts. Any person who becomes a Member, 
by becoming a Member ratifies all actions duly taken by the Company pursuant to the 
terms and provisions of this Agreement prior to the date it became a Member and, 
without limiting the generality of the foregoing, specifically ratifies and approves all 
agreements and other instruments as may have been duly executed and delivered on 
behalf of the Company prior to said date and which are in full force and effect on said 
date. 

9.8. Additional Limitations. Notwithstanding anything contained in 
this Agreement, no Transfer of any Shares shall be made unless the following conditions 
are met: 

approval ofISE. 
(a) Any Transfer involving a Member other than 1SE shall require the 

(b) The Transferor shall have paid all reasonable costs and expenses, 
including attomeys' fees and disbursements and the cost of the preparation, filing and 
publishing of any amendment to this Agreement or the Certificate, incurred by the 
Company in connection with the Transfer; 

(c) The Transferor shall have delivered to the Company a fully 
executed copy of all documents relating to the Transfer, executed by both the Transferor 
and the Transferee, and the agreement of the Transferee in writing and otherwise in form 
and substance acceptable to the Company to: 

(i) be bound by the terms imposed upon such Transfer by the 
Manager and by the terms of this Agreement; and 

(ii) assume all obligations of the Transferor under this Agreement 
relating to the Shares in the Company that is the subject of such Transfer; 
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(d) The Company shall have been reasonably satisfied, including, at its 
option, having received an opinion of counsel to the Company reasonably acceptable to 
the Company, that: 

(i) the Transfer will not cause the Company to be treated as an 
association taxable as a corporation for federal income tax purposes; 

(ii) the Transfer will not result in the termination of the Company for 
federal income tax purposes; 

(iii) the Transfer will not cause the Company to be treated as a 
"publicly traded partnership" within the meaning of Code Section 7704; 

(iv) the Transfer will not violate the Securities Act of 1933, as 
amended, or any other applicable federal, state or non-United States securities laws, rules 
or regulations; 

(v) the Transfer will not cause some or all of the assets of the 
Company to be "plan assets" or the investment activity of the Company to constitute 
"prohibited transactions" under ERISA or the Code; and 

(vi) the Transfer will not cause the Company to be an investment 
company required to bc registered under the Investment Company Act of 1940, as 
amended. 

ARTICLEX. 

TERMINATION OF THE COMPANY; 
LIQUIDATION AND DISTRIBUTION OF ASSETS 

10.1. Dissolution and Termination. 

(a) The Company shall be dissolved only upon the occurrence of any 
of the following: 

(i) the sale or other disposition of all or substantially all of the 
Company Assets and receipt of the final payment of any installment 
obligation received as a result of any such sale or disposition; 

(ii)	 the unanimous written consent of all Members; 
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(iii) any event which makes it unlawful for the Company's 
business to be continued unless, no later than thirty (30) days following 
such event, the Members unanimously determine not to dissolve the 
Company; 

(iv) the issuance of a decree by any court of competent 
jurisdiction that the Company be dissolved and liquidated; or 

(v) at any time that there are no Members of the Company, 
unless the Company is continued in accordance with the Act. 

Upon dissolution, the Company shall wind-up its affairs and shall be liquidated and a 
certificate of cancellation of the Company's Certificate of Formation, as required by law, 
shall be filed. 

(b) In the event of the dissolution of the Company, its business 
activities shall be wound up, any amounts due from the Members shall be collected, its 
debts and liabilities shall be satisfied and its remaining assets, if any, shall be distributed 
as set forth in Section 10.2 below. Dissolution shall be effective on the date of the 
occurrence of an event set forth in Section 10.1(a) but the Company shall not terminate 
until all of the Company Assets have been liquidated and the proceeds distributed in 
accordance with the provisions of this Article X. Notwithstanding the dissolution of the 
Company, prior to the termination of the Company as aforesaid, the business of the 
Company and the affairs of the Members as such, shall continue to be governed by this 
Agreement. 

10.2. Distribution Upon Liquidation. Upon dissolution of the Company, 
the Board of Managers, as provided in this Agreement, or ifthere shall be none, a trustee 
or liquidator appointed by unanimous consent of the Members shall proceed to the 
liquidation of the Company and the proceeds of such liquidation shall, notwithstanding 
any other provision of this Agreement to the contrary, be applied and distributed in the 
following order of priority: 

(i) to creditors other than Members (whether by payment or 
the making of reasonable provision for payment thereof, including the 
setting up of any reserves that the Managers or trustee or liquidator, as the 
case may be, shall determine are reasonably necessary for any liabilities or 
obligations of the Company) in satisfaction of all Indebtedness and 
liabilities of the Company (including the expenses of the liquidation); 

(ii) to Members who are creditors (whether by payment or the 
making of reasonable provision for payment thereof, including the setting 
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up of any reserves that the Managers or trustee or liquidator, as the case 
may be, shall determine are reasonably necessary for any liabilities or 
obligations of the Company) in satisfaction of other debts and liabilities of 
the Company owed to Members; and 

(iii) to the Members in accordance with their balances (if 
positive) in their respective Capital Accounts. 

10.3. Sale of Company Assets. 

(a) As expeditiously as possible after dissolution, the Board of 
Managers, or any trustee or liquidator, shall satisfy all Company Indebtedness and 
liabilities, and make the distributions provided for in Section 10.2. Except as agreed by 
the Board of Managers and subject to paragraph (b) below, no Member shall have the 
right to demand or receive property other than cash upon liquidation, and the Board of 
Managers, or any such trustee or liquidator, shall, in any event, have the power to sell 
Company Assets for cash as necessary to provide for the satisfaction of all Company 
Indebtedness and liabilities. 

(b) In connection with the sale by the Company and reduction to cash 
of its assets, although the Company has no obligation to offer to sell any property to the 
Members, any Member or any Affiliate of any Member may bid on and purchase any 
Company Assets. If the Board of Managers, or any trustee or liquidator, determines that 
an immediate sale of part or all of the Company's assets would cause undue loss to the 
Members, the Board of Managers, or any trustee or liquidator, may, with the approval of 
the Board of Managers, defer liquidation of and withhold from distribution for a 
reasonable time any Company Assets (except those necessary to satisfy the Company's 
current obligations). 

10.4. Deficit Capital Accounts. Notwithstanding anything to the 
contrary contained in this Agreement, and notwithstanding any custom or law to the 
contrary, upon dissolution ofthe Company, any deficit in a Member's Capital Account 
shall not be an asset of the Company and such Member shall not be obligated to 
contribute such amount to the Company to bring the balance of such Member's Capital 
Account to zero. 
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ARTICLE XI. 

AMENDMENTS 

11.1. Amendments. (a) Amendments maybe made to this Agreement 
from time to time by no less than two-thirds of the Members; provided, however, that if 
such amendment would (i) alter or change the powers, preferences or special rights of 
ISE so as to affect it adversely, or (ii) alter or change the Core Items or any matters 
relating to the Core Items, such amendment shall require the approval ofISE. In making 
any amendments, there shall be prepared and filed by the Board of Managers such 
documents and certificates as shall be required to be prepared and filed. All amendments 
to this Agreement shall be in writing. 

(b) Notwithstanding anything to the contrary contained in this 
Agreement, the Board of Managers shall amend Schedules I tlnough III hereof to reflect 
the admission of Additional Members, the Transfer of Shares, changes in the Capital 
Accounts of Members and any other changes in the information set forth therein 
accomplished in accordance with this Agreement, and the amendment of such Schedules 
shall not constitute an amendment of this Agreement and shall not require the consent of 
any Member or other Person. 

ARTICLE XII. 

MISCELLANEOUS 

12.1. Further Assurances. Each party to this Agreement agrees to 
execute, acknowledge, deliver, file and record such further certificates, amendments, 
instruments and documents, and to do all such other acts and things, as may be required 
by law or as, in the reasonable judgment ofboth the Board of Managers and such party, 
are necessary to can)' out the intent and purpose of this Agreement. 

12.2. Confidentiality. Each party hereto agrees that, except with the 
prior written consent of the affected party, it shall at all times keep confidential and not 
divulge, furnish or make accessible to anyone any confidential information, knowledge or 
data concerning or relating to the business or financial affairs of the Company or the 
other parties to which such party has been or shall become privy by reason of this 
Agreement, discussions or negotiations relating to this Al,'Teement or the relationship of 
the parties contemplated hereby; provided, however, that confidential information may be 
disclosed to a party's directors, partners, officers, employees, advisors, financing sources 
or representatives who have a reasonable need to know the contents thereof (provided 
that (I) such directors, partners, officers, employees, advisors, financing sources or 
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representatives of any party will be infonned by such party of the confidential nature of 
such infonnation and shall be directed by such party to keep such infonnation 
confidential in accordance with the contents of this Agreement and (2) each party will be 
liable for any breaches of this Section 12.2 by any of its directors, partners, officers, 
employees, advisors, financing sources or representatives). The confidentiality 
obligations of this Section 12.2 do not apply to any infonnation, knowledge or data (i) 
which is publicly available or becomes publicly available through no act or omission of 
the party wishing to disclose the infonnation, knowledge or data; or (ii) to the extent that 
it is required to be disclosed by any applicable law, regulation or legal process or by the 
rules of any stock exchange, regulatory body or governmental authority, or any court of 
competent jurisdiction. The provisions of this Section 12.2 shall survive termination of 
this Agreement. 

12.3. Notices. Unless otherwise specified in this Agreement, all notices, 
demands, elections, requests or other communications that any party to this Agreement 
may desire or be required to give hereunder shall be in writing and shall be given by 
hand, by facsimile, or by a recognized overnight courier service providing confinnation 
of delivery, addressed as follows: 

(a) to the Company, at the address set forth in Section 2.5; and 

(b) to the Members at their respective addresses set forth in Schedule 1 
hereto. Each Member shall have the right to designate another address or change an 
address by written notice to the Company and the other Members in the manner 
prescribed herein. 

All notices given pursuant to this Section] 2.3 shall be deemed to have been given (i) if 
delivered by hand on the date of delivery or on the date delivery was refused by the 
addressee, (ii) if delivered by facsimile transmission, when transmitted to the applicable 
number so specified in (or pursuant to) this Section 12.3 and an appropriate answerback 
is received or (iii) if delivered by overnight courier, on the date of delivery as established 
by the return receipt or courier service confinnation (or the date on which the courier 
service confinns that acceptance of delivery was refused by the addressee). 

12.4. Headings and Captions. All headings and captions contained in 
this Agreement and the table of contents hereto are inserted for convenience only and 
shall not be deemed a part of this Agreement. 

]2.5. Variance of Pronouns. All pronouns and all variations thereof 
shall be deemed to refer to the masculine, feminine or neuter, singular or plural, as the 
identity of the person or entity may require. 
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12.6. Countemarts. This Agreement may be executed in two or more 
separate counterparts, each of which shall constitute an original and all of which, when 
taken together, shall constitute one Agreement. 

12.7. Governing Law. THIS AGREEMENT SHALL BE CONSTRUED 
IN ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE, WITHOUT 
REGARD TO CONFLICT OF LAW PROVISIONS THEREOF. 

12.8. Partition. The Members hereby agree that no Member nor any 
successor-in-interest to any Member shall have the right, while this Agreement remains 
in effect, to have the property of the Company partitioned, or to file a complaint or 
institute any proceeding at law or in equity to have the property of the Company parti­
tioned, and each Member, on behalf of himself, his successors, representatives, heirs and 
assigns, hereby waives any such right. 

12.9. Invalidity. Whenever possible, each provision of this Agreement 
shall be interpreted in such manner as to be effective and valid under applicable law, but 
if any provision of this Agreement is held to be prohibited by or invalid under applicable 
law, such provision shall be ineffective only to the extent of such prohibition or 
invalidity, without invalidating the remainder of this Agreement. If a provision of this 
Agreement is held to be invalid and the rest of this Agreement is not invalidated, each 
party shall use all reasonable efforts to effect as far as practicable and valid under 
applicable law a new provision to achieve the purpose of such invalidated provision. 

12.10. Assignment: Successors and Assigns. This Agreement shall be 
binding upon the parties hereto and their respective successors, executors, administrators, 
legal representatives, heirs and permitted legal assigns and shall inure to the benefit of the 
parties hereto and, except as otherwise provided herein, their respective successors, 
executors, administrators, legal representatives, heirs and permitted legal assigns. No 
Person other than the parties hereto and their respective successors, executors, 
administrators, legal representatives, heirs and legal assigns, shall have any rights or 
claims under this Agreement. 

12.11. Entire Agreement. This Agreement supersede all prior a!,'feements 
among the parties with respect to the subject matter hereof and thereof and contain the 
entire agreement among the parties with respect to such subject matter. No waiver of any 
provision hereofby any party hereto shall be deemed a waiver by any other party nor 
shall any such waiver by any party be deemed a continuing waiver of any matter by such 
party. No amendment, modification, supplement, discharge or waiver hereof or here­
under shall require the consent of any Person not a party to this Agreement. 
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12.12. No Brokers. Each of the parties hereto warrants to each other that 
there are no brokerage commissions or finders' fees (or any basis therefor) resulting from 
any action taken by such party or any Person acting or purporting to act on its behalf 
upon entering into this Agreement. Each Member agrees to indemnify and hold harmless 
each other Member for all costs, damages or other expenses arising out of any 
misrepresentation made in this Section 12.12. 

12.13. Maintenance as a Separate Entity. The Company shall maintain 
books and records and bank accounts separate from those of its Affiliates; shall at all 
times hold itself out to the public as a legal entity separate and distinct from any of its 
Affiliates (including in its leasing activities, in entering into any contract, in preparing its 
financial statements, and in its stationery and on any signs it posts), and shall cause its 
controlled Affiliates to do the same and to conduct business with it on an arm's-length 
basis; shall not commingle its assets with assets of any of its Affiliates; shall not 
guarantee any obligation of any of its Affiliates; shall cause its business to be carried on 
by the Board of Managers and shall keep minutes of all meetings of, or written consent 
executed by, the Members. 

12.14. Expenses. Without prejudice to its ability to recover for any 
losses, damages or liabilities relating to any dispute, controversy or claim arising out of 
or relating to this Agreement, each of the parties to this Agreement shall pay its own 
expenses in connection with this Agreement and any amendments, consents or waivers 
(whether or not the same become effective) under or in respect of this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of 
the day and year first above written. 

INTERNATIONAL SECURITIES EXCHANGE 
HOLDINGS, INC. 

7\ f) ~~'By: __ r--Ia.,.,~ 

Name: David Krell 
Title: President and Chief Executive Officer 
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Schedule I 

Names and Addresses of Members 

International Securities Exchange Holdings, Inc. 
60 Broad Street 
New York, New York 10004 



Schedule II 

Managers 

Appointed by International Securities Exchange Holdings, Inc. 

Thomas Ascher 

Bruce Cooperman 

Gary Katz 

David Krell 



Schedule III 

Members' Capital Accounts 

Initial Capital Percentage Number of 
Contribution Interest Shares 

International Securities Exchange $4,556,141.00 100% 1000 
Holdings, Inc. 


