
 
 

 

FORM OF 

CERTIFICATE OF INCORPORATION 
of 

[C2 OPTIONS EXCHANGE, INC.] 
FIRST: The name of the corporation (the “Corporation”) is [C2 Options Exchange, Inc.] 

SECOND: The address of the registered office of the Corporation in the State of Delaware 
is Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New 
Castle, Delaware 19805-1297. The name of the Corporation’s registered agent at such address 
shall be The Corporation Trust Company. 

THIRD: The nature of the business or purposes to be conducted or promoted by the 
Corporation is: 

(a) To conduct and carry on the function of an “exchange” within the meaning of that 
term in the Securities Exchange Act of 1934, as amended (the “Act”); 

(b) To provide a securities market place with high standards of honor and integrity 
among its Trading Permit Holders and other persons holding rights to access the 
Corporation’s facilities and to promote and maintain just and equitable principles of trade 
and business. The term “Trading Permit Holders” shall have the meaning given to that term 
in Section 1.1 of the Corporation’s Bylaws, as the same may be amended from time to time 
(the “Corporation’s Bylaws”); and 

(c) To engage in any other lawful act or activity for which corporations may be 
organized under the General Corporation Law of the State of Delaware (“GCL”). 

FOURTH: The total number of shares of stock which the Corporation shall have authority 
to issue is one thousand (1,000) shares of common stock having a par value of $0.01 per share 
(the “Common Stock”).  Chicago Board Options Exchange, Incorporated (“CBOE”) will be the 
sole owner of the Common Stock.  Any sale, transfer or assignment by CBOE of any shares of 
Common Stock will be subject to prior approval by the Securities and Exchange Commission 
(the “Commission”) pursuant to the rule filing procedure under Section 19 of the Act. 

FIFTH: (a) The governing body of the Corporation shall be its Board of Directors. The 
business and affairs of the Corporation shall be managed by or under the direction of the Board 
of Directors. 

(b) The Board of Directors of the Corporation shall consist of not less than 11 and not more 
than 23 directors, the exact number to be fixed in accordance with the Corporation’s Bylaws. 

(c) Only persons who are nominated by the Nominating and Governance Committee shall 
be eligible for election as directors. The Nominating and Governance Committee shall be bound 
to accept and nominate (a) the individual(s) recommended by the Industry Director 
Subcommittee (as defined in the Corporation’s Bylaws) for nomination as Industry Director (as 
defined in the Corporation’s Bylaws), provided that the individuals so nominated by the Industry 
Director Subcommittee are not opposed by a petition candidate or (b) the individual(s) who 
receive the most votes pursuant to a petition election as set forth in Section 3.2 of the 
Corporation’s Bylaws.   



(d) In discharging his or her responsibilities as a member of the Board of Directors, and to 
the fullest extent permitted by law, each director shall take into consideration the effect that his 
or her actions would have on the ability of the Corporation to carry out the Corporation’s 
responsibilities under the Act and on the ability of the Corporation: to engage in conduct that 
fosters and does not interfere with the Corporation’s ability to prevent fraudulent and 
manipulative acts and practices; to promote just and equitable principles of trade; to foster 
cooperation and coordination with persons engaged in regulating, clearing, settling, processing 
information with respect to, and facilitating transactions in securities; to remove impediments to 
and perfect the mechanisms of a free and open market and a national market system; and, in 
general, to protect investors and the public interest. In discharging his or her responsibilities as a 
member of the Board of Directors or as an officer or employee of the Corporation, each such 
director, officer or employee shall comply with the federal securities laws and the rules and 
regulations thereunder and shall cooperate with the Commission, and the Corporation pursuant to 
its regulatory authority. 

SIXTH: (a) The Corporation shall, to the fullest extent permitted by applicable law as it 
presently exists or may hereafter be amended, indemnify and hold harmless any person (a 
“Covered Person”) who was or is made or is threatened to be made a party or is otherwise 
involved in any threatened, pending or completed action, suit or proceeding, whether civil, 
criminal, administrative or investigative (a “proceeding”), by reason of the fact that he or she is 
or was a director, officer or member of a committee of the Corporation, or, while a director or 
officer of the Corporation, is or was serving at the request of the Corporation as a director or 
officer, employee or agent of another corporation, partnership, joint venture, trust or other 
enterprise or non-profit entity, including service with respect to employee benefit plans, against 
all liability and loss suffered and expenses (including attorneys’ fees), judgment, fines and 
amounts paid in settlement actually and reasonably incurred by such Covered Person in 
connection with a proceeding. Notwithstanding the preceding sentence, except as otherwise 
provided in Section (c) of this Article Sixth, the Corporation shall be required to indemnify a 
Covered Person in connection with a proceeding (or part thereof) commenced by such Covered 
Person only if the commencement of such proceeding (or part thereof) by the Covered Person 
was authorized in the specific case by the Board of Directors of the Corporation. 

(b) Expenses (including attorneys’ fees) incurred by a Covered Person in defending a 
proceeding, including appeals, shall, to the extent not prohibited by law, be paid by the 
Corporation in advance of the final disposition of such proceeding; provided, however, that the 
Corporation shall not be required to advance any expenses to a person against whom the 
Corporation directly brings an action, suit or proceeding alleging that such person (1) committed 
an act or omission not in good faith or (2) committed an act of intentional misconduct or a 
knowing violation of law. Additionally, an advancement of expenses incurred by a Covered 
Person shall be made only upon delivery to the Corporation of an undertaking, by or on behalf of 
such Covered Person, to repay all amounts so advanced if it shall ultimately be determined by 
final judicial decision from which there is no further right to appeal or otherwise in accordance 
with Delaware law that such Covered Person is not entitled to be indemnified for such expenses 
under this Article Sixth. 

(c) If a claim for indemnification (following the final disposition of such action, suit or 
proceeding) or advancement of expenses under this Article Sixth is not paid in full within thirty 
days after a written claim therefor by the Covered Person has been received by the Corporation, 
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the Covered Person may file suit to recover the unpaid amount of such claim and, if successful in 
whole or in part, shall be entitled to be paid the expense of prosecuting such claim to the fullest 
extent permitted by law. In any action the Corporation shall have the burden of proving that the 
Covered Person is not entitled to the requested indemnification or advancement of expenses 
under applicable law. 

(d) The provisions of this Article Sixth shall be deemed to be a contract between the 
Corporation and each Covered Person who serves in any such capacity at any time while this 
Article Sixth is in effect, and any repeal or modification of any applicable law or of this 
Article Sixth shall not affect any rights or obligations then existing with respect to any state of 
facts then or theretofore existing or any action, suit or proceeding theretofore or thereafter 
brought or threatened based in whole or in part upon any such state of facts. 

(e) Persons not expressly covered by the foregoing provisions of this Article Sixth, such as 
those (x) who are or were employees or agents of the Corporation, or are or were serving at the 
request of the Corporation as employees or agents of another corporation, partnership, joint 
venture, trust or other enterprise, or (y) who are or were directors, officers, employees or agents 
of a constituent corporation absorbed in a consolidation or merger in which the Corporation was 
the resulting or surviving corporation, or who are or were serving at the request of such 
constituent corporation as directors, officers, employees or agents of another corporation, 
partnership, joint venture, trust or other enterprise, may be indemnified or advanced expenses to 
the extent authorized at any time or from time to time by the Board of Directors. 

(f) The rights conferred on any Covered Person by this Article Sixth shall not be deemed 
exclusive of any other rights to which such Covered Person may be entitled by law or otherwise, 
and shall continue as to a person who has ceased to be a director, officer, employee or agent and 
shall inure to the benefit of the heirs, executors and administrators of such person. 

(g) The Corporation’s obligation, if any, to indemnify or to advance expenses to any 
Covered Person who was or is serving at its request as a director, officer, employee or agent of 
another corporation, partnership, joint venture, trust, enterprise or nonprofit entity shall be 
reduced by any amount such Covered Person may collect as indemnification or advancement of 
expenses from such other corporation, partnership, joint venture, trust, enterprise or non-profit 
entity. 

(h) Any repeal or modification of the foregoing provisions of this Article Sixth shall not 
adversely affect any right or protection hereunder of any Covered Person in respect of any act or 
omission occurring prior to the time of such repeal or modification. 

(i) The Corporation may purchase and maintain insurance, at its expense, to protect itself 
and any director, manager, officer, trustee, employee or agent of the Corporation or another 
corporation, or of a partnership, limited liability company, joint venture, trust or other enterprise 
against any expense, liability or loss (as such terms are used in this Article Sixth), whether or not 
the Corporation would have the power to indemnify such person against such expense, liability 
or loss under the GCL. 

SEVENTH: The Corporation reserves the right to amend this Certificate of Incorporation, 
and to change or repeal any provision of this Certificate of Incorporation, in the manner 
prescribed at the time by statute, and all rights conferred upon stockholders by this Certificate of 
Incorporation are granted subject to this reservation. Before any amendment to, or repeal of, any 
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provision of this Certificate of Incorporation shall be effective, those changes shall be submitted 
to the Board of Directors of the Corporation and if such amendment or repeal must be filed with 
or filed with and approved by the Commission, then the proposed changes to this Certificate of 
Incorporation shall not become effective until filed with or filed with and approved by the 
Commission, as the case may be. 

EIGHTH: A director of the Corporation shall not be liable to the Corporation or its 
stockholders for monetary damages for breach of fiduciary duty as a director, except to the extent 
such exemption from liability or limitation thereof is not permitted under the GCL as the same 
exists or may hereafter be amended. Any amendment, modification or repeal of the foregoing 
sentence shall not adversely affect any right or protection of a director of the Corporation 
hereunder in respect of any act or omission occurring prior to the time of such amendment, 
modification or repeal. 

NINTH: Unless and except to the extent that the Corporation’s Bylaws shall so require, the 
election of directors of the Corporation need not be by written ballot. 

TENTH: In furtherance and not in limitation of the powers conferred by the laws of the 
State of Delaware, the Board of Directors of the Corporation is expressly authorized to make, 
alter and repeal the Corporation’s Bylaws. 

ELEVENTH:  To the fullest extent permitted by law, all confidential information pertaining 
to the self-regulatory function of the Corporation (including but not limited to disciplinary 
matters, trading data, trading practices and audit information) contained in the books and records 
of the Corporation shall: (i) not be made available to any persons other than to those officers, 
directors, employees and agents of the Corporation that have a reasonable need to know the 
contents thereof; (ii) be retained in confidence by the Corporation and the officers, directors, 
employees and agents of the Corporation; and (iii) not be used for any commercial purposes.  
Nothing in this Article Eleventh shall be interpreted as to limit or impede the rights of the 
Commission to access and examine such confidential information pursuant to the federal 
securities laws and the rules and regulations thereunder, or to limit or impede the ability of any 
officers, directors, employees or agents of the Corporation to disclose such confidential 
information to the Commission.  

TWELFTH:  The incorporator of the Corporation is ____________, whose mailing address 
is _________________________________________.  Promptly following the filing of this 
Certificate of Incorporation with the Secretary of State of the State of Delaware, the incorporator 
of the Corporation shall appoint the initial Board of Directors of the Corporation, such initial 
Board of Directors to be comprised of the same individuals who are then serving as the board of 
directors of CBOE. 

The undersigned incorporator hereby acknowledges that the foregoing certificate of 
incorporation is his act and deed on this the __ day of ___________, 2009. 

 

____________________________________ 
____________________, Incorporator 


