
 

 

Conformed to Federal Register version 

 

SECURITIES AND EXCHANGE COMMISSION  

 

17 CFR Parts 230, 242, 249, and 270 
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RIN 3235-AM24 

Covered Investment Fund Research Reports 

AGENCY:   Securities and Exchange Commission. 

ACTION:   Final rules and technical amendment. 

SUMMARY:   The Commission is adopting a new rule under the Securities Act of 1933 to 

establish a safe harbor for an unaffiliated broker or dealer participating in a securities offering of 

a covered investment fund to publish or distribute a covered investment fund research report.  If 

the conditions in the rule are satisfied, the publication or distribution of a covered investment 

fund research report would be deemed not to be an offer for sale or offer to sell the covered 

investment fundôs securities for purposes of sections 2(a)(10) and 5(c) of the Securities Act of 

1933.  The Commission is also adopting a new rule under the Investment Company Act of 1940 

to exclude a covered investment fund research report from the coverage of section 24(b) of the 

Investment Company Act, except to the extent the research report is otherwise not subject to the 

content standards in self-regulatory organization rules related to research reports.  We are also 

adopting a conforming amendment to rule 101 of Regulation M, and a technical amendment to 

Form 12b-25. 

DATES:  This rule is effective January 14, 2019, except that amendatory instruction 4 amending 

§230.139b(a)(1)(i)(A)(1) is effective May 1, 2020.  Comments regarding the collection of 
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information requirements within the meaning of the Paperwork Reduction Act of 1995 should be 

received on or before February 11, 2019. 

FOR FURTHER INFORMATION CONTACT:   Asaf Barouk, Attorney-Adviser, John Lee, 

Senior Counsel; Amanda Hollander Wagner, Branch Chief; Thoreau Bartmann, Senior Special 

Counsel; or Brian McLaughlin Johnson, Assistant Director, at (202) 551-6792, Investment 

Company Regulation Office, Division of Investment Management; Steven G. Hearne, Senior 

Special Counsel, at (202) 551-3430, Division of Corporation Finance; Laura Gold or Samuel 

Litz, Attorney-Advisers; or John Guidroz, Branch Chief, at (202) 551-5777, Office of Trading 

Practices, Division of Trading and Markets, Securities and Exchange Commission, 100 F Street, 

NE, Washington, DC 20549-8549.  

SUPPLEMENTARY INFORMATION:   The Commission is adopting 17 CFR 230.139b 

(ñnew rule 139bò) under the Securities Act of 1933 [15 U.S.C. 77a et seq.]; 17 CFR 270.24b-4 

(ñnew rule 24b-4ò) under the Investment Company Act of 1940 [15 U.S.C. 80a-1 et seq.]; a 

conforming amendment to 17 CFR 242.101(a) (rule 101) of Regulation M [17 CFR 242.100ï

242.105]; and a technical amendment to Form 12b-25 under the Securities Exchange Act of 1934 

[15 U.S.C. 78a et seq.].  
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I. INTRODUCTION  

As directed by the Fair Access to Investment Research Act of 2017,1 we are adopting 

new rule 139b2 under the Securities Act of 1933 (the ñSecurities Actò) to extend the current safe 

harbor available under rule 139 to a ñcovered investment fund research report.ò3  Rule 139 

provides a safe harbor for the publication or distribution of research reports4 concerning one or 

more issuers by a broker or dealer (a ñbroker-dealerò) participating in a registered offering of one 

of the covered issuersô securities.5  Rule 139ôs safe harbor currently is not available for a 

broker-dealerôs publication or distribution of research reports pertaining to specific registered 

                                                 

1  Fair Access to Investment Research Act of 2017, Pub. L. 115-66, 131 Stat. 1196 (2017) (the ñFAIR Actò). 

2  See Covered Investment Fund Research Reports, Securities Act Release No. 10498 (May 23, 2018) [83 FR 

26788 (June 8, 2018)] (ñProposing Releaseò). 

3  See section 2(a) of the FAIR Act; see also Proposing Release, supra note 2, at section I.B.  The FAIR Act also 

includes an interim effectiveness provision that became effective as of July 3, 2018 and by its terms will 

terminate upon the adoption of new rule 139b.  See section 2(d) of the FAIR Act. 

4  See Proposing Release, supra note 2, at 26789 n.11 and accompanying text.  See also infra notes 5ï6.  

5  Specifically, rule 139 provides that a broker-dealerôs publication or distribution of research reportsðwhether 

about a particular issuer or multiple issuers, including within the same industryðthat satisfy certain conditions 

under the rule are ñdeemed for purposes of sections 2(a)(10) and 5(c) of the [Securities] Act not to constitute an 

offer for sale or offer to sell.ò  Rule 139(a) under the Securities Act [17 CFR 230.139(a)].  A broker-dealerôs 

publication or distribution of a research report in reliance on rule 139 would therefore be deemed not to 

constitute an offer that otherwise could be a non-conforming prospectus in violation of section 5 of the 

Securities Act.  Sections 5(a) and 5(c) of the Securities Act generally prohibit any person (including 

broker-dealers) from using the mails or interstate commerce as a means to sell or offer to sell, either directly or 

indirectly, any security unless a registration statement is in effect or has been filed with the Commission as to 

the offer and sale of such security, or an exemption from the registration provisions applies.  See 15 U.S.C. 

77e(a) and (c).  Section 5(b)(1) of the Securities Act requires that any ñprospectusò relating to a security to 

which a registration statement has been filed must comply with the requirements of section 10 of the Securities 

Act.  See 15 U.S.C. 77e(b)(1).  Section 5(b)(2) of the Securities Act requires that any sale of securities (or 

delivery after sale) must be accompanied or preceded by a prospectus meeting the requirements of section 10(a) 

of the Securities Act.  See 15 U.S.C. 77e(b)(2). 
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investment companies or business development companies (ñBDCsò).6  The FAIR Act requires 

us to revise rule 139 to extend the safe harbor to broker-dealersô publication or distribution of 

covered investment funds upon such terms, conditions, or requirements, as we may determine 

necessary or appropriate in the public interest, for the protection of investors, and for the 

promotion of capital formation.7 

In May of 2018 we proposed new rules and rule amendments designed to meet the 

requirements of the FAIR Act.  We received seven comment letters on the proposal.8  

Commenters generally supported our proposed implementation of the FAIR Act.  However, most 

commenters requested that we consider eliminating or modifying certain of the conditions in 

current rule 139, as applied to covered investment fund research reports (such as the minimum 

public float requirement and the requirement to publish research reports in the regular course of 

                                                 

6  For example, rule 139 is available for research reports regarding issuers that meet the registrant requirements 

for securities offerings on Form S-3 or Form F-3.  See rule 139(a)(1)(i)(A)(1).  In contrast, registered 

investment companies register their securities offerings on forms such as Forms N-1A, N-2, N-3, N-4, and N-6.  

To the extent that commodity- or currency-based trusts or funds (as defined in section II.A.3 below) register 

their securities offering under the Securities Act and meet the eligibility requirements of Forms S-3 or F-3, as 

well as the other conditions of rule 139, the rule 139 safe harbor is currently available for a broker-dealerôs 

publication or distribution of research reports pertaining to these issuers. 

 Section 2(a)(3) of the Securities Act provides a safe harbor for broker-dealers with respect to research reports 

about ñemerging growth companies,ò as defined in section 2(a)(19) of the Securities Act.  Broker-dealers may 

therefore currently rely on this safe harbor with respect to research reports about BDCs that are emerging 

growth companies.  

7  See section 2(a) of the FAIR Act. 

8  Comment Letter of Morningstar, Inc. (July 5, 2018) (ñMorningstar Comment Letterò); Comment Letter of 

BlackRock, Inc. (July 9, 2018) (ñBlackRock Comment Letterò); Comment Letter of Eversheds Sutherland (US) 

LLP (July 9, 2018) (ñSutherland Comment Letterò); Comment Letter of Fidelity Investments (July 9, 2018) 

(ñFidelity Comment Letterò); Comment Letter of the Investment Company Institute (July 9, 2018) (ñICI 

Comment Letterò); Comment Letter of the Securities Industry and Financial Markets Association (July 9, 2018) 

(ñSIFMA Comment Letter Iò); Comment Letter of the Securities Industry and Financial Markets Association 

(Sept. 14, 2018) (ñSIFMA Comment Letter IIò). 
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business).9  Other commenters raised concerns about the potential conflicts of interest that may 

arise in the context of a broker-dealerôs receipt of compensation from covered investment funds 

included in research reports, and commenters disagreed on the best ways of mitigating these 

conflicts.10  Finally, commenters expressed varying views on our request for input on whether 

research reports that include performance information should be required to present that 

performance information consistently with the way fund performance must be presented in fund 

advertisements pursuant to rule 482 and related requirements.11 

II.  DISCUSSION 

Rule 139bôs framework is modeled after and generally tracks rule 139.  However, 

rule 139b differs from rule 139 in certain respects.  Some of these differences are specifically 

directed or contemplated by the FAIR Act.12  Others, while not specifically directed by the FAIR 

Act, clarify and tailor the provisions of rule 139 more directly or specifically to the context of 

broker-dealersô publication or distribution of covered investment fund research reports.13  For the 

reasons described below, we believe that the provisions of rule 139b that differ from the 

provisions of rule 139, and that are not specifically contemplated in the FAIR Act, are necessary 

or appropriate in the public interest, for the protection of investors, and for the promotion of 

                                                 

9  See, e.g., SIFMA Comment Letter I; ICI Comment Letter; see also BlackRock Comment Letter.  

10  See, e.g., Morningstar Comment Letter; Fidelity Comment Letter. 

11   See, e.g., SIFMA Comment Letter I; ICI Comment Letter; see also BlackRock Comment Letter. 

12  See, e.g., infra section 0 (discussing the ñaffiliate exclusionò (defined below)). 

13  See, e.g., infra section 0 (discussing reporting history and timeliness requirements for issuer-specific research 

reports). 
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capital formation.14  We believe that maintaining a similar approach in rule 139b to rule 139 with 

modifications to the extent necessary or appropriate is consistent with the FAIR Actôs directive 

to revise rule 139 to extend the current safe harbor available under rule 139 to broker-dealerôs 

publication or distribution of covered investment fund research reports.  We do not believe that 

the FAIR Act intended for us to make a new or disparate regulatory regime for research reports 

on covered investment funds that subjects these funds to different conditions where it is not 

necessary or appropriate for differentiation from research reports on other issuers published 

under rule 139.  Therefore, we have sought to maintain similar treatment and conditions for 

funds under rule 139b and other issuers subject to rule 139 unless we believed that a deviation 

was necessary or appropriate for the particular operational or structural characteristics of a type 

of covered investment fund.  In addition to rule 139b, we are also adopting rule 24b-4, a 

conforming amendment to rule 101 of Regulation M, and a technical amendment to 

Form 12b-25.15 

A. Scope of Rule 139b 

Rule 139b establishes a safe harbor for the publication or distribution of ñcovered 

investment fund research reportsò by unaffiliated broker-dealers (as described below) 

                                                 

14  See supra note 7 and accompanying text. 

15  If any of the provisions of these rules, or the application thereof to any person or circumstance, is held to be 

invalid, such invalidity shall not affect other provisions or application of such provisions to other persons or 

circumstances that can be given effect without the invalid provision or application. 
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participating in a securities offering of a ñcovered investment fund.ò16  We define the term 

ñcovered investment fund research report,ò as well as the ñcovered investment fundò and 

ñresearch reportò components of this definition. 

1. Definition of ñCovered Investment Fund Research Reportò 

We are adopting the definition of ñcovered investment fund research reportò as 

proposed.17  The definition is consistent with the FAIR Act, which defined the term ñcovered 

investment fund research reportò to mean a research report published or distributed by a 

broker-dealer about a covered investment fund or any securities issued by the covered 

investment fund, but does not include a research report to the extent that the research report is 

published or distributed by the covered investment fund or any affiliate18 of the covered 

investment fund, or any research report published or distributed by any broker or dealer that is an 

investment adviser (or an affiliated person19 of an investment adviser) for the covered investment 

fund (the ñaffiliate exclusionò).20  

                                                 

16  Under the safe harbor, such publication or distribution is deemed not to constitute an offer for sale or offer to 

sell the covered investment fundôs securities for purposes of sections 2(a)(10) and 5(c) of the Securities Act.  

The safe harbor is available even if the broker-dealer is participating or may participate in a registered offering 

of the covered investment fundôs securities. 

17  See rule 139b(c)(3). 

18  ñAffiliateò is defined in rule 405 under the Securities Act.  See 17 CFR 230.405; Proposing Release, supra 

note 2, at 26790. 

19  ñAffiliated personò is defined in section 2(a) of the Investment Company Act of 1940 (the ñInvestment 

Company Actò).  See 15 U.S.C. 80a-2(a); Proposing Release, supra note 2, at 26790; section 2(f)(1) of the 

FAIR Act and rule 139b(c)(1). 

20  See section 2(f)(3) of the FAIR Act.  
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The affiliate exclusion prohibits two separate categories of research reports from being 

deemed to be ñcovered investment fund research reportsò under rule 139bôs safe harbor.  The 

first category covers research reports published or distributed by the covered investment fund or 

any affiliate of the covered investment fund.  This exclusion prevents such persons from 

indirectly using the safe harbor to avoid the applicability of the Securities Act prospectus 

requirements and other provisions applicable to written offers by such persons.  The second 

category covers research reports published or distributed by any broker-dealer that is an 

investment adviser (or an affiliated person of an investment adviser) for the covered investment 

fund.21 

As we noted in the Proposing Release, one factor to consider in evaluating whether a 

research report has been published or distributed by a person covered by the affiliate exclusion is 

the extent of such personôs involvement in the preparation of the research report.22  These 

determinations would necessarily be based on the extent to which a person covered by the 

affiliate exclusion, or any person acting on its behalf, has been involved in preparing the 

                                                 

21  Like the first category of exclusion, this second category of exclusion addresses the concern that a person 

covered by the affiliate exclusion may be able to circumvent the disclosure and prospectus delivery 

requirements of the Securities Act.  For example, this second category helps to limit a person covered by the 

affiliate exclusion from publishing or distributing communications indirectly through the third-party 

broker-dealer that otherwise would have to be included in a statutory prospectus meeting the requirements of 

section 10 of the Securities Act.  It also addresses the concern that a broker-dealer that is a covered investment 

fundôs adviser or an affiliated person of a fundôs adviser may have financial incentives that could give rise to a 

conflict of interest.  For example, a broker-dealer that is an affiliated person of the fundôs adviser may have an 

incentive to promote the covered investment fundôs securities relative to other securities because sales of the 

covered investment fundôs securities may benefit not only the fund but also the broker-dealer. 

22  See Proposing Release, supra note 2, at 26791ï92. 
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information or explicitly or implicitly endorsed or approved the information, also known as the 

entanglement theory and adoption theory, respectively.23 

While we did not receive comments on the definition of ñcovered investment fund 

research report,ò we received comments on the affiliate exclusion embedded in the definition.24  

One commenter raised concerns about the incorporation of the adoption and entanglement 

theories, which could prohibit broker-dealers from engaging in certain activities designed to 

ensure the accuracy of research reports.25  Other commenters suggested that while the 

entanglement theory may have relevance to research reports under proposed rule 139b, the 

adoption theory may not.26  Some commenters requested clarification on whether certain 

conductðfor example, a covered investment fund providing information or confirmation of 

certain factual matters such as performance data, holdings, or investment objectives or 

strategiesðis prohibited by the affiliate exclusion.27 

                                                 

23  See Securities Offering Reform, Securities Act Release No. 8591 (July 19, 2005) [70 FR 44722 (Aug. 3, 2005)] 

(ñSecurities Offering Reform Adopting Releaseò) (noting that ñ[l]iability under the entanglement theory 

depends upon the level of pre-publication involvement in the preparation of the informationò).  See Use of 

Electronic Media, Securities Act Release No. 7856 (Apr. 28, 2000) [65 FR 25843 (May 4, 2000)] (ñ2000 

Electronics Releaseò) (interpretive release on the use of electronic media); Asset-Backed Securities, Securities 

Act Release No. 8518 (Dec. 22, 2004) [70 FR 1506 (Jan. 5, 2005)] (ñAsset-Backed Securities Adopting 

Releaseò) (adopting asset-backed securities regulations). 

24  See Morningstar Comment Letter; Fidelity Comment Letter; ICI Comment Letter; SIFMA Comment Letter I; 

see also BlackRock Comment Letter. 

25  See SIFMA Comment Letter I. 

26  See Fidelity Comment Letter; ICI Comment Letter; see also BlackRock Comment Letter. 

27  See ICI Comment Letter; SIFMA Comment Letter I; see also BlackRock Comment Letter. 
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As we noted in the Proposing Release, the entanglement and adoption theories are helpful 

guideposts in establishing whether a research report about a covered investment fund was 

published or distributed by the fund.28  However, those theories of liability have been set forth by 

courts in interpreting the federal securities laws, and how a court would apply such theories with 

respect to covered investment fund research reports would be based on the facts and 

circumstances presented.29   

Under rule 139b, we believe it would be inappropriate for any person covered by the 

affiliate exclusion, or for any person acting on its behalf, to publish or distribute a research report 

indirectly that the person could not publish or distribute directly under the rule.30  For example, if 

a broker-dealer distributes a research report including materials that a person covered by the 

affiliate exclusion authorized or approved for inclusion in the report, this could (depending on 

the facts and circumstances) inappropriately circumvent the affiliate exclusion in rule 139b.   

                                                 

28  See Proposing Release, supra note 2, at 26792. 

29  See 2000 Electronics Release, supra note 23 (with respect to entanglement theory cases, citing Elkind v. Liggett 

& Myers, Inc., 635 F.2d 156 (2d Cir. 1980); In the Matter of Syntex Corp. Sec. Litig., 855 F.Supp. 1086 (N.D. 

Cal. 1993); In the Matter of Caere Corp. Sec. Litig., 837 F. Supp. 1054 (N.D. Cal. 1993) and with respect to 

adoption theory cases, citing In the Matter of Cypress Semiconductor Sec. Litig., 891 F. Supp. 1369, 1377 (N.D. 

Cal. 1995), affôd sub nom. Eisenstadt v. Allen, 113 F.3d 1240 (9th Cir. 1997); In the Matter of Presstek, Inc., 

Exchange Act Release No. 39472 (Dec. 22, 1997)).  See also Asset-Back Securities Adopting Release, supra 

note 23.  

30  See Proposing Release, supra note 2, at 26791.  See also section 5(a), 5(b), and 5(c) of the Securities Act [15 

U.S.C. 77e(a), (b), and (c)] (prohibiting both direct and indirect violations of the prospectus requirements); 

section 48(a) of the Investment Company Act [15 U.S.C. 80a-47(a)] (It shall be unlawful for any person, 

directly or indirectly, to cause to be done any act or thing through or by means of any other person which it 

would be unlawful for such person to do under the provisions of this subchapter or any rule, regulation, or order 

thereunder.); section 208(d) of the Investment Advisers Act of 1940 [15 U.S.C. 80b-8(d)] (It shall be unlawful 

for any person indirectly, or through or by any other person, to do any act or thing which it would be unlawful 

for such person to do directly under the provisions of this subchapter or any rule or regulation thereunder.).   
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Also in relation to the affiliate exclusion, one commenter suggested that the proposal did 

not adequately address conflicts of interest such as revenue sharing agreements.31  Other 

commenters disagreed stating that self-regulatory organization (ñSROò) rules and federal 

securities laws addressing conflicts of interest would apply to covered investment fund research 

reports.32  One commenter stated that additional restrictions are unnecessary because the 

proposed affiliate exclusion would be broad and effective.33  One commenter recommended that 

the final rule should not have any specific revenue sharing agreement requirements, but 

suggested that if the Commission believes it should address such potential conflicts in the final 

rule, the final rule should require a general disclosure similar to mutual fund prospectus 

disclosure alerting investors of potential revenue sharing agreements.34 

While we appreciate the concerns noted with respect to potential conflicts of interest, and 

specifically those arising from revenue sharing agreements, we are not adding additional explicit 

conflicts-of-interest-related restrictions in the final rule.  The antifraud provisions of the federal 

securities laws and certain existing Commission and SRO rules continue to apply to covered 

investment fund research reports, some of which, depending on the facts and circumstances, may 

                                                 

31  Morningstar Comment Letter (stating that SRO rules would be inadequate in this respect and that the 

Commission should require elimination or mitigation of these conflicts). 

32  See Fidelity Comment Letter; ICI Comment Letter; SIFMA Comment Letter I; see also BlackRock Comment 

Letter. 

33  See ICI Comment Letter; see also BlackRock Comment Letter. 

34  See Fidelity Comment Letter. 
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require disclosure of such conflicts.35  For example, many covered investment fund research 

reports may be subject to FINRAôs research report rules, which require disclosure in a research 

report if the member or its affiliates have received compensation from the subject company other 

than for investment banking services in the previous year.36  Depending on the facts and 

circumstances, covered investment fund research reports may also need to include information 

about the compensation received by the broker-dealer from covered investment funds included in 

the report if such compensation is of the type covered by section 17(b) of the Securities Act.37 

We understand that disclosure about conflicts of interest created by the receipt of 

compensation by the broker-dealer from covered investment funds is consistent with current 

industry practices in communications that are Securities Act section 10(b) prospectuses and are 

currently styled as ñresearch reportsò subject to the requirements of rule 482.38  Considering 

                                                 

35  We note that the FAIR Act expressly stated that research reports published or distributed under its provisions 

would continue to be subject to the antifraud and anti-manipulation provisions of the federal securities laws, and 

rules adopted thereunder, including section 17 of the Securities Act, section 34(b) of the Investment Company 

Act, and sections 9 and 10 of the Exchange Act.  See section 2(c)(1) of the FAIR Act. 

36  See, e.g., FINRA rule 2241(c)(4)(D).  See also, e.g., FINRA rule 2210(d)(1)(A) (requiring all member 

communications with the public to be based on principles of fair dealing and good faith, be fair and balanced, 

and provide a sound basis for evaluating the facts in regards to any particular security; and barring members 

from omitting any material fact or qualification if the omission, in light of the context of the material presented, 

would cause the communication to be misleading). 

37  See 15 U.S.C. 77q(b) (making it unlawful for any person, by the use of any means or instruments of 

transportation or communication in interstate commerce or by the use of the mails to publish, give publicity to, 

or circulate any notice, circular, advertisement, newspaper, article, letter, investment service, or communication 

which, though not purporting to offer a security for sale, describes such security for a consideration received or 

to be received, directly or indirectly, from an issuer, underwriter, or dealer, without fully disclosing the receipt, 

whether past or prospective, of such consideration and the amount thereof). 

38  17 CFR 230.482.  An investment company advertisement that complies with rule 482 is deemed to be a section 

10(b) prospectus (also known as an ñadvertising prospectusò or ñomitting prospectusò) for purposes of section 

5(b)(1) of the Securities Act.  As a section 10(b) prospectus, an investment company advertisement is subject to 
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current industry practice, and the protections offered by the other regulatory provisions discussed 

above, we do not believe that additional conflict-of-interest requirements are necessary in 

rule 139b.  Accordingly, we are adopting the definition of covered investment fund research 

report as proposed. 

2. Definition of ñResearch Reportò 

We are defining, as proposed,39 the term ñresearch reportò in rule 139b as a written 

communication, as defined in rule 405 under the Securities Act, that includes information, 

opinions, or recommendations with respect to securities of an issuer or an analysis of a security 

or an issuer, whether or not it provides information reasonably sufficient upon which to base an 

investment decision.40  This definition is identical to the corresponding definition of ñresearch 

reportò in rule 139.41  As discussed in the Proposing Release, while this definition is not identical 

to that in the FAIR Act, it is consistent with the FAIR Act because we interpret it to have the 

                                                                                                                                                             

liability under section 12(a)(2) of the Securities Act, as well as the antifraud provisions of the federal securities 

laws. 

39  See Proposing Release, supra note 2, at 26792ï93. 

40  See rule 139b(c)(6).  Rule 405 defines ñwritten communicationò to mean that ñ[e]xcept as otherwise specifically 

provided or the context otherwise requires, a written communication is any communication that is written, 

printed, a radio or television broadcast, or a graphic communication as defined in [rule 405].ò  17 CFR 230.405. 

41  See rule 139(d) [17 CFR 230.139(d)].  Rule 139 defines ñresearch reportò to mean a written communication, as 

defined in Rule 405, that includes information, opinions, or recommendations with respect to securities of an 

issuer or an analysis of a security or an issuer, whether or not it provides information reasonably sufficient upon 

which to base an investment decision.  See rule 139(d) [17 CFR 230.139(d)].  A ñwritten communication,ò as 

defined in rule 405, includes a ñgraphic communication.ò  As further defined in rule 405, a ñgraphic 

communicationò includes all forms of electronic media, including electronic communications except those, 

which at the time of the communication, originate in real-time to a live audience and does not originate in 

recorded form or otherwise as a graphic communication, although it is transmitted through graphic means.  See 

rule 405 [17 CFR 230.405]. 
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same meaning as the FAIR Actôs definition of ñresearch report.ò42  We received one comment 

agreeing with this definition.43   

3. Definition of ñCovered Investment Fundò 

The FAIR Act defines the term ñcovered investment fundò to include registered 

investment companies, BDCs, and certain commodity- or currency-based trusts or funds.44  We 

are adopting a definition of the term ñcovered investment fundò in rule 139b that is substantially 

the same as the one used in the FAIR Act, with the addition that the definition specifies that the 

term ñinvestment companyò includes ña series or class thereof.ò45  We received no comments on 

this proposed definition.  The final rule adopts the definition as proposed. 

                                                 

42  See section 2(f)(6) of the FAIR Act; see also Proposing Release, supra note 2, at 26792ï93 (explaining that the 

rule 139b definition tracks the FAIR Act definition except that it does not expressly reference ñelectronic 

communicationsò and that consistent with Commission rules on electronic communications, rule 139b 

definitionôs reference to a ñwritten communication,ò as defined in rule 405, includes a ñgraphic 

communication,ò which in turn includes electronic communications (other than telephone and other live 

communications)). 

43  See SIFMA Comment Letter I (stating that it would reduce potential interpretive confusion for market 

participants who are familiar with the rule 139 definition). 

44  See section 2(f)(2)(B) of the FAIR Act.  The term also includes other persons issuing securities in an offering 

registered under the Securities Act (i) whose securities are listed for trading on a national securities exchange, 

(ii) whose assets consist primarily of commodities, currencies, or derivative instruments that reference 

commodities or currencies or interests in the foregoing, and (iii) whose registration statement reflects that its 

securities are purchased or redeemed, subject to certain conditions or limitations, for a ratable share of its assets 

(such exchange-listed funds or trusts, ñcommodity- or currency-based trusts or fundsò).  See section 2(f)(2)(B) 

of the FAIR Act.  Based on the definition in section 2(f)(2) of the FAIR Act, the term ñcovered investment 

fundò would not include an investment company that is registered solely under the Investment Company Act, 

such as certain master funds in a master-feeder structure. 

45  See rule 139b(c)(2).  This approach reflects the approach taken in other Commission rules that define the term 

ñfundò to include a separate series of an investment company.  See, e.g., rule 22e-4(a)(4) under the Investment 

Company Act [17 CFR 270.22e-4(a)(4)]; rule 22c-1(a)(3)(v)(A) under the Investment Company Act 

[17 CFR 270.22c-1(a)(3)(v)(A)]. 



 

16 

4. Non-Exclusivity of Safe Harbor 

Broker-dealers publishing or distributing research reports for some covered investment 

funds, such as commodity- or currency-based trusts or funds that have a class of securities 

registered under the Securities Exchange Act of 1934 (the ñExchange Actò), rather than relying 

on new rule 139b, instead may be able to rely on rule 139.  Rule 139b does not preclude a 

broker-dealer from relying on existing rule 139 if applicable.  In order to clarify that a 

broker-dealer may rely on existing research safe harbors, we proposed that rule 139b state that it 

does not affect the availability of any other exemption or exclusion from sections 2(a)(10) or 5(c) 

of the Securities Act that may be available to a broker-dealer.46  We received no comments on 

this aspect of the proposed rule and are adopting it as proposed.47 

B. Conditions for the Safe Harbor 

As discussed in the Proposing Release, the Commission has previously acknowledged the 

value of research reports in providing the market and investors with information about reporting 

issuers.48  To mitigate the risk of research reports being used to circumvent the prospectus 

                                                 

46  See proposed rule 139b(a); see also addition to rule 139(a) (for purposes of the Fair Access to Investment 

Research Act of 2017 [Pub. L. 115-66, 131 Stat. 1196 (2017)], a safe harbor has been established for covered 

investment fund research reports, and the specific terms of that safe harbor are set forth in rule 139b 

(§230.139b)). 

47  See rule 139b(a). 

48  See Proposing Release, supra note 2, at 26794 (for example, the Commission has recognized that, for public 

operating entities that are well-followed, the research-report-related rules enhance the efficiency of the markets 

by allowing a greater number of research reports to provide a continuous flow of essential information about 

reporting entities into the marketplace).  
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requirements of the Securities Act,49 the Commission has placed conditions on a broker-dealerôs 

publication or distribution of research reports.50  Under Rule 139, these conditions include 

restrictions on the issuers to which the research may relate, as well as requirements that such 

reports be published in the regular course of business.  These conditions vary depending on 

whether a research report covers a specific issuer (ñissuer-specific research reportsò) or a 

substantial number of issuers in an industry or sub-industry (ñindustry research reportsò).  

Rule 139b carries over these conditions for covered investment fund research reports and 

incorporates certain modifications intended to adapt these conditions to covered investment 

funds that we discuss below. 

1. Issuer-Specific Research Reports 

a. Reporting History and Timeliness Requirements 

In order for a broker-dealer to include a covered investment fund in a research report 

published or distributed in reliance on the rule 139b safe harbor, the fund must meet certain 

reporting history and timeliness requirements.  We are adopting as proposed that any such 

covered investment fund must have been subject to the relevant requirements under the 

                                                 

49  See supra note 5 and accompanying text (noting that the rule 139 safe harbor permits a broker-dealer to publish 

or distribute a research report without this publication or distribution being deemed to constitute an offer that 

otherwise could be a non-conforming prospectus in violation of section 5 of the Securities Act).  See also 

Securities Offering Reform Adopting Release, supra note 23 (discussing how the Sarbanes-Oxley Act, 

Regulation AC, and a global research analyst settlement required structural changes and increased disclosures  

in connection with certain abuses identified with analyst research); supra notes 35ï36 and accompanying text 

(discussing certain rules and regulations under the federal securities laws, as well as certain SRO rules, that help 

address certain conflicts of interest and abuses identified with analyst research). 

50  Many research reports that broker-dealers publish or distribute in reliance on the rule 139 safe harbor may also 

be subject to other federal securities rules and regulations under the Exchange Act and SRO rules governing 

their content and use.  See supra notes 35ï36. 
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Investment Company Act and/or the Exchange Act to file certain periodic reports for at least 

12 calendar months prior to a broker-dealerôs reliance on rule 139b and that these reports have 

been filed in a timely manner.51  This requires covered investment funds that are registered 

investment companies to have been subject to the reporting requirements of the Investment 

Company Act for a period of at least 12 calendar months prior to a broker-dealerôs reliance on 

the new rule and to have filed in a timely manner all required reports, as applicable, on Forms 

N-CSR,52 N-Q,53 N-PORT,54 N-MFP,55 and N-CEN56 during the immediately preceding 

                                                 

51  Rule 139b(a)(1)(i)(A).  We believe that this condition also gives effect to FAIR Act section 2(e), which makes 

the safe harbor contemplated by the FAIR Act unavailable with respect to broker-dealersô publication or 

distribution of research reports about closed-end registered investment companies BDCs during these covered 

investment fund issuersô first year of operation.  See section 2(e) of the FAIR Act (The safe harbor under 

subsection (a) of the FAIR Act shall not apply to the publication or distribution by a broker-dealer of a covered 

investment fund research report, the subject of which is a BDC or a registered closed-end investment company, 

during the time period described in 17 CFR 230.139(a)(1)(i)(A)(1), except where expressly permitted by the 

rules and regulations of the Commission under the federal securities laws.). 

52 17 CFR 249.331 and 17 CFR 274.128. 

53 17 CFR 249.332 and 17 CFR 274.130.  Form N-Q will be rescinded May 1, 2020.  Larger fund groups will 

begin submitting reports on Form N-PORT by April 30, 2019, and smaller fund groups by April 30, 2020.  See 

Investment Company Reporting Modernization, Investment Company Act Release No. 32314 (Oct. 13, 2016) 

[81 FR 81870 (Nov. 18, 2016)] (ñReporting Modernization Releaseò); Investment Company Reporting 

Modernization, Investment Company Act Release No. 32936 (Dec. 8, 2017) [82 FR 58731 (Dec. 14, 2017)].  At 

the time of these compliance dates, covered investment funds would no longer be required to file reports on 

Form N-Q, and filing these reports would not be required as a condition to rely on the rule 139b safe harbor.  

Accordingly, rule 139b, as adopted, will be amended effective May 1, 2020 by removing the reference to 

Form N-Q.  See infra section 0 (instruction 4 under Text of Proposed Rules and Amendments). 

54 17 CFR 274.150.  Form N-PORT will be filed with the Commission on a monthly basis, but only information 

reported for the third month of each fundôs fiscal quarter on Form N-PORT will be publicly available (and not 

until 60 days after the end of the fiscal quarter).  See Reporting Modernization Release, supra note 

53.  Therefore, we would consider Form N-PORT to have been timely filed for purposes of the timeliness 

requirement if the public filing of Form N-PORT every third month is timely filed and publicly available. 

55  17 CFR 274.201. 

56 17 CFR 249.330 and 17 CFR 274.101. 
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12 calendar months.57  If the covered investment fund is not a registered investment company, it 

must have been subject to the reporting requirements under section 13 or section 15(d) of the 

Exchange Act for a period of at least 12 calendar months and have filed all required reports in a 

timely manner on Forms 10-K58 and 10-Q59 and 20-F60 during the immediately preceding 12 

calendar months.61 

Reporting History 

Several commenters requested we eliminate the reporting history requirement for 

issuer-specific research reports under rule 139b.62  One commenter suggested that the 

requirement is unnecessary because funds have ñdetailed and comprehensive regulatory filing 

and disclosure obligationsò providing investors with ña wealth of information about funds.ò63  

Another commenter argued that the reporting history requirement should be eliminated because 

ensuring compliance with the requirement would create ñoperational hurdlesò for broker-dealers 

                                                 

57  Rule 139b(a)(1)(i)(A)(1).  As discussed in the Proposing Release, Form N-SAR was rescinded on June 1, 2018, 

which is the compliance date for Form N-CEN.  As such, reliance on new rule 139b is not conditioned on 

covered investment funds reporting on Form N-SAR and the reference to Form N-SAR, as proposed, is not 

included in paragraph (a)(1)(i)(A)(1) of rule 139b.  See id.; see also Proposing Release, supra note 2, at 26794. 

58 17 CFR 249.310. 

59 17 CFR 249.308a. 

60 17 CFR 249.220f. 

61   Rule 139b(a)(1)(i)(A)(2). 

62  See Fidelity Comment Letter; ICI Comment Letter; SIFMA Comment Letter I; see also BlackRock Comment 

Letter. 

63  See ICI Comment Letter; see also BlackRock Comment Letter. 
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that provide investors with research on a large numbers of funds on a largely automated basis.64  

Commenters also argued that the reporting history requirement unduly restricts research on 

newer funds.65 

As discussed in the Proposing Release, rule 139b tracks the reporting history requirement 

of rule 139.66  We believe satisfying such a requirement indicates a likelihood that more current 

and timely information has been disseminated to and digested by the marketplace to inform 

investors of material information about the fund, including risks, and provides investors with 

SEC-filed information to compare against the contents of the research report.67  We also continue 

to believe that maintaining a reporting history requirement is consistent with the FAIR Act, 

which permits a reporting history requirement so long as it does not exceed the period required in 

rule 139.68 

We do not believe that funds should be treated differently from other issuers subject to 

the reporting requirement of rule 139.  The Commission included a reporting history requirement 

                                                 

64  See Fidelity Comment Letter. 

65  See ICI Comment Letter; SIFMA Comment Letter I; see also BlackRock Comment Letter. 

66  Rule 139 predicates issuer-specific research reports on an issuerôs eligibility to use Form S-3 or F-3, which are 

short form or shelf registration statements that are available to register an issuerôs securities offering only after 

it has been subject to and in compliance with the Exchange Act periodic reporting requirements for at least 

12 months. 

67  See Proposing Release, supra note 2, at 26795 nn.75ï78 and accompanying text.  The safe harbor would be 

unavailable to broker-dealersô publication or distribution of research reports about closed-end registered 

investment companies or BDCs during these covered investment fund issuersô first year of operation.  See supra 

note 51. 

68  See Proposing Release, supra note 2, at 26795 n.77 (explaining the reporting and timeliness requirements of 

rule 139). 
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in rule 139 because it helps to ensure that the market has information, beyond the research report, 

to allow investors to weigh how much value they will assign to the research report.  The fundôs 

reporting history should be particularly important when the broker-dealer publishing the research 

report is participating or may participate in the fundôs offering, as is the case under rule 139b 

(similar to rule 139).  As noted above, one commenter suggested that the reporting history 

requirement is unnecessary because fundsô ñdetailed and comprehensive regulatory filing and 

disclosure obligationsò provide investors ña wealth of information about funds.ò69  Eliminating 

the reporting history requirement would reduce the information available to investors when 

evaluating research reports published or distributed by broker-dealers when those broker-dealers 

are also participating in the offering of the fundôs shares.  The requirement also allows time for 

the market to absorb the previously released periodic reports and for investors to assess an 

issuerôs track record. 

Corporate issuers are subject to, under rule 139, filing and disclosure obligations similar 

to what is required of covered investment funds under rule 139b.  Although funds differ from 

corporate issuers in many respects, investors would benefit similarly from having access to fund 

information to evaluate the research reports on which they may consider relying.  Accordingly, 

for the same reasons the Commission determined to include this requirement in rule 139, we 

have determined to include this requirement in rule 139b. 

                                                 

69  See ICI Comment Letter; see also BlackRock Comment Letter. 
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We also believe that broker-dealers will be able to comply with the reporting history 

requirement in a manner similar to how they comply with the parallel requirement in rule 139 

and that the effect of the requirement on new funds would be similar to the effect on new issuers 

under rule 139.70  Other issuers also have ñdetailed and comprehensive regulatory and disclosure 

obligationsò much like funds.  In this regard, we are not persuaded that there is a material 

difference between covered investment funds and other issuers that would justify treating them 

in a disparate fashion.  We continue to believe that the concerns underlying the reporting history 

requirement of rule 139 apply to research reports issued under rule 139b, and therefore are not 

persuaded that the reporting history requirement should be eliminated from rule 139b as 

suggested by some commenters. 

One commenter also requested the reporting history requirement be shortened from 

12 months to 25 days after a fund initially starts offerings shares.  The commenter argued that 

this would align with broker-dealersô market practice of waiting 25 days after an initial public 

offering.71 

                                                 

70  We believe that a broker-dealer would be relying on rule 139 or rule 139b because it would be involved in 

distributing securities of the issuer covered in the report, and would therefore have information about the issuer 

to confirm it has been subject to filing obligations for the preceding 12 calendar months.  For example, this 

information is accessible through the Commissionôs publicly available Electronic Data Gathering Analysis, and 

Retrieval (ñEDGARò) system.  Moreover, we believe that broker-dealers that choose to automate publication of 

research reports may invest in technologies to implement this automation including by leveraging their existing 

technological infrastructures to verify the reporting history requirement for covered investment funds. 

71  See SIFMA Comment Letter I; SIFMA Comment Letter II.  Additionally, this commenter presented an example 

of a new ETF based on a new industry classification standard that has garnered interest from the market and 

satisfies the minimum public market value requirement, but would be unable to satisfy a 12-month reporting 

history requirement.  See SIFMA Comment Letter II.  This situation and result equally occurs in the operating 

company context, where a well-followed operating company that has an initial public offering might satisfy the 
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Rule 139 is available only to broker-dealers that both publish or distribute a research 

report on an issuer and are participating or will participate in a registered offering of the issuerôs 

securities.  The 25-day standard referenced by the commenter relates to the issuance of a 

research report after the prospectus delivery obligation in an initial public offering ends, not 

while the offering is ongoing and the broker-dealer is participating in it.  Accordingly, the 

prospectus delivery obligation described by the commenter is distinct from the delivery 

obligation that applies to continuous offerings.  Thus, the commenterôs suggested provision and 

rationale do not appropriately apply to a broker-dealer participating in a continuous offering.  

The 25-day standard referenced by the commenter is premised on statutory provisions addressing 

prospectus delivery, a different investor protection consideration from rules 139 and 139b.  

Accordingly, we believe the 25-day standard is inapposite to rule 139b, as rule 139b applies to 

broker dealers that are participating in the offering of the subject fundôs securities, not after the 

offering has ended.  For these reasons, we are adopting the reporting history provision as 

proposed. 

Timeliness 

Two commenters opposed the proposed timeliness requirement for issuer-specific 

research reports.72  They argued that broker-dealers would face operational hurdles in confirming 

                                                                                                                                                             

minimum public market value requirement, but not the reporting history requirement, and thus could not be 

covered as a rule 139 issuer-specific research report until the 12-month reporting history requirement is also 

satisfied. 

72  See Fidelity Comment Letter; SIFMA Comment Letter I; SIFMA Comment Letter II. 
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a covered investment fundôs timely filing of periodic reports.73  One commenter suggested that 

broker-dealer firms be allowed to accept compliance representations from covered investment 

funds for the reporting history and timeliness requirements.74  The other commenter requested 

that the timeliness requirement apply only when a broker-dealer initiates research coverage on a 

fund, rather than for each research report.75  Alternatively, the commenter also requested the 

Commission to permit broker-dealers to rely on the lack of any Form 12b-25 (indicating that a 

filing is late) filed by covered investment funds within the prior 12 months.76 

Satisfaction of the timeliness requirement indicates a greater likelihood that a covered 

investment fund will make information available in a timely manner to inform investors of 

material information about the fund, including risks.  We believe it is important for covered 

investment fund investors to have timely information from the fund when evaluating research 

reports, as it is for operating company investors.  Rule 139 requires that an issuer satisfy the 

reporting history and timeliness requirements at the time the broker-dealer publishes or 

distributes a research report.77  Modifying rule 139b to allow confirming the timeliness of a 

                                                 

73  See Fidelity Comment Letter; SIFMA Comment Letter I.  In a subsequent letter, one commenter noted the 

difficulty broker-dealers would have in identifying reports filed by registered investment companies that are 

part of series companies, pointing to a lack of functionality in EDGARôs mutual-fund specific search page.  See 

SIFMA Comment Letter II.  All registered investment company filings are available on EDGAR, however, and 

there are multiple ways to search the EDGAR system in addition to the mutual-fund specific page the 

commenter identifiedðincluding using a fundôs filing number, which can be found in a fundôs prospectus, or by 

using a Central Index Key (ñCIKò) number. 

74  See Fidelity Comment Letter. 

75  See SIFMA Comment Letter I. 

76  See SIFMA Comment Letter II. 

77  See rule 139(a)(1)(i)(A)(1)ï(2). 
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fundôs reporting only upon initiation of coverage, or to accept the compliance representations of 

covered investment funds, would provide less protection to investors than the Commission 

determined to be appropriate in rule 139.  We also do not believe providing disparate treatment 

between funds and other issuers with respect to reporting history and timeliness conditions is 

necessitated by operational or structural differences between the issuer types.  As with the 

12-month reporting history requirement, we believe that confirming the timeliness of periodic 

filings for covered investment funds would be substantially similar to confirming the timeliness 

of periodic filings in the operating company context.78  We do, however, agree with the 

commenter that a fund filing a Form 12b-25 (or lack thereof) would serve as a useful indication 

of the fundôs timeliness.  We believe that a broker-dealer may rely on the lack of a Form 12b-25 

filing as confirmation that a fundôs filings are timely under the rule unless the broker-dealer is 

actually aware through other means that the issuer has not in fact made timely filings.   

Accordingly, we are adopting the timeliness requirement as proposed. 

b. Market Following Requirement 

We are adopting a requirement that, in order for broker-dealers to use the rule 139b safe 

harbor to publish or distribute issuer-specific research reports, the covered investment fund that 

                                                 

78  See Proposing Release, supra note 2, at 26794ï95.  A broker-dealer has diligence and investigative obligations 

under section 11 of the Securities Act in order to be able to claim a due diligence defense available thereunder.  

See Securities Offering Reform Adopting Release, supra note 23; rule 176 of the Securities Act [17 CFR 

230.176].  Like the reporting history requirement, broker-dealers could confirm the timeliness of a covered 

investment fundôs reports through a check of the Commissionôs EDGAR system, which is free and readily 

available.  This may allow the leveraging of operating efficiencies for broker-dealers already familiar with the 

requirement. 
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is the subject of a report must satisfy a minimum public market value threshold at the date of 

reliance on the new rule (the ñfloat requirementò).  Specifically we are adopting a requirement 

that the aggregate market value of a covered investment fund, or the net asset value79 in the case 

of a registered open-end investment company (other than an exchange-traded fund (ñETFò))80 

i.e., a mutual fund, must equal or exceed the aggregate market value required by General 

Instruction I.B.1 to Form S-3.81  This amount is currently $75 million.82  The FAIR Act permits 

us to set a float requirement for covered investment funds, as long as the minimum public float is 

not greater than what is required by rule 139.83 

We are adopting the float requirement and level as proposed.  However, as discussed 

below, the final rule includes two changes to the float calculation methodology for most covered 

investment funds.  First, the final rule generally no longer requires that the fund issuerôs 

                                                 

79  For mutual funds, net asset value would be computed using the investment companyôs current net asset value, 

as used in determining its share price.  See rule 22c-1 under the Investment Company Act [17 CFR 270.22c-1] 

(requiring registered mutual funds, their principal underwriters, and dealers in the investment companyôs shares 

(and certain others) to sell and redeem the investment companyôs shares at a price determined at least daily 

based on the current net asset value next computed after receipt of an order to buy or redeem). 

80  See rule 139b(a)(1)(i)(B); rule 139b(c)(4) (defining ñexchange-traded fundò for purposes of the new rule to 

have the meaning given the term in General Instruction A to Form N-1A). 

81 The new rule refers to General Instruction I.B.1 to Form S-3.  Under this instruction, aggregate market value is 

ñcomputed by use of the price at which the common equity was last sold, or the average of the bid and asked 

prices of such common equity, in the principal market for such common equity as of a date within 60 days prior 

to the date of filing.ò  General Instruction I.B.1 to Form S-3.  The definition of ñmarket priceò in the General 

Instructions of Form N-1A contemplates valuing an ETFôs shares similarly.  See General Instruction A to 

Form N-1A. 

82 General Instruction I.B.1 to Form S-3. 

83 See section 2(b)(2)(B) of the FAIR Act. 
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aggregate market value or net asset value be calculated net of its affiliatesô holdings.84  Second, 

the minimum float requirement must be satisfied at the initiation (or reinitiation) of research 

coverage and then once a quarter thereafter.  The proposal, on the other hand, would have 

required that the minimum float requirement be satisfied each time a broker or dealer relied on 

the safe harbor to publish or distribute a research report on a covered investment fund. 

Float Level 

Several commenters argued that a float requirement should be eliminated or reduced in 

the context of covered investment funds because such a requirement would limit the extent of 

research that could be produced.85  Two commenters argued that for funds, NAV relates to the 

underlying value of the portfolio and therefore makes it an inapt proxy for market following.86  

Historically, the Commission has used public float as an approximate measure of a securityôs 

market following, through which the market absorbs information that is reflected in the price of 

the security.87  We continue to view as significant the relationship between public float, 

information dissemination to the market, and following by investment institutions.88  While 

                                                 

84  However, as discussed below, this change would not apply to the calculation of a commodity- or 

currency-based trust or fundôs float.  

85  See SIFMA Comment Letter; ICI Comment Letter; Fidelity Comment Letter.  

86  See SIFMA Comment Letter; ICI Comment Letter.  

87  See, e.g., Revisions To The Eligibility Requirements For Primary Securities Offerings On Forms S-3 and F-3, 

Securities Act Release No. 8878 (Dec. 19, 2007) [72 FR 73533 (Dec. 27, 2007)] (ñS-3 Revisions Adopting 

Releaseò); see also Securities Offering Reform, Securities Act Release No. 8501 (Nov. 3, 2004) [69 FR 67391 

(Nov. 17, 2004)]17, 2004)] (discussing public float of a certain level as a factor indicating that an issuer has a 

demonstrated market following). 

88  See, e.g., S-3 Revisions Adopting Release, supra note 87. 
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market following for funds that price at or near NAV may not have the same degree of impact on 

the price of the fund shares that it may have for other issuers, market following serves other 

purposes as well, including ensuring that a mix of information about the fundôs securities is 

available.  We believe that providing a different calculation method for mutual funds is 

necessary to achieve the intent of the FAIR Act and is also consistent with the goals of the float 

requirement in rule 139.  We also do not believe there is a reason to set the level of the minimum 

public float requirement based on a different set of considerations than for operating companies 

(i.e., the level of the securityôs market following). 

As noted by commenters, we recognize that the minimum public float requirement may 

impact the amount of research on covered investment funds.  However, we continue to believe 

that this requirement is consistent with rule 139ôs framework and intent.89  As discussed 

previously, we believe that the intent of the FAIR Act was to extend the rule 139 framework to 

covered investment funds in a manner consistent with the treatment of other issuers subject to 

rule 139, except where necessary or appropriate.  We do not believe it is necessary or appropriate 

to treat covered investment funds and other issuers differently here, except with respect to the 

calculation method for mutual funds as discussed below.  We also believe that concern about 

coverage for smaller issuersðand balancing that concern with investor protection concerns when 

the broker-dealer distributing the report is participating in the issuerôs offeringðis not unique to 

covered investment funds.  As discussed in the Proposing Release, in the context of covered 

                                                 

89  See Proposing Release, supra note 2, at 26796. 
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investment funds, we would expect market information to be most limited for new funds (which 

the reporting history and timeliness requirements could help to address) and for funds that are 

marketed to a limited segment of investors (which the float requirement could help to address).90  

The float requirement is designed to protect investors by excluding research reports on covered 

investment funds with a relatively small amount of total assets, which serves as a reasonable 

proxy for a limited market following.91 

With respect to the level of the minimum public float, the float requirement is not 

intended to include or exclude a certain percentage of funds or other issuers from research 

coverage.  The float requirement is intended to act as a proxy for market following.  As we have 

previously analyzed in other contexts, analyst research coverage of an issuer is one indicia of 

market following.  We have previously observed that analyst coverage drops off significantly 

with smaller issuers, and few if any issuers with less than $75 million in public float have 

significant analyst coverage.92  Moreover, while certain data aggregators provide analyst 

                                                 

90  See id. 

91  We believe that conditioning the availability of the safe harbor on the aforementioned reporting history and 

market valuation requirements will help restrict the availability of the safe harbor in situations where we expect 

the information environment to be most limited:  for new funds and for funds with limited trading or interest.  

See also infra discussion in the Economic Analysis at notes 350-354. 

92  See Simplification of Registration Procedures for Primary Securities Offerings, Securities Act Release No. 6943 

(July 16, 1992) [57 FR 32461 (July 22, 1992)] (stating that one indicia of market interest and following of a 

company is the number of research analysts covering the company and that approximately two-thirds of the 

newly eligible companies, based on the reduction of the float requirement to $75 million, are followed by at 

least three research analysts).  See also Securities Offering Reform Adopting Release, supra note 23, at 44728 

n.53 (stating that issuers with a market capitalization of between $75 million and $200 million, in most cases, 

have between zero to five analysts following them, with approximately 50% having zero to two analysts 

following them). 
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research report coverage for a number of funds, most funds are not followed by dedicated 

research analysts akin to the analyst coverage that we have previously identified as being one 

indicia of market interest and following for operating companies.93  As a consequence, we have 

observed that covered investment fund issuers with a public float of less than $75 million 

generally do not have a market following that would add to the mix of information in the 

marketplace.  Some commenters suggested using a lower public float requirement for funds on 

the basis of seeking to equalize the percentage of funds that would be subject to coverage with 

the percentage of issuers similarly subject to coverage in rule 139.94  Market following, however, 

appears to be a characteristic related to the size of a particular issuer, not to the statistical 

distribution of issuers in the market.  In other words, there is no reason to believe that equalizing 

the percentage of issuers covered under rule 139 with the percentage of funds covered under 

rule 139b would result in a meaningful indication of market following because the result would 

depend on the distribution of issuers and funds by size.  In addition, using a minimum public 

market value threshold that is the same as the parallel threshold in rule 139 may benefit market 

participants through regulatory consistency and reduce opportunities for investor confusion.95 

                                                 

93  The Commission and the staff intend to monitor changes in analyst research coverage of funds and the impact 

of the minimum public market value requirement on the availability of research on covered investment funds 

and may in the future reduce, change, or eliminate the requirement to the extent that empirical evidence 

demonstrates that a lower threshold or different metric would be consistent with investor protection. 

94  See Fidelity Comment Letter; SIFMA Comment Letter I. 

95  See infra discussion following note 319. 
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While a broker-dealer publishing a research report about a fund that does not meet the 

minimum public float could not rely on rule 139b, other methods may be available to provide 

information about these funds by a broker-dealer participating in the offering, such as choosing 

to cover a smaller fund in a rule 482 communication.96  In addition, the public market value 

requirement is limited to issuer-specific research reports, and does not apply to industry research 

reports. 

Float Calculation  

While we continue to believe that the float requirement serves a useful purpose, we 

recognize that the proposed float requirement could pose unique operational challenges for 

analysts covering certain covered investment funds.  Accordingly, as discussed below, we are 

making certain changes to the timing and method of the float calculation that are designed to 

address these concerns for covered investment funds. 

One commenter stated that calculating a covered investment fundôs public float, and 

determining the specific amount of affiliate holdings to be excluded in calculating the public 

float as proposed, is a practical challenge for broker-dealers because it was not clear to the 

commenter that third-party vendors or filings on EDGAR contain data regarding the value of 

covered investment funds, net of value held by affiliates.97  This commenter also noted that 

                                                 

96  See rule 482 [17 CFR 230.482].  Rule 482 sets forth certain filing and other investor protection requirements.  

Id.   

97  See SIFMA Comment Letter II.  This commenter stated that broker-dealers satisfy the parallel minimum public 

float requirement under rule 139 by relying upon third-party data vendors, such as Bloomberg.  We understand 
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broker-dealers are unlikely to have information about beneficial owners of funds that are 

affiliates but hold the fundôs shares through another record owner.  Commenters also stated that 

the proposed float requirement more generally creates operational challenges given the need to 

track and test fluctuating market values to comply with it, given that many funds are 

continuously offered.98   

We appreciate these concerns and are therefore adopting two modifications to the final 

rule.  First, the final rule does not require that the fundôs aggregate market value or net asset 

value be calculated net of affiliatesô holdings for most covered investment funds.99However, the 

final rule, like the proposal, would require that a commodity- or currency-based trust or fundôs 

public float be calculated net of affiliate holdings, as under rule 139.  Broker-dealers today can 

rely on rule 139 to publish research reports regarding these covered investment funds and we 

believe it appropriate to maintain consistency for issuers that can be covered under both rules, 

where consistent with the FAIR Act.  Otherwise, exactly the same activity could be subject to 

different standards based on the rule that a broker-dealer chose to use.  One commenter argued 

that determining affiliate ownership for such funds based on Forms 10-K and S-1 may quickly 

become outdated.100  We believe that for purposes of calculating affiliate ownership when 

determining a covered investment fundôs public float, broker-dealers may rely on the covered 

                                                                                                                                                             

that third-party service providers do not currently calculate this number for covered investment funds, although 

they may do so in the future. 

98  See Fidelity Comment Letter; SIFMA Comment Letter I. 

99  See rule 139b(a)(1)(i)(B).   

100  See SIFMA II Comment Letter. 
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investment fundôs most recent ownership disclosures filed with the Commission for identifying 

the beneficial owners, despite the potential data limitations.  As a consequence, we believe that a 

broker-dealer need not seek to identify unknown beneficial owners held through disclosed record 

owners, and also does not need to generally exclude record owners from the calculation of public 

float, except to the extent that they represent known beneficial owners.  We believe this approach 

is reasonable and comparable to that used in the operating company context. 

Unlike rule 139, rule 139b does not permit affiliates of covered investment funds to rely 

on the safe harbor, mitigating the risk that a fund with significant affiliate holdings would be the 

subject of market moving research by those same affiliates.  We also appreciate that there is 

more limited information currently available regarding the holdings of affiliates of covered 

investment funds relative to operating companies, as noted by commenters.101  That many 

covered investment fund are continuously offered also adds operational challenges.  A covered 

investment fundôs investor base, and thus potential affiliates, may change day to day, making it 

more difficult to identify affiliate holdings.  In addition, covered investment funds are subject to 

unique legal provisions that generally restrict affiliate ownership and provide additional legal 

protections when affiliate ownership is permitted.102  Accordingly, not requiring a broker-dealer 

                                                 

101  See SIFMA Comment Letter II (noting that third party vendors do not currently provide float information net of 

affiliates for funds, and that for certain funds whose ownership is held in street name, affiliate ownership may 

be ñunknowableò).   

102  See, e.g., Investment Company Act sections 12, 17, and 57 and rules thereunder.   
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to identify and exclude affiliate holdings is designed to address these challenges and 

appropriately tailors this requirement for covered investment funds.103     

Second, the final rule will  permit a broker-dealer to satisfy the minimum float 

requirement when it initiates (or reinitiates) coverage and then once a quarter thereafter (so long 

as it continues issuing or distributing research on that fund), rather than each time the broker-

dealer publishes or distributes a research report, as proposed.104  We recognize that in the 

operating company context where most issuers are not engaged in a continuous distribution, 

broker-dealers can rely on other research report rules that do not include a public float 

requirement.  The requirement in proposed rule 139b that a covered investment fund have the 

requisite public float each time the broker-dealer publishes a research report could therefore have 

involved greater operational challenges than those associated with the corresponding requirement 

in rule 139.  A broker-dealer would generally only need to comply with the requirement in rule 

139 for a discrete period of time while the issuer is in distribution, but would have been required 

to comply with the corresponding requirement in rule proposed 139b every time the broker-

dealer published a research report about a covered investment fund that was in continuous 

distribution where the broker-dealer is participating in the offering.  We believe that requiring a 

broker-dealer to determine the float upon initiation or reinitiation of coverage will ensure that the 

                                                 

103  The instructions to Form S-3 discuss methodologies for calculating float net of affiliates.  When calculating 

float for purposes of rule 139b, those instructions related to the exclusion of affiliate ownership must be 

disregarded.    

104  See rule 139b(a)(1)(i)(B).  If a broker-dealer were to cease publication or distribution of a covered fund research 

report and then initiate coverage again, this provision would require the fundôs float to be above the minimum at 

the time that the broker or dealer begins relying on the safe harbor provided by rule 139b once more.   
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float requirement is met at the outset of research coverage.  We are requiring a quarterly re-

assessment of the float requirement to mitigate the risk that a covered investment fundôs float 

declines over time and no longer meets the float requirement.  We believe a quarterly assessment 

is appropriate as it aligns with the quarterly reporting schedule of most funds, and balances the 

risks of only periodically verifying a fundôs float with the costs of more frequent or continuous 

assessments.  

We believe these adjustments appropriately tailor rule 139 to covered investment funds.  

For the reasons discussed below, we believe that the changes to the calculation and time of 

testing of the minimum public float requirement for covered investment funds under rule 139b 

are necessary or appropriate in the public interest, and for the protection of investors, and for the 

promotion of capital formation as they allow appropriately tailoring of rule 139 in applying it to 

covered investment funds while considering their unique structure and operational aspects. 

We proposed that the float threshold be calculated in terms of NAV rather than aggregate 

market value for mutual funds in order to reflect the market structure differences between mutual 

funds and all other covered investment funds.105  Absent this modification, the float requirement 

would categorically exclude broker-dealers from relying on rule 139b in their publication or 

distribution of mutual fund issuer-specific research reports, which would appear inconsistent 

with the FAIR Actôs directives.  Mutual funds redeem their shares each day and therefore must 

compute their net asset value each day, providing a timely and reliable measure of the fundôs 

                                                 

105  Id. at 26796 n.86. 
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size, akin to other issuersô public float; and investorsô ability to purchase and redeem fund shares 

at net asset value provides timely share prices akin to the price discovery that occurs in a public 

trading market.  As discussed further below, for other types of covered investment funds, such as 

closed-end funds and BDCs, which may or may not have public float, we believe it is 

appropriate, and consistent with the FAIR Act, to provide the same public float requirementsð

the manner of calculation and amountðas applies to issuer-specific research reports under rule 

139.  Accordingly, we are adopting this NAV calculation method as proposed.  

Non-traded funds 

Finally, one commenter suggested that we revise rule 139b to permit an issuer-specific 

research report to cover a non-traded closed-end fund or BDC that does not have a ñpublic float,ò 

and thus which, under proposed rule 139b, could not be included in an issuer-specific research 

report.106  This commenter noted that the proposed rule did not extend the NAV calculation 

method beyond open-end funds, but pointed to a footnote in the proposal that discussed the 

potential for non-traded BDCs or CEFs to be able to use a variant of the NAV approach, and 

asked that we amend the final rule to allow them to do so.107 

Although under the proposed rule the NAV calculation method was only available to 

mutual funds, we acknowledge that the Proposing Release discussion was inconsistent with the 

                                                 

106  See Sutherland Comment Letter.   

107  Id.  The commenter argued that all non-traded covered investment funds that have a net asset value (less the 

value of shares held by affiliates) that equals or exceeds the aggregate market value required in General 

Instruction I.B.1. to Form S-3 should be covered by new rule 139b. 
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proposed rule text in that the Proposing Release discussed the possibility of non-traded BDCs 

and CEFs calculating a NAV based on their last publicly disclosed share price for purposes of 

proposed rule 139b.108 

We decline to amend the rule text to allow the NAV calculation method for non-traded 

BDCs and closedïend funds.  We believe that it is inappropriate for non-traded BDCs and 

closed-end funds to satisfy the float requirement using a NAV calculation because doing so 

would undermine the purpose of the requirement.  As discussed previously, historically, the 

Commission has used public float as a proxy for a securityôs market following.109  We believe 

that the NAV method for mutual funds acts as an effective proxy for market following for mutual 

funds because mutual funds redeem their shares daily and therefore must compute their net asset 

value each day, providing a timely and reliable measure of the fundôs size, akin to other issuersô 

public float; and investorsô ability to purchase and redeem fund shares at net asset value provides 

timely share prices akin to the price discovery that occurs in a public trading market.  Non-traded 

BDCs and CEFs do not have an equivalent daily metric available, and often compute NAV on a 

significantly more infrequent basis, such as quarterly. 

                                                 

108  Compare Proposing Release, supra note 2, at 26796 n.83 (ñFor covered investment funds that are not actively 

traded (such as non-traded closed-end funds and non-traded business development companies), we anticipate 

that, for purposes of proposed rule 139b, net asset value and aggregate market value would be calculated based 

on the fundôs last publicly-disclosed share price (for non-traded business development companies, this would be 

the common equity share price).ò) with proposed rule 139b(a)(1)(i)(B): ñThe aggregate market value of voting 

and non-voting common equity held by non-affiliates of the covered investment fund, or, in the case of a 

registered open-end investment company (emphasis added) (other than an exchange-traded fund) its net asset 

value (subtracting the value of shares held by affiliates), equals or exceeds the aggregate market value specified 

in General Instruction I.B.1 of Form Sï3.ò 

109  See supra note 87 and accompanying text. 
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In addition, we do not believe that providing a different calculation method for 

non-traded closed-end funds and non-traded BDCs is appropriate, because such funds do not 

have the same kind of structural differences that necessitate different treatment provided to 

open-end funds.  For example, unlike mutual funds, non-traded closed-end funds and BDCs 

could meet the float requirement if they chose to be listed and would not have to undertake any 

structural changes.  By opting not to list, non-traded BDCs and closed-end funds are similar to 

non-listed operating company issuers that, by choosing not to list, cannot meet the public float 

requirement of rule 139. 

Finally, we do not believe that our approach is inconsistent with the statute or 

congressional intent.  Specifically, we note that the FAIR Act includes an interim effectiveness 

provision, whereby if the Commission has not adopted a covered investment fund research report 

rule within 270 days of the Actôs enactment, broker-dealers could begin publishing or 

distributing covered investment fund research reports provided that certain rule 139 conditions 

are satisfied.110  One such specified condition is that an issuer-specific research report about a 

covered investment fund must satisfy the existing public float requirement of rule 139 during this 

interim effectiveness.  As such, even during the interim effectiveness period provided under the 

FAIR Act and as a result of the conditions in rule 139, non-traded BDCs and CEFs would not be 

                                                 

110  See supra note 3; section 2(d) of the FAIR Act.  The FAIR Actôs interim effectiveness provision became 

effective as of July 3, 2018 and by its terms will terminate upon the adoption of a covered investment fund 

research report rule. Currently, at least one broker-dealer is issuing covered investment fund research reports in 

reliance on the interim effectiveness provision.  See, e.g., Rachel Evans, In a Passive World, Bank of America's 

New ETF Team Picks Stocks (Oct. 17, 2018), available at https://www.bloomberg.com/news/articles/2018-10-

17/in-a-passive-world-bank-of-america-s-new-etf-team-picks-stocks?srnd=etfs.  
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able to satisfy the public float requirement and thus by congressional design would not receive 

the benefit of the FAIR Actôs safe harbor.  In light of the reasons discussed above, we have 

determined not to amend the proposed rule text as the commenter recommended to expressly 

include non-traded BDCs and CEFs within the safe harbor. 

c. Regular-Course-of-Business Requirement 

We are adopting as proposed a condition to rule 139b that a broker-dealerôs publication 

or distribution of research reports be ñin the regular course of its businessò111 (the 

ñregular-course-of-businessò requirement).  Although the regular-course-of-business requirement 

is generally similar to the existing provisions of rule 139, it differs in one respect as required by 

the FAIR Act.  Rule 139 provides, in addition to the requirement that a broker-dealer ñpublish or 

distribute research reports in the regular course of its business,ò that such publication or 

distribution may not represent either the initiation of publication of research reports about the 

issuer or its securities or the reinitiation of such publication following a discontinuation thereof 

(the ñinitiation or reinitiationò requirement).112 

The FAIR Act, however, provides that the safe harbor shall not apply the ñinitiation or 

reinitiationò requirement to a report concerning a covered investment fund with a class of 

securities ñin substantially continuous distribution.ò113  Accordingly, rule 139b incorporates the 

ñinitiation or reinitiationò requirement from rule 139 and specifies that it applies only to research 

                                                 

111 Rule 139b(a)(1)(ii ). 

112  Rule 139(a)(1)(iii) [17 CFR 230.139(a)(1)(iii)]. 

113  Section 2(b)(1) of the FAIR Act. 
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reports regarding a covered investment fund that does not have a class of securities in 

substantially continuous distribution.114  Determining whether a class of securities is in 

substantially continuous distribution would be based on an analysis of the relevant facts and 

circumstances. 

One commenter asked for clarification that the scope and meaning of ñsubstantially 

continuous distributionò includes traded registered closed-end investment companies and BDCs 

engaged in at-the-market (ñATMò) offering programs over consecutive quarters pursuant to rule 

415(a)(4) under the Securities Act.115  Determining whether a class of securities is in 

ñsubstantially continuous distributionò is an analysis based on the relevant facts and 

circumstances.  With respect to traded funds that offer ATM programs over consecutive quarters 

pursuant to rule 415(a)(4) under the Securities Act, we believe that a covered investment fund 

that engages in ongoing distributions of its shares on a frequency consistent with open-end 

investment companies is in substantially continuous distribution, but one that does so on a less 

frequent basis may not be. 

One commenter asked that we clarify whether broker-dealers that have published and 

distributed communications styled as ñresearch reportsò in compliance with rule 482 would meet 

                                                 

114  See rule 139b(a)(1)(ii ). 

115  See Sutherland Comment Letter.  This commenter also asked for clarification regarding non-traded registered 

closed-end investment companies and non-traded BDCs offering shares on a continuous basis under Securities 

Act rule 415(a)(1)(ix).  Although these funds would not be covered in issuer-specific research reports because 

they would not have the requisite public float, we believe that a ñcontinuousò offering under rule 415(a)(1)(ix) 

would include a ñsubstantially continuous offeringò for purposes of rule 139b.  See infra section II.B.2.b. 
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the regular-course-of-business requirement.116  This commenter also mentioned that some 

broker-dealers have published and distributed research reports on other issuers (such as non-

covered investment funds, or on operating companies) in reliance on the rule 139 safe harbor.  

We believe that a broker-dealer can satisfy the regular-course-of-business requirement through 

either of the methods discussed by this commenter.117  A broker-dealer publishing or distributing 

an issuer-specific research report can satisfy the regular-course-of-business requirement if at the 

time of reliance on rule 139b it has distributed or published at least one research report about the 

issuer or its securities, or has distributed or published at least one such report following a period 

of discontinued coverage.  In addition, the condition may be satisfied by publishing or 

distributing research reports on a covered investment fund when a broker-dealer is not 

participating in the offering of that fund.118 

One commenter indicated that broker-dealers should not be required to have a traditional 

research department in order to rely on the rule.119  A traditional research department is not a 

requirement to meet the condition, but would be a factor in indicating compliance with the 

                                                 

116  See Fidelity Comment Letter. 

117  See also Securities Offering Reform Adopting Release, supra note 23, at 44763ï64.  There is no minimum time 

period for the broker or dealer to have distributed or published research reports, only that the particular broker 

or dealer has initiated or reinitiated coverage.  Id. 

118  This would also include other types of research or rule 482 stylized ñresearch reports,ò discussed below. 

119  See SIFMA Comment Letter I (also asking the Commission to clarify that the regular-course-of-business 

requirement would definitively be satisfied where the research is produced by traditional research analysts 

within a traditional research departmentðregardless of whether it previously produced research on a particular 

type of security). 
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regular-course-of-business requirement.  We discussed a number of other factors that may 

evidence compliance with this condition in the Proposing Release.120 

Several commenters expressed concerns that the regular-course-of-business requirement 

was too restrictive.121  For example, one commenter stated that requiring broker-dealers to satisfy 

the regular-course-of-business requirement by having a history of publishing or distributing 

research on the same types of securities as covered in the research report is inconsistent with the 

FAIR Act and congressional intent, and may preclude coverage by new broker-dealer entrants.122  

We do not believe that the regular-course-of-business requirement is inconsistent with the FAIR 

Act, congressional intent, or would preclude new broker-dealer entrants from relying on the rule 

139b safe harbor, as suggested by the commenter.  We believe the FAIR Act and congressional 

intent are clear in their directive to extend the rule 139 safe harbor to covered investment fund 

research reports.  Rule 139 includes a regular-course-of-business requirement, and we believe it 

is appropriate for rule 139b to also include the same type of requirement.  Commenters did not 

identify, and we are not aware of, any distinguishable differences in the operation of covered 

                                                 

120  See Proposing Release, supra note 2, at 26796ï99 (These factors included whether the brokerïdealer:  has a 

compliance structure in place with relevant policies and procedures governing their publication of research and 

their distribution of registered investment company advertisements; has a research department with research 

analysts covering particular issuers or industries; maintains policies and procedures governing its research 

protocols; and regularly publishes or distributes research on any other type of company or business other than 

covered investment funds.). 

121  See SIFMA Comment Letter I; ICI Comment Letter; Fidelity Comment Letter; see also BlackRock Comment 

Letter. 

122  See SIFMA Comment Letter I. 
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fund issuers that would necessitate different treatment from other issuers subject to rule 139 with 

respect to a regular-course-of-business requirement. 

Moreover, broker-dealers that wish to newly begin publishing or distributing research 

reports on funds could meet this condition through any of the methods discussed above.123  Once 

a broker-dealer has established a history of issuing such research reports pursuant to any of these 

(or potentially other) methods in the regular course of business, it could satisfy the condition and 

begin relying on rule 139b. 

Similarly, another commenter stated that in place of the regular-course-of-business 

requirement, we should require broker-dealersô policies and procedures to include rule 139b 

compliance.124  We are not incorporating this suggested change.  Maintaining policies and 

procedures to comply with rule 139b is one of several factors we would assess in determining 

whether the broker-dealer has engaged in research report publication and distribution in the 

regular course of business, but such a factor alone does not establish that the 

regular-course-of-business requirement has been met. 

Since rule 139 was first adopted, the regular-course-of-business requirement has been a 

condition for a broker-dealerôs publication or distribution of research reports in reliance on the 

                                                 

123  See supra notes 116ï118 and accompanying text. 

124  See ICI Comment Letter; see also BlackRock Comment Letter. 
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rule.125  We continue to believe requiring that research reports be published or distributed in the 

regular course of a broker-dealerôs business under rule 139b, consistent with the requirements of 

rule 139, could reduce the potential that covered investment fund research reports could be used 

to circumvent the prospectus requirements of the Securities Act.126  For the reasons discussed in 

this section, we are adopting the regular-course-of-business requirement as proposed. 

2. Industry Research Reports 

Rule 139b sets forth conditions for industry research reports that parallel the 

corresponding conditions under rule 139 and are intended to provide appropriate parameters to 

address the risk of circumvention of the prospectus requirements of the Securities Act.127 

a. Reporting Requirement 

Under the rule 139b safe harbor, each covered investment fund included in an industry 

research report must be subject to the reporting requirements of section 30 of the Investment 

Company Act (or, for covered investment funds that are not registered investment companies 

under the Investment Company Act, the reporting requirements of section 13 or section 15(d) of 

the Exchange Act).  This reporting requirement generally tracks an existing requirement for 

industry research reports under rule 139 but has been modified so that it would be applicable to 

                                                 

125  See Adoption of Rules Relating to Publication of Information and Delivery of Prospectus by Broker-Dealers 

Prior to or After the Filing of a Registration Statement Under the Securities Act of 1933, Securities Act Release 

No. 5105 (Nov. 19, 1970) [35 FR 18456 (Dec. 4, 1970)]. 

126  See Proposing Release, supra note 2, at 26797; see also Securities Offering Reform Adopting Release, supra 

note 23. 

127  See supra notes 49ï50 and accompanying text; see also supra paragraph accompanying notes 12ï15. 
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industry research reports that include covered investment fund issuers.128  Like the parallel 

provision of rule 139, the reporting requirement under rule 139b helps ensure that there is 

publicly available information about the relevant issuers and that investors are able to use such 

information in making their investment decisions.  Commenters did not present any concerns 

regarding the reporting requirement for purposes of industry research reports, and we are 

adopting it as proposed. 

b. Regular-Course-of-Business Requirement  

Under rule 139b, as proposed, a broker-dealer must publish or distribute research reports 

in the regular course of its business in order to rely on the new ruleôs safe harbor.129  The 

regular-course-of-business requirement for industry research reports similarly applies to 

issuer-specific research reports,130 and it also tracks an existing requirement for industry research 

reports under rule 139.131 

Like the parallel provision in rule 139, rule 139bôs regular-course-of-business 

requirement for industry research reports includes the requirement that, at the time of publication 

or distribution of the industry research report, the broker-dealer is including similar information 

                                                 

128 See rule 139(a)(2)(i) [17 CFR 230.139(a)(2)(i)]  (The issuer is required to file reports pursuant to section 13 or 

section 15(d) of the Securities Exchange Act of 1934 or satisfies the conditions in paragraph (a)(1)(i)(B) of this 

section.). 

129  Rule 139b(a)(2)(iv) (the broker-dealer publishes or distributes research reports in the regular course of its 

business and, at the time of the publication or distribution of the research report (in the case of a research report 

regarding a covered investment fund that does not have a class of securities in substantially continuous 

distribution) is including similar information about the issuer or its securities in similar reports). 

130  See supra section 0. 

131  See rule 139(a)(2)(v) [17 CFR 230.139(a)(2)(v)]. 
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about the issuer or its securities in similar reports.132  However, unlike rule 139, the ñsimilar 

informationò requirement under rule 139b applies only to circumstances in which a broker-dealer 

is publishing or distributing a research report regarding a covered investment fund that does not 

have a class of securities in substantially continuous distribution.  As discussed above, the FAIR 

Act provides that the safe harbor shall not apply the ñinitiation or reinitiationò requirement to a 

research report concerning a covered investment fund with a class of securities ñin substantially 

continuous distribution.ò133  We believe that the ñsimilar informationò requirement is akin to the 

ñinitiation or reinitiationò requirement, in that both would have the effect of limiting a 

broker-dealerôs ability to rely on the rule 139b safe harbor to publish or distribute a research 

report about a particular covered investment fund if the broker-dealer had not previously 

published research on that issuer.  Therefore, as in the ñinitiation or reinitiationò requirement, we 

are also excluding covered investment funds from the ñsimilar informationò requirement if they 

have a class of securities in substantially continuous distribution. 

We provided guidance in section II.B.1.c above on how a broker-dealer can meet the 

regular-course-of-business requirement in the context of issuer-specific research reports, and 

such guidance would be equally applicable in meeting the requirement in the context of industry 

research reports.  We are adopting the requirement as proposed for the reasons discussed in this 

section and in the similar section for issuer-specific research reports. 

                                                 

132  Rule 139b(a)(2)(iv). 

133  See supra notes 113ï114 and accompanying text. 
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c. Content Requirements for Industry Research Reports 

Rule 139bôs safe harbor for publication or distribution of industry research reports is also 

conditioned on certain content requirements.  We are adopting these requirements as proposed. 

Specifically, under rule 139b, industry research reports either must include similar 

information about a substantial number of covered investment fund issuers of the same type or 

investment focus (the ñindustry representation requirementò),134 or alternatively contain a 

comprehensive list of covered investment fund securities currently recommended by the 

broker-dealer (the ñcomprehensive list requirementò).135  These requirements are designed to 

result in industry research reports that cover a broad range of investment companies or 

securities.136  At the same time, the comprehensive list requirement would permit a different 

presentation of research about multiple covered investment funds than the industry 

representation requirement would permit.137  Because the affiliate exclusion applies to all 

covered investment fund research reportsði.e., both issuer-specific research reports and industry 

research reportsða broker-dealer seeking to rely on rule 139b by satisfying either the industry 

representation requirement or the comprehensive list requirement cannot include any covered 

                                                 

134  Rule 139b(a)(2)(ii)(A ). 

135   Rule 139b(a)(2)(ii)(B). 

136 See Research Reports, Securities Act Release No. 6492 (Oct. 6, 1983) [48 FR 46801 (Oct. 14, 1983)]. 

137  Under rule 139b, a ñcomprehensive listò research report would have to include a list of all of the brokerôs 

currently-recommended covered investment fund securities, whereas an ñindustry representationò report would 

not be required to list each currently-recommended security but instead could cover a more limited number of 

issuers as long as a ñsubstantial numberò of covered investment fund issuers of the same type or investment 

focus were included. 
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investment fund issuer that is an affiliate of the broker-dealer, or for which the broker-dealer 

serves as an investment adviser (or is an affiliated person of the investment adviser) in a covered 

investment fund research report, including industry research reports.138 

Several commenters argued that a broker-dealer should be able to include affiliated funds 

in industry research reports about covered investment funds.139  Another commenter argued that 

industry research reports with a substantial number of funds should satisfy the purposes of the 

affiliate exclusion if they contain similar information about each fund and no particular fund is 

afforded materially greater space or prominence.140  Another commenter suggested that, in some 

instances, because affiliated funds may be as or more suitable than non-affiliated funds, 

broker-dealers should be allowed to include affiliated funds in industry research reports.141  

Several commenters also argued that we should permit broker-dealers to include both affiliated 

and non-affiliated funds in industry research reports, but only provide the rule 139b safe harbor 

for the non-affiliated funds included in the report.  They suggested that any information about 

                                                 

138  See rule 139b(a)(2)(ii)(B) (excluding from the comprehensive list securities of a covered investment fund that is 

an affiliate of the broker-dealer, or for which the broker-dealer serves as investment adviser (or for which the 

broker-dealer is an affiliated person of the investment adviser)); see also supra section 0.  In the final rule, we 

also made a change to rule 139b(a)(2)(ii) to clarify that the industry research report provisions are with respect 

to covered investment fund research reports and the affiliate exclusion set forth therein.  Thus, a broker-dealer 

cannot include a covered investment fund issuer in any industry specific report (i.e. industry representation 

requirement or the comprehensive list requirement) if the broker-dealerôs relationship to the issuer meets any of 

the affiliations designated in the affiliated exclusion. 

139  See ICI Comment Letter; Fidelity Comment Letter; SIFMA Comment Letter I; see also BlackRock Comment 

Letter. 

140  See SIFMA Comment Letter I. 

141  See Fidelity Comment Letter.  
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affiliated funds included in such a report not benefit from the safe harbor, and thus any 

discussions of those funds be subject to the requirements of rule 482.142 

We believe extending the rule 139b safe harbor to affiliated funds in industry research 

reports (whether industry representation or comprehensive list reports) would not be consistent 

with the intent and plain language of section 2(f)(3) of the FAIR Act.143  We also believe that 

allowing for a mix of affiliated funds and non-affiliated funds to appear together in a single 

research report, as suggested by commenters, in reliance on two separate and distinct 

characterizations of that communication (i.e., under rule 139b such a research report would be 

deemed not an offer under the Securities Act, and under rule 482 such a research report would be 

deemed to be a 10(b) omitting prospectus) would be an untenable regulatory framework.  Not 

only would there be differing presentation, liability, and filing standards for the different portions 

of the report, but we believe that it could create challenges for regulators and others and 

confusion for investors because the information presented for each type of fund would likely 

differ.144  Accordingly, we clarify that broker-dealers may not selectively apply the rule 139b 

safe harbor to certain aspects of a research report.  The safe harbor must apply to the entirety of 

                                                 

142  See SIFMA Comment Letter I; Fidelity Comment Letter. 

143  This section excludes from the definition of covered investment fund research report any research report to the 

extent that the research report is published or distributed by the covered investment fund or any affiliate of the 

covered investment fund, or any research report published or distributed by any broker-dealer that is an 

investment adviser (or an affiliated person of an investment adviser) for the covered investment fund. 

144  For example, communications subject to rule 482 must be filed with the Commission pursuant to section 24(b) 

of the Investment Company Act.  15 U.S.C. 80a-24(b).  Rule 24b-3 under the Investment Company Act deems 

these materials to have been filed with the Commission if filed with FINRA.  17 CFR 270.24b-3.  Unless the 

entirety of the research report was filed, reviewing isolated and selective portions of a research report related to 

affiliated funds may not allow for effective review of such materials. 
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the report or it does not apply at all.  Broker-dealers may, however, instead choose to issue a 

rule 482 communication that is styled as an industry research report about affiliated funds or 

about affiliated and non-affiliated funds; in either case, such a communication would be subject 

to the requirements of rule 482 and not gain the benefit of the rule 139b safe harbor. 

One commenter raised the concern that excluding affiliated funds from an industry 

research report subject to the comprehensive list requirement may create a false impression that 

an affiliated fund is excluded because it does not meet an investorôs criteria.145  We acknowledge 

this possibility.  If a broker-dealer is concerned that a research report purporting to include a 

comprehensive list of funds may confuse investors, the broker-dealer could include an 

explanation of why affiliated funds are excluded from the research report.  For example, a 

broker-dealer could include a statement in the report indicating that it does not include 

information about affiliated funds due to relevant securities regulations. 

One commenter argued that rule 139b should not include industry report content 

requirements because covered investment funds do not have the same market conditioning or 

ñgun-jumpingò concerns as securities covered in research reports published or distributed in 

reliance on rule 139.146  Since many covered investment funds continuously distribute their 

                                                 

145  See Fidelity Comment Letter. 

146  See ICI Comment Letter (citing an SEC staff report issued in 1969 noting that ñgun-jumpingò concerns 

primarily arise during the pre-filing stage of a securities offering and casting doubt on the doctrineôs 

applicability to non-participants in a securities offering).  This commenter made the same argument regarding 

industry report presentation requirements.  See infra note 152.  See also BlackRock Comment Letter.  Rule 

139b is not limited to non-participants.  Broker-dealers participating in the distribution of the covered 

investment fundôs securities may rely on the rule provided the applicable conditions are satisfied. 
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securities, conditioning the market concerns can remain throughout the offering for issuers 

covered under rule 139b.  Market conditioning is a concern that information about a fund or its 

securities might supersede the information provided in their offering prospectus.  With respect to 

research reports, this concern is heightened for issuer-specific research reports and therefore they 

are subject to more stringent conditions than industry research reports.  Market conditioning, 

however, remains a concern for industry research reports, as well.  The content requirements for 

industry reports are designed to help ensure that industry reports become a part of the mix of 

information in the marketplace, rather than circumventing the prospectus requirements of the 

Securities Act or the issuer-specific conditions. 

The language from rule 139ôs industry representation requirement is replicated in 

rule 139b, with modifications designed to apply the language to the covered investment fund 

context.  Under rule 139ôs corresponding requirement, an industry research report must include 

ñsimilar information with respect to a substantial number of issuers in the issuerôs industry or 

sub-industry.ò147  As discussed in the Proposing Release, while operating companies are 

typically grouped based on their business category, entities that are included in the definition of 

ñcovered investment fundò are typically grouped based either on their type or investment 

focus.148  Therefore, the industry representation requirement would require an industry research 

report to include similar information about a substantial number of issuers either of the same 

                                                 

147   Rule 139(a)(2)(iii) [17 CFR 230.139(a)(2)(iii)]. 

148   See Proposing Release, supra note 2, at 26800. 
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type (e.g., ETFs or mutual funds that are large cap funds, bond funds, balanced funds, money 

market funds, etc.) or investment focus (e.g., primarily invested in the same industry or 

sub-industry, or the same country or geographic region).149  We believe that this requirement 

tracks rule 139 to the extent practicable and appropriate, and we did not receive comments on 

this aspect of the proposal.  For the reasons discussed above, we are adopting the industry 

research report content requirements as proposed.  

d. Presentation Requirement for Industry Research Reports 

As proposed, the rule 139b safe harbor for industry research reports is conditioned on a 

presentation requirement.  Under the new rule, analysis of any covered investment fund issuer or 

its securities included in an industry research report cannot be given materially greater space or 

prominence in the publication than that given to any other covered investment fund issuer or its 

securities.150  

We believe that the concerns underlying the rule 139 presentation requirements apply 

equally in the context of covered investment fund research reports.151  The industry should 

already be familiar with this long-established and well-understood condition, and therefore we 

believe implementing a similar presentation condition for industry research reports on covered 

investment funds would be straightforward. 

                                                 

149 Rule 139b(a)(2)(ii)(A) . 

150   Rule 139b(a)(2)(iii) . 

151  See Proposing Release, supra note 2, at 26801. 
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One commenter argued that rule 139b should not include industry report presentation 

requirements because covered investment funds do not have the same market conditioning or 

ñgun-jumpingò concerns as those securities covered in research reports published or distributed 

in reliance of rule 139.152  As discussed above, market conditioning remains a concern for 

industry research reports.153  The presentation requirements for industry reports are designed to 

help ensure that industry reports become a part of the mix of information in the marketplace, 

rather than circumventing the prospectus requirements of the Securities Act or the issuer-specific 

conditions.  For the same reasons discussed above, we disagree with this commenter.154  

Accordingly, we are adopting this requirement as proposed.  

C. Presentation of Performance Information in Research Reports about 

Registered Investment Companies 

The proposed rule would not have required standardized performance presentation for 

covered investment fund research reports.  However, the Commission requested comment on 

whether the final rule should require research reports about registered investment companies to 

be subject to standardized performance presentation requirements.  The Commission expressed 

its concern that not including standardized performance measures in research reports could lead 

to investor confusion.  The Commission also noted its longtime recognition that investors tend to 

consider investment performance to be a particularly significant factor in evaluating or 

                                                 

152  See ICI Comment Letter; see also BlackRock Comment Letter. 

153  See supra note 146 and accompanying paragraph. 

154  See id. 
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comparing investment companies and had previously identified a number of circumstances in 

which performance could be disclosed in a misleading manner.155 

In a change from the proposal, we are adopting a condition in rule 139b that if fund 

performance information is included in a research report, it must be presented in accordance with 

certain standardized presentation requirements dependent on the type of covered investment fund 

covered.156  For research reports that include registered open-end fund performance, we are 

requiring that fund performance be presented according to the presentment and timeliness 

requirements of rule 482.157  For research reports that include closed-end fund performance, one 

commenter argued for standardized presentation requirements for all covered investment funds 

and recommended that closed-end funds comply with the requirements of Form N-2 instead of 

rule 482, which does not offer any standardized performance requirements for closed-end 

funds.158  We agree with the commenter, and are therefore requiring that closed-end fund 

performance be presented in a manner that is in accordance with the instructions to item 4.1(g) of 

Form N-2, although other historical measures of performance may also be included if any other 

measurement is set out with no greater prominence. 

                                                 

155  See Proposing Release, supra note 2, at 26802.  Additionally, the Commission noted its concern that rule 482 or 

rule 34b-1 could be circumvented by recasting registered investment company advertisements or selling 

materials as research reports.  Id. 

156  Rule 139b(a)(3). 

157  See id. (requiring that a research report discussing fund performance of a registered open-end management 

investment company must present it in accordance with the performance requirements of paragraphs (d) and (e) 

of rule 482 [17 CFR 230.482] and must also comply with the timeliness requirement of performance data in 

paragraph (g) of rule 482). 

158  See ICI Comment Letter; see also BlackRock Comment Letter.  
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Specific statutory provisions and rules apply to advertising the performance of registered 

investment companies.159  An advertisement about a covered investment fund that is a registered 

investment company is deemed a section 10(b) prospectus (also known as an ñadvertising 

prospectusò or ñomitting prospectusò) for purposes of section 5(b)(1) of the Securities Act so 

long as it complies with rule 482.160  Therefore, a broker-dealerôs publication or distribution of a 

research report that complies with the requirements of rule 482 would not be deemed a 

non-conforming prospectus in violation of section 5 of the Securities Act.161  As discussed in the 

Proposing Release, given the breadth of the definition of ñresearch reportò under the FAIR Act 

(and the definition of ñresearch reportò under rule 139b), certain communications by 

broker-dealers that historically have been treated as advertisements for registered investment 

companies under rule 482 now could be considered covered investment fund research reports 

subject to the rule 139b safe harbor.162  Among other things, rule 482 requires standardized 

                                                 

159  See, e.g., section 24(g) of the Investment Company Act [15 U.S.C. 80aï24(g)] (directing the Commission to 

adopt rules or regulations that permit registered investment companies to use prospectuses that (i) include 

information the substance of which is not included in the statutory prospectus, and (ii) are deemed to be 

permitted by section 10(b) of the Securities Act); rule 34b-1 under the Investment Company Act [17 CFR 

270.34b-1] (requiring that, in order not to be misleading, investment company sales literature must include 

certain information, including with respect to performance information by incorporating certain related 

provisions of rule 482 of the Securities Act); rule 156 of the Securities Act [17 CFR 230.156] (providing 

guidance on what statements or omissions of material fact may be misleading in investment company sales 

literature); rule 482 of the Securities Act [17 CFR 230.482] (setting forth that for an investment company 

advertisement to be deemed a prospectus under section 10(b) of the Securities Act, it must meet certain 

requirements thereunder, including with respect to standardized performance information presentation). 

160  See rule 482 under the Securities Act [17 CFR 230.482]. 

161  See id.  FINRA content standards also would generally require a memberôs publication or distribution of such a 

communication (to the extent it presents performance data as permitted by rule 482) to include certain of the 

standardized performance information specified under rule 482.  See FINRA rule 2210(d)(5)(A). 

162  See Proposing Release, supra note 2, at 26801. 
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presentation of performance data included in registered open-end investment company 

advertisements.163  Alternatively, if other performance measures are presented, they must be 

accompanied by certain standardized performance data.164   

Because a broker-dealerôs publication or distribution of a covered investment fund 

research report under rule 139b is deemed not to constitute an offer for purposes of 

sections 2(a)(10) and 5(c) of the Securities Act, a covered investment fund research report would 

no longer need to be deemed to be a section 10(b) prospectus (such as an advertising prospectus 

under rule 482) for purposes of section 5(b)(1) of the Securities Act.  In addition, some 

communications that previously were considered supplemental sales literature under rule 34b-1 

under the Investment Company Act that must be accompanied or preceded by a statutory 

prospectus now could be considered covered investment fund research reports (which need not 

be preceded or accompanied by a statutory prospectus).165  Rule 34b-1 incorporates many of the 

rule 482 requirements relating to performance disclosure and makes these requirements 

                                                 

163  See rule 482(d)(1)ï(4) under the Securities Act (for open-end investment companies other than money market 

funds) [17 CFR 230.482(d)(1)ï(4)]; rule 482(e) under the Securities Act (for money market funds) [17 CFR 

230.482(e)]. 

164  See rule 482(d)(5) [17 CFR 230.482(d)(5)].  These other performance measures are not subject to any 

prescribed method of computation, but must reflect all elements of return and be accompanied by quotations of 

standardized measures of total return as provided for in paragraphs (d)(3) and (d)(4) of the rule.  Rule 482(d)(5) 

also includes other requirements for the inclusion of non-standardized performance data, such as presentation 

and prominence requirements.  See id. 

165  See section 2(a)(10)(a) of the Securities Act; rule 139b(a).  See also rule 34b-1 under the Investment Company 

Act [17 CFR 270.34b-1].  Rule 34b-1 provides that any advertisement, pamphlet, circular, form letter, or other 

sales literature addressed to or intended for distribution to prospective investors that is required to be filed with 

the Commission by section 24(b) of the Investment Company Act will have omitted to state a fact necessary in 

order to make the statements made therein not materially misleading unless it includes certain specified 

information. 
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applicable to supplemental sales literature.166  As discussed in the Proposing Release, we are 

concerned that this shift in regulatory treatment of research reports about registered investment 

companies could result in investor confusion if a communication were not easily recognizable as 

research as opposed to an advertising prospectus or supplemental sales literature.  Although there 

are multiple provisions in proposed rule 139b that aim to limit the risk that broker-dealers could 

use the proposed safe harbor to circumvent the prospectus requirements of the Securities Act,167 

there could be circumstances where, under rule 139b, broker-dealers publish or distribute 

communications that historically have been viewed as registered investment company 

advertisements or selling materials. 

We received two comment letters addressing this issue.168  One commenter suggested 

that the presentation of performance information in research reports about registered investment 

companies should not be subject to the standardized performance requirements of rule 482.169  

This commenter stated that because rule 482 is intended to apply to advertisements, such 

presentation requirements might undermine analysis or insights that a research analyst may seek 

to convey about one or more covered investment funds by highlighting a particular aspect of 

                                                 

166  See rule 34b-1(b)(1)ï(2) [17 CFR 270.34b-1(b)(1)ï(2)]. 

167  See, e.g., supra sections 0 (affiliate exclusion) and 0 and 0 (regular-course-of-business requirements).  Certain 

covered investment fund research reports that meet the definition of ñresearch reportò in Regulation AC would 

be subject to the requirements of Regulation AC.  Similarly, covered investment fund research reports that meet 

the definition of ñresearch reportò in FINRA rule 2241 or the definition of ñdebt research reportò in FINRA rule 

2242 would be subject to the content requirements in those rules as applicable.  See infra section 0. 

168  See SIFMA Comment Letter I; ICI Comment Letter; see also BlackRock Comment Letter. 

169  SIFMA Comment Letter I. 
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performance information.  This commenter also stated that SRO rules would address the investor 

confusion concern raised by the Commission.  We disagree that applying standardized 

performance presentation requirements would undermine a research analystôs analysis or insights 

because rule 482 does not preclude non-standardized performance information.  Rather, it 

requires standardized performance information to be presented if non-standardized performance 

information is presented.  We believe SRO rules may address some investor confusion concerns, 

but we believe requiring presentation performance requirements would more fully address these 

concerns. 

Another commenter stated that the Commission should require that fund-specific 

performance information in covered investment fund research reports be presented in accordance 

with the applicable standardization requirements.170  This commenter stated that investors tend to 

consider fund performance a significant factor in evaluating or comparing funds and that 

standardized fund performance reporting requirements have served investors well.  Furthermore, 

this commenter noted that discrepancies in performance between a broker-dealerôs research 

report and what a fund may report or disclose in regulatory filings or advertisements would risk 

confusing investors.  We agree with both of the commenterôs points.  This commenter also noted 

that if the final rule does not require standardized presentation requirements for fund 

                                                 

170  ICI Comment Letter.  This commenter also suggested the disclosure of Form N-2 performance data for 

closed-end funds.  See also BlackRock Comment Letter. 
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performance information, the Commission should require a clear and prominent disclosure 

whenever fund-specific performance is not in accordance with these standards. 

The final rule thus requires that a research report that includes open-end fund 

performance information must present this information in accordance with rule 482 presentment 

and timeliness requirements.  A research report must present closed-end fund performance 

information in accordance with the instructions to item 4.1(g) set forth in Form N-2 (although 

other historical measures of performance may also be included if the other measurement is set 

out with no greater prominence than the measurement that is in accordance with the instructions 

to item 4.1(g) of Form N-2).  

Rule 139b(a)(3) requirements would not preclude research report analysts from 

presenting performance information in their preferred manner; rather, it requires that 

standardized performance information also be included if non-standardized performance 

information is presented.  To satisfy this requirement, analysts may choose to present non-

standardized performance information in a way they believe highlights a particular insight or 

analysis, so long as it is presented alongside the standardized performance information consistent 

with rule 482 requirements or Form N-2, if applicable.171 

As noted in the proposal, covered investment fund research reports relying on the 

rule 139b safe harbor are subject to the antifraud provisions of the federal securities laws.172  The 

                                                 

171  See rule 139b(a)(3). 

172  See section 2(c)(1) of the FAIR Act (stating that nothing in the FAIR Act shall be construed as in any way 

limiting the applicability of the antifraud or anti-manipulation provisions of the federal securities laws and rules 
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Commission has previously articulated guidance on factors to be weighed in considering whether 

statements involving a material fact in registered investment company advertisements and sales 

literature, which are also subject to the antifraud provisions of the federal securities laws, could 

be misleading.173  This guidance provided factors to be weighed when determining whether fund 

performance in sales literature is adequately disclosed.  The guidance factors in rule 156174 are 

informative in evaluating whether any presentations of registered investment company 

performance in these research reports could be misleading because they reflect principles that 

would help guide this analysis (such as providing information to investors that is informative and 

that does not create unrealistic investor expectations175).  We believe that incorporating these 

rule 482 and Form N-2 presentation standards in rule 139b reduces the potential for confusion 

between (i) registered open-end management investment company advertisements and selling 

materials covered by rule 482 and registered closed-end investment company selling materials 

covered by Form N-2 and (ii) rule 139b research reports.  Moreover, we believe it would reduce 

                                                                                                                                                             

adopted thereunder to a covered investment fund research report, including section 17 of the Securities Act, 

section 34(b) of the Investment Company Act, and sections 9 and 10 of the Exchange Act). 

173  See Amendments to Investment Company Advertising Rules, Securities Act Release No. 8294 (Sept. 29, 2003) 

[68 FR 57759 (Oct. 6, 2003)]; see also rule 156 under the Securities Act [17 CFR 230.156]. 

174  Rule 156(b) under the Securities Act provides guidance factors concerning misleading statements in investment 

company sales literature including:  (i) statements and omissions generally (including in light of general 

economic or financial conditions or circumstances), (ii) representations about past or future investment 

performance, and (iii) statements involving a material fact about an investment companyôs characteristics or 

attributes. 

175  See Amendments to Investment Company Advertising Rules, Securities Act Release No. 8101 (May 17, 2002) 

[67 FR 36712 (May 24, 2002)]. 
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the potential for investor confusion resulting from divergent standards in the presentation of 

performance data. 

D. Role of Self-Regulatory Organizations 

1. SRO Content Standards and Filing Requirements for Covered 

Investment Fund Research Reports 

SRO Content Standards 

The FAIR Act contemplates that SRO content standards applicable to research reports 

would apply to covered investment fund research reports.176  Specifically, the FAIR Act provides 

that, unless covered investment fund research reports are subject to the content standards in the 

rules of any SRO related to research reports, these research reports may still be subject to the 

filing requirements of section 24(b) of the Investment Company Act for the review of investment 

company sales literature.177  As discussed in more detail below, we are adopting rule 24b-4 to 

implement this provision of the FAIR Act.  New rule 24b-4 provides that a covered investment 

fund research report about a registered investment company will not be subject to section 24(b) 

                                                 

176  See section 2(b)(4) of the FAIR Act (A covered investment fund research report shall not be subject to 

section 24(b) of the Investment Company Act or the rules and regulations thereunder, except that such report 

may still be subject to such section and the rules and regulations thereunder to the extent that it is otherwise not 

subject to the content standards in the rules of any self-regulatory organization related to research reports, 

including those contained in the rules governing communications with the public regarding investment 

companies or substantially similar standards.).  This provision is relevant only to research reports on covered 

investment funds that are investment companies subject to section 24(b) of the Investment Company Act.  For 

example, registered closed-end investment companies, BDCs, and commodity- or currency-based trusts or 

funds are covered investment funds that are not subject to section 24(b) of the Investment Company Act.  A 

covered investment fund research report that is not subject to section 24(b) of the Investment Company Act 

would not be subject to filing requirements under that section even if research reports concerning the covered 

investment fund were not subject to the content standards in the rules of any self-regulatory organization related 

to research reports. 

177  See id. 
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of the Investment Company Act (or the rules and regulations thereunder), except to the extent the 

research report is otherwise not subject to the content standards in SRO rules related to research 

reports, including those contained in the rules governing communications with the public 

regarding investment companies or substantially similar standards.178 

Currently, the SRO content standards relevant to communications that would be 

considered covered investment fund research reports under rule 139b include the applicable 

content standards of FINRA rules 2210, 2241, and 2242.179  FINRAôs rule governing 

communications with the public (FINRA rule 2210) contains general content standards that 

apply broadly to member communications,180 including broker-dealer research reports.  These 

general content standards require, among other things, that all member communications ñmust be 

based on principles of fair dealing and good faith, must be fair and balanced, and must provide a 

sound basis for evaluating the facts in regard to any particular security or type of security, 

industry or service.ò181 

                                                 

178  See rule 24b-4. 

179  See infra note 183 (discussing the scope of these rules in more detail, including noting that the scope of certain 

provisions of FINRA rule 2210, and the scope of FINRA rules 2241(c)(1) and 2242(c)(2) generally, apply only 

to a certain subset of communications that would be considered covered investment fund research reports under 

rule 139b). 

180  See FINRA rule 2210(d)(1). 

181  See FINRA rule 2210(d)(1)(A).  FINRA rule 2210ôs general content standards also provide, among other things, 

that FINRA members may not ñmake any false, exaggerated, unwarranted, promissory or misleading statement 

or claim in any communicationò nor ñpublish, circulate or distribute any communication that the member knows 

or has reason to know contains any untrue statement of a material fact or is otherwise false or misleading.ò  See 

FINRA rule 2210(d)(1)(B). 
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The FAIR Act does not explicitly refer to specific content standards in SRO rules.  It 

refers more generally to ñthe content standards in the rules of any self-regulatory organization 

related to research reports, including those contained in the rules governing communications 

with the public regarding investment companies or substantially similar standards.ò182  In order 

to provide clarity and facilitate consistent and predictable application of rule 24b-4, we interpret 

section 2(b)(4) of the FAIR Act as excluding covered investment fund research reports from 

section 24(b) of the Investment Company Act so long as they continue to be subject to the 

general content standards in FINRA rule 2210(d)(1) (or substantially similar SRO rules).  

Accordingly, by operation of rule 24b-4, covered investment fund research reports under 

rule 139b that otherwise would be subject to section 24(b) of the Investment Company Act 

would not be subject to that section so long as they remain subject to the general content 

standards of FINRA rule 2210(d)(1).183  This interpretation is consistent with our belief that it is 

                                                 

182  Section 2(b)(4) of the FAIR Act. 

183  A subset of communications that would fall within the definition of ñcovered investment fund research reportò 

under rule 139b also would be subject to additional content-related requirements under FINRA rules that are 

applicable to certain research reports, but that are more narrowly applicable than the general content standards 

of FINRA rule 2210(d)(1).  However, under our interpretation, whether or not these additional content standards 

apply to any given covered investment fund research report would not determine the applicability of section 

24(b) to that research report under proposed rule 24b-4.  A different interpretation could lead to results that we 

believe could be inconsistent with section 2(b)(4) of the FAIR Act (i.e., if only communications that are subject 

to additional FINRA content standards discussed in this footnote (e.g., those applicable to retail 

communications) were excluded from section 24(b) filing requirements). 

 Additional FINRA content-related requirements include the content standards of FINRA rule 2210 that apply 

only to retail communications (or retail communications and correspondence, as those terms are defined in 

FINRA rule 2210(a)).  See, e.g., FINRA rules 2210(d)(2) (Comparisons), 2210(d)(3) (Disclosure of Memberôs 

Name).  Accordingly, covered investment fund research reports that would meet the definition of institutional 

communications would not be subject to some of the content standards of FINRA rule 2210. 
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important for SRO content standards to continue to apply to covered investment fund research 

reports, especially if, as discussed below, research reports about registered investment companies 

would no longer be required to be filed pursuant to section 24(b) of the Investment Company Act 

or rule 497 under the Securities Act,184 and therefore would no longer be subject to routine 

review.185  We received no comments on SRO content standards specifically, but some 

commenters suggested that FINRA rules (particularly with respect to definitions and filing 

requirements thereunder) be modified or harmonized with rule 139b, which we discuss below.186 

                                                                                                                                                             

 These additional requirements also include the content standards incorporated in FINRA rules 2241 and 2242, 

which apply to certain research reports defined in these FINRA rules.  The scope of FINRA rules 2241 and 

2242 only includes research reports or debt research reports as defined in these rules, and the definitions of 

ñresearch reportò and ñdebt research reportò in these rules are different than the definitions of ñresearch reportò 

set forth in rule 139 and new rule 139b.  Under FINRA rule 2241, ñresearch reportò is defined as any written 

(including electronic) communication that includes an analysis of equity securities of individual companies or 

industries (other than an open-end registered investment company that is not listed or traded on an exchange) 

and that provides information reasonably sufficient upon which to base an investment decision; similarly, under 

FINRA rule 2242, ñdebt research reportò is defined as any written (including electronic) communication that 

includes an analysis of a debt security or an issuer of a debt security and that provides information reasonably 

sufficient upon which to base an investment decision, excluding communications that solely constitute an equity 

research report as defined in FINRA rule 2241(a)(11).  See FINRA rules 2241(a)(11), 2242(a)(3). 

184  See infra notes 187ï189 and accompanying text. 

185  Broker-dealer communications that are excluded from, or otherwise not subject to FINRAôs filing requirements 

may still be reviewed by FINRA, for example, through examinations, targeted sweeps or spot-checks.  FAIR 

Act section 2(c)(2) provides that nothing in the Act shall be construed as in any way limiting ñthe authority of 

any self-regulatory organization to examine or supervise a memberôs practices in connection with such 

memberôs publication or distribution of a covered investment fund research report for compliance with 

applicable provisions of the Federal securities laws or self-regulatory organization rules related to research 

reports, including those contained in rules governing communications with the public.ò  See also, e.g., FINRA 

rule 2210(c)(6) (ñIn addition to the foregoing requirements, each memberôs written (including electronic) 

communications may be subject to a spot-check procedure.  Upon written request from [FINRAôs Advertising 

Regulation] Department, each member must submit the material requested in a spot-check procedure within the 

time frame specified by the Department.ò).   

186  See, e.g., Fidelity Comment Letter; SIFMA Comment Letter I. 
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Filing Requirements for Covered Investment Fund Research Reports 

Rule 24b-4, as adopted, modifies the filing requirements that currently apply to certain 

broker-dealer communications regarding registered investment companies.  Today, registered 

investment company sales literature, including rule 482 omitting prospectus advertisements, are 

required to be filed with the Commission under section 24(b) of the Investment Company Act187 

and rule 497 under the Securities Act.188  Rule 24b-3 under the Investment Company Act and 

rule 497(i) deem these materials to have been filed with the Commission if filed with FINRA.189 

As discussed in the Economic Analysis below, we anticipate that certain communications 

that historically have been treated as investment company sales literature, including rule 482 

ñomitting prospectusò advertisements, would be published or distributed by a broker-dealer as 

covered investment fund research reports pursuant to the rule 139b safe harbor.190  Such 

communications styled as ñresearch reportsò that previously had been subject to the filing 

requirements of section 24(b) of the Investment Company Act no longer would be subject to 

these requirements by operation of rule 24b-4, as adopted, because they would be subject to the 

general content standards of FINRA rule 2210(d)(1).191 

                                                 

187  See supra note 144. 

188  See rule 497 of the Securities Act [17 CFR 230.497].  Rule 497, which generally requires investment company 

prospectuses, including investment company advertisements deemed to be a section 10(b) prospectus pursuant 

to rule 482, to be filed with the Commission.   

189  See supra note 144; see also 17 CFR 230.497(i). 

190  See infra section 0.  

191  A communication that previously had been subject to the filing requirements of rule 497 also would no longer 

be subject to the rule 497 filing requirements if it were published or distributed by a broker-dealer as a covered 
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FINRA rule 2210 requires the filing of certain communications, including retail 

communications that promote or recommend a specific registered investment company or family 

of registered investment companies.192  However, FINRA provides a number of exclusions from 

the filing requirements.193  For example, with respect to research reports (as that term is defined 

in FINRA rule 2241), FINRA currently excludes from filing those that concern only securities 

that are listed on a national securities exchange, other than research reports required to be filed 

with the Commission pursuant to section 24(b) of the Investment Company Act.194  Because 

covered investment fund research reports are not required to be filed with the Commission 

pursuant to section 24(b), as directed by the FAIR Act, rule 24b-4 could have the effect of 

narrowing the types of communications that would be filed with FINRA (under current FINRA 

rule 2210) regarding registered investment companies. 

However, the FAIR Actôs rules of construction provide that the Act shall not be 

construed as limiting the authority of an SRO to require the filing of communications with the 

public if the purpose of such communications ñis not to provide research and analysis of covered 

                                                                                                                                                             

investment fund research report, because it would no longer be considered to be a section 10(b) prospectus.  See 

supra paragraph accompanying notes 165ï167. 

192  See FINRA rule 2210(c)(3) (broker-dealers must file, within 10 business days of first use or publication, retail 

communications that promote or recommend a specific registered investment company or family of registered 

investment companies).  See generally FINRA rule 2210(c)(1)ï(3).  In addition to these FINRA filing 

requirements, as discussed above, such communications would be required to be filed with the Commission 

(and are deemed to have been filed with the Commission if filed with FINRA).  See supra notes 187ï189 and 

accompanying text. 

193  See generally FINRA rule 2210(c)(7). 

194  See FINRA rule 2210(c)(7)(O). 
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investment funds.ò195  Therefore, even if the exclusion of covered investment fund research 

reports from the provisions of section 24(b) affects the applicability of the filing requirements or 

exclusions under FINRA rule 2210 with respect to covered investment fund research reports, it 

would not affect FINRAôs authority to require the filing of a communication that is included in 

the FAIR Actôs definition of ñcovered investment fund research reportò but whose purpose is not 

to provide research and analysis.196  In addition, a covered investment fund research report would 

continue to be subject to FINRA recordkeeping requirements applicable to communications with 

the public, even if the broker-dealer would not be required to file the research report with FINRA 

or the Commission.197 

Two commenters requested that FINRAôs filing requirements be modified in light of the 

FAIR Act.198  One commenter recommended that the Commission work with FINRA to 

harmonize FINRAôs research rules with rule 139b and that broker-dealers relying on rule 139b 

be exempted from FINRAôs filing requirements with respect to covered investment fund research 

reports.199  Another commenter suggested that the relevant statutory language of the FAIR Act200 

                                                 

195  See section 2(c)(2) of the FAIR Act. 

196  Id.  See also 15 U.S.C. 80a-24(b); FINRA rule 2210. 

197  See FINRA rule 2210(b)(4)(A) (requiring members to maintain all retail communications and institutional 

communications for the retention period required by Exchange Act rule 17a-4(b) and in a format and media that 

comply with Exchange Act rule 17a-4). 

198  See SIFMA Comment Letter I; Fidelity Comment Letter. 

199  See Fidelity Comment Letter. 

200  The FAIR Act provides that the Act does not limit the authority of any self-regulatory organization to require 

the filing of communications with the public the purpose of which is not to provide research and analysis of 

covered investment funds.  See section 2(c)(2) of the FAIR Act. 
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should be interpreted to be limited to covered investment fund research reports made in reliance 

of the 139b safe harbor that only provide ñinformationò that a user would not be able to use for 

research and analysis.201  This commenter asserted that only covered investment fund research 

reports that solely provide information would fall within the scope of what an SRO could require 

to be filed under its authority.  Moreover, one commenter argued that because the definition of 

ñresearch reportò under the FAIR Act was broader than FINRAôs definition of research report, 

that this may cause confusion and conflicting interpretive views on what communications are 

deemed research for purposes of the safe harbor and filing exclusion.202 

As we discussed above, section 2(c)(2) of the FAIR Act states that nothing in the FAIR 

Act shall be construed as in any way limiting the authority of an SRO, which includes FINRA, to 

require the filing of communications with the public, including covered investment fund research 

reports, the purpose of which is not to provide research and analysis of covered investment 

funds.  To the extent FINRA would seek to amend its rules, any such proposed rule changes 

would be filed with the Commission pursuant to section 19(b)(1) of the Exchange Act and 

rule 19b-4 thereunder. 

2. SRO Limitations  

The FAIR Act also directs us to provide that SROs may not maintain or enforce any rule 

that would (i) prohibit the ability of a member to publish or distribute a covered investment fund 

                                                 

201  SIFMA Comment Letter I. 

202 See Fidelity Comment Letter. 
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research report solely because the member is also participating in a registered offering or other 

distribution of any securities of such covered investment fund; or (ii) prohibit the ability of a 

member to participate in a registered offering or other distribution of securities of a covered 

investment fund solely because the member has published or distributed a covered investment 

fund research report about such covered investment fund or its securities.203  Proposed rule 139b 

incorporated this provision of the FAIR Act, and we received no comments on this aspect of the 

proposal.  We note that these limitations on an SRO and any rules relating to research reports 

that an SRO might adopt would not affect the safe harbor provided by rule 139b.  To provide 

additional context for the safe harbor, however, and in light of Congressôs direction that we 

provide these limitations in implementing the rulemaking required by the FAIR Act, we have set 

forth these SRO limitations in rule 139b as proposed.204 

E. Conforming and Technical Amendments 

Rule 101 of Regulation M under the Exchange Act205 prohibits any person who 

participates in a distribution from attempting to induce others to purchase securities covered by 

the rule during a specified period.  It provides an exception for certain research activitiesð

namely, the publication or dissemination of any information, opinion, or recommendationðif the 

conditions of Securities Act rule 138 or rule 139 are satisfied.  We proposed, in connection with 

our adoption of Securities Act rule 139b, a conforming change to the exception contained within 

                                                 

203  Section 2(b)(3) of the FAIR Act. 

204  See rule 139b(b).  

205  17 CFR 242.101(a). 
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rule 101(b)(1) of Regulation M to permit the publication or dissemination of any information, 

opinion, or recommendation so long as the conditions of rule 139b are satisfied. 

The conforming amendment is intended to align the treatment of research under 

rule 139b with the treatment of research under rules 138 and 139 for purposes of Regulation M.  

In the absence of the conforming amendment, rule 101 could prevent the publication or 

dissemination of a covered investment fund research report under the rule 139b safe harbor by a 

broker-dealer that is participating in a distribution that is covered by Regulation M.  We believe 

that such a result would be contrary to the mandate of the FAIR Act.  The conforming 

amendment is intended to harmonize treatment of research under the Securities Act and 

Exchange Act rules.  We received no comments on this aspect of the proposal.  We are adopting 

the conforming amendment as proposed. 

In October 2016, the Commission adopted new rules and forms and amended other rules 

and forms under the Investment Company Act to modernize the reporting and disclosure of 

information by registered investment companies.206  The Commission, among other things, 

adopted Form N-CEN, a new form for registered investment companies to report census-type 

information to the Commission, and rescinded Form N-SAR, a form on which the Commission 

had previously collected census-type information on management investment companies and unit 

investment trusts.  To implement these changes, the Commission revised references to rules and 

forms to remove references to Form N-SAR and replace them with references to Form N-CEN, 

                                                 

206  See Reporting Modernization Release, supra note 53. 
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but inadvertently did not revise Form 12b-25.  We are making a technical amendment to 

Form 12b-25 to replace references to Form N-SAR with references to Form N-CEN and to 

remove the checkbox and accompanying text related to transition reports on Form N-SAR.207 

III.  ECONOMIC ANALYSIS 

A. Introduction  

We are mindful of the costs and benefits of our rules.  Section 2(b) of the Securities Act, 

section 3(f) of the Exchange Act, and section 2(c) of the Investment Company Act state that 

when the Commission is engaging in rulemaking under such titles and is required to consider or 

determine whether an action is necessary or appropriate in (or, with respect to the Investment 

Company Act, consistent with) the public interest, the Commission shall consider, in addition to 

the protection of investors, whether the action will promote efficiency, competition, and capital 

formation.208
  Additionally, Exchange Act section 23(a)(2) requires us, when making rules or 

regulations under the Exchange Act, to consider, among other matters, the impact that any such 

rule or regulation would have on competition and states that the Commission shall not adopt any 

such rule or regulation which would impose a burden on competition that is not necessary or 

appropriate in furtherance of the Exchange Act.209
 

                                                 

207  Transition reports on Form N-SAR were covered by rule 30b1-3 under the Investment Company Act, which 

was rescinded by the Reporting Modernization Adopting Release.  See Reporting Modernization Adopting 

Release, supra note 53, at 81929 n.781 and accompanying and following text. 

208  15 U.S.C. 77b(b); 15 U.S.C. 78c(f); 15 U.S.C. 80a-2(c); 15 U.S.C. 80b-2(c). 

209  15 U.S.C. 78w(a)(2). 
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The economic analysis proceeds as follows.  We begin with a discussion of the baseline 

used in the analysis.  We then discuss the costs and benefits of the rules we are adopting, as well 

as the effects of these rules on efficiency, competition, and capital formation compared to the 

baseline.  Where possible, we attempt to quantify the economic effects we discuss, although in 

many cases we are unable to do so and instead rely on qualitative characterizations.  In the 

Proposing Release, we requested comment on our analysis of these effects.210  We did not 

receive comments that provided any additional quantification of these effects, nor did 

commenters provide data that could facilitate a more quantitative analysis.  We therefore 

continue to be unable to produce reasonable quantitative estimates for most of the economic 

effects, andðas in the Proposing Releaseðrely on qualitative economic assessments instead.211 

B. Baseline 

The Commissionôs economic analysis evaluates the costs and benefits of the rules being 

adopted relative to a baseline that represents the best assessment of relevant markets and market 

participants in the absence of these rules.  In this section, we begin by characterizing the relevant 

market structure and participants.212  We then proceed to describe the relevant regulatory 

structure. 

                                                 

210  See Proposing Release, supra note 2. 

211  See id. 

212  To characterize the baseline, we rely on data from year-end 2017 where possible; however, in some cases, 

timing issues related to data availability require us to rely on data from prior periods. 
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1. Market Structure and Market Participants  

The rules we are adopting directly affect broker-dealers, but their indirect effects extend 

to covered investment funds, other producers of research on covered investment funds, and 

consumers of information about covered investment funds.213 

a. Covered Investment Funds 

The ñcovered investment fundò definition in the FAIR Act and rule 139b has the effect of 

capturing five common types of investment vehicles: mutual funds, ETFs, certain currency and 

commodity exchanged traded products (ñETPsò),214 closed-end funds, and BDCs.215  As shown 

in Figure 1, the universe of covered investment funds is large.  At the end of 2017, there were 

11,924 such entities, including 9,564 mutual funds, 1,629 ETFs and ETPs, 596 closed-end funds, 

and 135 BDCs.216  The total public market value of covered investment funds exceeds 

$20 trillion.  Of this total, $17 trillion is held through shares issued by open-end mutual funds, 

                                                 

213  The rules we are adopting, through their effects on capital formation, may also affect securities issuers more 

broadly.  See infra section 0. 

214  Exchange-traded trusts with assets consisting primarily of commodities, currencies, or derivative instruments 

that reference commodities or currencies (commonly referred to as currency ETPs and commodity ETPs) and 

which are not registered under the Investment Company Act; see rule 139b(c)(2)(ii). 

215  See supra section 0. 

216  Mutual fund, ETF, and ETP statistics are based on data from CRSP mutual fund database (2017Q4). Closed-end 

fund statistics are based on data from CRSP monthly stock file (Dec. 2017).  BDC statistics are based on the 

Commissionôs listing of registered BDCs.  Securities and Exchange Commission, Business Development 

Company Report: January 2012 ï July 2018 (Sept. 28, 2018), available at https://www.sec.gov/open/datasets-

bdc.html. 
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$3 trillion through shares of ETFs and ETPs, $317 billion through shares of closed-end funds, 

and $27 billion through shares of BDCs.217 

 

Figure 1: Numbers of publicly  traded covered investment funds, by type and year.  Counts based on CRSP mutual fund 

database, CRSP monthly stock file, and Commissionôs listing of BDC registrants; see supra note 216.  BDC data begins in 

2013. 

                                                 

217  See supra note 216.  Market value of BDC shares are based on information obtained from CRSP, Compustat, 

and Audit Analytics.  
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Figure 2: Market value of publicly  traded securities issued by covered investment funds.  Valuation estimates based on 

data from CRSP mutual fund database, CRSP monthly stock file, Compustat, and Audit Analytics; see supra note 217. 

Covered investment fund shares represent a significant fraction of investment assets held 

by U.S. residents.  Approximately one-third of U.S. corporate equity issues, one-quarter of U.S. 

municipal securities, one-fifth of corporate debt, one-fifth of U.S. commercial paper, and 
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one-tenth of U.S. treasury and agency securities are held through covered investment funds.218  

Mutual funds comprise the bulk (84%) of covered investment funds.219  Nearly half of U.S. 

households hold mutual fund shares220 and the vast majority (89%) of mutual fund shares are 

held through retail accounts (i.e., accounts of retail investors, or households).221  Consequently, 

at least 75% of the public market value of all covered investment funds is held through retail 

accounts.  By analyzing institutional holdings from year-end 2017 Form 13F filings we estimate 

that across ETF and ETPs, the mean institutional holding222 was 45%.223  For BDCs, we estimate 

the mean institutional holding was 30%, while for closed-end funds, we estimate the mean 

institutional holding was 21%.  Based on these figures, we further estimate that shares 

                                                 

218  See Investment Company Institute, 2017 Investment Company Fact Book (2017), available at 

http://www.icifactbook.org/ (ñICI Fact Bookò). 

219  See supra note 217. 

220  See Investment Company Institute, Ownership of Mutual Funds, Shareholder Sentiment, and Use of the Internet 

(2017), available at https://www.ici.org/pdf/per23-07.pdf.  

221  Percentage by value.  See ICI Fact Book, supra note 218, at 30.  Excluding money market funds (ñMMFò), 

mutual fund shares held in retail accounts make up an even larger fraction (95%) of mutual fund shares. 

222  We calculated ñinstitutional holdingò as the sum of shares held by institutions (as reported on Form 13F filings) 

divided by shares outstanding (as reported in CRSP).  

223  Year-end 2017 Form 13F filings were used to estimate institutional ownership.  Closed-end funds were matched 

to reported holdings based on CUSIP.  We note that there are long-standing questions around the reliability of 

data obtained from 13F filings.  See Anne M. Anderson & Paul Brockman, Form 13F (Mis)Filings, SSRN 

Scholarly Paper. Rochester, NY: Social Science Research Network (Oct. 15, 2016), available at 

https://papers.ssrn.com/abstract=2809128.  See also Securities and Exchange Commission, Office of Inspector 

General, Office of Audits, Review of the SECôs Section 13(f) Reporting Requirements (Sept. 27, 2010), 

available at https://www.sec.gov/files/480.pdf. 
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representing 86% of the public market value of all covered investment funds are held through 

retail accounts. 224 

As depicted in Figure 3, the covered investment fund market is dynamic.  In 2017, 638 

covered investment funds were created, while 853 were closed or merged into other covered 

                                                 

224  Staff calculated the percentage of net asset value held by institutions reported on Form 13F for ETFs, ETPs and 

BDCs as public market value of shares held by institutions divided by public market value of all shares.  Mutual 

funds shares are generally not required to be reported on Form 13F.  We estimate institutional ownership of 

non-MMF mutual funds using ICI Fact Book estimate (95%).  See supra note 221 and accompanying text. 
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investment funds.225

 

Figure 3: Entries and exits of covered investment funds.  Counts based on CRSP mutual fund database, CRSP monthly 

stock file, and Commissionôs listing of BDC registrants; see supra note 216.  BDC data begins in 2013. 

b. Broker -Dealers 

The broker-dealers directly affected by the rules we are adopting are those who 

participate in registered offerings of covered investment funds while at the same time publishing 

                                                 

225  See supra note 216. 
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or distributing information about those funds.  The Commission does not have comprehensive 

data on the number or characteristics of broker-dealers currently publishing and distributing 

communications about covered investment funds, the extent of their communications, and their 

distribution arrangements with covered investment funds.  Therefore we rely on inferences based 

on the data that are available226 and make certain assumptions when characterizing the baseline.   

We believe that broker-dealers that do not derive revenues from the distribution of 

covered investment funds are less likely to be directly affected by the rules we are adopting.227  

As discussed above, registered investment companies represent the vast majority of covered 

investment funds.228  Broker-dealers report revenues from the distribution of investment 

company shares in regulatory filings,229 and we use this to estimate broker-dealersô revenues 

from distribution of covered investment funds.  We estimate that for the 3,882 broker-dealers 

active in 2017, revenues related to distribution of covered investment funds exceeded 

$28 billion, or 9% of total broker-dealersô revenues.  Of these 3,882 broker-dealers, 1,417 

reported revenues from the distribution of investment company shares.  These 1,417 ñaffectedò 

broker-dealers accounted for 74% of total broker-dealer revenues and 59% of total broker-dealer 

                                                 

226  We rely here primarily on broker-dealersô quarterly FOCUS reports. 

227  We believe that broker-dealers that do not participate in the distribution of covered investment funds are less 

likely to publish or distribute research reports about such funds andðto the extent that they doðmay not derive 

significant benefits from the safe harbor of rule 139b.   

228  See supra section 0. 

229  The sum of FOCUS Supplemental Statement of Income items: 13970 (ñrevenues from sales of investment 

company sharesò), 11094 (ñ12b-1 feesò), and 11095 (ñmutual fund revenue other than concessions or 12b-1 

feesò). 
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assets.230  As shown in Figure 4, among the affected broker-dealers, the importance of revenues 

from the distribution of covered investment funds varies widely.231  However, in aggregate, these 

revenues accounted for 13% of affected broker-dealersô total revenues.232  For comparison, 

among the affected broker-dealers, revenues from brokerage trading commissions and account 

management accounted for 9%, and 20% of total revenues, respectively, while revenues from 

propriatery trading and underwriting accounted for 4% and 8% of total revenues, respectively.  

                                                 

230  We describe these dealers as ñaffected,ò but the degree to which they are affected will vary based on individual 

characteristics.  Other things being equal, we expect broker-dealers that are currently more active in the 

marketing of covered investment funds would be more affected.   

231  This suggests that the degree to which the ñaffectedò broker-dealers are affected by the rule will also vary 

widely.  

232  Estimates are based on staff analysis of FOCUS filings. 
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Figure 4: Affected Broker-Dealersô Revenues from Distribution of Covered Investment Funds (estimated).  Histogram of 

the percentage of broker-dealer revenue attributable to distribution of covered investment funds (proxied by commissions 

on sales of investment company shares). 

c. Research on Covered Investment Funds 

The Commission does not have comprehensive data on broker-dealers that publish or 

distribute research reports on entities that are included within the definition of ñcovered 

investment fundò under rule 139b.233  The Commission estimates that in 2017, there were 1,417 

broker-dealers that reported revenues from the distribution of covered investment funds.234  We 

assume that these broker-dealers will  have incentives to publish or distribute research reports 

                                                 

233  See supra section 0.  

234  See id.  
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about covered investment funds.  However, due to the large number of covered investment 

funds, we do not expect that many broker-dealersô in-house research departments (if they have 

such departments) are currently capable of providing research on a large percentage of covered 

investment funds.  Most covered investment funds are not followed by dedicated research 

analysts akin to the analyst coverage that the Commission has previously identified as being one 

indicator of market interest and following for operating companies. 

Existing Commission and SRO rules do not delineate a category of ñresearch reportsò 

pertaining to covered investment funds.  Consequently, it is not possible to identify with 

precision broker-dealer communications under the baseline that would be considered ñresearch 

reportsò as defined in rule 139b.  However, we understand that some broker-dealers have 

published and distributed communications styled as ñresearch reportsò in compliance with rule 

482 under the Securities Act.235  FINRA member firmsðthe vast majority236 of broker-dealersð

file these communications with FINRA.237  The number of communications filed with FINRA 

help to provide an estimate of the number of communications currently published or distributed 

by broker-dealers that could potentially be considered ñresearch reportsò under rule 139b.  

FINRA staff has reported reviewing 47,707 filings subject to rule 482 in 2017.  FINRA staff 

reviewed an additional 8,528 communications that are subject to Investment Company Act 

                                                 

235  See supra note 162 and accompanying text. 

236  Based on staff analysis of FOCUS filings, we estimate that as of year-end 2017, there were 3,882 registered 

broker-dealers, 3,755 of which were members of FINRA. 

237  See supra note 189 and accompanying text. 
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rule 34b-1, for a total of 56,235 communications.238  There are several factors that limit our 

ability to extrapolate from these estimates the number of communications that broker-dealers 

currently publish or distribute that would satisfy the definition of ñcovered investment fund 

research reportò under rule 139b.  First, these data do not reflect the affiliate exclusion 

incorporated in the rule 139b definition of ñcovered investment fund research report,ò which has 

the effect of excluding from the safe harbor research reports that are published or distributed by 

persons covered by the affiliate exclusion.239  Second, the data do not include communications 

about entities that would be considered ñcovered investment funds,ò but that do not need to 

comply with the requirements of rule 482 (e.g., commodity- or currency-based trusts or funds).  

Third, for those communications that are currently filed as rule 482 advertising prospectuses or 

rule 34b-1 supplemental sales literature, we are uncertain what percentage of these 

communications broker-dealers would continue to structure as rule 482 advertising prospectuses 

or rule 34b-1 supplemental sales literature, as opposed to publishing or distributing them as 

covered investment fund research reports under the rule 139b safe harbor. 

We have also analyzed the number of ñresearch reportsò as defined under FINRA 

rules 2241 and 2242 that FINRA staff reviewed in 2017.  However, for reasons discussed below, 

                                                 

238  Under rule 34b-1, ñsales literatureò required to be filed by section 24(b) shall have omitted to state a fact 

necessary in order to make the statements made therein not materially misleading unless the sales literature 

includes certain specified information.  See rule 34b-1 [17 CFR 270.34b-1]; see also supra note 165. 

Of the 47,707 filings subject to rule 482, 229 were also subject to rule 34b-1.  These 229 are not included in the 

8,528 figure.  Statistics provided by FINRA. 

239  See supra notes 18ï21and accompanying text. 
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we also believe that these data have limited value in assessing the number of covered investment 

fund research reports whose publication or distribution could be eligible for the safe harbor under 

rule 139b.  FINRA reviewed 354 filings in 2017 that were identified as ñresearch reportsò as 

defined in FINRA rules 2241 and 2242.  However, the definitions of ñresearch reportò and ñdebt 

research reportò under FINRA rules 2241 and 2242, respectively, do not correspond in every 

respect to the term ñresearch reportò as defined in the FAIR Act and rule 139b. 

Under FINRA rule 2241, the term ñresearch reportò includes any written communication 

that includes an analysis of equity securities (other than mutual fund securities) and that provides 

information reasonably sufficient upon which to base an investment decision.240  Under FINRA 

rule 2242, the term ñdebt research reportò includes any written communication that includes an 

analysis of a debt security or an issuer of a debt security and that provides information 

reasonably sufficient upon which to base an investment decision.241  As discussed above, the 

FAIR Act and the rule 139b definition of ñresearch reportò do not require a communication to 

provide information reasonably sufficient upon which to base an investment decision.242  Also, 

unlike the definition of ñresearch reportò in FINRA rule 2241, the FAIR Act and the rule 139b 

definitions of ñresearch reportò include communications about mutual funds.  Thus, while the 

number of ñresearch reportsò as defined in FINRA rules 2241 and 2242 that FINRA staff has 

historically reviewed provides an estimate of a subset of communications currently being styled 

                                                 

240  See FINRA rule 2241(a)(11). 

241  See FINRA rule 2242(a)(3). 

242  See supra note 40 and accompanying text. 
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as ñresearch reportsò whose publication or distribution could be eligible for the rule 139b safe 

harbor, this number would represent only a small portion of the complete universe of research 

reports whose publication or distribution could be eligible for this safe harbor.  We also 

understand that the reported number of ñresearch reportsò as defined in FINRA rules 2241 and 

2242 that FINRA staff has historically reviewed also could relate to research reports for 

securities products other than entities that would be considered ñcovered investment fundsò (e.g., 

certain stocks, bonds, or master limited partnership interests). 

In addition to broker-dealers, various firms that are independent of the offering process 

currently provide data and analysis on different subsets of the covered investment fund universe 

(e.g., through subscription services or through licensing agreements with broker-dealers).  Data 

aggregators provide various forms of information and analysis about covered investment funds, 

ranging from automated fund rankings, to analyst research reports.243  Because data and analysis 

provided by these firms play an important role in investorsô information environment under the 

baseline, these firms will be affected by changes to the competitive environment resulting from 

the rules we are adopting.244  We understand that communications styled as ñresearch reportsò on 

covered investment funds distributed by broker-dealers may rely on information obtained from 

                                                 

243  While various firms provide automated fund rankings for much of the covered investment fund universe, true 

ñanalyst coverageò is considerably more limited.  Morningstar provides ñanalyst ratingsò for certain open-end 

funds, closed-end funds, and ETFs.  Based on queries of the Morningstar database, as of October 2018, only 

1,562 open-end funds, no closed-end funds, and 200 ETFs had a Morningstar analyst rating.  We calculated that 

in total, as of December 2017, there were 9,564 mutual funds, 596 closed-end funds, and 1,629 ETFs and ETPs.  

See supra note 216. 

244  See infra section 0. 
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these independent sources.  In particular, we understand that information that is commonly 

provided by these independent firms may include: (1) information obtained from regulatory 

filings, such as narrative descriptions of fund objectives, information about key personnel, 

performance history, fees, and top holdings; (2) statistics and other information derived from 

public, proprietary, and licensed data sources, such as risk exposures (e.g., geographic, sectoral), 

quantitative characteristics (e.g., beta, correlations, tracking error), and peer group; and (3) fund 

ratings.  The fund ratings that independent firms may provide are generally based on 

methodologies proprietary to each firm.245 

2. Regulatory Structure 

The objective of this analysis is to consider the effects of regulations being adopted 

pursuant to the FAIR Actôs statutory mandate.  Thus, for the purposes of the baseline, we take 

into account the regulatory structure in place immediately prior to the enactment of the FAIR 

Act.  We also note that on July 3, 2018, the interim effectiveness provision of the FAIR Act 

came into effect.246  This provision allows broker-dealers to rely on the rule 139 safe harbor 

when publishing or distributing covered investment fund research reports.  In addition, under this 

provision, covered investment funds are deemed to be securities that are listed on a national 

securities exchange and are not subject to section 24(b) of the Investment Company Act.  While 

                                                 

245  See, e.g., Zacks Investment Research, ETF Rank Guide (Mar. 12, 2013), available at  

https://www.zacks.com/stock/news/94561/zacks-etf-rank-guide; Morningstar, Morningstarôs Two Rating for 

Assessing a Fund (2014), available at 

http://corporate1.morningstar.com/Documents/UK/Landing/Morningstars-Two-Ratings-For-Assessing-A-Fund. 

246  See section 2(d) of the FAIR Act. 
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the effectiveness of this provision is now part of the regulatory framework, in light of its recent 

effectiveness and the limited time duration until it will be replaced by rule 139b, as a practical 

matter, it is unclear to what extent broker-dealers will rely on the interim provision to publish or 

distribute research reports about covered investment funds. 

a. Legal and Regulatory Framework Applicable to Statements 

Included in Covered Investment Fund Research Reports 

A broker-dealerôs publication or distribution of a covered investment fund research report 

could be deemed to constitute an offer that otherwise could be a non-conforming prospectus 

whose use in the offering may violate section 5 of the Securities Act.247  We understand that 

some broker-dealers currently publish and distribute communications styled as ñresearch reportsò 

regarding covered investment funds in compliance with rule 482 under the Securities Act.248  

Unlike research reports covered under the rule 139 safe harbor, broker-dealersô publication or 

distribution of rule 482 advertisements could subject the broker-dealer to liability under 

section 12(a)(2) of the Securities Act.249  In addition, rule 482 advertisements regarding 

                                                 

247  See supra note 5 and accompanying text. 

248  Research reports regarding covered investment funds could also be distributed today as ñsupplemental sales 

literatureò under rule 34b-1 under the Investment Company Act.  However, research reports distributed under 

rule 34b-1 would need to be preceded or accompanied by a statutory prospectus.  See supra note 167 and 

accompanying text. 

249  Section 12(a)(2) provides express remedies to the person purchasing the security (i.e., a private right of action) 

for material misstatements and omissions made by any seller of the security.  It also provides a different 

standard for claims for damages than under Exchange Act rule 10b-5, which requires proof of scienter in the 

representations made.  See 15 U.S.C. 77l(a)(2); see also rule 10b-5 [17 CFR 240.10b-5]. 
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open-end investment companies, trust accounts, and money markets funds are subject to 

requirements on the standardized presentation of performance information.250 

Additionally, certain SRO rules governing content standards may apply to advertisements 

styled as ñresearch reportsò under rule 482 or to communications that would be covered 

investment fund research reports under rule.  These include FINRA rule 2210, which contains 

general content standards that apply broadly to member communications.251  In addition, covered 

investment fund research reports pertaining to funds other than open-end registered investment 

companies that are not listed or traded on an exchange (i.e., ETFs, ETPs, closed-end funds, and 

BDCs) may be subject to FINRA rules 2241 and 2242 governing content standards of ñresearch 

reportsò as defined by FINRA.252  

Exposure to liability under section 12(a)(2) of the Securities Act, rule 482 requirements 

on the standardized presentation of performance information, and the various aforementioned 

FINRA rules impose costs on broker-dealers.  These include conduct costs resulting from 

additional liability (e.g., foregoing publication of certain reports), and compliance costs 

associated with the relevant content standards.  We are not able to quantify these costs.253 

                                                 

250  Research reports that are published or distributed as rule 34b-1 supplemental sales literature also would be 

subject to requirements relating to the standardized presentation of performance information, because rule 34b-1 

incorporates many of the rule 482 requirements relating to performance disclosure.  See supra notes 166, 248.  

251  See FINRA rule 2210(d)(1). 

252  See supra note 183 (discussing the scope of these rules in more detail, including noting that the scope of FINRA 

rules 2241(c)(1) and 2242(c)(2) generally apply only to a subset of communications that would be considered 

covered investment fund research reports under rule 139b). 

253  In the Proposing Release, we asked commenters to supply data that could aid us in quantifying these costs.  No 

such data was provided in the comment letters received.  See Proposing Release, supra note 2, at 26812. 
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b. Filing Requirements 

Under the baseline, a research report or other communication about a covered investment 

fund that is a registered investment company would have to comply with the requirements of 

Securities Act rule 482254  and registered investment company sales material, including rule 482 

ñomitting prospectusò advertisements as well as supplemental sales literature,255 are required to 

be filed with the Commission under section 24(b) of the Investment Company Act.256  

Broker-dealers that are FINRA members are also subject to certain additional filing requirements 

under current FINRA rule 2210.257 

C. Costs and Benefits 

In this section, we first consider the overarching costs and benefits associated with the 

FAIR Actôs statutory mandates.  Second, we evaluate the costs and benefits of the specific 

provisions of the rules we are adopting and their relation to the overarching considerations 

resulting from the statutory mandate.  Next, we discuss the effects on efficiency, competition, 

                                                 

254  See FINRA rule 2210(d)(5) (providing that non-money market fund open-end management company 

performance data as permitted by rule 482 in retail communications and correspondence must disclose 

standardized performance information and, to the extent applicable, certain sales charge and expense ratio 

information); see also supra note 161. 

255  See supra note 248. 

256  Rule 24b-3 under the Investment Company Act deems these materials to have been filed with the Commission 

if filed with FINRA.  See supra notes 144, 189 and accompanying text. 

257  FINRA rule 2210ôs filing requirements include a number of exclusions, including an exclusion for certain 

research reports, except that broker-dealers are required to file research reports with FINRA if they are also 

required to be filed with the Commission pursuant to section 24(b) of the Investment Company Act.  See supra 

notes 176ï178, and accompanying text.  
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and capital formation of the new rules.  We conclude with a discussion of alternatives 

considered. 

1. FAIR Act Statutory Mandate  

a. Benefits 

We believe that the expansion of the rule 139 safe harbor (as mandated by the FAIR Act) 

will generally reduce broker-dealersô costs of publishing and distributing research reports about 

covered investment funds.  These cost reductions are expected because under the new rules a 

broker-dealer could publish or distribute covered investment fund research reports without 

reliance on rule 482 or rule 34b-1 and without being required to file these reports under section 

24(b) of the Investment Company Act and the rules and regulations thereunder.258  

Broker-dealers publishing or distributing covered investment fund research reports in reliance on 

the expanded safe harbor will not be subject to the liability provisions of section 12(a)(2) of the 

Securities Act,259 rule 34b-1, or the filing requirements of section 24(b) of the Investment 

Company Act.260  Thus, they will  be expected to incur lower costs associated with liability under 

section 12(a)(2), lower conduct costs, and lower compliance costs (including fewer content and 

filing requirements).261  Because of these cost reductions, we expect publication and distribution 

                                                 

258  See supra section 0. 

259  See supra note 249. 

260  See supra section 0. 

261  However, we would not expect any lower costs of compliance for any research reports that currently are 

structured as rule 34b-1 supplemental sales literature (and are not rule 482 advertising prospectuses), because 

supplemental sales literature is not an ñofferò to which prospectus liability under section 12(a)(2) of the 

Securities Act would attach. 
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of such reports to increase.  First, we expect that certain broker-dealers that had previously 

published and distributed communications under rule 482 that could be styled as ñresearch 

reportsò will  aim to meet the conditions of the expanded safe harbor and increase their supply of 

covered investment fund research as a result.  Second, we expect some broker-dealers that have 

previously not published or distributed such reports (due to the activity being deemed too costly 

or subject to too many restrictions), to begin doing so.  We believe that the aforementioned 

effects will generally benefit broker-dealers and advisers to covered investment funds if, as we 

expect, they increase broker-dealersô sales of covered investment funds. 

Because there is limited historical experience dealing specifically with broker-dealersô 

research reports on covered investment funds, there is little in the way of direct empirical 

evidence on the value of such reports to investors.  Prior research on the informativeness of 

broker-dealersô research on operating companies suggests that broker-dealers can produce 

research that positively contributes to the information content of market prices,262 andðperhaps 

more importantlyðthat broker-dealers may enjoy a comparative advantage in its production.263  

                                                 

262  See, e.g., Brad M. Barber,  Reuven Lehavy, & Brett Trueman, Ratings changes, ratings levels, and the 

predictive value of analystsô recommendations, 39 Financial Management 2, 533ï553 (2010) (broker-dealersô 

research analystsô upgrades (downgrades) elicit positive (negative) price reactions, respectively).  See also Scott 

E. Stickel, The Anatomy of the Performance of Buy and Sell Recommendations, 51 Financial Analysts Journal 5, 

25ï39 (Sept. 1, 1995) (broker-dealersô research provides new information, particularly for smaller firms, where 

information is less generally available).  See also Kent L. Womack, Do Brokerage Analystsô Recommendations 

Have Investment Value?, 51 The Journal of Finance 1, 137ï167 (1996) (price reactions are permanent and 

exhibit post-announcement drift). 

263  See, Boris Groysberg, Paul Healy & Craig Chapman, Buy-Side vs. Sell-Side Analystsô Earnings Forecasts, 64 

Financial Analysts Journal 4, 25ï39 (July 1, 2008) (informativeness of broker-dealersô sell-side research is 

superior to that of buy-side firms).  
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However, other studies have questioned the investment value of such research to investors264 or 

its continued relevance.265 

We are cautious in drawing implications from these findings to broker-dealersô research 

on covered investment funds.  While analysts researching operating companies generally 

endeavor to identify mispricingðto forecast the idiosyncratic component of firmsô future 

returnsðcovered investment funds represent portfolios of securities, and many covered 

investment funds are priced at net asset value (ñNAVò).266  Although individual securities within 

a covered investment fundôs portfolio may be viewed as ñmispricedò by a research analyst, 

diversification effects will tend to drown out such effects at the fund level and minimize 

idiosyncratic variation in investorsô return on their investment in the fund.  Therefore, any 

                                                 

264  See Brad Barber, Reuven Lehavy, Maureen McNichols & Brett Trueman, Can Investors Profit from the 

Prophets? Security Analyst Recommendations and Stock Returns, 56 The Journal of Finance 2, 531ï563 (Apr. 

1, 2001) (investors hoping to exploit research analystsô recommendations must trade frequently and these 

transaction costs often exceed the gains from trading); see also Xi Li, The persistence of relative performance in 

stock recommendations of sell-side financial analysts, 40.1 Journal of Accounting and Economics 3, 129ï152 

(2005).  See also Narasimhan Jegadeesh, Joonghyuk Kim, Susan D. Krische & Charles M. C. Lee, Analyzing 

the Analysts: When Do Recommendations Add Value?, 59 The Journal of Finance 3, 1083ï1124 (2004) 

(significant portion of investment value may be attributable to previously documented trading signals, with little 

incremental value attributable to the broker-dealer research).  See also Yongtae Kim & Minsup Song, 

Management Earnings Forecasts and Value of Analyst Forecast Revisions, 61 Management Science 7, 1663ï

1683 (2015) (past estimates of the informativeness of analyst recommendations may be confounded by the 

impact of forecasts issued by management). 

265  See Oya Altēnkēlē­, Robert S. Hansen & Liyu Ye, Can analysts pick stocks for the long-run?, 119 Journal of 

Financial Economics 2, 371ï398 (Feb. 2016) (reductions in transactions costs and increases in computational 

speed reduced the amount of new information available for analysts to discover). 

266  Closed-end funds, for example, are not priced on a NAV basis and their (mis-) pricing has long served as a 

puzzle in the finance literature.  See, e.g., Charles M.C. Lee, Andrei Schleifer, & Richard H. Thaler, Investor 

Sentiment and the Closed-End Fund Puzzle, 46 The Journal of Finance 1 (Mar. 1991).  Similar pricing issues 

may arise in BDCs.  



 

93 

ñinvestment valueò267 of research on covered investment funds would likely be rooted in 

analystsô ability to predict broader market movements.  Such ability is generally believed to be 

rather rare.268  We therefore believe that the value to investors of information in broker-dealersô 

research reports will largely be limited to the synthesis or discovery of factual information about 

fund characteristics, fees, or other transactions costs.  For example, investors may find analystsô 

views of a fundôs management, objectives, risk exposures, tracking error, volatility, tax 

efficiency, fees, or other fund characteristics to be valuable.  Such analysis could be a valuable 

source of information for investors evaluating relative fund performance.269 

We believe that the quantity of information available to potential investors of covered 

investment funds will  increase as a result of broker-dealersô increased publication and 

distribution of covered investment fund research reports.  The rules we are adopting will also 

allow for greater flexibility in the type of information that broker-dealers may communicate to 

customers.270  To the extent that this new information is valuable, it will benefit investors by 

providing them with additional information to help shape investment decisions.  Finally, we 

believe that important negative information about a covered investment fund, such as high fees, 

high risk exposure, or an inefficient portfolio strategy will be more likely to be publicized as a 

                                                 

267  We mean this in the sense of providing a signal about future investment performance.  

268  See, e.g., Kent Daniel , Mark Grinblatt, Sheridan Titman, & Russ Wermers, Measuring Mutual Fund 

Performance with Characteristic-Based Benchmarks, 52 The Journal of Finance 3, 1035ï1058 (July 1997). 

269  See, e.g., W. J. Armstrong, Egemen Genc & Marno Verbeek, Going for Gold: An Analysis of Morningstar 

Analyst Ratings, Management Science (Aug. 2017). 

270  Currently such communications would be subject to rule 482 requirements, including standards on the 

presentation of performance information.  See supra section 0. 
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result of increased competition among information providers, with attendant benefits to 

investors.271  

b. Costs 

Prior experience and academic research suggests that, unchecked, broker-dealersô 

conflicts of interest can lead to bias in research reports,272 and that such bias has the potential to 

adversely affect investor welfare.273  Broker-dealersô financial incentives to sell covered 

investment funds could undermine the objectivity of the information they produce about such 

funds, and the existence of the rule 139b safe harbor could increase opportunities for 

                                                 

271  See Matthew Gentzkow & Jesse M. Shapiro, Media Bias and Reputation, 114 Journal of Political Economy 2, 

280ï316 (Apr. 1, 2006). 

272  See Amitabh Dugar & Siva Nathan, The Effect of Investment Banking Relationships on Financial Analystsô 

Earnings Forecasts and Investment Recommendations*, 12 Contemporary Accounting Research 1, 131ï160  

(Sept. 1, 1995) (ñDugar and Nathan Articleò) (affiliated analysts issue more optimistic earnings forecasts and 

investment recommendations about companies with which their firms had an investment banking relationship).  

See also Hsiou-wei Lin & Maureen F. McNichols, Underwriting Relationships, Analystsô Earnings Forecasts 

and Investment Recommendations, 25 Journal of Accounting and Economics 1, 101ï127  (Feb. 26, 1998) (ñLin 

and McNichols Articleò) (affiliated analysts are more optimistic in their long-term growth forecasts and 

investment recommendations). 

273  See Roni Michaely & Kent L. Womack, Conflict of Interest and the Credibility of Underwriter Analyst 

Recommendations, 12 The Review of Financial Studies 4, 653ï686 (July 2, 1999) (ñMichaely and Womack 

Articleò) (stock recommendations of affiliated analysts perform worse prior to, at the time of, and subsequent to 

the recommendation); see also Patricia M.Dechow, Amy P. Hutton & Richard G. Sloan, The Relation between 

Analystsô Forecasts of Long-Term Earnings Growth and Stock Price Performance Following Equity Offerings*,  

17 Contemporary Accounting Research 1, 1ï32 (Mar. 1, 2000).  See also  Global Research Analyst Settlement, 

Litigation Release No. 18438 (Oct. 31, 2003) (The court issued an Order approving a $1.4 billion global 

settlement of the SEC enforcement actions against several investment firms and certain individuals alleging 

undue influence of investment banking interests on securities research); see also Deutsche Bank Securities Inc. 

and Thomas Weisel Partners LLC Settle Enforcement Actions Involving Conflicts of Interest Between Research 

and Investment Banking, SEC Press Release 2004-120 (Aug. 26, 2004).  The settlement was an action in 

response to conflicts of interest that certain broker-dealers were found to have failed to manage in an adequate 

or appropriate manner and was modified in 2010 to remove certain requirements where FINRA and NYSE rules 

addressed the same concerns.  See 2010 Modifications to Global Research Analyst Settlement, Litigation 

Release No. 21457 (Mar. 19, 2010). 
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broker-dealers to promote funds from which they derive the most financial benefits.274  If such 

conflicts are unrecognized by or unknown to investors, they could negatively affect investor 

welfare.  Although market mechanisms275 as well as existing regulation276 may limit the extent of 

such actions, there is the potential that they could nonetheless impose costs on investorsð

particularly retail investors.277  

The potential for conflicts of interest to lead to actions that impose costs on investors 

depends in large part on the strength of the underlying incentives.  In the context of 

broker-dealersô research on covered investment funds, the greatest conflicts of interest are faced 

by broker-dealers serving as investment advisers to covered investment funds, whoðdue to 

asset-based management feesðhave strong incentives to increase demand for the funds that they 

advise.  Because the FAIR Act by its terms,278 and also rule 139b,279 will not extend the safe 

harbor to a broker-dealer that is publishing or distributing a research report about a covered 

investment fund for which the broker-dealer serves as an investment adviser (or where the 

broker-dealer is an affiliated person of the investment adviser), we believe that there will be 

limited potential for the greatest conflicts of interest to impose costs on investors. 

                                                 

274  Such concerns were also noted by one commenter.  See Morningstar Comment Letter.  

275  See infra section 00. 

276  See infra section 00. 

277  See infra section 0(2). 

278  See section 2(f)(3) of the FAIR Act.  

279  See rule 139b(a). 
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Other conflicts of interest may nevertheless arise from incentives in fund distribution 

arrangements.280  Distributing broker-dealers may receive compensation from sales loads, 12b-1 

fees,281 shelf space fees, or other revenue sharing agreements, all of which create financial 

incentives for broker-dealers to promote and sell funds and potentially to promote and sell 

particular funds or share classes.282  Associated persons of broker-dealers (i.e., analysts) may 

face similar conflicts of interests arising from incentives in their compensation agreements.283  

Finally, broker-dealers may have fewer direct or non-pecuniary incentives.284  However, in all of 

                                                 

280  See Susan E. K. Christoffersen, Richard Evans & David K. Musto, What Do Consumersô Fund Flows 

Maximize? Evidence from Their Brokersô Incentives, 68 The Journal of Finance 1, 201ï235 (Feb. 1, 2013) 

(where brokersô compensation arrangements with funds are found to drive their customersô fund flows). 

281  See rule 12b-1 under the Investment Company Act [17 CFR 270.12b-1].  

282  See infra note 298 (noting that the Commission has historically found broker-dealers to have  violated sections 

17(a)(2) and (3) of the Securities Act by making recommendations of more expensive mutual fund share classes 

while omitting material facts). 

283  Such conflicts of interest arising from incentives in compensation agreements involving research analysts 

issuing research reports covered by FINRA Rule 2241 are mitigated by FINRA rules 2241(b)(2)(C), (E), (F), 

and (K).  Additionally, section 501(a)(2) of Regulation AC (17 CFR 242.501(a)(2)) requires specific disclosure 

regarding research analyst compensation in order to mitigate the conflicts of interest that can arise based on 

analyst compensation arrangements. 

284  For example, although it is prohibited conduct, a broker-dealer may have a financial incentive to provide 

coverage for, or to promote, a fund based on an understanding that the fund will participate in offerings 

underwritten by the broker-dealer.  See, e.g., FINRA rule 2241(b)(2) (requiring that a memberôs written policies 

and procedures must be reasonably designed to, among other things, ñprevent the use of research reports or 

research analysts to manipulate or condition the market or favor the interests of the memberò); see also NASD 

Fines U.S. Bancorp Piper Jaffray and Managing Director $300,000, FINRA News Release (June 25, 2002) 

available at 

http://www.finra.org/newsroom/2002/nasd-fines-us-bancorp-piper-jaffray-and-managing-director-300000 

(announcing settlement with U.S. Bancorp Piper Jaffray and one of its managing directors in which the NASD 

found that the firm violated a NASD (now FINRA) rule requiring all firms and associated persons to adhere to 

high standards of commercial honor and just and equitable principles of trade when it threatened to discontinue 

research coverage of a company if the company did not select it as lead underwriter for an upcoming offering).  

But see also note 183. 

 Rule 12b-1(h)(1) prohibits funds from compensating a broker-dealer for promoting or selling funds shares by 

directing brokerage transactions to that broker.  See rule 12b-1(h)(1) under the Investment Company 
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these cases, the risk that such conflicts of interest could result in actions that negatively impact 

information communicated to investors is mitigated by the fact that a broker-dealer will bear the 

costs of such actions, but generally may be unable to fully appropriate the benefits.285  

It is difficult for us to quantify the aforementioned costs in the context of this rulemaking.  

We are not aware of any studies directly examining the role that conflicts of interest play in 

broker-dealersô research reports on covered investment funds in U.S. markets, or of any data that 

would support a quantitative analysis of an expanded safe harbor in this context.286  Although 

one commenter registered similar concerns,287 no commenters provided any data that would 

facilitate such a quantitative analysis.288  As with the potential benefits discussed above, we are 

limited to characterizing the potential costs qualitatively.  While we believe that expanding the 

rule 139 safe harbor to broker-dealersô publication or distribution of covered investment fund 

research reports has the potential to impose costs on retail investors, existing regulations, specific 

                                                                                                                                                             

Act [17 CFR 270.12b-1(h)(1)]; see also Prohibition on the Use of Brokerage Commissions to Finance 

Distribution, Investment Company Act Release No. 26591 (Sept. 2, 2004) [69 FR 54727 (Sept. 9, 2004)]. 

285  For example, if a broker-dealer firm publishes biased research about a fund, some of the gains (i.e., 

compensation from sales of that fund) may accrue to other broker-dealer firms (i.e., other broker-dealer firms 

that distribute the same fund) while the costs of the action (i.e., reputation costs, litigation risk, and risk of 

regulatory action) will be borne entirely by the broker-dealer firm that published the biased research. 

286  Authors have examined the impact of conflicts of interest on mutual fund research in China, providing evidence 

consistent with bias arising from conflicts of interest in that market, though differences between Chinese and 

U.S. markets and corresponding regulatory frameworks make it difficult to apply inferences drawn from 

experience in Chinese markets to U.S. markets.  See Y. Zeng, Q. Yuan & J. Zhang, Blurred stars: Mutual fund 

ratings in the shadow of conflicts of interest, 60 Journal of Banking & Finance 1, 284ï295 (2015). 

287  See Morningstar Comment Letter. 

288  In the Proposing Release, we requested comment on our characterization of these costs.  See Proposing Release, 

supra note 2, at 26816. 



 

98 

provisions of the rules that we are adopting,289 and certain market mechanisms will  reduce these 

costs. 

Rules and regulations have been implemented to address potential conflicts of interest 

that may arise with broker-dealers specifically in the context of research reports.290  As discussed 

in detail above,291 the definition of ñresearch reportò for purposes of Regulation AC and FINRA 

rules 2241 and 2242 is narrower than the definition of ñresearch reportò for purposes of the FAIR 

Act and rule 139b.  However, to the extent a research report meets both the definition of a 

research report under rule 139b and the definition of research report as defined in Regulation 

AC, Regulation AC will  be applicable to that research report (and, if it meets the definition of 

ñresearch reportò in FINRA rule 2241, FINRA rule 2241 also will  apply if the research report 

otherwise were within the scope of rule 2241292).  These rules may help promote objective and 

reliable research.293 

                                                 

289  See infra section 0. 

290  See supra note 35; see also Proposing Release, supra note 2, at 26791 n.37. 

291  See supra note 183. 

292  See id. 

293  See section 501 of the Sarbanes-Oxley Act; Regulation Analyst Certification, Securities Act Release No. 8193 

(Feb. 20, 2003) [68 FR 9481 (Feb. 27, 2003)].  Several studies have analyzed bias in broker-dealersô research 

following the Global Settlement and subsequent regulatory changes, in particular at sanctioned banks.  See O. 

Kadan, L. Madureira, R. Wang, & T. Zach, Conflicts of interest and stock recommendations: The effects of the 

global settlement and related regulations 22 The Review of Financial Studies 10, 4189ï4217 (2009).  See also, 

S. A. Corwin, S. A. Larocque & M. A. Stegemoller, Investment banking relationships and analyst affiliation 

bias: The impact of the global settlement on sanctioned and non-sanctioned banks, 124 Journal of Financial 

Economics 3, 614ï631(2017). 
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Additionally, as described above, FINRA rule 2210 contains general content standards 

that apply broadly to member communications, including broker-dealer research reports.  These 

general content standards require, among other things, that all member communications ñmust be 

based on principles of fair dealing and good faith, must be fair and balanced, and must provide a 

sound basis for evaluating the facts in regard to any particular security or type of security, 

industry or service.ò294 

If a broker-dealer recommends295 a covered investment fund to its customers, additional 

obligations under the federal securities laws and FINRA rules will  apply.  As a general matter, 

broker-dealers must deal with their customers fairly296ðand, as part of that obligation, have a 

reasonable basis for any recommendation.297  Furthermore, when making recommendations, 

broker-dealers may be generally liable under the antifraud provisions if they do not give ñhonest 

                                                 

294  See supra section 0. 

295  See, e.g., Additional Guidance on FINRAôs New Suitability Rule, FINRA Regulatory Notice 12-25 (May 

2012), at Q.2, (regarding the scope of ñrecommendationò), n.25. 

296  See, e.g., Duker & Duker, Exchange Act Release No. 2350 (Dec. 19, 1939), at 2 (Commission opinion) 

(ñInherent in the relationship between a dealer and his customer is the vital representation that the customer be 

dealt with fairly, and in accordance with the standards of the profession.ò). 

297  See Mac Robbins & Co., Exchange Act Release No. 6846 (July 11, 1962), at 3 (ñ[T]he making of 

representations to prospective purchasers without a reasonable basis, couched in terms of either opinion or fact 

and designed to induce purchases, is contrary to the basic obligation of fair dealing borne by those who engage 

in the sale of securities to the public.ò), affôd sub nom., Berko v. SEC, 316 F.2d 137 (2d Cir. 1963).  A 

broker-dealerôs recommendation must also be suitable for the customer.  See, e.g., J. Stephen Stout, Exchange 

Act Release No. 43410 (Oct. 4, 2000), at 11 (Commission opinion) (ñAs part of a brokerôs basic obligation to 

deal fairly with customers, a brokerôs recommendation must be suitable for the client in light of the clientôs 

investment objectives, as determined by the clientôs financial situation and needs.ò); see also FINRA Rule 

2111.05(b) (ñThe customer-specific obligation requires that a member or associated person have a reasonable 

basis to believe that the recommendation is suitable for a particular customer based on that customer's 

investment profile, as delineated in Rule 2111(a).ò). 
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and complete informationò or disclose any material adverse facts or conflicts of interest, 

including any economic self-interest.298 

We believe that by facilitating production of information on covered investment funds, 

the FAIR Actôs mandates will contribute to competition among information providers,299 which 

we believe can mitigate the effects of conflicts of interest on research reports.300  With respect to 

broker-dealersô research on operating companies, analystsô career concerns301 have also been 

                                                 

298  See, e.g., De Kwiatkowski v. Bear, Stearns & Co., 306 F.3d 1293, 1302 (2d Cir. 2002); Chasins v. Smith, 

Barney & Co., 438 F.2d 1167, 1172 (2d Cir. 1970).  Generally, under the antifraud provisions, whether a 

broker-dealer has a duty to disclose material information to its customer is based upon the scope of the 

relationship with the customer, which is fact intensive.  See, e.g., Conway v. Icahn & Co., Inc., 16 F.3d 504, 510 

(2d Cir. 1994) (ñA broker, as agent, has a duty to use reasonable efforts to give its principal information 

relevant to the affairs that have been entrusted to it.ò).  For example, where a broker-dealer processes its 

customersô orders, but does not recommend securities or solicit customers, then the material information that 

the broker-dealer is required to disclose is generally narrow, encompassing only the information related to the 

consummation of the transaction.  See, e.g., Press v. Chemical Inv. Servs. Corp., 166 F.3d 529, 536 (2d Cir. 

1999).  The Commission has historically charged broker-dealers with violating sections 17(a)(2) and (3) of the 

Securities Act for making recommendations of more expensive mutual fund share classes while omitting 

material facts.  See, e.g., In re IFG Network Sec., Inc., Exchange Act Release No. 54127 (July 11, 2006), at 15 

(Commission opinion) (registered representative violated 17(a)(2) and (3) by omitting to disclose to his 

customers material information concerning his compensation and its effect upon returns that made his 

recommendation that they purchase Class B shares misleading; ñThe rate of return of an investment is important 

to a reasonable investor.  In the context of multiple-share-class mutual funds, in which the only bases for the 

differences in rate of return between classes are the cost structures of investments in the two classes, 

information about this cost structure would accordingly be important to a reasonable investor.ò). 

299  See infra section 0. 

300  See Harrison Hong & Marcin Kacperczyk, Competition and Bias, 125 The Quarterly Journal of Economics 4, 

1683ï1725 (Nov. 1, 2010) (reduction in (analyst) competition resulting from mergers reduces analyst coverage 

and increases bias in the remaining coverage).  

301  See Harrison Hong & Jeffrey D. Kubik, Analyzing the Analysts: Career Concerns and Biased Earnings 

Forecasts, 58 The Journal of Finance 1, 313ï351 (2003) (analystsô reputation plays a role in the analystôs career 

outcome); see also Andrew R. Jackson, Trade Generation, Reputation, and Sell-Side Analysts, 60 The Journal 

of Finance 2, 673ï717 (Apr. 1, 2005) see also Lily Fang & Ayako Yasuda, The Effectiveness of Reputation as a 

Disciplinary Mechanism in Sell-Side Research, 22 The Review of Financial Studies 9, 3735ï3777 (Sept. 1, 

2009) (ñFang and Yasuda Articleò) 
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found to have similar effects, and, in principle, broker-dealersô reputations could as well.302  

However, we believe it is unlikely that analyst career concerns or broker-dealer reputation will 

play as significant a role in the context of covered investment fund research reports which we 

expect to be aimed primarily at retail investors.  Research reports about operating companies 

have traditionally been provided to institutional customers as part of a bundle of services 

provided by full-service brokerages.303  In this setting, broker-dealers benefit from institutional 

investorsô willingness to pay for broker-dealersô additional bundled services (e.g., research).304  

Such institutional customers are generally capable of producing similar reports, and so can 

evaluate the quality of broker-dealersô research.305  Thus, they can provide market discipline:  

broker-dealersô provision of low-quality or misleading information could plausibly be discovered 

and lead to the loss of valuable customer relationships.  We do not believe that similar 

mechanisms would be as effective in the covered investment fund context.  We expect 

                                                 

302  For a discussion of the role of reputation in financial intermediation, see Thomas J. Chemmanur & Paolo 

Fulghieri, Investment Bank Reputation, Information Production, and Financial Intermediation, 49 The Journal 

of Finance 1, 57ï79 (1994) (ñChemmanur and Fulghieri Articleò).  See also Fang and Yasuda Article, supra 

note 301 (analyst reputation mitigates bias, but institutional reputation does not).  

303  See Mehran, Hamid, and René M. Stulz, The Economics of Conflicts of Interest in Financial Institutions, 85 

Journal of Financial Economics 2, 267ï296 (Aug. 1, 2007) (ñMehran and Stulz Articleò).  We note however, 

that this model has been disrupted by the European MiFID II regulations that took effect in 2018.  See e.g. CFA 

Institute, MiFID II: A New Paradigm for Investment Research, available at https://www.cfainstitute.org/-

/media/documents/support/advocacy/mifid_ii_new-paradigm-for-research-report.ashx 

304  Institutional customers are valuable in that they are willing to pay for brokers-dealersô additional services (e.g., 

research).  Payments for such services need not be direct and may be reflected in (relatively) higher brokerage 

commissions.  See Michael A. Goldstein, Paul Irvine, Eugene Kandel & Zvi Wiener, Brokerage Commissions 

and Institutional Trading Patterns, 22 The Review of Financial Studies 12, 5175ï5212 (Dec. 1, 2009). 

305  See id.  See also Ulrike Malmendier & Devin Shanthikumar, Are Small Investors Naive about Incentives?, 85 

Journal of Financial Economics 2, 457ï489 (Aug. 1, 2007) (ñMalmendier and Shanthikumar Articleò) 

(institutions account for bias in analystsô recommendations while retail investors do not). 
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broker-dealers to publish and distribute covered investment fund research reports on funds that 

they distribute to their customers.306  With retail investors, information asymmetries are greater:  

retail investors do not generally possess the capabilities to replicate an analyst report or evaluate 

its quality.307  Moreover, the problem of evaluating the performance of analysts is harder in the 

context of covered investment funds.308  Because institutional investors are not major investors in 

covered investment funds,309 we believe they are unlikely to provide market discipline in this 

context.310 

We also acknowledge that biases resulting from conflicts of interest need not adversely 

impact investors if investors disregard,311 discount,312 or de-bias 313 the recommendations of 

                                                 

306  See supra section 0. 

307  See Mehran and Stulz Article, supra note 303. 

308  Traditional analyst research reports on operating companies largely focus on firm-specific factors, and thus are 

more akin to ñstock pickingò than ñmarket timingò: they attempt to forecast the idiosyncratic component of 

firmsô future returns.  Covered investment funds represent portfolios of securities and diversification effects 

reduce the amount of idiosyncratic variation in their returns.  Thus, abstracting from fees, ñfund pickingò is 

more akin to ñmarket timingò than ñstock picking.ò  Market timing is a skill that is relatively rare and 

econometrically difficult to detect.  See, e.g., Kent Daniel, Mark Grinblatt, Sheridan Titman & Russ Wermers, 

Measuring Mutual Fund Performance with Characteristic-Based Benchmarks, 52 The Journal of Finance 3, 

1035ï1058 (July 1997). 

309  See supra section 0 

310  See Alexander Ljungqvist, Felicia Marston, et al., Conflicts of Interest in Sell-Side Research and the 

Moderating Role of Institutional Investors, 85 Journal of Financial Economics 2, 420ï456 (Aug. 1, 2007) 

(securities of interest to institutional investor receive coverage that is less biased).  

311  See Dugar and Nathan Article, supra note 272. 

312  See Michaely and Womack Article, supra note 273. 

313  See Lin and McNichols Article, supra note 272.  
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conflicted analysts.314  We believe however, that retail investors who are primary clientele for 

covered investment funds are less likely to be aware of potential bias in analystsô 

recommendations,315 may fail to de-bias or otherwise condition their trades based on the 

credibility of the recommendation,316 and could thus be led to invest in underperforming 

securities.317 

                                                 

314  Institutional market participants generally attribute bias in sell-side analystsô research reports to conflicts of 

interest.  See Michaely and Womack Article, supra note 273. 

315  See Michael B. Mikhail, Beverly R. Walther & Richard H. Willis, When Security Analysts Talk, Who Listens?, 

82 The Accounting Review 5, 1227ï1253 (2007) (ñMikhail Walther and Willis Articleò).  See also Diane Del 

Guercio & Paula A. Tkac, Star Power: The Effect of Morningstar Ratings on Mutual Fund Flow, 43 Journal of 

Financial and Quantitative Analysis 4, 907ï936 (Dec. 2008) (retail investors in mutual funds are very sensitive 

to fund rankings).  See Christopher R. Blake & Matthew R. Morey, Morningstar Ratings and Mutual Fund 

Performance, 35 The Journal of Financial and Quantitative Analysis 3, 451ï483 (2000) (mutual fund ranking 

have little predictive power for future performance). 

316  See id.; Malmendier and Shanthikumar Article, supra note 305. 

317  See Mikhail Walther and Willis Article, supra note 315.  See also Malmendier and Shanthikumar Article, supra 

note 305.  See also Amanda Cowen, Boris Groysberg & Paul Healy, Which Types of Analyst Firms Are More 

Optimistic?, 41 Journal of Accounting and Economics 1, 119ï146 (Apr. 1, 2006) (finding that analysts at retail 

brokerage firms are more optimistic than those serving only institutional investors).  See Xuanjuan Chen, Tong 

Yao & Tong Yu, Prudent Man or Agency Problem? On the Performance of Insurance Mutual Funds, 16 

Journal of Financial Intermediation 2, 175ï203 (Apr. 1, 2007) (underperformance of mutual funds sponsored by 

insurance companies is attributed to inadequate monitoring by less sophisticated retail customers who are 

subject to cross-selling efforts by their insurer).  See also Daniel Bergstresser, John M. R. Chalmers, and Peter 

Tufano, Assessing the Costs and Benefits of Brokers in the Mutual Fund Industry, 22 Review of Financial 

Studies 10, 4129ï4156  (Oct. 2009) (broker-sold mutual funds deliver lower risk-adjusted returns (even before 

subtracting distribution fees) than direct-sold funds).  See also Diane Del Guercio & Jonathan Reuter, Mutual 

Fund Performance and the Incentive to Generate Alpha, 69 The Journal of Finance 4, 1673ï1704 (Aug. 1, 

2014) (underperformance of actively managed mutual funds is attributed to the underperformance of funds sold 

by brokers; the authors find little evidence for underperformance in the subset of funds that are sold directly to 

investors). 
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2. Rule 139b 

As discussed above, rule 139b conditions eligibility for the safe harbor on satisfaction of 

several conditions.318  These conditions are generally modeled on and resemble similar 

provisions in rule 139 (with differences from rule 139 that the FAIR Act specifically directs, or 

that tailor the provisions of rule 139 more directly or specifically to the context of covered 

investment fund research reports).319  We believe that modeling rule 139b on rule 139 will 

benefit market participants through regulatory consistency.  We address these conditions in turn 

in the sections that follow. 

a. Affiliate Exclusion 

Under the affiliate exclusion of rule 139b,320 a broker-dealer who is an affiliate of a 

covered investment fund (or is an investment adviser or an affiliated person of the investment 

adviser to a covered investment fund), would not be eligible for the safe harbor of rule 139b 

when publishing or distributing a research report about that covered investment fund.  The 

economic benefit of the affiliate exclusion is that it reduces the potential for retail investors to 

receive research reports containing information that was published, distributed, authorized, or 

approved by persons whose financial incentives create the greatest conflicts of interest.321  The 

primary cost of the affiliate exclusion will be borne by broker-dealers that both distribute 

                                                 

318  See supra section 0. 

319  See supra paragraph accompanying notes 12ï15. 

320  See section 2(f)(3) of the FAIR Act.  See supra section 0. 

321  See supra section 0. 
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covered investment funds and act as investment advisers to such funds (or do so through 

affiliated persons).  These broker-dealers will be unable to provide research reports to their 

customers on funds that they (or their affiliated persons) advise.322  In addition, we believe that 

smaller broker-dealers, and broker-dealers without significant research departments and who 

would want to rely on pre-publication materials distributed by a covered investment fund, its 

adviser, or affiliated persons, would also be significantly affected by the new rules. 

We expect covered investment funds and their investment advisers to engage in a broad 

range of marketing activities to support the distribution of fund shares (particularly in the case of 

redeemable securities such as those issued by mutual funds), and that funds and their advisers 

prepare and distribute materials to distributing broker-dealers intended to increase sales.  The 

affiliate exclusion and associated guidance323 will  reduce the potential for retail investors to 

receive research reports containing materials from persons whose financial incentives create the 

greatest conflicts of interest.324 

The affiliate exclusion is also likely to limit the benefits of the rule for certain 

broker-dealers.  Many broker-dealers distributing covered investment fund securities do not have 

sizeable research departments, and we understand that very few broker-dealers operate at a scale 

that would allow for comprehensive coverage of the covered investment funds that they 

                                                 

322  See supra notes 18ï21 and accompanying text. 

323  See supra section 0. 

324  Persons covered by the affiliate exclusion may have strong financial interests to increase sales of associated 

covered investment funds.  See supra paragraph accompanying note 278.   
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distribute.  We believe that under the affiliate exclusion, it would be inappropriate for such 

broker-dealers to publish or distribute research report provided by a covered investment fund or 

the fundôs affiliates.325  Thus, the affiliate exclusion could have the effect of limit ing 

broker-dealersô ability and willingness to publish and distribute research reports about the funds 

they distribute: in order to rely on the rule to publish or distribute a covered investment fund 

research report, these broker-dealers would need to conduct their own research in-house or to 

rely on independent third-party service providers for their information. 

b. Regular-Course-of-Business Requirement 

Under rule 139b, research reports (both issuer-specific research reports and industry 

research reports) need to be published or distributed by the broker-dealer in the ñregular course 

of its businessò in order to rely on the safe harbor.326  For issuers that do not have a class of 

securities in ñsubstantially continuous distribution,ò issuer-specific research reports that 

represent the initiation of publication of research reports about the issuer or its securities or 

reinitiation following discontinuation of publication of such research reports would be deemed to 

not satisfy the regular-course-of-business requirement.327  The regular-course-of-business 

requirement of rule 139b is similar to that of rule 139, except that, as directed by the FAIR Act, 

rule 139b specifies that the ñinitiation or reinitiation requirementò only applies to research 

                                                 

325  Among other things, we believe it would be inappropriate for any person covered by the affiliate exclusion, or 

for any person acting on its behalf, to publish or distribute a research report indirectly that the person could not 

publish or distribute directly under the rule. See supra paragraph accompanying note 30. 

326  See supra sections 0 and 0. 

327  See supra notes 112ï114 and accompanying text. 
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reports regarding a covered investment fund that does not have a class of securities in 

substantially continuous distribution.328 

Given the breadth of the definition of ñresearch reportò under the FAIR Act (and the 

definition of ñresearch reportò that we are adopting under rule 139b), certain communications 

that are currently treated as covered investment fund advertisements under Securities Act 

rule 482 could fall under the rule 139b definition of ñresearch report.ò329  Investors, particularly 

retail investors, may be unaware of the differences in regulatory status and purpose among the 

various types of communications regarding registered investment companies and BDCs.  This 

may result in investors not being able to readily discern what constitutes a research report and 

what constitutes an advertisement about these issuers.  We continue to believe that 

broker-dealers that publish or distribute research reports in the regular course of business are 

more likely to publish analysis that investors recognize as research.330  Therefore, in principle we 

expect this requirement to benefit investors by reducing opportunities for communications 

published or distributed under the safe harbor to cause confusion about their intended purpose.  

However we also believe that establishing whether a research report is published in the ñregular 

                                                 

328  See section 2(b)(1) of the FAIR Act; see also supra note 101 and accompanying text. 

329  See supra note 162 and accompanying text. 

330  See Proposing Release, supra note 2, at 26797. 
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course of businessò could, in practice, prove uniquely challenging in the covered investment 

funds context.331 

First, in the context of covered investment funds, the distinction between 

communications intended as sales materials and those intended as research could be difficult to 

discern.  Research reports about debt and equity securities have traditionally been provided to 

institutional customers as part of the broker-dealerôs collection of services.332  Institutional 

customers are generally capable of producing similar reports, and so can more readily evaluate 

the quality of broker-dealersô research.333  In these circumstances, broker-dealers have a 

compelling business rationale for producing high-quality research as distinct from sales 

materials. 

In contrast, we expect covered investment fund research reports to be produced by 

broker-dealers that distribute covered investment funds to retail investors.334  Thus, we believe 

that cultivating a reputation for high-quality research is less likely to serve as the primary 

business rationale for broker-dealersô publication and distribution of research reports on covered 

investment funds.  Rather, we expect that facilitating the marketing of covered investment funds 

                                                 

331  See Proposing Release, supra note 2, at 26797ï98 (requesting comment on the application of the 

regular-course-of-business requirement in the context of broker-dealersô publication or distribution of covered 

investment fund research reports and unique concerns relevant to this context (e.g., whether the requirement 

should be modified to address broker-dealers that have not previously published or distributed covered 

investment fund research reports)). 

332  See Mehran and Stulz Article, supra note 303. 

333  See id; see also Malmendier and Shanthikumar Article, supra note 305. 

334  See supra section 0. 
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to customers (so as to increase revenues derived from distribution arrangements) will motivate 

these activities.  In this setting, the distinction between different types of communications will 

not be as clear. 

Second, the information environment surrounding covered investment funds further 

complicates establishing whether publishing research reports about covered investment funds is 

undertaken in the regular course of business.  In the context of research reports about operating 

companies, a research analyst ñfollowingò an operating company continually monitors that 

company so as to provide timely forecasts and recommendations.  Because of differences in the 

nature of covered investment funds and operating companies, we believe that the same is less 

likely to hold for a research analyst ñfollowingò a covered investment fund.335  We believe that 

the opportunities for acquiring idiosyncratic information relevant to future returns of covered 

investment funds are generally more limited: covered investment funds represent portfolios of 

securities and diversification effects reduce the value of idiosyncratic (i.e., firm-specific) 

information. 336  Consequently, we expect research analysts ñfollowingò covered investment 

funds to focus instead on information related to fund characteristics (e.g., fees, portfolio 

composition, or index tracking strategy) and on developments at the sector- or macro-level.  

Because we do not expect the arrival of such information to be as frequent, we expect that the 

                                                 

335  The regular-course-of-business requirement generically requires ñresearch reportsò to be published or 

distributed in the regular course of a broker-dealerôs business and is not limited to covered investment fund 

research reports.  See Proposing Release, supra note 2, at 26797. 

336  See supra notes 267ī268 and accompanying text. 
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inclusion of new analysis in research reports about covered investment funds could be more rare 

than in the context of operating company research reports.  Consequently, the publication or 

distribution of covered investment fund research reports could occur relatively infrequently, or 

could be driven largely by market-wide factors.  This could make it more difficult to establish 

whether a covered investment fund research report is published in the regular course of business. 

We noted in the Proposing Release that due to the aforementioned distinctions in the 

information environment and business rationale, we believed that the regular-course-of-business 

requirement in the context of rule 139b may be more challenging to apply in practice than the 

regular-course-of-business requirement in the context of rule 139 and that the potential benefits 

of this requirement in rule 139b may be more limited.  We also noted that the effects of the 

regular-course-of-business requirement would be clearer in cases where, in the case of 

issuer-specific research reports, the bright-line ñinitiation or reinitiationò requirement applies 

(i.e., where the covered investment fund does not have a class of securities in substantially 

continuous distribution).  For such cases, the regular-course-of-business requirement would 

condition the availability of the safe harbor on the research report not representing the initiation 

or reinitiation of coverage by the broker-dealer publishing or distributing said research report.  

However, because the universe of covered investment funds is dominated by funds with a class 

of securities that could be considered to be in substantially continuous distribution,337 the 

                                                 

337  See supra section 0. 
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bright-line test of the regular-course-of-business requirement would impact only a small subset 

of funds. 

Related concerns were voiced by several commenters who questioned the feasibility of 

satisfying the regular-course-of-business requirement under the proposed rules.338  As discussed 

above, we have included additional guidance to mitigate concerns about the interpretation of the 

regular-course-of-business requirement.339  While we believe that this guidance should address 

commentersô concerns about the feasibility of satisfying the regular-course-of-business 

requirement, we acknowledge thatðdue to the reasons discussed aboveðbroker-dealers 

evaluating whether their research activities satisfy the regular-course-of-business requirement are 

likely to face more uncertainty when those activities relate to covered investment funds than 

when those activities relate to operating companies.  However, we believe that broker-dealers 

would only issue covered investment fund research reports if the benefits are likely to outweigh 

the costs, including uncertainty. 

c. Reporting History and Minimum Market Value  Requirements 

for Issuers appearing in Issuer-specific Research Reports 

Under rule 139b, a broker-dealerôs publication or distribution of issuer-specific research 

reports does not qualify for the safe harbor unless the covered investment fund included in the 

report satisfies a minimum public market value threshold of $75 million.340  Issuers are also 

                                                 

338  See supra sections 0, 0. 

339  See supra paragraph accompanying note 118. 

340  See rule 139b(a)(1)(i)(B). 
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required to have been subject to the reporting requirements of the Investment Company Act (for 

covered investment funds that are registered investment companies) or the reporting 

requirements under section 13 or section 15(d) of the Exchange Act (for covered investment 

funds that are not registered investment companies) for a period of at least 12 calendar months 

prior to reliance on the rule as well as to have timely filed all required reports during the 

preceding 12 calendar months.341 

The covered investment funds market is dynamic.342  In 2017, more than six hundred 

covered investment funds entered the market, while more than eight hundred exited.  The entry 

and exit of covered investment funds creates a situation in which a younger covered investment 

fund may not be widely followed by market participants.343  Thus, for covered investment funds, 

the universe of youngðand potentially less-followedðissuers is large.344  Moreover, securities 

issued by covered investment funds may not be subject to significant levels of market scrutiny.  

Unlike securities issued by operating companies (that generally have diverse groups of investors, 

including institutional investors, money managers, arbitrageurs, activist investors, and short 

                                                 

341 Including Forms N-CSR, N-Q, N-PORT, N-MFP, and N-CEN as applicable for registered investment 

companies, and Forms 10-K, 10-Q, and 20-F as applicable for covered investment funds that are not registered 

investment companies.  See rule 139b(a)(1)(i)(A). 

342  See supra section 0. 

343  In contrast, there were fewer than one hundred U.S. IPOs for operating companies in 2016.  See Jay Ritter, 

Initial Public Offerings: Updated Statistics (Aug. 8, 2017), available at 

https://site.warrington.ufl.edu/ritter/files/2017/08/IPOs2016Statistics.pdf. 

344  For example, Morningstar notes that funds with short track records are unlikely to be provided coverage.  See 

Morningstar, Morningstar Manager Research Coverage Decision-Making (June 2018), available at 

https://morningstardirect.morningstar.com/clientcomm/Morningstar_Manager_Research_Coverage_Decision_

Making.pdf 
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sellers), covered investment funds are primarily held by retail investors.345  As covered 

investment fund shares are not a major component of institutional investorsô portfolios, we 

believe that they are less likely to garner wide-spread attention from the types of sophisticated 

institutional investors most capable of subjecting them to scrutiny.346 

We believe that in the context of covered investment funds, where we expect limited 

market discipline from institutional investors and where large numbers of new funds are created 

each year, the information available to investors could be sparse.  In such an environment, a 

single research report about a covered investment fund could have a disproportionate effect on 

retail investorsô beliefs about the fund andðin the case of a biased research reportðhave a 

negative effect on investor welfare.  We believe that conditioning the availability of the safe 

harbor on the aforementioned reporting history and market valuation requirements would help 

restrict the availability of the safe harbor in situations where we expect the information 

environment to be most limited: for new funds and for funds with limited trading or interest. 347    

As noted by several commenters, because young and small covered investment funds are 

relatively common, the costs associated with these conditions on the availability of a safe harbor 

                                                 

345  See supra section 0. 

346  See supra note 310 and accompanying text. 

347  For example, while Morningstar provides analyst ratings for 200 ETFs and 1,562 open-end funds, among ETFs 

and open-end funds falling below the $75 million minimum public market value threshold, only 27 received an 

analyst rating.  See supra notes 243 and 344. 
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could be significant.348  In particular, as shown in Table 1, the $75 million minimum public 

market valuation condition will  limit the availability of the safe harbor with respect to 

broker-dealersô publication or distribution of research reports for approximately one-third of all 

covered investment funds.349  Research reports about nearly half of extant ETFs, ETPs will  not 

qualify for the safe harbor.350  Availability of the safe harbor would be least impacted for 

research reports about BDCs and closed-end funds.351   

Although small funds represent a very small fraction of covered investment fund assets, 

they are relatively large in number.352  Because nearly one-third of covered investment funds wil l 

not satisfy the eligibility criteria for the safe harbor, we believe that those funds will be less 

likely to receive coverage by broker-dealers insofar as the inability to rely on the safe harbor 

reduces broker-dealersô willingness to publish and distribute research reports. 

 

                                                 

348  See SIFMA Comment Letter I; ICI Comment Letter; Fidelity Comment Letter; see also BlackRock Comment 

Letter. 

349  30% of all covered investment funds have public market valuations less than $75 million.  See Table 1. 

350  41% of ETF and ETPs have public market valuations less than $75 million.  See Table 1.  

351  12% of closed-end funds and 7% of BDCs have public market valuations less than $75 million.  See Table 1. 

352  See Table 1. 
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Several commenters raised concerns thatðin addition to the aforementioned costsð

compliance with the reporting history and minimum market value requirements as proposed 

could be operationally challenging for broker-dealers.353  In general, we do not believe that 

verifying covered investment fundsô reporting history and public market valuation represents a 

significant additional burden for broker-dealers in this position.354   

Another commenter noted that some broker-dealers provide investors research about 

large numbers of funds on a largely automated basis, and that ensuring compliance with the 

reporting history and minimum public market value requirements would create ñoperational 

hurdlesò for these broker-dealers.355  We believe that broker-dealers that choose to automate 

                                                 

353  See SIFMA Comment Letter I; see also Fidelity Comment Letter. 

354  For example, much of this information is currently accessible through the publicly available EDGAR system 

and/or third-party data providers.  

355  See Fidelity Comment Letter; see also paragraphs accompanying supra notes 64, 73. 

Table 1: Covered investment funds with public market value less than $75 million, and the fraction of 

covered investment fund assets held by these funds.  For each covered investment fund type, we report 

the percentage of funds of that type with a public market value below $75 million and the percentage of 

covered investment fund assets held in funds with public market values below $75 million.  Mutual 

fund, ETF, and ETP statistics are based on data from CRSP mutual fund database (2017Q3).  Closed-

end fund statistics are based on data from CRSP monthly stock file (Dec. 2017).  BDC statistics are 

based on Commissionôs listing of registered BDCs, and regulatory filings (2017) compiled by Compustat 

and Audit Analytics.  

Covered Investment Fund 
Type 

Funds with public market value < $75 million  

Number of Funds  Fund Assets 

Open-end   30% <1% 

Closed-end 12% <1% 

ETF/ETP 41% <1% 
BDC 7% <1% 

Total  30% <1% 
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publication of research reports will make significant investments in technology to implement this 

automation, and that broker-dealers with infrastructure capable of automating publication of 

research reports should have little difficulty implementing the procedures required for similarly 

automating the verification of these requirements.356  However, in a change from the proposal, 

final rule 139b will not require the minimum public market valuation condition to be verified at 

the time of reliance.357  Rather, the final rule requires that this condition be satisfied at the time 

of the brokerôs or dealerôs first publication or distribution of a research report on the covered 

investment fund, and at least quarterly thereafter.358  We believe this change should simplify 

compliance without materially affecting the provisionsô effectiveness.359 

Finally, one commenter raised concerns that because of shortcomings in the data 

currently available about affiliatesô holdings, it may not be possible for broker-dealers to 

establish the public market value of a covered investment fund if affiliate holdings are to be 

excluded from the calculation.360  Although we believe that that the information required to make 

                                                 

356  We note that a software system capable of automatically generating non-trivial research reports about a given 

covered investment funds would contain data access modules providing programmatic access to the covered 

investment fundôs historical filings and pricing data.  Conditional on the existence of such modules, 

implementation of tests for the reporting history and minimum market value requirements would represent a de 

minimis cost. 

357  See supra section 0. 

358  See rule 139b(a)(1)(i)(B). 

359  We believe that implementing periodic assessments would be simpler and less costly than implementing an 

assessment at the time of reliance.  At the same time, we do not believe that there would be a material 

difference in the set of covered investment funds captured by the minimum public valuation threshold under 

these two approaches.  See supra paragraph accompanying note 104. 

360  See SIFMA Comment Letter II. 
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this calculation may be available to broker-dealers, , we understand that it may not currently be 

generally available in a structured form amenable to automation.  This could present operational 

difficulties for broker-dealers developing processes for automated report publication.  In a 

change from the proposal, final rule 139b eliminates the requirement that the public market 

valuation calculation be calculated net of affiliatesô holdings for most covered investment funds.  

We believe that this change is unlikely to materially affect the effectiveness of the minimum 

public market value requirement361 while eliminating a plausible obstacle to its automated 

verification in the vast majority of cases.  We acknowledge, however, that retaining the 

requirement to adjust for affiliate holdings in the public market valuation calculation for 

commodity- and currency-based trusts could reduce the amount of automated coverage provided 

to such trusts by broker-dealers.362 

d. Reporting Requirement for Issuers Appearing in Industry 

Reports 

Under rule 139b an industry research report could only include covered investment funds 

that are required to file reports pursuant to section 30 of the Investment Company Act (or, for 

covered investment funds that are not registered investment companies under the Investment 

Company Act, required to file reports pursuant to section 13 or section 15(d) of the Exchange 

                                                 

361  Covered investment funds are subject to unique legal provisions that generally restrict affiliate ownership and 

provide additional legal protections when affiliate ownership is permitted. See, e.g., Investment Company Act 

sections 12, 17, and 57 and rules thereunder.  In addition, unlike rule 139, rule 139b does not permit affiliates of 

covered investment funds to rely on the safe harbor, mitigating the risk that a fund with significant affiliate 

holdings would be the subject of market moving research by those same affiliates. 

362  See supra note 99.  
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Act).363  As discussed above, these conditions generally track parallel conditions under rule 139, 

but have been modified so that they would be applicable with respect to covered investment fund 

issuers.  We do not expect these conditions to have economic effects beyond marginally 

improving economic efficiency by more closely aligning regulations with their intended context. 

e. Content and Presentation Requirements for Industry Research 

Reports 

Under rule 139b, the content and presentation standards for industry research reports of 

rule 139 are tailored to the context of covered investment funds.  Under rule 139b (and rule 139), 

issuers appearing in industry research reports are subject to fewer conditions than issuers that are 

subjects of issuer-specific research reports.364  We believe that in the absence of content and 

presentation requirements such as these, an industry research report could be used to circumvent 

the conditions associated with the safe harbor available for issuer-specific research reports.  We 

therefore believe that the content and presentation standards we are adopting have benefits 

similar to those of the parallel content and presentation requirements in rule 139, and provide 

meaningful limits for industry research reports.365 

We believe the compliance costs imposed by these requirements on the production of 

industry research reports would be low, particularly as broker-dealers are already familiar with 

                                                 

363   See rule 139b(a)(2)(i).  As discussed previously, each issuer included in an issuer-specific research report also 

would be required to be subject to these reporting requirements, as well as the requirement to have filed in a 

timely manner all of the periodic reports required to be filed during the preceding 12 calendar months.  See 

supra section 0. 

364  See supra sections 0, 0. 

365  See supra sections 0, 0. 
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similar conditions in rule 139, making implementation of presentation conditions for industry 

research reports on covered investment funds less burdensome. 

f. Presentation of Performance Information 

Given the definition of ñresearch reportò under the FAIR Act (and the definition of 

ñresearch reportò being adopted under rule 139b), certain communications by broker-dealers that 

historically have been treated as advertisements for registered investment companies under 

rule 482 now could be distributed as covered investment fund research reports under the 

rule 139b safe harbor.366  In the Proposing Release, we raised concerns that not including 

provisions similar to rule 482 in proposed rule 139b could result in investors receiving 

communications about covered investment funds where the character of the communication (i.e., 

bona fide research versus advertising) is unclear.367  Conflicts of interest resulting from 

broker-dealersô financial incentives could affect the manner in which performance data is 

presented in research reports, potentially leading to misleading presentation of performance data.  

In addition, investors could be confused if performance is presented differently in an 

advertisement and in a research report, particularly if the research report doesnôt adequately 

disclose the methodologies used to produce the performance that could explain the differences.  

                                                 

366  See supra note 162 and accompanying text.  Similarly, ñresearch reportsò regarding covered investment funds 

that broker-dealers today might publish or distribute  as ñsupplemental sales literatureò under Investment 

Company Act rule 34b-1 (which must be preceded or accompanied by a statutory prospectus) could be 

distributed as covered investment fund research reports under rule 139b.  See supra note 165 and accompanying 

text. 

367  See Proposing Release, supra note 2, at 26825. 
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Retail investors, in particular, may be unable to assess the non-standardized performance figures 

when considering their investment decisions.   

As discussed above, unlike in the Proposing Release, final rule 139b incorporates 

provisions on the presentation of performance information in research reports about registered 

investment companies that mirror those of rule 482 andðwith respect to closed-end fundsð

Form N-2.368  Incorporating these presentation standards in rule 139b reduces the potential for 

confusion between (i) registered open-end management investment company advertisements and 

selling materials covered by rule 482 and registered closed-end investment company selling 

materials covered by Form N-2 and (ii) rule 139b research reports.369  Additionally, 

incorporating some of these provisions into rule 139b would reduce the potential for investor 

confusion resulting from divergent standards in the presentation of performance data. 

Because fees can represent a significant drag on investment returns,370 because different 

performance measures may be more or less favorable at different times, and because retail 

investors are known to be sensitive to past performance data,371 we believe that the manner in 

which past performance data is presented can be an important factor driving investorsô 

investment decisions.  As discussed above, even unaffiliated broker-dealers may have incentives, 

                                                 

368  Rule 482 does not set forth requirements on the presentation of performance information in research reports 

about registered closed-end investment companies.  See supra section 0. 

369  See supra paragraph accompanying notes 165ï167. 

370  See, e.g., Mark M. Carhart, On Persistence in Mutual Fund Performance, 52 The Journal of Finance 1, 57ï82 

(Mar. 1997). 

371  See Erik R. Sirri & Peter Tufano, Costly Search and Mutual Fund Flows, 53 The Journal of Finance 5, 1589ï

1622 (Oct. 1, 1998). 



 

121 

stemming from fundsô distribution arrangements, to promote a covered investment fund, or to 

promote certain funds over others.372  When broker-dealers publish or distribute research reports 

on covered investment funds, their choices with respect to how fees are disclosed, which 

performance measures are quoted, and for what time periods could be affected by these 

considerations.  This in turn can adversely affect investors, particularly unsophisticated investors.  

We believe that these additional requirements on the presentation of performance information 

will  limit opportunities for selective performance disclosure and will curtail opportunities to 

circumvent the performance reporting requirements of rule 482 and Form N-2. 

By limiting opportunities for selective performance disclosure, we believe that final rule 

139b will also reduce the potential for investor confusion.  Under the final rule, there will  be 

fewer opportunities for the performance disclosure in registered investment company 

advertisements and research reports to diverge.  There also could be less potential for investor 

confusion when comparing research reports about different covered investment funds, or reports 

issued by different broker-dealers.  These results would benefit investors.  As discussed in the 

Proposing Release, the extent of the benefits resulting from requirements on the presentation of 

performance information depends on their effectiveness in ensuring consistent disclosure and/or 

alerting investors to factors that could influence their understanding of the disclosure in a 

research report.  The extent of the benefit also would depend on the audience who will be 

reading research reports about registered investment companies.  As discussed in the Proposing 

                                                 

372  See supra section 0. 
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Release, we believe that retail investors would generally be less likely to be able to identify 

sources of bias (and disregard or discount bias) in communications about covered investment 

funds than institutional investors and therefore could benefit from limitations on selective 

performance disclosure.  We believe that rule 482 standards on the presentation of performance 

information have been effective at limiting selective disclosure in applicable registered 

investment company advertisements, and that they will be similarly effective for research reports 

falling under rule 139b.  Moreover, as noted above, we believe that retail investors will be the 

primary consumers of such research reports, and that such investors would be most likely to 

benefit from these additional provisions. 

As discussed in the Proposing Release, we believe that the most significant costs 

associated with additional requirements on the manner in which performance information may be 

presented would result from their potential to limit the manner in which the content of 

broker-dealersô research reports is presented.  Although we are not preventing alternative 

performance measures from being included in research reports, by limiting the prominence 

afforded to such performance measures we could adversely affect broker-dealersô ability to 

provide valuable analysis.  For example, a broker-dealer who wishes to center its analysis on a 

fundôs risk-adjusted returns would be limited in how such information could be presented in the 

report, even though certain audiences for research reports could consider this information to be 

particularly relevant. 

We believe that broker-dealersô direct compliance costs under these additional provisions 

would be minimal.  Because we believe that broker-dealers that will  publish research reports are 
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likely currently distributing advertisements under rule 482, these broker-dealers likely already 

have processes and systems to produce charts and tables of performance measures using timely 

data under the presentation standards required by the final rules.  However, we acknowledge that 

the final rulesô will impose costs on broker-dealers that did not previously distribute 

advertisements under rule 482 and they would need to develop processes and systems to 

implement these presentation standards.  We estimate the one-time implementation costs 

attributable to the new presentation standards for each broker-dealer publishing research reports 

to be approximately 5 hours or $1,310.373  Further, we expect the systems necessary to satisfy the 

requirement for timely data under rule 482(g) would generally be available to broker-dealers 

publishing research reports. 

3. Rule 24b-4 

Rule 24b-4 excludes a covered investment fund research report from the coverage of 

section 24(b) of the Investment Company Act and the rules and regulations thereunder, except to 

the extent that such report is not subject to the content provisions of SRO rules related to 

research reports, including those contained in the rules governing communications with the 

public regarding investment companies or substantially similar standards.  As discussed above, 

this rule is meant to implement section 2(b)(4) of the FAIR Act, which we interpret to exclude 

covered investment fund research reports from section 24(b) of the Investment Company Act so 

                                                 

373  Calculated as 5 hours x Senior Business Analyst at $262 per hour = $1.310.  The hourly wage rate is from 

SIFMAôs Management & Professional Earnings in the Securities Industry 2013, modified to account for an 

1,800-hour work year; multiplied by 5.35 to account for bonuses, firm size, employee benefits and overheard; 

and adjusted to account for the effects of inflation. 




























































