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Commission hereby amends the Code of
Federal Regulations. Title 16, Chapter I,
Subchapter D, as follows:

PART 1615—STANDARD FOR THE
FLAMMABILITY OF CHILDREN'S
SLEEPWEAR: SIZES 0 THROUGH 56X
(FF 3-71)

Part 1615, Subpart B 15 amended by
revising § 1615.31{b){(1) to read as
follows:

§ 1615.31 Labeling, recordkeeping,
ertising, retail display, and guaranties.

{b) Labeling. {1) Where any agent or
treatment is known to cause
deterioration of flame resistance or
otherwise enhances the flammability
characteristics of an item, such item
shail be prominently, permanently,
conspicuously, and legibly labeled with
precautionary care and treatment
instructions to protect the item from
such agent or treatment: Provided.

{i) Where items required to be labeled
1n accordance with this paragraph are
marketed at retail in packages, and the
required label is not readily visible to
the prospective purchaser, the packages
must also be prominently,
conspicuously, and legibly labeled with
the required information. and

{1i) Where items are required to be
labeled in accordance with this
paragraph, the precautionary care and
treatment instructions may appear on
the reverse side of the permanent label
if

{A) The precautionary care and
treatment instructions are legible,
pr ninent and conspicuous. and

{B) The phrase “CARE
INSTRUCTIONS ON REVERSE" or the
equivalent appears permanently.
prominently. conspicuously. and legibly
on the side of the permanent label that
15 visible to the prospective purchaser
when the 1tem 1s maiketed at retail, and

{C) The item which 15 so labeied i
marketed at retail 1n such a manner that
the prospective purchaser 15 able to
manipulate the label so the entire text of
the precautionary care and treatment
instructions is visible and legible;
however. where the label cannot be
manipulated so the instructions are
visible to the prospective purchaser and
legible. the packages must also be
prominently, conspicuously and legibly
labeled with the required precautionary
care and treatment information or such
information must appear promnently.
conspicuously and legibly on a hang tag
attached to the stem.
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PART 1616—STANDARD FOR THE
FLAMMABILITY OF CHILDREN'S
SLEEPWEAR: SIZES 7 THROUGH 14
(FF 5-74)

Part 1616, Subpart B 15 amended by
revising § 1616.31{b) (1) and {4) to read
as follows:

§ 1616.31 {abeling, recordkeeping, retail
dispiay, and guaranties.

{b) Labeling. (1) Where any agent or
treament is known to cause
deterioration »f flame resistance or
otherwise causes an item to be less
flame resistant, such item shall be
prominently. permanently,
conspicuously. and legibly labeled with
precautienary care and treatment
instructions to protect the item from
such agent or treatment; Provided:

{i}) Where items required to be labeled
in accordance with this paragraph are

rarketed at retail in packages, and the
required label is not readily visible to
the prospective purchaser, the packages
must also be promnently,
conspicuously, and legibly labeled with
the required information, and

{ii) Where items are required to be
labeled in accordance with this
paragraph. the precautionary care and
freatment instructions may appear on
the reverse side of the permanent label
f

{A) The precautionary care and
treatment instructions are legihle,
prominent and conspicuous. and

(B) The phrase “Care Instructions On
Reverse™ or the equivalent appears
permanently. prominently,
conspicuously, and legibly on the side of
the permanent label that is visible to the
prospechive purchaser when the item 1
marketed at retail, and

{C) The item which is so labeled 15
marketed at retail in such a manner that
the prospective purchaser 1s able to
manipulate the label so the entire text of
the precautionary care and treatment
instructions 18 visible and legible;
however., where the label cannot be
mampulated so the instructions are
visible to the prospective purchaser and
legible. the package must alsc be
prominently, conspicucusly and legibly
labeled with the required precautionary
care and treatment information or such
mformation must appear prominently,
consprcuously and legibly on a hang tag
attached to the item

{43} Where 1tems required to be
labeled in accordance with paragraphs
{b)2). and/or. (b){3) of this section and
fabrics requured to be labeled or
stamped in accordance with paragraph
(b}{7) of this section dare markeled at

retdt] 10 packhages, and the required
label or stamp 15 not readaly vasible to
the prospective purchaser, the pachages
must also be pronuneatly,
conspicuously. and legibly labejad with
the required information
{Sec 5 Pubs 1 90-189 81 H1at 69 150N
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Proceasing of Tender Offers Within
the Nationat Ciearance and Settiement
System

AGENCY: Secunties and Exchange
Commission.
ACTION: Final rule.

summany: The Commission is adopling
Rule 17Ad-14 under the Securities
Exchange Act of 1934 (the “Act ‘). The
rule requires transfer agents acting on
behalf of bidders as tender agenis to
establish and mantain special accounts
with all qualified registered securities
depositories holding the subject
company's securshies, These accounts
will permit depository participants to
move securities to and from the tender
agent by book-entry. The rule is
intended to reduce substantially
processing costs and trading market
mefficiencies that have occurred when
tender and exchange offers have been
processed in 8 physical-cersficate
environment,

EFFECTIVE DATE: March 1, 1984,

FOR FURTHER INFORMATION CONTACT:
Thomas V. Sjoblom, Esq.. at (202) 272~
7379, or Stuart | Kaswell, Esq., at {202)
272-2378, Dwision of Market Regulation,
Secunties and Exchange Camnussion,
450 Fifth Street, NW . Washington, D.C,
20549.

SUPPLEMENTARY INFORMATION: On April
15. 1983, the Commussion issued
Secunties Exchange Adt Release No
19678 (the "Propusing Release”).? in
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which the Commission solicited
comments on: {i} The causes and effects
of clearance and settlement and
secondary trading market inefficiencies
that accur when tender offers are not
processed by book-entry: and (ii)
proposed Rule 17Ad-14. The
Commission received 36 comment
letters from banks, broker-dealers,
industry associations, clearing agencies
{including securities depositories).
corporations that have participated in
tender offers. transfer agents. and
individuals.? Virtually all commentators
favored prompt adoption of the
proposed rule. As discussed in more
detail below. many of these letters
included thoughtful suggestions about
technical aspects of the rule as well as
discussions of the securities processing
problems generally associated with
tender offers and related issues. The
Commission has addressed all of the
commenters’ principal concerns in this
release.

1. Background

As discussed in detail in the
Proposing Release.® when a bidder’s
depository * fails to establish an
account with a securities depository, all
of the subject company's securities must
be tendered in physical certificate form.
rather than by book-entry, causing a
number of problems for securitvholders,
broker-dealers, bidders, tender agents,
and others. For example. securityholders
often have great difficulty obtaining
properly denominated physical
certificates for tender to the bidder's
depository pror to the offer's expiration
date.? In addition, inventory
management problems at securities
depositories can compel those
depositories 10 declare the subject
company's securities ineligible for
deposit. That declaration forces buyers
and sellers of securities in the secondary
market to settle individual trades by
delivering physical certificates and

4 Se File No ST-469

! Four a thorough discussion of tender offer and
trade processing problems that anse when
depository buok-entry sertices are ot used duning
tender offers wee Proposing Release, supru note 1
at 17605~09

* For 4 descniption of sen wes performed by the
bidder s depositon, see Proposing Release supra
note 1 aln 13

¥ 3¢ 48 FR a1 17605-17608 For example
secunties depositonies hold large denomnastion
certificates { jumbo certificates ) 1n thewr 1 aults
representing aggregated paripants posiions The
secunties depositony, may not be able 10
accommodate a participant s withdram ol request for
4 certificate of 4 specified denomipation uatl 4
tumbo certificate has been presented (o the transfer
agent {ur breakdown and ressued in smaller
denomnations These processing delats s mas impay
4 participant s abdity to tender secunties befare the
offer ozpires Af atp 18
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deprives broker-dealers of the
tremendous cost savings and enhanced
efficiencies avalable through settling
net obligations by book-entry.® Further,
the snavailability of book-entry
setudemeni processing results in a
substantially higher number of fails to
deliver between broker-dealers.
Consequently, broker-dealers that are
enable to obtain certificates to satisfy
tender or other obligations must buy
securities in the cash market [for same
day delivery).” often creating significant
disparities between the cash-market
price and the regular-way market price
of the target company’s securities.
Many of these secunihies processing
problems and market distortions can be
aveided when the subject company’s
securities remain eligible for automated
clearing agency processing during the
tender offer. The Depository Trust
Company ("DTC"). a securities
depository registered with the
Commussion as a clearing agency.
operates a system—called the Voluntary
Cffering Program {"VOP"}—that allows
tender offers to be handled by
centralized book-entry, rather than by
universal delivery of physical
certificates.® In general, each hidder. its
depositary (or exchange agent), and
DTC agree an the procedures 1o be
followed in processing each tender offer,
By permitthing participants to tender
securities to the bidder's agent through
DTC by book-entry, the VOP mutigates
many of the problems discussed above*
In the Proposing Release, the
Commission expressed its view that
bidders and their agents should be
encouraged voluntarily to use
depository tender offer programs. such
as the VOP. so that bidders.
depositaries, registered transfer agents.
and the investing public could enjoy the
benefitc of such programs.'® The
Comnussion recognized, however, that
because of the one-time transactional
nature of tender offers, bidders may
decide not to have their agents use
automated book-entry processing for
those offers. Accordingly, for this and

4 Additinnal problems resalt from the inabilay, of
nshitutions 1o settle transac tions uith their birckers
at the secunties depository  See Propueing Reledsr
supranote 1 4t 17607

* Fur a descnption of the cash market sev
Proposing Release supro aote §, 4t n 43

* e Proposing Release supru note 1 af 126068-11
fur o detasled dew niption of the VOP

* The VOP aslso accommodates special needs of
the parties sms olved i the tender offer wuch as
preventing the udder s depositary from
withdran ing phisical certificates representing
tendered stock until partitipants withdrawal roghts
have eapaed [ 41 17606

48 FR 411701

other reasons.'t the Commussion
propused Rule 17Ad-14

Rule 17Ad-14 would requure a
registered transfer agent,*”” acting as 4
tender agent for a bidder (1.e. a5 a
depositary, 1 connection with a cash
tender offer, or as an exchange agent, in
conneclion with 4 registered exchange
affer), to establish with all qualdied
registered securities depositories **
special accounts for the book-entry
movement of tendered secunities
between that agent and depository
participants.** The tender agent would
have to establish the account within twe
business days after the offer is
commenced."

As indicated above, virtually all of the
commenters supported adoption of Rule
17Ad-14 at this time." In addition. the
Commussion's Advisory Committee on
Tender Offers reviewed Proposed Rule
17Ad-14 and stated that it:

supports the use of book-entry delivery of
tendered secunities to the extent practicable
and in concept favors (without commenting
on the techn:cal aspects of the proposal)
pruposed Rule 17Ad-14 that would reguue
bidders’ tender agents to establish dunng
tender offers an account with qualified
registered secunities deposttones ta permit
financial wnstitations participating i such
depository systems 1o use the services of the
depository tu tender shares, if desired '

“ w

# S Sectinns Mai25) and 17A{(} of the Act

A qualified regtored se anties depositary
under praposed Rule 17A4-14 15 o copstersd
deanng ageacy that st the ume a tender offer is
cummenoed under Rude 14d-2 of the Act 17 OFR
240 14d-2] has an aytemated tender offer
processing program approved by the Commussion
pursuant to Sectien 19{h) of the Act The program
must pros de tor book entry deinery and any
aveded return of the subject company's secunities
Curtestly only une secunties depoutury D10
wouid be deemed o qualified registered eecuntipe
depositury under Rude 17Ad-14 See
Release supra acte 1 sta 48 Uitanmately the
Commussion hopes that all registered setutities
depositanies will provide book entry tender and
delnery, sen s dunng teader offors

s Despiie the rule depository partiapants will
hoote A sume Circ umatances 1o tender phy swcel
certifu ates directly 10 the tender agent Moreoier
pereuns who are aot paricpants in secunties
degusitafies may continue 1o lender thear secuntios
directly 1o the tudder's tender agent The rule would
permit these direct tenders

s {"nless the context utherwise requites

commentement  of an offer will be deteramnnd
under Bule 14d-2 (17 CFR 240 14d-2)

#*Notghly the 8tock Transfer Assorstion {nc
{S1A | the major industry assoCigtion for transfer
agents strongly endorsed adoption and
implementation of propused Rule 17Ad-14 S
lotter to Pan W Schaewder Dnision of Market
Regulation SFC from Nicholas G Balding
Presydent QYA flecember 8 1983

7 A Lrities qud Exchange Comtusson Ads sor,
Crmtnittee ant Te nde s (Mers Report of
fecourw s dyt ens SUS0-51 Huly 8 1444
Thercmainr coed o Adtsony L omm they |}
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il. The Need for Rule 17Ad-14

A. Problems Resulting From Use of
Physical Certificates

As discussed more fully in the
Proposing Release, when a bidder’s
agent does nof establish an account
with a securities depository for the
book-entry delivery of securities and the
depository thereafter declares the
securities ineligible, tender offer and
trade processing problems often result.’s
Many commenters indicated that
processing physical certificates outside
the book-entry environment is risky and
inefficient. They noted their loss
experience in offers in which they could
not obtain properly denominated
certificates in time to deliver them to the
tender agent before the end of the
“protect period”.*? They emphasized
that such problems are exacerbated in
competing offers, when tenderors
attempt to withdraw securities from the
agent for one bidder and submit them to
the agent for the other bidder.>

In addition. commenters stated that
when a bidder or its agent fails to
establish an account with a securities
depository and the depository thereafter
declares the securities ineligible, trade
processing problems occur that make it
more difficult to settle secondary market
transactions on time. In particular, the
unavailability of modern automated
clearance and settlement systems
results in a substantial increase in the
number of fails to deliver between
broker-dealers. This. in turn, forces
firms to incur substantial financing
costs. In addition, because of the
absence of an adequate supply of
physical certificates during competing
offers, it becomes increasingly difficult
to settle secondary market transactions
and options exercises in a timely
manner. Commenters explained that
fewer physical certificates generally are
available because, among other reasons,
many have been tendered by

= For a detatled discussion of these problems, see
Proposing Release. supra note 1, at 17605-09.

i®* A “protect period” or “‘Protection period” refers
to that period of time after expiration of an offer
during which securities of the subject company may
be delivered to the bidder's depositary in
accordance with letters of transmittal, guarantees of
delivery or other documentation {e.g.. telegrams,
facsimile transmissions. or letters from eligible
institutions) submitted prier to expiration. During
large tender uffers. bidders commonly provide for a
protection period of eight days.

» Sop, £.9.. letter from W. Gresham O'Malley. Ui
Sr. Vice President & Secretary. Janney Monigomery
Scott, Inc.. to George A. Fitzsimmons, Secretary,
SEC, Mav 10, 1983, at 1. See generaf/ly. letter from
Marc L. Berman. Executive Vice President and
General Counsel. The Options Clearing Corporation
{"OCC"). to George A. Fuzsimmons, Secretary. SEC,
May 26. 1983, at 2 {hereinafter cited as "OCC
Letter”).
S-0349%9 O03HO2M23-JAN-BI-11:01:00)
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securityholders to the tender agent. At
the same time, the demand for
certificates multiplies as certificates are
needed to settle the increased number of
trades, including options exercises, and
to cover buy-ins. Under these
circumstances, the number of persons
who cannot obtain certificates to satisfy
their settlement obligations may rise
dramatically.2! The inability to obtain
certificates during competing tender
offers became so severe in one instance,
that OCC resorted to its extraordinary
cash settlement procedures to eliminate
participants’ obligations to obtain
certificates.??

B. Benefits of Rule 17Ad-14

Every commenter stated that the
processing of tender offers by book-
entry would afford significant benefits
to the securities industry and to the
investing public. For example, the
Securities Industry Association {“SIA™}
Operations Committee stated that “it
has always been a strong advocate of
the expansion of book-entry systems
* * *. Requiring [tender] agents to
accept [securities by] book-entry, would
in our opinion, be a major step in
eliminating many of the operational
problems associated with tendering
securities.”"?3

Commenters generally noted that
DTC's existing VOP greatly simplifies
tender offer and trade processing. Some
commenters also discussed specific
significant or additional benefits
afforded to the financial community by
using the VOP. For example. several
commenters indicated that, during
competing bids, depository processing of
tendered securities by bock-entry
permitted return and re-tender of
withdrawn securities almost
simultaneously and without the
inefficiencies and delays associated
with receiving physical certificates from
the tender agent and redelivering them
to another bidder.?* Another commenter

21 When certificates are not available for
settlement. tendering securityholders also may have
difficulty meeting timely tender offer deposit
requirements. As OCC stated. failures to deliver or
failures to receive securities “anywhere in the
settlement process can trigger a chain reaction that
ultimately prevents purchasers who lawfully
tendered from promptly depositing certificates.”
OCC fLetter. at 2.

22 Id. See generally Proposing Release, supra note
1. atn. 41

23 getter from Gerard P. Lynch, Chairman. SIA
Operations Committee, to George A. Fitzsimmons.
Secretary. SEC. dated May 10, 1983,

2 One commenter suggested. however, that book-
entry withdrawal of securities could be simplified
further. This commenter believed that tenderors
should be able to submit withdrawal instructions
directly to the securities depository. rather than to
the tender agent which. in turn, must forward them
to the depository. See Jetter from William C. Ries.
Vice President, Mellon Bank. N.A. 10 George A.

indicated that the VOP permils bidders
to pay tendering depository participants
more quickly * which, in turn, enables
participants to pay their customers
faster.’® These comments support

the views stated in the Proposing
Release regarding the cost savings.
enhanced safety, and tender offer and
trade processing efficiencies afforded by
the VOP.** Accordingly, the Commission

Fitzsimmons. Secretary, SEC, May 26, 1983. Under
DTC's procedures, 4 participant withdrawing
tendered securities submits withdrawal instructions
directly to the tender agent. which then determines
whether the instructions have been timely
submiited and are in proper form. If the tender
agent accepts the withdrawal instructions, it
submits appropriate instructions to DTC, which
returns the securities to the tendering participant by
hook-entry movement. DTC has no obligation under
its procedures to examine the withdrawal
instructions. See DTC, Participant Operating
Procedures, Voluntary Offering, (Dec. 1977}, at 6-8
{hereinafter cited as “VOP Procedures™). While the
tender agent is required to respect tenderers’
withdrawal rights, see note 57 /nfra. the
Commission believes that the tender agent should
remain the person responsible for overseeing the
withdrawal of securities. The Commission alse
believes thal. as in the case of the letters of
transmittal {see Proposing Reledse. supra note 1, at
n. 13). examination of the withdrawal instructions
should be the tender agent's responsibility. Further,
consistent with Rule 14d-7(d} {17 CFR 240. 14d-
7{1}}. the Commission believes that the timeliness of
the withdrawal instructions should be determined
by ref e to the tender agent's receipt.
Accordingly. the Commission believes that
withdrawal instructions should continue to be
directed to the tender agent.

s Proposing Release, supra note 1, at 17610-11.

#*Two commenters indicated, however, that
under some circumstances, payment may be one
day slower when tenders are made by book-entry
than by physical certificate delivery to the tender
agent. These commenters suggested that when a
bidder pays for tendered escurities after the end of
the withdrawal period, a tenderor who delivered
physical cestificates will receive payment on that
day. whereas tenderors who delivered securities by
book-entry would not be credited with funds until
the following day. the Commission notes that s
securitvholder tendering certificates would be paid
more quickly only if the tender agent pays in
immediately available funds {e.g. through the
Federal Reserve wire system {"Fed Funds"}). The
Commission believes, however, that payment to
tenderors cutside of the buck-entry environment in
Fed Funds is relatively rare. Conversely, DTC
customarily receives payment from the tender agent
in Fed Funds and credits those funds to tendering
participants in DTC's clearinghouse {next day}
funds settiement system. DTC invests those funds
overnight and allocates the income among the
tendering participants’ accounts. Accordingly. the
Commission believes that it would be unlikely for a
tendering securityholder to obtain usable funds
more quickly by tendering certificates directly to the
agent. See generally Proposing Release, supro note
1. at 17610, and nn. 55 & 64.

1 Spe Proposing Release, supra note 1. at 17609~
11. As noted in the Proposing Release. the VOP
allows securities to be teadered in o safe, central,
and immobilized system that simplifies processing
for hoth the tendering participant ind the tender
agent, i addition, o the subject company’'s
securities are part of an automatic transfer program.
such as the Fast Automated Securities Transfer
program. the registration and reissuance of tendered
certiflicates in the bidder's name is greatly
simplified. Ser discussion 1l st 1761 and n. 58.
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believes that the VOP offers important
benefits to the financial community and
to the investing public and that
widespread use of those programs must
become routine.

C. Non-Use of Existing VOPs and
Mandatory Use of Securities
Depositories

Because the VOP provides a solution
to the problems discussed in the
Proposing Release, and because the
VOP offers such substantial benefits to
the financial community, the
Commission’s Proposing Release
requested comment on why DTC's
existing VOP had not been used in some
tender offers. Commenters provided
several explanations—some of an
economic nature and some of a
procedural nature. They included the
following: (i) Since payment for
tendered securities would be made by
the bidder to the securities depository.
tender agents would not be able to earn
interest overnight on funds paid for
those securities prior to distribution; (ii}
tender agents earned less revenue by
using DTC's VOP. since their fees
commonly were based on the number of
letters of transmittal submitted to them;
(iii) some transfer agents and bidders
were unfamiliar with, or did not
understand the mechanics or
advantages of, book-entry processing;28
(iv]) tender agents located outside of
New York City may experience some
delays in reconciling their books with
DTC:2% (v} bidders have been concerned
that book-entry transfer at DTC would
be subject to New York State's stock
transfer tax;3° and (vi) bidders and their
agents had no incentive to standardize
their operating procedures to be
compatible with book-entry processing.

The Commission believes that the
reasons offered for the failure to use the
VOP suggest a degree of unfamiliarity
with the VOP and its benefits and do
not suggest any inherent weakness in, or
substantive objection to, that program.
Indeed. increased use of the VOP in

2 Additional reasons of a procedural nature
suggested by the commenters for the failure to use
the VOP included: (i} the securities that were the
subject of the tender offer were not eligible for
deposit in DTC; {ii} tender agents lacked the
capability to accept securities by book-entry; (iii)
tender agents lacked confidence in depositories’
ability properly to process tender offers; {iv} DTC
allegedly is not sufficiently flexible in negotiating
special arrangements with tender agents to
accommodate unusual operational requirements:
and (v} there could be disparities among the
depositories’ procedures and requirements,

¥ See discussion accompanying notes 33-36 1fra.

2 New York State imposes a tax on certain
transfers of securities. See N.Y. Tax Law section 270
et seq. (McKinney 1966). This tax has been
suspended, in effect. by 2 one hundred percent
rebate of taxes paid. /. at section 280-4.

S-034999 0035(02)(24-JAN-84-11:01:03)
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recent vears has demonstrated the
advantages of the VOP. In addition,
many responses to the Proposing
Release concerned the operational
details of processing particular tender
offers. However. for the time being at
least, the Commission believes that such
particular refinements should be
resolved through conversations between
bidders' agents and the securities
depository and not through Rule 17Ad-
14. In addition, the Commission
recognizes that processing tender offers
outside of a depository environment
creates special revenues for tender
agents that may be reduced by the
rule.3! The Commission understands.
however, that the principal loss of
revenue will result from transferring the
float from bidders’ agents to tenderors
through timely payment mechanisms.
We further believe such prompt
payment constitutes an important and
appropriate public benefit associated
with the use of the VOP.

The Commission acknowledges that
DTC's VOP may occasionally produce
minor operating problems or temporary
record discrepancies for tender agents.
For example, one commenter noted that
tender agents located outside of New
York City may be disadvantaged when
examining letters of transmittal
submitted by tendering participants.
Since DTC does not examine letters of
transmitial for accuracy and sends them
to the tender agent for its examination,3®
a tender agent located outside of New
York faces a brief delay in determining
whether the letters are in proper form
and whether the corresponding
securities will be delivered by book-
entry or directly.?® Another co.mmenter™
suggested that similar delays and
balancing problems may occur when a
tender agent, located outside of New
York, attempts to reconcile tendering
participant's letters of transmittal and
delivery instructions with the number of
shares DTC reports as delivered by
book-entry.*

# For example, as noted in the Proposing Release,
supra note 1, at nn. 55 & 88, DTC's money settlement
system permits a tender agent to pay tendering
participants quickly for their stock. As a result, a
bidder may not earn as much income on the “float”
from funds paid to tendering security-holders as it
would if slower conventional methods were used.

*2 See VOP Procedures at 5.

* See Letter from Robert E. L. Walker. Vice
President and Associate General Counsel,
Continental Illinois National Bank. to George A.
Fitzsimmons, Secretary. SEC. May 31. 1983, at 2-3.

3 See Letter from Robert |. Vondrasek. President.
Midwest Stock Transfer Assaciation. to George A,
Fitzsimmons. Secretary. SEC. May 16. 1983. at 1
{hereafter cited as "MSTA Letter”).

% For example. a tendering participant may
submit a letter of ‘ransmittal for 100 shares of stock
10 the tender a-ent through DTC and may instruct
DTC to delive. 100 shares by book-entry to the

The Commission believes that DTC
has developed responsible procedures to
minimize these problems. As noted in
the Proposing Release, ** on the day
DTC receives letters of transmittal. it
sends copies or originals of those letters
to the tender agent for next day
delivery. DTC also maintains daily and
cumulative records of the number of
shares successfully tendered and assists
the tender agent in balancing mutual
records each day. Moreover, in practice,
the Commission believes that difficulties
experienced using the VOP have been
de minimis. while the benefits to
tenderors and tender agents have been
substantial.

In the Proposing Release. the
Commission expressed its hope that if
the advantages of DTC's VOP became
better known and voluntary usage
increased, a mandatory rule might be
unnecessary. Although the Commission
notes that voluntary use of DTC's VOP
has increased significantly during the
past several years,* commenters
generally concurred that universal
voluntary participation. while likely.
would take much too long.** In addition,
as outlined in the Proposing Release,*
and as confirmed by the commenters, *
processing tender offers outside of a
book-entry environment has significant
adverse effects on the nation's securities
markets, the national clearance and
settlement system,* and the public.
Accordingly. although the commenters
were able to identify several reasons
why DTC's VOP has not been used in
the past, the majority of commenters,
including the Stock Transfer
Association, urged that the Commission
adopt Rule 17Ad-14 promptly because
of the significant benefits it would
provide.

tender agent, If that participant’s free account
contains only 90 shares. DTC will not defiver the 80
shares by book-entry, but, instead, will return the
instruction to the participant for modification.

3% See Proposing Release, supra note 1. at n. 49,

37in 1982, DTC processed only 53% of all eligible
offers. Letter from William T. Dentzer, Chairman
and Chief Executive Officer, DTC, to George A.
Fitzsimmons, Secretary, SEC, June 1, 1983, at 2
(hereinafter “DTC Letter”). During the first quarter
of 1983, bidders or their agents used DTC to process
only 57 of the offers that could have been handled
at DTC. Statement of Kenneth M. Scholl, Vice
President. DTC, in DTC Newsletter, at 8, {June 1983).
In contrast, DTC has estimated that approximately
70% of all tender offers were processed through
1YI'C's VOP for the first three financial quarters of
1983.

" See, .., letter from Gerard P. Lynch, Managing
Director, Morgan Stanley & Co.. Inc., to George A,
Fitzsimmaons, Secretary, SEC, May 10, 1943

a4 FR 4t 176056~-09.

* See discussion dccompanying notes 19-22
supra.

1 See Section 17A of the Act and Propusing
Release, supra note 1. at 1760405
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The Commission, therefore. believes it
is appropriate to adopt Ruie 17Ad-14.
We believe that the benefits of book-
entry processing of tender offers should
be uniformly available as soon as
possible to the financial industry and
the public. We hope that adoption of the
rule will encourage other registered
depositories to develop and file
programs similar to DTC’s VOP. 2 which
will further reduce the need for multiple
physical deliveries. Accordingly. in light
of the favorable comments received, the
benefits that can be achieved
nationwide. and the desire of depository
participants and securityholders to use
VOP-type programs, the Commission
believes that efficient processing can
best occur during tender offers when the
availability of securities depositories is
ensured.*

111. Discussion of Rule 17Ad-14

A. Tender Offers to Which Rule 17Ad-
14 Should Apply

The Proposing Release asked for
commeni on whether depository
availability should be mandatory for
only certain tender offers.** While some

**As noted in the Proposing Release. (.. atn. 71,
a registered securities depository must submit to the
Commission for approval under Section 19(5) of the
Act and Rule 19b-3 {17 CFR 240.19b—4] thereunder.
any plan for the book-entry processing of tender or
exchange offers. The Commission intends to review
each plan carefully and (0 encourage appropnate
unformity among VOPs.

“'1n the Proposing Release. the Commission also
asked whether depository processing of tender
offers had any effect on the timing of critical
events—such as accrual of voting nights by the
bidder for tendered securities. See Proposing
Release. supro note 1. at 17610-11. Letters of
transmittal commonly provide that the purchaser
controls the securities” voting rights after the
purchaser pays for the securities. Under DTC's VOP
procedures, agents agree to make payment to DTC
at the same time similar payments are made to
persons who tender their securities directly o the
biddes’s agent. Thus. the availability of depesitory
processing does not alter the time when voling
rights accrue under state law or when purchase
pdyments are made under the terms of the offer.
since these matters are determined largely by
contract {e.g . letter of transmittal) among the
parties. See generally, Fletcher, Cyelupedia of
Curporations section 2029.

4438 FR at 17613. The Proposing Release also
asked for comment on whether Rule 17Ad~14 should
require the bidder {rather than the bidder's agent t¢
establish an account with a secunities depository.
See /d. at 17613. This question drew comments both
legal and practical in nature. While some
commenters suggested that bidders should he
directls responsible for establishing depository
accounts 5o that all tender offers would be
processed by book-entry. most commenters
believed that imposing thes obligation on the tender
agent would achieve essentially the same results as
smposing it on the bidder. These commenters otated
that most transfer agents are likely 0 be mare
familiar than most bidders with the exsstence of
depositories and with the mechanics of VOPs and
tender offer processing. In addition. although some
of these commenters correctls noted that Rule
17Ad-14. as currently drafted. woald not apphs tu
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commenters, including representatives
of the transfer agent community.
believed that the proposed limitations in
paragraph {b} on the scope of Rule
17Ad-14 were appropriate. other
commenters favored processing as many
tender offers as possible by book-entey
and recommended that the scope of the
proposed rule be broadened. Only a few
commenters recommended expanding
the exclusions to reduce the number of
tender offers for which tender agents
would have to establish depository
accounts.

1. Number of Securityholders and
Shares Outstanding of Subject Company

As proposed. Rule 17Ad-14 would not
apply to a subject company having
fewer than 500 securityholders of record
of the class of securities sought by the
bidder and fewer than 500,000 shares of
that class outstanding. Section 14{d) of
the Act, one of the central provisions of
the Act governing tender offers, is most
commonly triggered when a tender offer
is made for a class of securities
registered under Section 12 of the Act.
Registration is required under Section
12(g)(1)}(B) of the Act when, among other
things. the issuer has a class of equity
securities (other than exempt securities)
held of record by 500 or more persons.
Thus, like Section 14{d}{1) of the Act.
paragraph {b}J{1) of Rule 17AD-14 uses
the securityholder count contained in
Sectinn 12{g}{1}{B) as the threshold for
determining when book-entry facilities
must be available.

The requiremant that the subject
company have 500,000 shares of the
target class cutstanding was based on
several considerations. First, the
benefits of book-entry processing are
needed most in tender offers for large
companies that have substantial
shareholder bases and actively traded
issues. Second, nearly all issuers whose
securities attract appreciable trading
activity warrant depository services,
even though some of those issuers are
relatively small.** Moreover, most
commenters favored including under
Rule 17Ad-14 as many tender offers as
possible. so that book-entry efficiencies
in depository-eligible securities would
be available on a routine basis.

tender agents that are not registered transfer agents,
neatly all tender offers are handled by tender
agents that would be subject o the sule.
Accordingly, the Commussion betieves that Rule
17Ad-14 will apply to nearly all tender offers and
cettainly to thuse tender offers that will benefit
most from depository provessing.

v T Bale 5. Midwest Securaies Trusy
Cor, Ruie 2 Section 2. and Phiadelphia Beposttory
Trast Co . Rule 5. Only g few publich traded
tompanies nith fewer than 300 000 shares of
common stock outstambme have the s shares on
depusit of sergntes deposharies

Accordingly, the Commission believes
thut the size criteria contained in Rue

TAd-14{b}1). which will reach tender
offers for nearly all depository-eligible
securities, are appropriate,

2. Odd Lot Tender Offers

Several commenters discussed the
proposed exclusion in paragraph {b){2)
for odd-lot tender offers (7., tender
offers to persons hoiding fewer than 100
shares). Some commenters, believing
that Rule 17Ad-14 should apply o
tender offers for odd-lots of the subject
company’s securities. stated that
securityholders whose odd-lots are held
by banks, brokers, or other
intermediaries should be able 1o 1ake
advantage of book-entry delivery and
should not have to endure the delays
and risks of missing an offer while
waiting for their securities to be
reissued in their names.*® Other
commenters. however, including
representatives of the transfer agent
community. noted the limited secondary
trading market effects during odd-lot
offers and argued that those limited
effects justified the exclusion of odd-lot
offers. Specifically, when an odd-lot
tender offer occurs, there usually is very
little. if any, impact on the market price
of securities trading in round-lots.
Indeed. the price of securities trading in
odd-lots is derivatively priced from the
round-lots. For those reasons. in part,
DTC indicated that it generally will not
make a security ineligible for depository
services simply because it is subject to
an odd-lot tender offer. Thus, to the
extent that one of the underlying
objectives of Rule 17Ad-14 is to reduce
adverse effects on the secondary trading
markets and on the processing of
secondary market transactions during
tender offers, those concerns normally
are not present in odd-lot tender
offers.** Accordingly, while the
Commission encourages bidders and
their agents to use VOP-type programs
for odd-lot tender offers when cost
effective and efficient {o do so. the
Commission has determined not to
include odd-lot tender offers within the
scope of Rule 17Ad-14 at this time.

4 Many reta] customers owning odd dots leave
thase eecurities with their brokers-dealer or bank.
Manv other odd-lot pusitions, however, are heid
outnide securities deposttorien Sev gencrally
Proposing Release, supra nite 1. at nn 16 & 23,

47 The Commuskion tecently amended Rubes 1364
and 1ie-4 to exe lude add-lot tender uffers {17 CFR
240.136-3 and 130-4] Exclusion of odd lot tendes
uffers from Rule 17AG-14, therefora, s consistent
with the Communsion's treatment of add-lot tender
vtfers under mher tules
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B. Number of Depository Accounts

Another question posed in the
Proposing Release was whether Rule
17AD-14 should require the bidder's
agent to establish and maintain an
account with one or more. rather than
all. qualified securities depositories.*®
Many commenters who addressed this
issue suggested that the rule would best
promote safety and efficiency if
accourts were required at all
depositories, including regional
depositories.*?

Certain commenters. however,
including some transfer agents,
recommended that a tender agent be
required to establish an account with
only one securities depository. These
commenters noted that establishing an
account at only one securities
depository could simplify several of the
tender agent’s tasks, such as balancing
depository accounts, since it would not
have to deal with several
depositories.>® Many of these
commenters also suggested, however.
that all depositories should be required
to keep the subject company's securities
eligible for depository services and that
those depositories not under contract
with the tender agent should be required
to operate interfaces or links with the
primary depository {“interfzced
system”].

The Commission has monitored the
operation of depository and clearing
corporation interfaces for several
years 3! and believes that, under most
circumstances, interfaces effectively link
componentis of the national clearance
and seitlement system. Nonetheless, the
Commission believes that depository
interfaces may not be particularly well-
suited to the demands of tender agents
and depository participants during a
tender offer. During a tender offer, a
depository needs to control its
participants’ securities positions and

4448 FR a1 17613. Currently. only DTC s a
qualified securities depository See notex 13 and 42
supru. One commenter recommended that Rule
17Ad-14 not be adopted unul all depositories have
approved systems in place. MSTA Letier at 1.

#* Seg. e.g., letter from Charles M. Viviano. First
Vice President and Executive Cashier, Prudential-
Bache Secunities, to George A. Fitzsiminons.
Secretary. SEC, May 26, 1983. at 1-2. Some of these
commenters stated, however, that a linked system,
described infra. could be an acceptable alternative
under certain circumstances. See, £.4., letter from
Herbert I. Lesitt, General Partper. Spear. Leeds &
Kellogg. to George A. Fitzsimmons. Secretary, SEC.
May 24,1983, af 1.

34 n this connection. 4 number of commenters
noted that it can be more difficult for 2 tender agent
logated outside of New York City tu balance
accounts with DTC on a remote hass than with a
focal depository.

*1 See- the discussion in Securities Exchiange Act
Release No. 53461 {December 7 1487}, 44 FR 55654
iDecember 14, 1943}
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certificates closely to assure that it can
satisfy its participants’ instructions
efficiently and fairly. Requiring
depositories to use interfaces to tender
securities imposes an intermediary step
in the process, which can create
substantial Liabilities for the
participants, tender agents and all
linked depositories. At the same time,
universal dependence on interfaces
could increase the risk to tenderors and
bidders that securities commi'ted by
letters of transmittal will not be
physically delivered on a timely basis
due to fails at an interfacing depository.
At the very least. in any instance in
which a tender agent depends on
depository interfaces, the agent will
experience reduced control over
interfaced depositories, and remote
participants may face early cut-off
times. While we recognize the
difficulties associated with establishing
accounts with each of the four qualified
securities depositories, the Commission
believes that these difficulties for tender
agents are substantially outweighed by
the potential for reduced control and
financial exposure that could result from
universal dependence on an interfaced
system. Accordingly. the Commission
believes that Rule 17Ad-14 should
require tender agents to establish
accounts at all qualified securities
depositories.>?

in addition, one commenter noted that
Rule 17Ad-14 may require several
registered transfer agents. each acting
on behalf of a single bidder. to establish
redundant accounts with qualified
securities depositories. For example. if a
bidder appointed one registered transfer
agent as the depositary and another
registered transfer agent in a different
city as a forwarding agent, both would
be required under paragraph (a) of
Proposed Rule 17Ad-14 to establish
depository accounts. Since the securities
depository could then make book-entry
deliveries of securities to either transfer
agent, the commenter suggested that
establishing two separate accounts is
unnecessary and potentially
confusing.3?

The Commission agrees with this
suggestion. The Commission believes
that only one registered transfer agent,
acting on behalf of the bidder. need
establish an account with a qualified

32 As discussed infra. the Commission intends to
monitor the effect of Rule 17Ad-14 on the financial
community. inciuding the requirement of
establishing accounts at all qualified deposttories.
The Commussion will cotsider amending paragraph
ta) of Rule 17Ad-14 1n the future if necessary or
Appropriate

&4 Bep letter from Nicola 1L Caporale, Vice
Preswdent. Goldman. Sache & Co . to George AL
Fiz~mnons Secretary SEC fuae 201983 4t 2

securities depository to permit book-
entry tender and withdrawal of
securities. That agent should be the one
receiving tendered securities and
making payments therefor. Those
responsibilities will usually be borne by
the depaositary, in the case of a tender
offer. and the exchange agent, in the
case of an exchange offer. The
Commission does not believe that
duplicative accounts will afford any
additional benefits to the financial
community or the public. Accordingly,
paragraph {a) of Rule 17Ad-14 has been
modified to address this concern.®*

C. Continued Eligibility of the Subject
Company's Securities

The Proposing Release asked for
comments on whether a qualified
securities depository should be
permitted, under any circumstances, to
declare the subject company’s securities
ineligible for depository services after
the bidder (or its agent) has established
a depository account for receiving
tendered securities.?* Many
commenters, including DTC, stated that
once the depository and the tender
agent reach agreement to establish an
account, a securities depository should
not be able to make the subject
company's securities ineligible for
depository services.

Securities depositories filing
proposals for qualified programs,
pursuant to Section 19 of the Act. should
specify the times and circumstances
under which the depository would
declare as subject company's securities
ineligible for depository services. In that
regard, the Commission expects that
securilies depositories will not exit
securities from their systems absent
very compelling reasons.?®

5% Rule 17Ad-14, as adopted, would define
“depositary” as an agent of the bidder receiving
securities from !tendering depasitory participants
and paying those participants for shares tendered
and defines the term “exchange agent” as the agent
performing like functions in connection with an
exchange offer,

%> 48 FR at 17613.

56 See Section 17A(b)(3) of the Act. DTC
indicated that there are two types of offers that it
could not agree to process. First, DTC said it would
not process offers that can be terminated at any
time during a processing day on the occurrence of
some event {e.g., the tender of a specified
percentage of shases outstanding). DTC explained
that, while instructions from a participsnt to tender
shares might be received by DTC before the offer
ended. book-entry movement would not aceur until
after the offers expired. DTC suggested that it couid
accommodate even such offers if the bidder agreed
to purchase all shares tendered on the last day or
purchase them pro rota Second, DTC said it would
not process offers withont any protect penod {see
note 19, supra). DTC explained, for example, that 4
purtiipant could purchase securities on trade date
(17"} three days before an offer expires, send 4

Continuped
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D. Withdrawal by Book-Entry

Rule 17Ad-14, as proposed, addressed
only book-entry delivery and receipt of
securities. In the interest of providing a
complete tender offer service, however,
DTC's VOP permits tender agents to
return previously tendered securities,
provided an appropriate withdrawal
request is submitied to the tender agent
within the permitted time period.?? In
addition, several commenters indicated
that return of securities by book-entry in
response to a demand for withdrawal
during competing bids is substantially
easier and more efficient than physical
certificate processing ex-depository.
Since commenters and the Commission
believe that the benefits or book-entry
processing should be available in
connection with tender offers to the
greatest extent possible, Rule 17Ad-14
has been changed to include the process
of returning previously tendered
securities that have been withdrawn.

E. Tendering Physical Certificates
Directly to the Bidder's Agent

Some commenters pointed out that
there may be situations in which it is
necessary to deliver physical certificates
directly to the bidder's agent outside of
the securities depository. For example, it
may be quicker to deliver directly
pursuant to a guarantee as the end of
the protection period approaches.8 As
a result, the Commission emphasizes
that the rule does not prevent a
participant from tendering physical
certificates to the tender agent outside
of the book-entry environment, and a
tender agent is not prohibited from

letter of guarantee directly to the tender agent on
T+ 1. receive delivery of the securities from the
seller on T +5, but be unable to have DTC deliver
the shares before the end of T + 3. DTC suggested
that this problem can be avoided only in offers in
which there is a minimum protect period sufficient
to enable normal depository processing. See DTC
Letter, supra note 37, at 2-3.

The Commission recognizes that there may be
offers made under circumstances iike those
described above. in which book-entry processing
may be counter-productive and inconsistent with
the needs of the financial community and the public.
The Commission urges bidders’ agents and the
depositories to work out potential difficulties before
an account is required to be established.

57 See Section 14{d){5]} of the Act {(withdrawal
permitted until expiration of seven days after giving
nolice of definitive offer to securityholders and at
any time after sixty days of original offer) and Rule
14d-7 {withdrawal permitted until expiration of
fifteen business days from the date of offer’s
commencement and also permitted under certain
conditions until expiration of ten days following
commencement of a competing offer} {17 CFR
240.14d-7].

38 See, p.g.. letter from William A. Schreyer.
President, Merrill Lynch & Co.. Inc.. to George A.
Fitzsimmons. Secretary. SEC, May 27, 1983, at 2—4
{hereinafter cited as “Merrill Lynch letter ).
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accepting securities so tendered.5?
Indeed. under Rule 17Ad-14, a
depository participant may choose the
method of tendering most appropriate to
its needs.

IV. Related Matters Raised by
Comments

‘The Proposing Release and the
commenters’ responses raised a variety
of other issues related to tender offer
processing and the national clearance
and settlement system. Some of these
concerns, to the extent they bear
significantly on tender offer processing,
are discussed below.6? For example,
some commenters believe that the
Commission could foster greater use of
automated clearance and settlement
systems by requiring greater uniformity
of procedures among all clearing
agencies. Specific suggestions included:
{i} Requiring clearing corporations to
establish uniform buy-in and liability
notice rules; 8! and {ii) requiring all
securities depositories to have the same
eligibility criteria for securities. Under
current practice, the Commission
understands that securities depositories
customarily grant eligibility to a security
upon a participant’s request even if that
security is fraded infrequently.
Therefore, the Commission believes that
differences in depository-eligibility lists
for equity securities do not raise a
serious concern at this time.%2 The
Commission agrees that the present
differences in buy-in and letter of
liability procedures substantially impair
the efficiency of. and increase the risks
for, the safe clearance and settlement of
securities transactions during tender
offers. The Commission understands,
however, that the clearing agencies are
actively resolving these disparities in
cooperation with Commission staff
members.%3

52 The Commission notes this result comports
with the recommendation of the Advisory
Committee. See note 17 supra and accompanying
text.

€6 Several other comments would appear to fall
outside this rulemaking proceeding. For example,
one commenter suggested that the bidder's
depositary should receive from the transfer agent
both a list of the shoreholders of record and a stop
list. The Commission believes that some of these
concerns may have been addressed in Rule 14d-
5{c){17 CFR 240.14d-5{c}].

€1See Proposing Release, supro note 1, at 17607~

$2 For a discussion of the clearing agency
eligibility problems respecting municipal securiies
see Securities Exchange Act Release No. 20365
{November 14, 1983). 48 FR 52531 {November 18,
1983).

&2 if the clearing agencies cannot reach a
consensus within & reasonable time, the
Commission will consider taking further regulatory
action. such as adopting « umform rule.

Several commenters believed that all
tender offers should require a
“protection period”¢* and suggested
that the Commission adopt a rule—for
example, under Section 14{e} of the
Act—establishing a minimum protect
period.®® While the Commission
appreciates that a protection period
reduces processing difficulties,®® the
Commission does not believe that at this
time it should establish by rule a
standard protection period. Industry
custom provides an eight day protection
period for almost all offers. While a rule
requiring a minimum protect period may
be necessary at some point if custom
changes, we are not persuaded that a
regulatory requirement is needed now.%?

The Commission similarly believes
that other matters raised by commenters
involve business considerations to be
resolved among the bidder, its agent,
and the securities depository prior to
processing the tender offer.58
Accordingly, while the Commission will
monitor the use of VOP programs during
tender offers to determine whether these
concerns warrant further attention or
amendments to rules and procedures of
the securities depositories, the
Commission does not believe it is
appropriate at this time to address these
concerns in Rule 17Ad-14.89

8¢ Sep note 19 supra.

85 See Merrill Lynch letter, supra note 58, at 4--5
and letter from A. M. Ricci. Drexel Burnham
Lambert, Inc.. to George A. Fitzsimmons. Secretary,
SEC. May 27. 1983

88 See note 56 supra.

67 {f it appears that the absence of uniform
protect periods adversely affect secondary market
trading or clearance and settlement of securities
subject to a tender offer, the Commission will
consider whether further regulatory action is
necessary.

88 For example, commenters suggested certain
tender offer securities processing enhancements.
including: (i} Synchronizing the VOP “cut-off time"”
{1.e., the time by which depository participants must
instruct. for example. DTC to deliver securities {o
the tender agent by book-entry}] with the expiration
dates in each tender offer; {ii} requiring DTC to
adjust its VOP system in each offer to each tender
agent’s procedures; [1ii) expanding the Fast
Automated Securities Transfer program {see
Proposing Release, supra note 1. at 17810 and n. 58}
to simplify delivery of odd-lot certificates to
customers; and {iv] providing that book-entry
tenders be accepted even if those tenders are
submitted after the offer expires. See Proposing
Release. supra note 1, at n. 47, In aadition. although
one commenter suggested that Rule 17Ad-14 should
provide that book-entry delivery of tendered
securities 1s legally equivalent to delivery of
physical certificates. we nole that state law already
provides that securities may be effectively
transferred by book-entry delivery at a registerrd
securities depository. See e.g. N.Y, UC.C. section 8-
320 {McKinney. Supp.. July 1983): Cal Com. Code
§8320 {West Supp. 1983): 1}l. Ann. Stat, ¢h. 28
section 8-320 {Sauth-Hurd 1974): 13 Pa. Cons. Stat,
Ann. section 8-320 (Purdon Supp. 1883,

89 Sep glso nute 52, supru. '
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Furthermore, as indicated above, the
Commission intends to monitor the
effects of Rule 17Ad-14 generally and to
modify the rule. as appropriate, to foster
or accommodate further developments
in tender offer processing and in the
national clearance and settlement
system.

V. Statutory Authority

Rule 17Ad-14 is being adopted
pursuant to Section 2, 11A({a}(1)(B}.
14(d}{4). 15(c){3). 15{c)(6), 17A{a).
17A(d}{1). and 23({a) of the Securities
Exchange Act of 1934 [15 U.S.C. 78b,
78k-1(a){1){B). 78n{d}{4). 780{c)(3),
780(c}{(6). 78q~1{a), 78q-1{d)(1} and
78w(a}]. The Commission believes that
Rule 17Ad-14 is necessary for the
protection of investors and is consistent
with the public interest.

Congress, in the Securities Acts
Amendments of 1975, found, among
other things, that the prompt and
accurate clearance and settlement of
securities transactions, including the
transfer of record ownership, was
necessary for the protection of investors
and that inefficient clearance and
settlement procedures imposed
unnecessary costs on investors and
persons facilitating transactions on
behalf of investcrs. Congress also found
that uniform standards and procedures
for clearance and settlement would
reduce those costs and increase
protection for investors and persons
facilitating transactions on behalf of
investors.79

As part of the Securities Acts
Amendments of 1975, Congress also
enacted Section 17A{d)(1) of the Act,
which prohibits registered transfer
agents and registered clearing agencies
from engaging in any activity in
contravention of such rules and
regulations as the Commission may
prescribe as necessary or appropriate in
the public interest, for the protection of
investors, or otherwise in furtherance of
the purposes of the Act. In light of the
need to further the purposes of Section
17A{a){(1) of the Act in the coniext of
tender offers and the need for increased
investor protection when processing
transactions in securities of the subject
company during tender offers,”! the
Commission believes that it is
appropriate to adopt Rule 17Ad-14.

In addition. the Commission believes
that Rule 17Ad-14 will help maintain
fair and orderly markets in the trading

79 See Section 17A1a){1) of the Act

71 See also Section 1ITA()3H A} (safeguarding
funds and secunities). 17A{b}{3)(F} {safeguarding
funds and securities and removing impediments tc 4
national clearance and settlement system) and
17Afe) of the Act immolnhzation of certificates for
settlement purposes)
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of the subject company’s securities
during a tender offer.”? Because
clearance and settiement mechanisms
will be less strained during a tender
offer, market liquidity for those
securities should be enhanced.

Finally, Section 14{d){4} authorizes the
Commission to prescribe rules regarding
solicitations or recommendations to
accept or a reject a tender offer or
requests or invitations for tenders. In
soliciting tenders and acceptances of an
offer, the bidder through its tender agent
will need to provide for deposit and
delivery of the subject company’s
securities at qualified registered
securities depositories by establishing
accounts with those depositories.

The Commission believes that the
costs, if any, to bidders of complying
with Rule 17Ad-14 will he minimal.
Currently, bidders do net incur any DTC
charges when using the voluntary
offering program. Instead, costs for
operating that program are allocated
among DTC participants using these
services. The Comnmission anticipates
that depositories offering these
programs will continue to assess tender
offer service charges on participants on
the basis of participant usage.”3
Moreover, the Commission believes that
elimination of a substantial percentage
of physical certificate tenders should
actually reduce tender agent costs.

In addition. to simplify and expedite
the granting of exemptions under
paragraph {d) of Rule 17Ad-14. the
Commission is amending its Rules
Delegating Functions to Division
Directors, Regional Administrators, and
the Secretary of the Commission {17
CFR 200.30-1 et seq.) to delegate that
function to the Director of the Division
of Market Regulation, as provided
below. The Commission is adopting this
amendment pursuant to Pub. L. 87-592.
17 stat, 394, 15 U.5.C. 78d-1, d-2.

List of Subjects
17 CFR Part 200

Administrative practice and
procedure, Freedom of Information.
Privacy, Securities.

17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

32 See Section 2 of the Act

*2 In order to obtain Comnussion approval as o
qualified registered secunties depository under Rule
17Ad-14, each secunities depesstory will be required
to submt to the Commussion as part of 1ts tender
offer processing plan filed under Section 19 of the
Act a schedule of fees to be charged participants
Am, changes to those fees will have to be refded
pursvant to Section 19{b) of the Act and Ryle 1944
thereunder {17 CFR 240 10h-4}

VI Text of Rule

In accordance with the foregoing, the
Commission hereby amends Chapter I
of Title 17 of the Code of Federal
Regulations as follows:

PART 200—{AMENDED]

1. By adding paragraph {a}{43) to
§ 200.30-3 as follows:

§ 200.30-3 Delegation of Authority to
Director of Division of Market Reguiation.

* * * *

{a) * & %
{43} To graat or deny exemptions from
Rule 17Ad-14 [§ 240.17Ad-14 of this
chapter), pursuant to Rule 17Ad-14(d)
{8 240.17Ad-14(d) of this chapter). (Pub.
L. 87~-592, 76 Stat. 394. 15 U.S5.C 78d-1,
78d-2).

* * * - *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

2. By adding § 240.17Ad-14 to read as
follows:

§ 240.17Ad~14 Tender agents.

{a} Establishing book-entry depository
accounts. When securities of a subject
company have been declared eligible by
one or more qualified registered
securities depositories for the services
of those depositories at the time a
tender or exchange offer is commenced,
no registered transfer agent shall act on
behalf of the bidder as a depositary, in
the case of a tender offer, or an
exchange agent, in the case of an
exchange offer, in connectiop with a
tender or exchange offer, unless that
transfer agent has established. within
two business days after commencement
of the offer, specially designated
accounts. These accounts shall be
maintained throughout the duration of
the offer, including protection periods,
with all qualified registered securities
depositories holding the subject
company's securities, for purposes of
receiving from depository participants
securities being tendered to the bidder
by book-entry delivery pursuant to
transmittal letters and other
documentation and for purposes of
allowing tender agents to return to
depository participants by book-entry
movement securities withdrawn from
the offer.

{b) Exclusions. The rule shail not
apply to tender or exchange offers {1}
that are made for a class of securities of
a subject company that has fewer than
{i) 500 security holders of record for that
class. or {ii) 500,000 shares of that class
outstanding: or {2) that are made
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exclusiiels to secunty holders of femer
than 100 shares of 4 11ass of securitios
{3 Detuntfions bor purposes of thes

ruie {1 the terms  subject company

bus ness day secunny holders  and

transmittal letter shall be given the
meanngs prosded an § 240 14d-1thy ()
ut iess the contest othera ise regaires 4
tender or exc hange affer shall be
deemed to hay = commenced das specfied
in § 240 14d-2 {3) the term  budder
shall mean any person who makes o
tender or exchange offer or on whose
birhall 4 tender or exchange offer s
made (4] g qualified registered
seurnies depositors shall medn o
registered dearing agency havinag rules
and procedutes approved by the
Compussion pursuant 1o Section 19 of
the Seq unities Exchange Adtof 934 10
enable book-entry delivery of the
secunities of the subject compdny s
and retum ol those securities from the
tran-fer agent through the facilhities of
that secunties depository and {5 the
term depositarty  refers 1o that agent of
the hidder recen ing secunities from
tenderning depusitorsy, participants and
pasing thuse particapants for shdres
tendered The term  exchange agent
refers to the agent performing ke
tung ieps )n connection with gn
vachange uifer

) £ e popr s The Commission mas

eaempt from the pros isions of this 1ule
vither o onditionally or on specified
torms and condifions ey registened
transfer agent tender or exchange offer
ot «lass of wender or exchange offers
the ( umimiseion determines that an
exemplan is Conustent wath the putlic
interest the pratection of mestors the
prompt and 4 urdte leds ance and
nettlement ol s Unities trensat tune the
mantenance of fair and orderh
markets 1 the temon o of impediments
ta 4 national o drance and settlement
4 nlem

A I Regulators Flexihility Adt

Pursuant 10 13 1S 408(h} the
{ harman 8 the Commission 1n the
Proposing Release cerufied that Rule
1"Ad-H if sdopted would nothave o
» gnidiant cLonRmHL IMPatt e d
subintantial number of small entities The
Cummussion 1ol 2ived N Gomments on
that cottification Accordingly the
L ommussion behieses that the rule as
adopted will not have g significam
impdct on o subst antial number of small
L RER R

Vil Burden on Competiios

i+ actordants m b Secton 24a) ) of
e et the Commissian has considened
i hether Rule 17Ad-18 o ] tmps o w
hunden un  OMPELILON NOT NELE ShATy OF
approptiate i furtherence of the 4t Ay

LYY & [3C TR S K S N SR R

dist issed 1 detad i this release the
Commussion beheves that Rule 17 \d-14
10 10l redu e prod essing custs for the
financial commumiy and for the publu
{1t} will tend to chminate secondany
market mefliciencies and L wall apply
egually to all registered secunties
depositones and registered ttansier
agents Accordingly, the Commission
believes that Rule 17Ad-14 will
{fatilitate the establishment of g national
sy stem for the prompt and atcurate
tledranie and settlement of securities
trans4riions, pursuant to Section
1A NHY of the Act, and widl not
impose 4 burden on tompetition that 1
NOt Betessary Or appropriate 1o furthes
the At

#y the ( umnussaun

Dated fanuan 19 144
George A Fitzstmmaons
Se ity
PR ad et i1 484 hd
RLLNG CODE 8010-01-M

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

'8 CFR Part 270
{Dockel No RME0-33-001, Order No. 356/

interpretive Rule tor Btu Measurement
Standard Linder the Natural Gas Policy
Act of 1978

Tepued Januan 149 1964

AGENCY: Federal Energy Regulaton
Commussion DOF

ACTION: {nterpretive tule

SUMNMARY: The Federal Energy
Reguiaton, Commismon {Lommiasion] is
amending iis Blu medsurement
regulations for gas sold under the
Natural Gas Policy Act of 1978 (NGPA)
These regulations are intended to
implement the Dhstrict of Columbia
Carcurt Court of Appeals decision in

17 ¢ ratate Natural Gas Association of
iritiay Federal Energy Regulaton
< emmmtaston The Commission s
amending 115 reguldations in § 270 204 to
reguire thet the masimum lanful price
for gas sold under the \NGPA must be
Lalculated based on the Btu content of
gas medsured under the standard test
vonditions defined In the Commission
EFPECTIVE DATE: Januar 19 1984

FOR FURTHER INFORMATION CONTACT:
Nanty M Rizzo Offwe of Genetal
Counetl Fedetal Energy Reguldton
Commission 825 Sorth Capitol Stredt
SF Washington DO 26426 (202) 457~
14

SUPPLEMENTARY INFORMATION!

1 Introduction

fThe Fedesal Hiu‘i)i& Rl*ﬁiﬂ(ﬂﬂi\

Compussion {Lommission) is amending
iy tegulations for detvrmining ot
privng purposes the quantity ol heat
energy involyed g o Tirst sale of natural
s putsuant to the Natural Gas Policy
Act of 1978 INGPA) In so donyg, the
Commussion 1s implementing the
deasionan Interstate Nuthea Gas
Yssociation of Amerne Vo Federal
Enerngy Regulatory Conanission

{ING V17 T in which the court vacated

& 270 204 of the Commission s
regulations

The Commission 1s amending

§ 270 20+ic) of s regulations to specify
that the number of Btu's determined
under the “stundard test conditions™ set
forth in § 270 204 {a) and b} must be
used for establishing the maximum
lawful payment for gas sold 1n a first
sale Briefly staled, this amendment
establishes that the Btu content of gas
sold 10 d first sale under the NGPA must
be determined on the Lasis of the
natural gas being suturated with water
vapor at 60 degrees Fahrenheit at o
pressare of 14 73 psia, regardless of the
attual delivery tonditions

1. Background

The energy value of natural gas s
expressed in terms of British thermal
units {Btu's) each Btu representing the
amount of heat energy needed to raise
the temperature of one pound of water
one degree Fahrennent

Undes the Natural Gas Adt {NGA), the
Commussion estabhshed pnoes per
thousand cubic feet (Mcf) for naturdl gas
sold i the interstate market The
Compmussion permitted upward and
downward adjustments fo these rates 1o
reflect the Btu content of the gus
determuned under certain standard test
conditions  * These adjustments were

164 Jd 1 (30 Cir 1984) The L nited States
Court o1 Appeats for the Dhstrict of Columing Crrout
issued 1ty manddie m /%G 4 1 on Gevembn r 8 1961
On Ders mber 10 481 Chied Justier Burga demed
withau prejudic e roguests for stay of the mandan
tbed by the { umtussion and ather partics On
Jitiuary 17 1984 the Commission Dl d o petiton for
arit of G Mieraft and @ w0ton 10 stay the mandate
with the United Slate s Supre me Court

More sppcitic slly the  standard test s onditions
de te rine e 01 nputes the number of B s produced
by the combuntion ol tonstant pressure of thi
it ant of gas wiich would ocrupy avolame 10
i fout at g tomperatore of G0 1 ahre nhe gt
soutated with water vapor and undur g presiure
cquivan b to that of 3000 mche s of mercury at 32
oot gndundo stand and g saitation st foree
9Bt G cul mactors per stoond squoated) wath aic ol
the wane tompetshae o pressun s the gas when

tr ptawucts Foombuostion e coofed to the initial
tooproatae of the gas and ot and wheoo the water
toan tEycarbost onas condensed tthe iguad

Y IHTER L i oand hh dil 1148 )
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