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1 evidence shows the testimony you have given is false, we may 

2 refer it as appropriate. 

3 Do you understand those instructions? 

4 THE WITNESS: Yes 

5 MR. KOTZ: Okay, great. 

6 EXAMINATION 

7 BY MR. KOTZ: 

8 Q Okay, first thing I'm going to put into evidence is 

9 Exhibit i, a Notice of Rights which you were given -- you 

10 signed and dated. Confirm to me that this is your signature 

11 and -- on Exhibit 1 

12 A That is my signature. 

13 Q Okay, great, nll right, so we're going to mark 

14 this as Exhibit i. Now we'll start with a little background 

15 and then we'll get into some specifics, show you some 

16 documents. Okay? 

17 Could you describe for me, please, your education 

18 beginning with college? 

19 (SEC Exhibit No. 1 was marked for 

20 identification.) 

21 THE WITNESS: Yes. I'm a graduate of Brooklyn 

College, graduated in 1978 with a BS degree in accounting. 

23 After graduating, I took a couple of additional accounting 

24 courses because I didn't have sufficient credits to qualify 

25 as a certified public accounting accountant. And that's the 
~::.-i;l.... .1..:-~~-..; .,:.·,...;.i,.,,,.-.. ;:. . ~ 
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1 extent of my formal education. 

2 BY MR. KOTZ: 

3 Q Okay. What was your first job after college? 

4 A I worked for the Comer Clearing Association, which 

5 is a clearing association for commodities, futures, exchange, 

6 you know, primarily metals, and I was an accountant for them. 

7 And that job lasted approximately one year. 

8 Q Okay. What did you do after that? 

9 A I got a job with the U.S. government. It was the 

10 Department of Health Education and Welfare, HEW. And that 

13 job was an auditor. 

12 Q Okay. 

13 A And that job lasted approximately two years. 

14 Q And what about after that? 

15 A After that I was able to transfer to the Securities 

16 and Exchange Comrriission as an -- I got a job as an examiner, 

17 I believe it was at the GS-9 level. And that job entailed ' 

18 doing field inspections. And I was employed with the SEC for 

19 about two-and-a-quarter years. 

20 Q So that was starting in about 1981? 

21 A That's approximately right. 

22 Q Okay, so from 1981 for ~ little over two years you 

23 worked as an examiner? 

24 A That's right. 

25 Q All right. And then what did you do after that? 
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1 A Then I left because I had some difficulty becon~ing 

2 a certified public accountant, so I went into public 

3 accountant -- public accounting for approximately one year, a 

4 little less than one year, and was able to work on a variety 

5 of audits, a lot in the financial service industry, and was 

6 able to get my experience to qualify as a certified public 

/ accountant. 

8 Q Okay. And then what did you do? 

9 A Then I came back to the SEC, this is in -- I 

10 believe it was in April of '84, and I came back as a 

11 senior-level examiner, at that time I believe it was a GS-12. i 

12 And came back and did field examinations. 

13 Q Okay. And have you been with the SEC since that 

14 date? 

15 A Yes. 

16 Q Okay. So what promotions have you received over 

17 time? 

18 A Okay, the dates are going to be approximate. 

19 Q Sure. 

20 A I was promoted to a branch chief, I think it was in 

21 '87 or so, 1987. And then about a year later I was promoted 

22 to an assistant director -- and then in -- it was probably 

23 about 1988 or so, okay? And then in -- I believe it was 1992 

24 I was promoted to an associate regional director and I've 

25 acted in that capacity -- I've had that job ever since. 
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1 Q Okay. Give me, generally, the duties that you had 

2 when you were a branch chie~. 

3 A As a branch chief my duties were to do field 

4 e x arni n a t i on s . I spent a lot of time in the field doiny 

5 examinations of large broker-dealers. I was also involved 

6 with writing reports, supervising staff, and reviewing 
7 reports as well. 

8 Since I was, you know, pretty experienced with 

9 large firm examinations, in my -- you know, my position as a i 
10 branch chief was a little -bit 1 unusual, you know, I spent more 

11 time in the field than most other branch chiefs because I was 

12 more of a sort of technical expert and so 1 spent more time 
13 in the field. 

14 O OZay. ~hat about as an assist,nt director, what 
15 were your -- 

16 A Assistant director, again, I spent quite a bit of 

17 time in the iield continuing, you know, -- step up in 
18 responsibilities and also providing more guidance to staf~, 

19 you know, I was -- I think at that time instrumental in 

20 getting together like a new method o~ hiring people, which 
21 was, you know, a the very -- you know, at the very early 

22 stage in people leaving schoo3, it would be the G.'-7 level, 

23 you know, going to schools, you know, and outreach programs 
24 at schools. 

25 it was also -- you know, reviewing reports, 
~~~~;___~_~~~ 
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1 managing the branch chiefs that were assiyned to me. think 

2 there was two branch chiefs assigned to me at the time but 

3 I'm not 100 percent certain on that, it was like one or two. 

4 So it was still iield work mixed with more - a step up in 

5 supervisor responsibilities. 

6 Q Okay. What about when you began as an associate 

7 regional director? 

8 A As an associate director -- you know, still going 

9 out in the field a fair amount of time - in the early years, 

10 anyway. At that time, we had two associate directors. Marty 

11 Coverberg was the other associate, so he was in tlie office, 

12 more working with the administration of program. 

13 Once again, I was more the technical expert so I 

14 spent a fair aInount of time in the field. But then again, 

15 yoii know, more administralive respcnsi~ilities, you know, 

16 taking more responsibilities for training and reviewing 

17 reports, you know, it would be more large firm type of 

1~ reports that I would be involved in, those type of issues. 

19 BY MS. STEIBER: 

20 Q How many days a week would you expect your branch 

21 chiefs to be in the field? 

22 A We talking about currently or -- 

23 Q Currently. For an exam, how many days -- 

24 A It really varies. I encourage the branch chiefs to 

25 be in the field as much as possible, but it does vary 
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1 depending upon the ~eniuriCy o: thf stafi tiat's involved. I 

2 have;i number oi seriior stsii now, but I rncourage People to 
3 be out there as ~ branch chief. Even as an dsslstant 

4 director because I think it's real important that people have 
5 their eyes and ears open in doing that review work while 

6 they'se in the field where the work's ongoing. I would hope 
7 it would be, you know, a day or two a wefk, that's not always 
8 possible, okay? And sometimes with the experienced examiners 

9 it's unnecessary so it15 really -- it rfa?ly does vary. 
10 Q So if you had ;i junior examiner you'd expect them 
11 to be in the field more. 

12 A It would be more, exactly. 

13 BY MR. KOTZ: 

14 Q What 2bout assistani directors, h~w much time would 
15 you expect them to be in t~ie tieldT) 

ii; A They're in ihe iifld less, you know, because we do 
17 have quite a few branch chiefs at this point. I -- we have 

18 about 12 ur 13 in the broker deal inspection program. Once 
19 again, I encourage the assistant directors to be out in the 

20 field as well. Especially in the large firms, the large 
21 firms, you know, I think there we need, you know, that type 
22 of coverage. 

23 BY MS. STEIBER: 

24 Q Why? 

25 A Well, the issues a~ large firms tend to be much 
~~-·`-·;·-~ :1·-· -----~~ 
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1 more complex. You know, there's -- first of all we assign 

2 more people to those exams, you know, it could be six to 

3 eight people on a large firm exam. Issues are more complex 

4 and, you know, I think the assistant directors, I have 

5 several that are very experienced with large firm 

6 examinations and it's important that they share their 

7 knowledge, train people and guide people. 

8 You know, I don'twant people coming back, you 

9 know, with an exam report and dropping it on the assistant 

10 director's desk for review, you know, that's not what we 

11 want, especially large firm exams. You know, we want, you 

12 know, we want the process to be pretty integrated 

13 so -- especially with large firms I want -- you know, I 

14 expect the assistant to be out there. We're 

15 somewhat -- again, this would always happen -- most of the 

16 time I'd say it does with large firms. With smaller and 

17 medium-size firms I don't think that happens. 

18 BY MR. KOTZ: 

19 Q So if you had a six-week exam, how many days would 

20 you expect the assistant director to be there? 

21 A Now, what are we talking about, are we talking 

22 about -- 

Q Well, either. I mean, tell me first for a large 

24 firm and then for a medium-size. 

25 A Okay, for small medium-size firm I would not be 

·-~·-···;··;··;;11-i-i ;·~-l;i=:~ 
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1 surprised if they're not out there. 

2 Q At all? 

3 A At all, yeah. In which, you know -- again, you 

4 have a branch chiet. Okay, we have a branch chief that, you 

S know, maybe will be out there, I mean, you know, but 

6 depending on experience level of the staff. But for small-, 

7 medium-size exam it's -- it possibly would not go out. 

8 For a larger exam I would hope that the assistant 

9 director would be out there at least once or twice to make 

10 sure, you know, things are going well. We don't have a 

11 standard amount, like they're, you know, saying you have to 

12 be out there once a week or have to be out there, you know, 

13 twice a week, you know, it's not like that. A lot of it 

14 depends upon your supervisor who's assigned to the exam, the 

15 nature of the exam. So it, you know, there's no hard answer 

16 to that question. 

17 Q And -- 

18 A And, you know, it really does, you know, some of 

19 the assistant directors could add a real lot and they're real 

20 interested in working the field, so if sometimes they do want 

21 to get out there just to -- just sort of to add what they can 

22 add. 

23 Q And what about as an associate director? Would you 

24 be out in the field at all for an exam? 

25 A That's my favorite part of the job, which 
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1 urifortunately, _ d, les" J~nd less t~iese days. i do go out, 

2 but it's no~ to the level that I wou?d like. You know, I go 

3 owt on large-firm examinations, you know, occasional 

/1 meetings, soinetimes exit interviews. In the course or like a 

5 very large exam I could be out there once or twice. And, you 

6 know, I'm talking about, you knew, the biogest firms, the 

7 large bracket firms. I don't generally go out for medium, 

8 even some or the smaller large firms. And sometimes 1 don't 

9 go out. Sometimes I will not go o~t bec.ause you're just 
10 pulled in a lot of different directions. 

11 Anti also, one or the things that i have to be 

12 concerned about, I have a number of very -- you know, very 
13 capable assistant directors who have been with me over 
14 15 , years, and -- you know, I have to -- you know, trust their 

15 abilities, too. You know, these are very seasoned people 

16 and, you know, I've worked with them over the years and I 
17 

18 times or upset what they're trying to do. So, you know, I've 
19 got to deal with -- I try to balance that. 

20 Q Okay. All right, let me ask you some questions 

2? about tips and complaints. Go back to -- wait, before I get 
22 to that, you were associate regional director from 19Y7 to 
23 the present? 

24 A ~'m sorry, it was 1992. 

25 Q '92, I'm sorry, 1992 to the present. And how many 
~~;;;i i r,.,,;-..;,~ i,;;;;~;~;:,;;~ ;·a.i;;.;,~,,. ._U,,~_~;~;,Ei^~.l.;)i ir)i-i~-I5i-ill~i"'".i-·^i-ii~il-i~i(:;:~ 
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1 assistant directors did you have generally during that period 

2 of time under you? 

3 A It has grown. I think when I first started out it 

4 may have been -- it was like two or three and now there's 

5 five. 

6 Q Okay, who are the five now? 

7 A      John Nee,  

8  and -- someone's going      me -- oh, 

9 God --   Oh, if  knew -- forgetting  

IO name, boy. 

11 Q And how long has Mr. Nee been in that capacity 

12 under you? 

13 A Excuse me -- John has been in that capacity a 

14 number of years. I would estimate it's eight years or so, 

15 ten years. It's been a while. 

16 Q Okay. All right. So, with respect to handling 

17 tips or complaints, going back to the 2004 time irame, okay? 

18 Were there formal policies and procedures for handling tips 

19 or complaints in the New York office in 2004? 

20 A We have a group, we have a -- there's several 

21 different, you know, I think, groups that handle complaints 

in the office. But during that period in the broker-dealer 

23 section we have a complaints group that would -- you know, 

24 different complaints from the public would be routed to that 

25 group and then there's a staff attorney, she's actually a 

'~QY 
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1 senior special counsel that reports to me, Ellen Hersh, and a 

2 branch chief Sandy Sadwin who provide oversight for that 

3 group. 

4 Q So are there forma7 policies and procedures that 

5 they're supposed to follow? 

6 A Written policies, not to my knowledge. But you 

7 know, there are general policies and it's been discussed but 

8 we don't have like a sort of a rule book of specific 

9 policies. 

10 Q So dothey log the complaints in somewhere when 

11 they get them? 

12 A Yes, I believe they do. 

13 Q Do you know where? 

14 A I am not sure. 

15 Q Okay. And do they follow up from there once it's 

16 logged in? What would they do once it's logged in? 

17 A They take some action, either depending upon 

18 whether, you know, they believe it's something that's 

19 relevant for the staff to investigate. If they think, you 

20 know, talking about the complaint analysts, if they think 

21 it's something that the staff should investigate it would 

22 probably be referred to Ellen Hersh who then would evaluate 

23 It. And if she thought it was something interesting she 

24 would speak to me about it, either speak or send me an a-mail 

25 about it, that's generally how it works. 
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1 Q So let's 

2 A Sonlctirnns, you hnow, an jnaiyit would also go to an 
3 assj,tant director, that tyi~ie would happfn also. I just want 

.4 to make clear :hat thfrf are other conp~aint systems as well. 
5 1 think there's an Enforcement comp?aint system - 
6 Q Right. 

7 H -- complaints, tips and referrals, which -- yo, 
O know, goes on ill Enforcenient. J have less knowledgt· of that 
9 system, but, yeah, I just want to make you aware that it i 

10 exists. 

11 Q But let's say a complaint comes in 
and it's looked 

12 at, the determinatiori is they should do a cause 
exam based on 

13 the complaint, right? 

14 A Yes. 

i', So then they would refer it 13 you or an assistRrt 
16 director? 

17 A It would go to El~en Hersh. She would, you know, 
18 ii she tho~ght it would -- it merited an examination, she 

19 would generally speak to me about it and then we would, yoU 
20 know, if 

21 solnfone signed immed;ately. If not, we have -- you know, 
22 these reports ~hat we put out weekly, we put it on the front 
23 page oi the repoIi~ as an item to consider for future exams. 
24 Now, would she follow up to make sure that it 

25 actually does develop into a cause exam? 

MADOFF EXHIBITS-01437 



Page 20 

1 A She generally would monitor that report. 

2 Sometimes, you know, she'd come in and say -- and tell me, 

3 "Bob, there are some items that are unassigned on t~at facing i 

4 page for a while," and I would be made aware or that. But 

Q Okay. 

6 A -- generally people were pretty good assigning them 

7 out. 

8 Q But if there was some time that went by after the 

9 complaint came in and it was -- the determination was made to 

10 have a cause exam but the cause exam hadn't been initiated, 

In Ellen would go and say, you know, "Where are we on this? 

12 What's going on?" 

13 A I get a copy of that report, you know, I'm getting 

14 the weekly report. And she may come into my office and 

15 remind me that this hasn't been assigned. 

16 Q Okay. 

17 A Would that happen in every case? I'm not sure. 

18 Q Okay. 

19 A Okay? 

20 (1 Okay. Let me show you an e-mail. We're going to 

21 mjrk it as Exhibit 2. And this is an e-mail dated 11/2/2004, 

22 2:56 p.m., from   to a variety of people. And 

23 then below that you can see there's an e-mail from you to a 

24 group of I,eople dated Monday, October 25, 2004, 9:10 a~m. and (~ 

25 it references following up on an e-mail from Mark Schoenfeld. 
"" "-1-;'-'·-~;~ ·--- ·- - · ;--?-·;· -;-I ·---:· ;-··~··--~;·;-·-;;;i~i;;;;;.;~.;;.r~, 
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1 (S~C Exhibit No. 2 was marked for 

2 identification.) 

3 THE WITNESS: Can I read this -- 

q MR. KOTZ: Sure 

THE WITNESS: Okay. I 

6 BY MR. KOTZ: 

7 Q Okay. And there you can see attached to it is a 

8 memo from you and Richard Lee to all BBIP staff, subject: 

9 complaint, tip, referral procedures. And it says, "In 

10 January 2004 the Commission institute a new procedure for the 

11 processing of complaints and tips received from the public." 

12 Do you know what -- why there was this new 

13 procedure instituted? 

14 A I believe it was a result of some past problems 

15 that occurred with complaints received. 

16 Q Okay. And so this CTR process, were you involved 

17 in this? 

18 A It was sort of an odd system. You know, we had 

19 some involvement, obviously from these documents, but it was 

20 not soIoething that, sort of, we controlled or had, you know, 

21 free access to. So it was strange, based upon what I 

22 understand, we -- you know, we can't directly access that 

23 system in the exam program. It was more an 

24 Enforcement-type -- you know, tracking system for complaints. 

25 But -- you know, when it first came out I 
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1 understood our obligation is to make sure that -- you 4now, 

2 if we opened up something that related Lo a complairiC we 

3 should be inserting something -- making sure it's inserted 

4 within the CTR system. And this is what these memos were 

5 about. 

6 Q So you - we talked before about a situation where 

7 a complaint would come in and it would be referred for a 

8 cause exam. were there other situatioris where a complaint 

9 would come ic and it would be referred to Enforcement through 
10 this kind of process? 

1 i A I have rarely referred to Enforcement, pe rsona I ~y . 
12 Q Okay. 

13 A You kriow, I have heard of comp3aints being referred 

14 to En~orcemenir by our analysts -- the complaint analysts. I 

15 don't believe it is done through this CTR process, per se, I 

16 think they just -- you know, let some of the complaint 

17 people -- the Enforcement people -- duty officer in 

18 Enforcement who handles the complaints, during the period 

19 with Jason -- they give them some awareness of the matter. 

20 Q But it says in here, "Following up on 

21 Mark Schoenfeld's recent e-mail, we are obligated to report 

22 to Enforcement any significant com~laints, tips or referrals 

23 that we've become aware of." 

24 Mark Schoenfeld was the head of the office? 

25 A Right, right 
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1 Q So Page 2:1 
what is this rpferrinq to? 

You -- it says In 
2 here yOU're o"ligated 

to report t,..y _ to i~nforcfmont 
any 

3 Significant 
complaints, tips or r~ferrals. 

4 A Well, if we got 
a complaint -- 

you know, in __ and 
5 it would be through one of 

our analysts 9enerally, okay, ~r~ 
6 you know, sometimes, 

you know, we got an informant or 
7 something like that whicn -- 

someone to complain, ..d ,e 
8 decided to do a cause exam as 

a result. of that complaint, 
9 then we should 

reporting it through the CTR 
system. Okay? 

10 Q And then -- 

1? )I So 211j .1 Ijrlii jif dii~eriut than, 
you know, than 

12 you rfrerring a coniplaint 
Over to them. 

13 Q Okay. And so 
i" the idea there that then 

14 Erliorc:ement will have 
that information 

SO they can look at it 
15 and rletermine whether, i,, addilinn 

perhaps, to , cause exam 
16 

O' maybe j,,tead ol a cause exam, Enforeement decides to do a 
17 full-blown investi9ation or open a MUI. 

18 n Yeah, it's possible. 
I think they also just wanted 

19 to 

~idcX unai was coming into ihi house. I think t.har was a 
20 part of the process. 

21 O But who would -- : 

A I don't zecall being pushed 
aside and saying, y,, 

23 krior~, "We're going to do 
"" inve3tigatio~," ,n ,,e of these 

24 matters that we ..,t over. 

25 So who would have 
access to the C1'R system7 yoU """···-:;-·o~.,,, .I3·I_F-'IXI;C ;: 
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1 said it would be Enforcement; right? 

2 A Yes. 

3 Q Okay. 

4 A It's En~orcement. 

5 Q So -- 

6 A Yeah, I~don't know exactly who David has access to 

7 that system, but I know that we do not routinely have access 

8 to that system. 

9 Q Okay. But I mean the purpose of this system put in 

10 place in January 2004 was to have matters that that came in 

11 as complaints thal- you were doing cause exams on, reporled to 

12 Enforcement in some manner. 

13 A That's what I understand, yes. 

14 Q Okay. 

15 MS. STI~IBER: And do you know if this system was 

16 implemented throughout the examination program, in the other 

17 ofiices and in headquarters, or was this just a change to the 

18 New York program? 

19 THE WITNESS: I am not sure how it was implemented Jj 

20 in other offices. 

21 MR. KOTZ: Do you know i~, generally, complaints 

22 that came in that initiated cause exams were reported in this 

23 system? 

24 THE WITNESS: I don't know for sure. I don't know 

25 if all complaints -- that process were reported. 
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1 MR. KOTZ: Okay. 

2 MS. STEIRER: Is this system still in place? 

3 THE WITNESS: I believe it is 

4 BY MR. KOTZ: 

5 Q Okay. Let's say the determinbtion was made to do a 

6 cause exam based on a tip or a complaint. How would one 

7 determine the focus or that exam? 

8 A Well, generally, the way ii works, you know, with a 

9 complaint, it's pretty specific, you know, the language of 

10 the complaint -- sort of a lead-in in terms of what to do. 

11. But, you know, before a cause examination is undertaken we 

12 wo~ild look for similar complaints, ohvinusly, that's one of 

13 tne things that we consider. But Ihen there would generally 

14 be a discussion with, you know, the stafi ~ssiyned, you kriow, 

15 t~e branch chief, possihly the assistar.t director do some 

16 research on the firm and try to niake the determination what I 

17 else should be covered during the course of the exam, 

18 determine the scope of the examination. 

19 Q Okay. 

20 A But the primary scope is going to be sort or that, 
21 you know, that complaint. 

22 Q Okay. But so who would make the iinal decision in 

23 determininy the scope of the exsm based on a complaint? 

24 A Zt's generally the branch chief working with the 

25 i.ssistant director. It's that sort of dialogue that should 
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1 be going on. 

2 Q So at the associate director ~evel you wolidn't 

3 nec~ssarily get involved in that? 

4 A I could get involved in some, you know, and I have 

5 been involved in some cause exams where I've opined and had, · 

6 you know, have indicated, you know, I want this included in 

7 the scope. 

8 U And so when you were to get involved you would be 

9 the one who made the final decision because or your position? 

10 A That's right. But, you know, many times, you know, 

11 this is -- you try to hear different people's views and 

12 frankly, sometimes I'm not close enough or I'm wrong. And 

13 so, you know, occasionally, you know, I'll de~er to the 

14 judgment of someone who maybe is a little bit more 

15 knowledgeable in a product area or maybe has a little bit 

16 better _nsight. So, you know, that sometimes does happen. 

17 But ultimately, I'11 concur. 

18 Q Right, but in the end it'll be your decision, even 

19 if your decision is based on what somebody else said? 

20 A That is correct. 

21 BY MS. STEIBER: 

22 Q And you said at the beginning you look ~or similar 

23 complaints. Do you look ~ust in the New York nf~ice or is 

24 there a system where you can see complaints that have come in 

25 throughout the Commission on the firm? 

--;-;··:·;-·-··-;-;-;......;.i 
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1 A They look in t.he New Yolk office and then, yo:~ 

2 know, they would try to do like some sort of review of tile 

3 ACT system nationwide and try to see what else -- 

4 Q The ACT system? 

5 A Yeah, I believe th3t'5 t~ie acronyn; for the 

6 complaint system, na~ionwide complaint system, which, you 

7 know, we have access in New York and I tjink we had searched 

like New Yolk hased complaints, but then ii's a more global 

9 system so it's a nationwide system as well. But that, again, 
10 is apart from the CTR system. 

11 Okay. And all of the comy,laints are also supposed 

12 to be logged into this ACT system? Or all the exams are 

13 logged into the ACT system? 

14 A Thr exams are not 13yged in, the complai~ts that we 

15 receive should be logged into thdt ACT system. 

16 Q And was that in place in 2004? 

17 A I believe it was, yes. 

18 O Okay. I~ 

19 A I believe sc, you know, because it -- there has 

20 been changes in the complaint system over the years, llm not 

21 sure when poirit of change occurred. Okay? 

BY MR. KOTZ: 

23 O What about in terms of other exams, how would one 

24 determine th,t~ Woult-l you look at t~e Start System? 

25 A In terms of other exams -- 
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1 Q Yeah. 

2 A going on at an entity when consideriny an exam? 

3 O Yeah or if th~y'd dorip ari exarll two years 

ii previously, 1 mean wouldn't ~hat be something you would do 

5 when you start an exdm to see if so~ebody else had done an 

6 exam at some point? 

7 A Absolut~ly. YoU review past examination reports 
8 Q How would you ~igure that out? 

9 A You get that information from Start. We also have, 

10 you know, most of t~le time i~ you look at a broker-dealer i, 

11 oiir region you have dccess to our PD drive, you know, 

12 regional drive, and has all the reports there so you could do 

13 a search with reports there, biit Staiz is probably the 

14 easiest way and that's the way it - you know, I know I've 

15 checked that on occasion to see when the lasi exams are and 

16 t.hat's probably the most practical way. 

17 Q What about NRSI, would you do an NRSI search before 
18 you did an exam? 

19 A Generally, NRSI searches are done as part of the 
20 exam process. 

21 Q Hut they wouldn't pick up an exam they would only 
22 pick up investigations? 

23 A Right, right, indications of investigations But 

2~ ~hat becomes very important, especiaily, you know, in 
25 cause-related matters. 

··-: -·~,·;. ·~,.·;- i~;···~~ 
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1 Q Okay. 

2 A Okay, so we want to know what's out there, what the 

3 landscape is, so it is generally done. 

4 Q Okay. Now, you receive a tip or complaint and the 

5 determination is made to begin a cause exam. How long would 

6 it normally take from the time the tip or complaint is 

7 received until the cause exam was initiated? 

8 A I don't think there's really typical there. You 

9 know, if something, you know, we hear someone is stealing 

10 money, it's going to be quick, we're going to try to move 

II quickly on that. If it's a Ponzi scheme where someone's 

12 stealing money we're going to try to get the staff out as 

13 soon as possible. 

14 Q Are there situations where -- 

15 A -- it could be the same day, it has happened the 

16 same day. But what we try to do is -- the reason I answered 

17 it's hard to answer and I think you'll understand this, is 

18 depending upon what the matter is we have to get staff that, 

19 you know, if it's a technical matter, has some background in 

20 that. I may not have anyone who is available. At any point 

21 in time I have a large number of exams going on in a program, 

22 especially these big firm exams, you know, we have six, 

23 eight, ten people out there, you know, and I just can't take 

24 people off those exams. 

25 So sometimes you have to wait for certain exams to 
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1 end and the people roll oif t~nse exams. So, it's a matter 

2 oi gellting the correct -- th~ right expertise and having 

3 peop~e available. So it's sometimes very hard to judge. 

4 (Z So, sometimes it will take months? 

5 A It could take months. 

6 Q Okay, years? 

7 A I would not hope years, especially -- if we deem 

8 it's a significant complaint I would not expect it to take 

9 years. Sometimes it could take months, though. 

10 Q Okay. 

11 BY MS. STEIBER: 

12 O So you don't think there's any point that it takes 

13 too long, more than a year. Like let's say it takes nine 

14 months to gel: out, do you think Iihat that is too lony to -- 

15 A It depends upon what the issue is, what the 

16 circumstance is. 

17 Q What if -- 

18 A Nine months, it could conceivable happen. You 

19 kriow, if you're really looking at a very technical matter and 

20 we're trying to match a person wt! believe has the appropriate 

21 skills, you know, it could happen. Some of the exams -- I've 

22 had exams go on for quite a while and then sometimes people 

23 are needed on other matters, you know, so it -- sometimes it 

24 could take a while. Nine months is gettiny long, though I I~ 
25 hear what you're saying. 

MADOFF EXHIBITS-01448 



Page 31 

1 BY MR. KOTZ: 

2 O And how long should it take normdlly to complete a 
3 cause exam? 

4 A It varies. rt could be a week, it could be several 

5 mont~s. It depends upon the investigative work that's 

6 necessary, and part of what we do, and I'm sure you've 

7 ~iobably seen a fair amount or this in your own review, is we 

8 review e-mail. And that e-mail is a wild card. You know, in 

9 the cause exams it's very important and that sometimes takes i 

10 a while to get, and then once we yet it we ~ot to review it, 
11 so it takes time. 

12 C? So, usually a fixed period of time that is 

13 deterniined beiore the exam starts in terms of, say being 
14 onsite, that the cause exam is supposed to take -- 

15 A We 9eneral~y try to give people estima~es of the 

16 amount of time -- you know, the expected field work time. 

17 Q Okay. 

18 A That's what we try to do. Those are not hard 

19 numbers, though -- 

20 Q Okay, so if there's -- 

21 A -- they can change. 

22 Q -- if there's a situation where they'rp doing an 

23 exam and they still have questions st i-he end of that time 

24 period, they could extend it? 

25 A That's right. 

'-"' 'liU··'·-i~x,ii:~ 
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1 Q And would you say they should extend it in that 

2 situation? 

3 A Yes. Well, the process is they should have i 

4 discussion with their branch chief and assistant director, 

5 you know, and try to get thai extension. And, yeah, we 

6 frequently go longer than that sort of planned period, which 

7 sometimes gets me a little annoyed to be quite honest, but I 

8 understand, you know, the -- especially with matters that are 

9 of a cause nature or possible Enforccmenr referrals, I 

10 understand we have to put the time in, we have to review the 

11 e-mails, so I understand it going long. 

12 Q Why would it get you a little annoyed? 

13 A Well, I'm trying to run a program which is diverse, 

14 aggressive, and we're trying to conclude a number of exams 

15 each year. 

16 Q Right. 

17 A So, with that and trying to have some sort of 

18 reasonable time limits for exams to be done in. And, you 

19 know, each exan~ is a little bit different, staff is a little 

20 bit different, but it -- if I have certain exams that are 

21 oversight and we don't have too many findings, you know, 

those are the exams I expect to be tighter and to be closer 

23 to that estimated time frame. Cause exams are a little 

21 diiferent i~ you don't know what directioc they're going to 
25 go in. 

~ 
-·"i~~··i··l-·; ;u 

MADOFF EXHIBITS-01450 



Paye 33 

I Q Is there a particular number of exams that you kind 

2 of look to complete in a year? 

3 A Yeah, generally we do. We have projected numbers 

4 we work out with the Office of Compliance and Inspection of 

5 Examinations, so, you know, we have that number. 

6 Q And the assistant directors are aware that there 

7 are certain numbers of exams that they're kind of responsible 

8 to make sure move along? 

9 A They have an awareness that we have to complete a 

10 certain number of exams per year. We don't sort of divide it 

11 up and say, "You got to do 25, you got to do 25," because, 

12 you know, I may have an assistant director doing, you know, 

13 very large -- firms, that person's not going to do but maybe 

14 three to five exams a year. So, overall, we try to complete 

15 that, you know, that target, the exam target. And, you know, 

16 most of the times we're successf~ul, this year we're running 

17 very tight, other years we've missed, but you know, we try to 

18 meet it to the extent we can. 

19 Q And so the assistant directors are aware that there 

20 is an interest in the office to ensure that the exams move i 

21 and are iinished so that you guys can get the work in? 

22 A Absolutely. Absolutely. 

23 Q Okay. But there are situations where -- are there 

24 situations where you have an exam, there's a particular 

25 focus, and then once you get in there you decide to enlarge 
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? the focus? 

2 A Th~t i!aFpcns, yoii ki_ow, it happens all the 'im, and 
~e're -- you go in there an you may see something a lit;le 

4 bit different an3 you have to address the 

5 O And would that kind of situation cause the exam, 
6 potentially, not to get finished within the origin~l time 
7 peIiod bec~use now you're looking at something else? 
8 A It could, yes. 

9 3 Okay. So -- but I rriean, are there situations whrre 
10 you iEel like thfre was a partjculsr foc~;s of the exaln, chat 
11 Was tfie :ocus that yo~~ were siipposed to look at~ They looked 

12 at that locus, you now, the time period is ending, you know, 
13 we hsve rrsForisibilFties vis-a-vis othPr Iiiatters, and at this 
14 point it doesn't make 

sense to change the focus and kind of 

15 start from scratch? 

iG A Well, you knou, it dBpPnds upon what wf're findin?. 
17 If we're iinding something that could be significant and we 
18 think that there 

19 I would encourage people -- you know, to go further. 

20 Yo~; know, it's something that -- you got to try to 
21 balance all the needs of the program, but it, you know, if 
22 there are issues, potential issues out there that may lead ts i 
23 securities law violations -- l~m not ta~king about if it's 
24 somewhat highly technical and 

"Ot that substantively -- can 

25 cut this down, you know, we WOUld CUt it down. But if it's 
~i:~"-'i ~;``;~'r';";; l.::;;'i-`i:··· ·`--~;·····;;; ;:~.~,;.·;: ,,.,;_,,,,;~:,,~ ~~;_I~;;~;_~ 

I 
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1 something that could be meaningful in some sort of 

2 substantive way, you know, we should expand that exam. 

3 Q Okay. Okay, let me ask you some question about 

4 Bernie Madoff. Probably not surprised that that would 

5 surprised at some point. 

6 A Not surprised at all. 

7 Q When did you first hear of Bernie Madoff from 

8 Madoff Securities? 

9 A Oh, God, I don't know the exact date. It was 

10 probably sometime in the '80s -- heard of Madoff,Madoff 

11 Securities. 

12 Q And what was your awareness of him or his firm at 

13 that time? 

14 A My awareness was that he essentially sort of 

15 created a third market, was a big market-maker and -- both in 

16 listed and over-the-counter securities. And there was 

17 certainly knowledge of Bernie Madoff. 

18 Q And then over the '90s, you were also aware that he 

19 was continuing to be kind of a 3eading indus~ry figure? 

20 A That is correct. 

21 Q Okay. Did you ever hear any whispers at any point 

cibout Bernic Madoff, in terms of maybe he wasn't doing 

23 something right or -- 

24 A Whispers -- 

25 C) Like in the industry, Deople kind of saying, "Oh, 
u=u,~ 
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1 you know, he's a little not kosher, so to speak," to use 
2 Bernie's -- 

3 A [u'ell, you know, obviously there was something thair 

4 led to our examination that took place in 2005. 

Q But I mean before that. I mean before that. 

6 A Wjy back whe~i, I t~ink in the - I think it was the 

7 mid-'90s, I believe I heard of Mado~r being involved with 

9 believe it was Avellino & Bienes. 

10 Q Right. 

11 A Yeali, they were sort of~ -- you know, they would 

12 charge by the commission with 
some sort of offering fraud, 

13 and from what I understand, they had Iil-eir m~ney invested in 

14 Madoff. And Madoff was able to sort of get the rnoney back 

15 j~nd sc, yon knoiI, Ihere w;is c~arges in offering frauc agiinst 

16 l:he individuals and Madoff himself was not charged. 

17 Q All right, we'll get into that a little bit more in 

18 detail. Have you ever met Bernie Madoff? 

19 A I don't' recall meecing BeInie Madoff. 

20 Q Okay. Talk to him on the phone? 

21 A No, I have not. 

Q Other -- have you met other members of the Madoff 

23 family? 

21 A Yes, I met Feter Madoff and Shana Maduif. 

25 Q What were the circumstances -- when you met tliem7 
a,,r.;.. nr.~::-i.~\=·,a;.·*;.~,,,,,~;,,.;~ ~_,, ;:_;:_:_;;;li:..-'I^~I~~.-:;r·-~i :r C;; -:.r.-;li ;-r.ri; 
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1 A It was the day ? was first notified about a 

2 potential Ponzi scheme and I essentially went running up wit~i 

3 a couple staff members, Peter Lamore and Mike C~ess and a 

4 number of people from Investment Management. It was on a 

5 Thursday, I think it was December 12th -- 

6 Q Oh, this is 2008? 

7 A Yes. 

8 n Okay. 

9 A This is the big Ponzi scheme. 

10 Q Okay, so -- 

11 A So, that's when I, you know, first met these 

12 people. 

13 Q What -- did you have conversations with them or -- 

14 A Oh, yeah. Yeah. We introduced ourselves and we 

15 wanted to know what was going on. We were trying to meet 

16 with FBI agents and get a full understanding of what was 

17 going on at the time. 

28 Q So that was in the context of post-Madoff 

19 confession investigative -- 

20 A That's right. 

21 Q -- examination activities. Okay. Prior to that, 

22 prior to December 2008, had you ever met any other member of 

23 the Madoff family? 

24 A No. 

25 Q Okay. Okay, yeah, let's show you a document, we're 
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1 going to mark this document as Exhibit 3. This is a 

2 memorandum dated November 16, 1992 to Demetrios Vasilakis and 

3    and you are cc'd on ii 

4 and it references a NASD cause examination. John J. Gentile, 

5 chief broker-dealer inspection program. 

6 First, is Mr. Gentile - was that an SEC employee; 

7 do you know? 

8 (SEC Exhibit No. 3 was marked for 

9 identification.) 

10 THE WITNESS: John was an SEC employee, yes. 

11 BY MR. KOTZ: 

12 Q But do you know if he was an SEC employee at this 

13 time? Was he with NASD at that time? 

14 A No, the -- Gentile was an employee of the SEC at 

15 this time, Gentile worked for me. 

16 O Okay. So - and if you can look in this document, 

17 it's a several page document, the last two pages are comments 

18 and it says, "Pursuant to an assignment memorandum dated 

19 November 16, 1992, a cause exam of Bernard L. Madoff, BLM, 

20 was conducted to verify certain security positions carried 

21 for the accounts of Avellino & Bienes. The need for the 

22 examination was triggered by events involving an 

23 investigation of A&B, specifically the staff filed court 

24 papers seeking a preliminary injunctions on November 18, 

25 1992, in U.S. District Court Southern District of New York." 
~~.-L~;; ·~.8-,L~ii.;;~;;;,.-.:-lil?i;;ii..l-..;-.I:C-^i-----~2.*;IICY.~Cllli_\i..li~-~ll)..*;i 

-~·'·"'· :;~-`;·I·-.;;~ 

MADOFF EXHIBITS-01456 

Former Examiner #2



Page 39 

1 Is this the matter you were just referring to? 

2 A Yes, that's correct. 

3 Q So were you aware that there was a referral to the 

4 NASD to do a cause exam? 

5 MS. STEIBER: First of all, is that what occurred 

6 here? 

7 THE WITNESS: This was a staff examination, it ~as 

8 not something that was referred to the NASD to do an 

9 examination, this is a star~ examination. 

10 MR. KOTZ: SEC staff' examination? 

11 THE WITNESS: That's correct. That's righC. 

12 MR. KOTZ: Okay. 

13 BY MS. STEIBER: 

Iq Q So what's the reference to the NASD on the cover 

15 page, NASD cause examination on the cover page? 

16 A It's just noted that the SRO is the NASD but the 

17 examination was done as a rause examination as opposed to an 

18 oversight exam. It's just sort of noting which is the 

19 self-regulatory organization that's responsible for the firm. i 

20 Q And so why did the SEC do a cause examination in 

21 this case? 

22 A This was related to that offering, again, 

23 Avellino & Bienes that was mentioned. It's referenced right 
24 here on the third page. And it was a need based upon the 

25 concern that it may be some sort of a fraud. 

·~L, 
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1 O And whah was your involvemenl: in this cause 
2 examination? 

3 A I was not involved in this 
cause examination to my 

3 iccol]ectiurl.. I did -- I do recall hearing bits and pieces 

5 of the matter, you know, becausf John worked for nf, bus, you 
krio    did a lot of the Enforcement-related work at the 

7 time. And I remember -- 

8 Q Who's  

9 A  y -- I'm sorry,   rg. He was 

10 the - another associate director. He was a littlf more 

11 senior to me so he did more oi the Enforcenlcnt-r-i·lated w3rk. 
12 But -- go ahead. 

13 O No, say - and john Gentile, you said that he 
14 reported to you at the time, were 

you an assistant director 

15 or an associate director at the time? 

16 A I think I wa~ an assocj;te director at this time. 
17 It was right arounil the time I think 1 was promoted to 
18 associate director, so either -- 

you know, tail-end of my 

19 assistaiit directorship or an associate -- it was -- '92 is 

20 the time period, okay? 

21 Q And do you remember, did Enforcement refer this to 
22 the exam program? 

23 ii l.his was a strange little world back in the day 
?4 herf. We had - bjck in the, T Ihink late '80s and early 
25 '90s, we had our own Enforcement 

9Ioup In broker-dealer -- it 

e~i~,~ 
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1 was called RrokerDealer Enforcen;ent. I think t~ere was a 

2 similar-type group in investment inanagemerit. And so -- yoU 

3 know, there was as many as 15 attorneys - Enforcement 

4 attorneys - Chat repor~ed up ultimately to  

5 And -- you know, he was heavily involved in that part of the 

6 business. But ~ became involved also, especially to the 
7 extent something was referred over out of the exam program I 

8 became involved as well. 

9 i? ~So was this exam done by these Enforcement 

10 attorneys within the ED group or it; this dorie by someone 
II else? 

12 A John Gentile was an examiner, okay? And it was 

13 done by John Gentle, 1 gilfs" he was a br~ilch -- I'm sorry, 
14 branch chief at this point with 

an examination background, so 

15 it was done by j,h,~ y,, know, as a branch ctief. And I 

Ih yuess Demetrios worked with him as well, he was a jurior 
17 examiner. 

78 Q So would you say that they performed this exam and 

19 if they had found that Madoff had been committing some 
a? 

20 securities violation they would have then referred it to 

21 their own Enforcement people? 

A It would have been referred to Enforcement 

23 immediately, absolutely. 

24 a So it would be Enforcement people within the ED 
25 group, or -- 

;'~'~~';-~i~i`.i~i~`ij*..~.l%ji;;.~;(_~in~.~~l;-i·_.·iil-i~iri.~~-;luR-.,;_c..~";~,,;;;~___;~_____;_il*-.)~s.i,ir~-il.;i~~.,~.;;~~ ~i·~-,·-~~-i-;;~ 
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1 A That's right. That's right. 

2 O And can you tell in this exam whdl occurred-' 

3 A Based upon my recollection and whzt I'm seeing here 

4 is they did sn asset verification or the Mado~f position 

5 because there was concern th3t there's no securities there. 

6 BY MR. KOTZ: 

7 Q Eicht, I mean, wasn't there a concern in that 

8 matter that there mighthave been a Panzi scheme? Wasn't 

9 that referenced? 

10 A There was that concern. I -- you're right. ; 

11 O And what -- do ycu remember why there was a concern 

12 that there was a Ponzi scheme going on? 

13 A I believe the amounts of money involved were very 

Iq large, like ·5;400,000 to $'00,000 -- q- t, $500 millioii -- yoU 
15 know, the nunibers were quite large. I'm riot sure bul_ it 

16 si:aiec here. And it seemed like a very unusual circumstance 

17 to have Madoff investing the money. And a?so 1 think the 

18 returns were deemed to be, you know, pretty high. The 

19 returns were consistent and high. 

20 Q So, in this cause exam that the SEC did, did they 

21 look into the question of whether there was a Ponzi scheme? 
A They went in to verify whether the assets existed, i 

23 And Mado~r would have claimed that there were certain 

24 positions, you know, supporting the, you know, the customer 

25 holdings, you know, the monies that were invested to run the 
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1 i-'rogrdm, whatever the I-'ro9ram was ,-.L that; point in time. And 

Z wf were doing sn asset verifizati~n t, make sure the 

3 positions were ;n place. And from what I'm reading hi-re and 
4 Lrom whjt my recollection is, we found the securities did 
5 exist. i 

6 MS. STEJUER: Okay, I have two questions. 
7 MR. KOTZ: Go ahead. 

8 BY MS. STEIBER: 

9 Q Okay, if you look on the firs?I page of that memo 

In they say that the sta~f's Leview wzs a direct result of 
11 NYRO's investigation of AaB. And you had said previously 

12 that the ED group had il-s own Enforcement qrcup. 
13 A That's right. 

14 Q Was it. the BU's EniorcemenC grOup that had been 

15 investigating and filed the 
SUlt against Avellino & Bienes? 

16 A That is correct. 

17 Q Okay. And so at that point they then referred it 

18 to the examiners to look at Madoff. Do you knov how that 
19 occurred? 

20 A What I believe haI~penfd here, and part of this is, 
21 you know, what I can reca~l snd then also my understanding oT 

22 how things worked, is that obviously if we have an o~fering 

23 fraud there's a lot of money involved here, and Iheri the 
24 question is, you know, how are the 

assets going to be repaid 

25 and -- you know, does Madoff have the wherewithal, does he 
·;:·i-ii·;-s.~n;;;;~n 
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assets lie's claiming to be So that's more 
2 of an exam function. You knew, it could be -- could 

3 Enforcement d, that, too? 
They probably could do It, hut 

4 wilh ex-iminris xhn are accountjnts, tinance people, prohably 
5 more 8ble te do t~at so it was flipped oV" L3 US. And we 
6 workrd very closely with Enforcement,.,,, do tuday, 
7 so -- ~ou know, we took on that rcsponsiDility. 
8 C? And if you see the 

"e"o"d page of t~e memo there is 
9 a refrrence to the stafl tracing all of BLM's 

Stock record 

10 positions to the UT pdrticipant statelnent 
for November 121 

~1 1992 And it said, "The stafi obsrrved that HLIYi's ~tock 
12 record ex~ctly matched th, 

D~C participant statement. It is 
13 nlso noted that R1: P,,itions were seqregatred .t 

DTC and not 

14 in any type of loan account." 

15 "kay, my fj,,t cluestion 
is carl you tell from this 

16 !!lemo or front your memcry whether the 
records were actually 

17 songht from DTC or if these 
D7C records came from Madoff? 

18 A I don't know from reading this doc~unent and I don't ~ 

19 recall bec"u"e I wasn't really active~y involved 
in the exam. 

20 Typically, however, we would 
Zely on third-party records, 

21 records in existence at a registrant. 
This is a special 

22 circumstance because we .uspect fraud. I don't know if we 

went to DTC, we may have but I'n? not sure. 
24 BY MR. KOTZr 

25 Q And why would i, 
this kind of situatiori, would 
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1 you go to DTC? What's the purpose of that? 

2 A Well, in this type of situatiori, if there's 

3 potential fraud is it possible that 
someone could falsify a 

4 document? You know, c-onfirmation from an independent 

5 third-party is a much, you know, better form of evidence in a 
6 third-party document. 

7 O So i~ you were investigating as they were here, 

8 whether Madoff was running a Porizi scheme, you would go to 
9 - DTC? 

10 A I would go to DTC. 

11 Q Okay. 

12 BY MS. STEIBER: 

13 Q Okay. Here it also says thaC the positions were 

14 segregated at DTC. Could you explain what that means? 

15 A DTC has several locations ior a particular 

14 varticipsnt, you know, one could be like a pledye for a bank 

17 loan, ne could be iri a segregated account free o any lien 
18 or claim, and that's what this means. 

19 There's, yoU know, probably four or five 

20 sub-accounts and suiriebody could be segregated for comniodities 

21 purposes, sometimes pledged to OCC, you know, which is for 

22 option Positions. So, there's various possibilities. 

23 Q Now in this case when they sty "segregated," are 

2n they talking about thal his -- these discretionary accounts 

25 are segregated from the market-m~k~r accounts? Can you tell? 
i~-;li~~;'~-:~\' ..~~::i ~c~~-~u~.l'~.'i-*.;'~'r-.-;·;;·u~:-~;si,;,,~,,,:_,~ 
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1 Starting with the paragraph "~hrnuqh prior requests to 
2 the --" 

3 A That would not be uhat they're referring to It 

ii would mean that the securities are in a segregated account at 

5 DTC. Okay? Again, they wou~d be free from any lien or claim 
6 at DTC. Because, you know, a participant could take those 

7 securities drid pledge them for a bank loan or Iry to convert 

8 those securities into cash srd that was a problems that rule 
9 15(,, purport. 

io Q Okay. Anti in this case, if you went to D1'C he 

II would obviously have - MadoTf would have market maker trades 

12 that would be reflected at DTC. How would you as examiners 

13 be able to tel~ which DTL. records go with these discretionary 
14 accounts as opposed to the narkct-rnaker accounts? 

15 A Well, when you get a stock record from a 

16 hroker-dealer ii shciild contain all the ijrri's proprietary 
17 and customer posj tions. Okay? So, you know, it's composed 

18 of, you know, lony entries, which basically show ownership, 
19 you know, you have various customers long and then you hare 

2C the firm long accounts. Then you woul·j. have the short 

21 accounts, which are locations, which would, you know, should 

22 be the DTC, OCC, possibly bank loan pledges. And they should 

23 equal one anothfr. Okay? But it should be the entire firm's 

21 custodial holdinys, both for its own proprietary positions 
25 and customers 

---·---i;····l· ·-;c.;·a;~ -.-.; 
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1 Q Okay. So how difficult would it have been in this 

2 case to go to D1'O and to find out that C~adoff had actually 

3 had -- made these trades ~or these clients? 

4 A I don't know how difficult it would have been. 

5 It'd probably be a -- you know, I would say a letter and 

6 3 -- I don't know if we had a formal order of invesl_igations, 

7 we yet a formal order we could send a subpoena. It probably 

8 wouldn't have beerl -- the regulated entity also, you know, so 

9 we could get the information, you know, from them because 

10 Lhey're a regulated entity. But I will say, normal course 

II during that period, you know, there was tremendous reliance 

12 on third-party documents. Okay? Now in this situation -- 

13 Q What do you mean by that, "there;s tremendous --" 

Iq A Documents are existent -- you know, that are 

15 received by a registranl from a bank, DTC, whatever. You 

16 know, so that's a third-party document that examiners would 

17 he relying upon as opposed to coniirming directly to 

18 depositories or directly to a bank. 

19 Q So even in a case where there's allegations of 

20 fraud you would rely on what the registrant provided? 

21 A I think there's good reason not to, you know, 

22 especially in hindsight. But, you know, back then, you know, 

23 I wasn't heavily involved in this back then, you know, I 

24 could see a reason to send out, you kriow, an independent 
25 confirmation. 
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1 BY MR. KOTZ: 

2 Q And s3 do you know what was done on the 

3 investigative side to look 
~nto the issues related t~ Madoff 

4 particular -- I mean, iri th~t matter? 

5 A I don't know a huge amount. 
I know there was a 

re~iew that was concerned about Madoff, whether thry had tht 
7 "ssets, dori't have the assets. 

I knew we did some sort of 

8 review but Iwasn't, like, heavily involved 

9 O Rut was the review rrostly the cause exam by the 
10 exam~ners or was there investiyatj,, 9leps that -- 
11 4 I believe it was bssicaljy the txeminers. 
12 Q Okay. 

13 H I don't believp the Enforcement staff 
got heavily 

14 involved in that. 

is y Okay. Do you h;ive any idt·a r~hy? 
16 A GenerRl;y i~~, bfcaust· the exaininers would -- 

you 

17 know, the acsountants, iinence people are more iamiliar, y,U 
18 know, with those tyFes or records and the verification 
19 i 

process. And again -- YoU know, we worked 
very closely with 

20 Enforcfment, and today we still work -- you know, on a 
21 matter -- a bigger matter. Not every mattcr~ but -- you 

know, a fair riumber o~ matters we 
Work very closely, so it 

becomes almost like an investigative tc~m. 

2·1 () Right. So this issue camf up relal.ed to 
Z5 Avellino & Bie"es and they looked at tlie 

9uestion of whether 

MADOFF EXHIBITS-01466 



Page 49 
1 Bernie Madoff was involved in f~aud 

and the actions that they 

2 took were to condiict this cause ~xam, verify the ~sseCs and 
3 then close the matter. ~s that right? 

4 A That's what I understand. 

5 a Okay. Is john Gentile still with the SEC? 

6 A No, he's not. 

7 a Do you know where he is now? 

8 A He wds with a consulting firm, National Regulatory 
9 Services, but if -- yo~i know, severa3 

years there. I haven't 

10 spoke to him in a couple of yEars, a year-arid-a-half, t,, 
11 years. He started out on his own. He's with another 

12 consulting firnl but it's, sort of, he's B partner in a 
13 consulting firm and I don't 

14 Q Is he in the Washirigton area or New York area? 

15 A No, no, 1 believe he's in New Yolk Or CODneCtiCUt. 
16 He lives in Connecticut. - 

17 Q kay. What about Demctrios Vasilakis! 

18 A Demetrios is no longer with us. ~emetrios is at a 

19 hedge fund now, i think it's ALticus Capital is the name of 

20 it. 

21 Q Okay. 

22 A I still -- I saW Demetrios about 
a year ago for 

23 lunch and sti~l, you know, r-mail with him periodically. 
24 And those ale the two people ~hat you remember 
25 being most involved in this cause exam? 

,,,.,.,i·-·i·i:;-~~·.U-~;,,;~...I~~;- .....:;- I: 
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1 A I don't remember a lot about the cause exam. 

2 Q Okay. 

3 A Okay? But based upon the document that you're 

4 showing me and the names and the way it's reading, those 

5 would be the two that would be most involved. I remember 

6 Gentile's Involvement becaiise I remember in talking to  

7 and overhearing one or two conversations with  

8 Q Okay. What about  is he still with the 

9 Commission? 

10 A ~L    is rio longer with the Coirunissio   

11 he's sort of like semi-retired. He does some consult  

12 work, though. 

13 C) Okay. 

14 BY MS. STEIBER: 

15 C) Do you kriow i~ you referred your findings 1-o the 

16 NASD? 

17 A I don't believe these would have been referred to 

18 the NASD. TheIe's nothing -- no letter went out here, they 

19 don't get copies oi these reports. Back at this time I don't 

20 even think, you know, even if we had findings I don't think 

21 we were routinely sending them to the NASD. We do that now, 

22 but back then I don't think we were 

23 Q So when you do a cause exam o~ an SRO you don't let 

24 the NASD know about the cause exam? 

25 A That is right. They rrlay sometimes learn about it, 
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1 you know, because we -- sometimes we'll speak Lo them to try 

2 to get information and they'll have sort of an awareness. 

3 They may not -- let me sort of back up a little 

4 here -- they i: we firid nothing - if we lind any 
5 deficiency thev nPt , rnn,, nf th^ ~^r__-_._ .. It 

6 which outlines the deficiencies, you know, that's been in 

7 place for a num23er of years now. rf we find riothing, T don't , 
8 believe they get a notice -- although, you kiiow, we do -- we 

9 send out this letter saying, basically -- you know -- to the 

10 firm that we found deficiencies in our examination. Ilm not 

11 100 percent sure that goes to the NASD. IL may or may not. 

12 I'm just not sure in terrris of that ccrrespondencc. B,t any 

13 sort of findings -- you know, we would have would go on a 
14 cause exam. 

15 Q Do you think it would be a bett~r practice to share 

16 complaints that you receive about an SRO with the NA.$D or is 

17 Ihere a reason why that wouldn't be a good practice? 

18 A I think it would be a good idea. I think the 

19 complaint process should be as integrated as possible and we 
20 should i share as much information as possible with the NASD on 

21 the SROs. 

22 Q And would you say that the collaboration right now 
23 with the NASD needs to be improved? 

2a ii I think we generally wor< well together. I thirik, 
25 tho~igh, we dcri't have ac:cess to each other's infmlacion 

;··-il-··;·.·i.-;·;-- . ~._,,:;~.~., .,._:.., ._, ~. ~ 

i;'~; ;~"~)""~` .~~;~~~"~'-"' :"~:~--i~- "-~-x·i~,.,;,,;,,,,,._1____ 
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1 li!zybe as weli as we should. ~ thin~ there could be more 

2 -haring of information. But, You know, iri -erins of 

3 complaints, you kno~, wt have very frequent conversations 
4 with the NnSD, yoU know, ~fiOle we st;rt exdms there's 
5 usually conversations. W, __ there's FINRA now, I'm 

6 ;orry --we get periociic updates oil ~arge firm issues from 

7 thfrii and we geiirrally have good comm~nication,,, get their 
8 reports, we send them our ~etters, so, you know, that's 

9 happPninR. The complaint side, you kiiow, probably, YOU know, 

10 a better access to that in~ormation 
on a routine basis would 

11 not hurt, would be helpful. 

it Q Did you have any involvement with the 19Y5 - 

13 oversight examination performrd by the SEC? 

14 A I don't -- that epamination. 

15 Q Okay. 

16 BY MR. KOTZ: 

17 (Z Do you recall any Other examinations of Madoff 

18 other than the '92 one we just discussed and the 2005? 

19 A I know other exams were performed, but I really had 
20 no involvement with them, per se. Okay? 

21 o Gkay. But in 2005 you did become involved in a 
22 cause exam, is that right -- o~ Madotf? 

A That's right. As -- again, as an associate 
24 director here I had felt we hati a pretty good staff assigned 
25 to this matter. 
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1 O Okay. Who were thp ~taff assigned to that matter? 

2 A It was -- Jo~n ~ee was aii asslslant direcior, Peter 
3 Lamore and William Ostrow. 

·3 O Okay. Arid who was the branch chief oil that mat~er' 

5 A There was no branch chief assigned on that. 

6 Q Okay. Any particular reason? 

7 A Sometimes assistant directors assign examinatiors 
8 directly to staff. 

9 Q Okay. So that happened -- 

lo A It clocs happen occasionally. Does it ii3ppen 

11 freyuently? I would say not really, but it does happen 
12 occasionally. 

13 i?' So does the assistant director's role chanye wh~n 
14 there is no branch chief on an exam? 

15 A It does change to an extent. 

16 V Would the assistant director be reguired to be 

17 onsite more like the branch chief would be if l;here's no 
18 branch chief on an exam? 

19 " Okay, again, reguired is -- I don't think we have a 

20 standard of, you know, an examiner -- that a branch chief or 
21 assistant director has to be out 

a certain number of days, 

22 but the expectation is that since there's no direct 

23 supervisor that: they'd be more involved in the dayto-day 
~4 work of thf examination. And that may involve more irequenir 
25 visits to the firm. 

1~';~" "~~'"~"-'""';"-;""""';`;i"n .i;ri. _,,.,,:,,,,, ___~__ ,._., .;,.,,,,i--;·-·.-;-.·· ·- ·-·--..-----·-*~; 
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1 U So would yo~ Pxpect if there was an exam and there 
2 was no branch chief that the 

assistant director be onsite 

3 mor-e than just a couple or day~ in an F-~xam? 

4 A y,, know, it w"ulri rea:lly depend upon the mdtter. 
5 You know, yoU get into the experience or 

Staff and what the 

6 matter involves. 

7 O Okdy. And how did you deler·nine who to put on the 
8 team, in terms of Lamore and Ostrow? 

9 A y,, know, i think -- yoU know, i had 
?O ~onversations -- I~m trying to recollect 

as best I can -- I 

11 believe I had conversations with John and I think we 

12 recogniied that we nfeded som'c"e -- .xperierice -- 
13 (Interruption to proceEdinys.) 
14 1'HE W7TNES.c;: W, don'C 

have too many people like 

15 that, uniortunately, i, the office. We bel?evf 
16 Peter -- Peter does have 

some trading experience, Peter 
17 i Lamore, so ,, felt he 

would be a good fit, so we wanted to 
18 have him on that exam. 

19 And the second perso"r I'm not exactly sure how we 
20 decided on William, but William tends 

to be a very good 

21 invcstigatol. nels a ~ittle bit out of the box 
-- you know, 

22 his t~inking. He's very good with a-mail reviews 
and he sort 

23 of looks at things a little differ~ntly, 
So you know, it 

24 would probably be a good fit workina with soineone like Peter. 
25 But I think 

Peter was really -- YoU know, one of the 
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primary -- you know, the 

primary person that we want in 
2 there. 

3 And johri Mee, he was 
~ Sophisticated guy who's done 

4 a lot of work, ?arge firms, b~t also 
understands trading 

5 pr~ctices probably better than most 
Of the assistant 

6 directors. 

7 BY MR. KOTZ: 

8 n So who was considered 
the lead between Lamore and 

9 Ostrow? 

10 A I believe it ,,, P,tcr. 

II n Okay. Did iif havp;no'e rxperience than Cstraw' 
12 A I don't think 

SO' I'm not sure, b~t I don't think 
13 so. Jt's possible ~ilii~m had a little m,,, 

experience, hut 

14 you know, given this -- the 
nature of this exam it would be 

15 probably more natur~l i,, Peter to be the Icader. T 
you 

36 know, it's sort o~ .little odd, you know, 
sometimes y,U 

37 have, like, two seriior examiners and who's 
Zeally leading it, 

18 it's not clear. Usually, it's the 
Order shown on the 

19 assignment memo 
Sort of has the lead. That's sort 

of the way 
20 we generally work it. 

21 Q Okay. And what was 
the level of their experience 

22 in rerms or actually doine "xamillirionr. p.~~~ and Williams 
23 at that time? 

24 n 1 don.r mcall specj~i_,Jly. 1 kno~ filey i.ich D-id 
25 at least a few years experience __ 
1LYII~ I helieve they each had a 

L··:-·~.~ 
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2 probably had n litt~e more and J thlnkk Prter, y,, knov, h,d 
3 jome indiisiry-reloted expnrience, not necfssarily exam 
4 PxpPrience, b~it he hjd some exam expfrience 35 HC11. 
5 Q Okay. 

6 A I'm not sure when Peter came oriboard, though, but I 

7 know they both had some 
exam experience under their belt. 

8 (! And what initiated that cause exam 
of Madoff? 

9 A We received a notice from our investment 
management 

10 examination team discussing -- 

II Q Okap. All right, let, me show you that document. 

12 Okay, we'ze going to mark this document as 
Exhibit 4. This 

13 is a memo from Dorothy Eschwie to 
you and Richard Lee, 

14 April 22, 2004. It', . cover memo 
with several pages of 

15 attachments which are e-mails. 
16 

(SEC Exfiibit No. 4 was marked rcr 
17 

identification.) 

18 THE WITNESS: Okay. 
1_9 BY MR. KOTZ: 

20 a Okdy I,,,iS the memo with the attached emails 
2~ that triggered Ihe cause exam of ~adoff i, 2005? 
22 A Yes, it is. 

23 n And how did ycu dftfrmine -- let me bacx ip. Wh, 
2·1 determined the .tocus of the 2005 cause 

exam of Madoff 

25 Securities? y,, 
"~id earlier that, YoU kno~, sometimes 

you 
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get involved, sometimes 

you wouldn'~, i, this case, in 

2 thp Madori '00'1 cause exsrr, who dettrmjner. lh, icope or 
3 focus? 

4 ii Well, r_,,g,e,t entent, you know, this co,plaint 
sort o~ outlined a co"cern, you nnow. iiith trading practice, 

6 primaiily, and other issufs as well, but -- with trading 
7 practices. So with that, you know, I 

knew that was going to 
8 be one o~ the central themes 

of the exam. In terms o~ what 

9 else was covered, tha_ would be the, sort of, exam team 
10 working together. 

11 O But -- so was there a particular focus 
that was 

12 determined .~ter reading ih, documents? 
And if so, who 

13 dftermlned Ilhat iocus? Or,,, it jul Chat the information 
14 was brought llo the exam 

team and they should do an exam about 

i tile In:orrnatiorl i,, these ciocuments, the Esci;u:ie April 2. 
16 2004 memo and attachments? 

17 A Well, this, YoU know, calne 
to our attention 

18 as -- you know, obviously gi,,, to the 
exam team. I, terms 

19 of 

you know, the allegations 

20 here wore something we were going lo focus j 
On, anything 

21 beyond that would be sort 
Of determined by the exam team 

22 working together. nnd part of that 
would result from the 

23 pre-exsni wOZk, to the extent we 
find other issues during the 

24 Dre-exam work, or issues that 
would sort of amplify our 

25 concern here, you know, 
2"d i think W" found a couple of 
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Other people felt 

similarly about M?dofT~ 
But it would 

- you know, r know I wanted .n exan~ 
3 done of this 

entity because these 
practioes outlined here, 

4 you know, they were a concern. 
They were a concern and it 

5 looked 
more like, y,, know, this 

Seemed to be abusive tradiiig 6 practices~ And 

at that time I knew wt had a lot 
of focus on 7 order leakage, 

you knov, leakage,i information, cusComer 
8 order Information, front 

-~Unning, it 
Was just a big issue 

9 that W"S -- and i~'s 
Still an issur in thf marketplace now. 

10 Q So 
you referred ., instructed 

John Nee and the team 
II to do a cause exam b~sed 

on the infor~ation that you ",,ived 
12 from 

Dorothy Fschwie, i, that right? 

13 A That is basicilly ii You kiiow. it 
would be -- 7 14 spoke co 

John and John sort of workEd t, 
get a team, once he 

I idfntiiird. team, you knov, i bcliEvt h, 
spoke to me about 16 it. But 

i think wp sort of identilifd Peter 
as one Person we 17 wanted 

on It~ 

18 Q So, John's instructions 
were to do a cause exam 

1Y based on the information that Dorothy Eschwie provided 
YOU, 20 is that right? 

21 A I.ilat's basica~ly it. Structure . 
%% know, target-ing this issue. Tilat'a right. 
23 Q Okay, 

did you ieari and rev-c~ ~hesr doiim~fnls 
24 

yoursel~ when they c~me in or 
did you Lefer them on just to 

25 John -- 

"'-"·~-;ui~ 
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A No, I read through them. 

2 Q Okay. So let me 
ask you a couple 9uestions about 

3 some of the specific poj,Cs, okay? If you look at the third 

4 page, which is an e-mail, 
YOU Can see the third paragraph 

5 down it says, "Another point we make here 
is that not only 

6 are we urisure as t, ho   H makes money fO' Us, we are even 

7 more unsure as to how   makes 
money from us, i.e., why does 

8 he let us make so much moriey) Why doesn't he capture chat 
9 for himself?" 

io Do you know wiat Che point was here? 
Later on it 

1? says, "It's not clear why MadoTf allows 
an outside group to 

12 rnake $100 million pt, 
year in fees for doing absolutely 

13 nothing unless he 
gets a piece of that." 

1~ A Wel~, T believe what the writer was 
Saying is why 

15 is he allowing us such a signific~nt,,t,,,~ which seemed to 

36 be an interesting point. 
It was -- I was concerned with that 

17 point 

18 Q Okay. And then if you could see later on In that 
19 same paragraph it says, "The point is that as 

we don't know 

20 why he does what he does 
We have no idea if there are 

21 conflicts in his business that 
COUld come to some regulators i 

22 attention. Throw in that his brother-in-law i5 his auditor 
23 and his son is also high up in the oryanization, imagine 

24 that, and you have the risk 
Of Some nasty allegations, the 

3i~_ ire~i~ngs oficcounts,.t c-eteTa. et ceter-." W,, _ j that 
-~"·Y·;~L~ 

:'~-^"~FC·'L)~ 
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1 a point that would be sornethjng to be concerned about -- to 

2 look into? 

3 A Certainly, what's outlined there should be 

4 considered. Obviously the corlflicts issue, you know, is a 

5 big consideration. You have a brother-in-law who's an 

6 auditor, that's obviously an issue. It's a family-run firm. 

7 You know, there are red flags here. 

8 Q Okay. · Do you know whether in the 2005 cause exam 

9 this issue was looked at, whether the brotner-in-law was an 

10 -auditor, potential ccnflicts, that red flag you itlentified? 

11 A Well, I believe the conflicts issue was looked at 

12 very :horoughly, the conflicts issue being the potential for 

13 front-running. The usiny of information that was coming in 

14 to the market-making business to somehow advsntage, YOU know, 

15 the firm's other business which would be that advisor 

16 business. So, you know, that I sort of read as the conflict, 

17 you know, possibly front-running or using that; information in 

18 some way to sort of improve returns, you know, for the 

19 advisor business and have, you know, Madoff profit from that. 

20 Q So did they in the cause exam, the 2005 cause exam 

21 of Madoff, did they look at the auditor to determine if it 

22 was his brother-in-law or otherwise? 

23 A I don't recall that as being part of the review. 

24 Q Okay. All right. Now, i     n to the next 

25 page you see in it, it says, "We at  e have totally 
~X;r·i-i;i;;"~i·-·-· 
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1 independent evidence that Madoff's executions are highly 

2 unusual." You see that? You remember noting that particular 

3 phrase when you read the -- read through these e-mails? 

4 A I recall questions about the execution practices. 

5 Q Okay. Do you know if anyone in connection with the 

6 2005 cause exam of Madoff went to  and asked them 

7 what their "totally independent evidence that Madorr 

8 executions are highly unusual" was? 

9 A I -- I'm not certain but I don't believe that was 

10 done.. 

11 Q Any particular reason why that wouldn't be done? 

12 If you have information that says they have totally 

13 independent evidence of something that seemed to be relevant 

14 to the exam why wouldn't they go back to  and ask 

15 them what that totally independent evidence was? 

16 A Sometimes what happens Is if you go to people 

17 within the industry asking about another party they're not 

18 that forthcoming. Ithink that sometimes happens. Maybe 

19 that was the thought process here, but I'm not sure, i 

20 Q But in retrospect would you acknowledge that that 

21 was clearly a mistake not going back to  and 

asking them what the totally independent evidence was? 

23 A Given what we know now I'd have to agree with you, 

24 yes. 

25 Q Okay. All right, let's go on to the next page, 
-·~··---i··:--;·-··-····-·---: ;-;~-I··~·-n-·;··;·~·--c:I--~.;·~·:Y;~·~;.i-~~.~i.~~·u,,:;~·,,,i;,,i;,,,;.,,,,;,;,,,,,,,,,;,;,,,~\; 

;o 
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1 which is another e-mail. I'11 ask you about some things in 

2 here. Il you look at point four, talking about options, 

3 option volume, they say, "We examined the issue before, we 

4 concluded maybe he does the options In the OTC market. We've j 

5 spoken to several market-makers in OTC equity options, none 

6 of them claim to see any significant volume in OEX options." 

7 Do you remember what this issue referred to? What 

8 were they talking about here in terms of not seeing any 

9 significant volume in OEX options? 

10 A From what I.understand, Madoff's strategy 

11 requires -- which is a -- some sort of a 

12 conversion -- split-strike conversion strategy, requires the i 

13 use of options. So I guess this point is questioning the 

14 volume of options in the over-the-counter market to sort of 

15 accommodate the strategy, and then having parties who sort of 

16 are acting as counterparties. 

17 Q Okay. Was that an issue that was looked into in 

18 connection with the 2005 cause exam of Madoff? 

19 A I don't know specifically. 

20 (1 All right, let me show you the next part of this. 

21 In part five in this e-mail it says, "Are we to believe that 

22 the market-makers would take on 15 billion of market risk on 

23 the close. Of course, they might be willing to take the 

24 option risk if Madoff provided the market hedge in the 

25 underlying, i.e., they did the whole package with Madoff. 
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1 But we already know the trades in the underlying compared 

2 with the closing price would leave the OTC counterparty 

3 showing losses as our account always shows gains." 

4 And then if you look at the next page it says, "But 

5 the risk must be covered somewhere if he's doing these trades , 

6 at all. So we need an OTC counterparty, not necessarily a 

7 bank, who's willing to do the basket of the options plus the 

8 underlying with Madoff at prices unfavorable for the OTC 

9 counterparty in 10- to 15 billion." And then later he says, 

10 "None or it seems to add up." 

11 Do you know what they were getting at there with 

12 this issue with the counterparty? 

13 A Essentially, what they're saying is you need some i 

14 sort of a counterparty who's willing to take on substantial 

15 risk at what would appear to be unfavorable OTC options 

16 prices. 

17 Q Does that make sense to you as a red flag? 

18 A It seems to be a red flag, yeah. 

19 Q And so was there anything done in the 2005 cause 

20 exam of Madoff Securities that looked at this issue? 

21 A I don't know specifically. 

22 Q Okay. Now you notice in here on that same page it 

23 says, "But the risk must be covered somewhere if he is doing 

24 these trades at all." And then previously there's a 

25 reference to the fact that "he is claiming to do these 
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1 options but none of them claim to see any significant volume 

2 in OEX options." 

3 So reading this document -- these e-mails; doesn't 

4 it seem as though there's at least a possibility there's the 

5 implication here that Madoff may not be executing trades at 

6 all? 

7 A Well, given what we know now, I'd have to agree 

8 with what you're saying; however, I guess my first read of 

9 these documents when we looked at it, it just appeared more 

10 that there were execution issues and potential abuses in that 

11 regard. Options, obviously, would be part of trading, that 

12 would sort of be considered -- look at the -- option 

13 executions, i 

14 Q Okay. Well, let me show you an e-mail, actually, 

15 we're going to mark as Exhibit 5. This is an e-mail from 

16 Dorothy Eschwie to you, 5/11/2004, i 5:21 p.m. and it -- below 

17 it is an e-mail from you to Dorothy, May 11, 2004, 3:22 p.m. 

18 And so -- you know, you say initially at 3:22 p.m. to Dorothy 

19 in response to these -- the memo that Ms. Eschwie provided to 

20 you that was dated April 22, 2004, "We have looked at the 

21 e-mails forwarded to us, done some research on Madoff. We 

22 believe this matter worthy of an examination when resources 

23 permit. Since the trading scheme appears somewhat complex we 

24 will have to assign an experienced examiner who is 

25 sophisticated in knowledge of options. When the time is 
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1 right we will strike." So, clearly, you understood the issue 

2 o~ options being a critical issue in this exam, right? 

3 (SEC Exhibit No. 5 was marked for 

4 identification.) 

THE WITNESS: That's right. 

6 BY MR. KOTZ: 

7 Q And then you say also, "The story, especially the 

8 consistent high returns earned over an extended period, makes 

9 you wonder." What did you mean by that sentence? 

10 A What I was saying is that it looked like there was 

II a possibility or some sort of manipulation, fraud, 

12 and -- because of the high returns, consistent high returns. 

13 BY MS. STEIBER: 

14 Q So you expected the examiners would look and 

15 analyze the returns? 

16 A I don't know if that was an expectation. See, we : 

17 do broker-dealer exams, you know, and outside -- we're not 

18 expert in sort of portfolio trends and returns over time, you 

19 know, it's not something that we spend a huge amount of time 

20 doing. 

21 Q But don't you have examiners -- 

A I think, though, the returns, to the extent we get 

23 that information -- you know, for these accounts and 

24 portfolios, it would be something that we should consider, 

25 you know, -- the trend of those returns. But, you know, what 
I; 
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1 I'm getting at is we don't necessarily have the, you know, 

2 that sort of discipline in terms of doing comparatives to 

3 other portfolios. It's not something that is ordinarily done 

4 in our exams 

5 RY MR. KOTZ: 

a Right, but obviously -- you know, this is a very 

7 important matter, very important question. And I know that 

8 certainly, you know, you are going to stand up for people who 

9 work for you, you know, you have loyalty. But at the same 

10 time, you know, this is kind of a critical question, so I 

11 want to just have you think about the answer. I mean, iSn't 

12 it a fact that you essentially w~en hack to this team and you 

13 gavf them the documents that Dorothy Eschwie provided to you 

14 on April 22, 2004 and asked them to look into the issues in 

15 these documents, correct? 

16 And then you say, specifically, to Dorothy, "The 

17 story, especially the consistent high returns earned over an 

18 extended period, makes you wonder." Weren't you saying tu 

19 them, "You need to get to the bottom of the issues in the 

20 e-mails that were attached to the Dorothy Eschwie memo. And 

21 you need to get to the bottom of this question of the 

22 consistent high returns." I mean, weren't -- didn't you 

23 understand that that was the appropriate issue and weren't 

24 you instructing the staf~ to look at that? 

25 A Absolutely. You know, we wanted to understand how 
16 
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1 he was earning, you know, those sort of high returns, you 

2 know, whether there could be any sort of abusive practices 

3 that were sort of -- that were leading to those high returns. 

4 You know, that was clearly part of the scope of the exam. 

5 Q Okay. 

6 A And that would require looking at sort of 

7 executions and, you know, understanding the trading strategy. 

8 I don't know if my expectation was for the staff to do an 

9 extensive portfolio analysis of returns going back three 

10 years, though, because that's generally not the way we 

II approach our exams. You know, it's more of, you know, here 

12 are the nuts and bolts, understand the trading strategy, we 

13 sort of know there's -- size returns, you know, why is this 

14 happening? Dig in and try to figure out what's happening. 

15 Q Okay. 

16 BY MS. STEIBER: 

17 Q Did you think of assigning someone from the 

18 investment advisor exam team to this exam since you have 

19 these hedge fund issues and these return issues that they 

20 specialize in? 

21 A Never did. Never did. 

22 BY MR. KOTZ: 

23 Q You didn't think about it? 

24 A Never considered it. 

25 Q How come? 
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1 A Well, part of the reason is we didn't work that 

2 many joint exams, we rarely did joint exams at that time. 

3 Q Right, I mean it -- 

4 A We're a bit better now, and I've -- frankly, I felt 

5 also that if it related to broker-dealer trading practices 

6 that we could figure it out. 

7 Q But isn't it fair to say that that was not 

8 something anybody thought about, bringing in the other side? 

9 They did their exams, you did your exams, the two didn't do 

10 them together at that time. 

II A We rarely did joint exams at that time. 

12 Q So when did -- 

13 A I don't know if we did any back in this period. 

14 Q Right. So it wouldn't be even something that 

15 would -- you would think about because, you know, you 

16 guys -- you would choose from your pool of people on the ED 

17 side, you wouldn't even think of the IA side? 

18 A That's generally correct. 

19 Q Okay. Okay, let's go to the next document. By the 

20 way, do you know if the cause exam that was done in 2005 on 

21 Madoff Securities was ever entered in the CTR system? 

A I don't know for sure. 

23 Q Okay. 

24 A I'd like to add something on that response. I do 

25 know the Enforcement people had an awareness of that we did 

;e 
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1 an exam. Okay? 

2 Q The Enforcement people were aware of the 2005 

3 Madoff cause exam at that time? 

4 A Not necessarily at the time, but later on. 

5 Q Later on, okay. Let me show you another document. 

6 These are a series of e-mails and our records do not show 

7 them being in the work papers. We don't have any evidence at 

8 present that they were reviewed by the exam team on the 2005 

9 Madoff cause exam, we were just wondering whether you have 

10 ever seen them or were aware whether these particular 

11 documents, which wc're marking as Exhibit 6, were reviewed by 

12 the exam team. And this is several pages of e-mails, the 

13 front page is from   dated Thursday, November 13, 

14 2003. 

15 (SEC Exhibit No. 6 was marked for 

16 identification.) i 

17 THE WITNESS: These were received from what 

18 examination; I'm sorry? 

19 BY MR. KOTZ: 

20 Q Well, we received them from  but we 

21 don't have any record to show that they were received by the 

22 exam staff. 

23 MS. STEIBER: These e-mails were actually in the I 

24  exam papers. 

25 MR. KOTZ: Right, but they were not in the 2005 
~·U·\~I·U~h~,;;~,X~h~~OY~ ~ 
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1 Madoff cause exam work papers 

2 THE WITNESS: So they were in the  -- 

3 MS. STEIBER: They were in the  exam 

4 papers at the SEC -- 

5 THE WITNESS: All right. 

6 MS. STEIBER: -- but they were not in the cause 

7 exam papers. 

8 THE WITNESS: I don't recall seeing these, 

9 but -- you know, it is possible that -- you know, they were 

10 referred to me at a point, though. I just don't recall 

11 seeing them specifically. 

12 BY MR. KOTZ: 

13 Q Okay. All right, next document we're going to mark ~ 

14 as Exhibit 7. This is an e-mail from John Nee to Dorothy 

15 Eschwie, 12/22/2004, 11:03 a.m. 

16 Dorothy Eschwie references the  report 

17 to John Nee and John Nee says, "Thanks Dorothy, we'll talk to 

18 them after the New Year as we plan to do an examination at 

19 Madoff. Merry Christmas." 

20 And I guess I just wanted to get a bit of sense of 

21 timing from your perspective. April 22, 2004 is when the 

22 documents came in fiorr~ Dorothy Eschwie to you. It looks to 

23 me like you had given them over to John Nee, certainly prior 

24 to December 2004. So when -- at that point you had already 

25 made the determination that Nee was going to run the exam, is 
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1 that right? 

2 (SEC Exhibit No. 7 was marked for 

3 identification.) 

4 THE WITNESS: That's correct. I don't recall 

5 exactly when I gave the documents to John, but in generally 

6 if I get something and I feel we need an exam it's pretty 

7 prompt, but I'm not exactly sure of the day. 

8 BY MR. KOTZ: 

9 Q So you think you would have given John those 

10 documents, you know, within a month after April 22, 2004? 

11 A I don't know lor sure. This is a big time gap. I 

12 know we had trouble staffing the exam, I recall that. i 

13 n Okay. 

14 A But I don't know the exact time period. 

15 Q Okay. Yeah, do you know when the exam actually 

16 began? In other words, when the examiners began work on this 

17 exam? 

18 A It's sometime in 2005, I'm not exactly sure of the 

19 start date. 

20 Q Would it surprise you to learn that it was in about 

21 mid to late March of 2005? 

22 A I don't know if it was a surprise. I knew we had 

23 trouble staffing the exam -- 

24 Q Okay. 

25 A -- you know, so I don't think it was a surprise. 
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1 Q So, it was a pretty long period of time between 

2 April 22, 2004 when you received the documents from Dorothy 

3 Eschwie, until March 2005 when the exam work had begun kind 

4 of in earnest. 

5 A I agree, T think that is a pretty long period of 

6 time 

7 Q Okay. Now, before this exam was started, do you 

8 know if anyone took steps to ascertain if any other SEC 

9 offices were already conducting or had recently conducted an 

10 exam on Madoff? 

11 A Well, as part or the pre-exam work we check Start, 

12 we check NRSI, so -- 

13 Q Do you know if that was done in this case? 

14 A I am not certain. 

15 Q If say Start had not been checked in this case, 

16 would that be something that you would consider to be kind of 

17 an improper or incorrect practice in terms of the pre-exam 

18 work? 

19 A We should check Start to find out the history of 

20 exams and if there's a current exam, obviously look a the 

21 findings. With a cause exam -- you know the focus is narrow 

22 so we're not going to necessarily follow up on -- you know, 

23 your entire -- your findings from past exams, but you want to 

24 have an understanding of the firm and some of the 

25 examinations history, NRSI is also important to check, so it 
*;·U·prucx~~-·;1·;~~-~;~.~-~-.~~r 
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1 should be routinely checked. 

2 Q Okay. All right, why don't we go to the next 

3 document? We'll mark that as Exhibit 8. This is an e-mail 

4 from John Nee to Ostrow and Lamore, 12/22/2004, where he 

5 attaches -- calls most recent NASD exam report. Do you know 

6 why he would attach this kind of report? 

7 (SEC Exhibit i No. 8 was marked for 

8 identification.) 

9 THE WITNESS: Generally, again, on doing a firm, we 

10 try to yet as much information as possible about the firm. 

11 And even though this is not an SRO oversight exam, if an SRO 

12 did an exam, a recent exam on an entity, you know, we'll try 

13 to look at what -- at the work that they got. 

14 BY MR. KOTZ: 

15 Q Okay. So it's fair to say that the exam team 

16 should look at this exam report for potential issues or 

17 information that they might want to consider looking at in 

18 terms of the cause exam? 

19 A They should review this report. 

20 Q Let me ask you a couple questions about some things 

21 in the report. 

22 A Sure. 

23 Q If you look at the first page of the report it 

24 references that the firm is a member of CSE, MSRB, DTC, OCC, 

25 NSCC and SIPC. Wouldn't this information indicate the names 
I; 
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1 of organizations that may be able to provide additional data 

2 regarding the trading activities or the firm? 

3 A We generally don't go to these entities for trading 

4 data. 

5 Q But you could go to these entities for trading 

6 data -- or some of these entities? 

7 A Well, SIPC, you know, is the Securities Investor 

8 Protection Corp., you know, that's unfortunately who's 

9 caretaker over Madoff now. NSCC we generally do 

10 not -- that -- NSCC shows you -- it's the clearing -- for the 

11 equity side of the business, we generally don't go to them 

12 for information during an exam. We do if we're doing like 

13 a -- some sort of a net capital review, sometimes we'll check 

14 the -- the firm will have the NSCC reports, we'll check to 

15 see if the fail to receives and delivers are in agreement 

16 with them on that. DTC is participant positions, it also 

17 shows you deliverers and receives. 

18 BY MS. STEIBER: 

19 Q Why do you say you don't go to them? 

20 A We generally do not go to these -- it's not trading 

21 data necessarily. You know, it's not the front-end trading 

22 data, it's a lot of clearance settlement i records. And to the 

23 extent like we're doing some sort of a financial review or 

24 capital review, then, you know, maybe we'll test, you know 

25 positions at DTC records, you'll test your fail balances to 
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1 NSCC records. But it's not, you know, sort of that front-end 

2 trading data that you'd be probably most concerned about an 

3 exam, you know, when we're looking at trading practices. 

4 Q So if you're doing a Ponzi exam you wouldn't go to 

5 DTC or would you go to the -- go to FINRA? Where would you 

6 go? 

7 A No, if you were doing some sort of a Ponzi review, 

8 that's where asset verification becomes very important. 

9 Q So you would go to DTC. 

10 A And so we go to -- so DTC would be important, yeah. 

11 Q What about OCC, why wouldn't you go to OCC? 

12 A OCC is the Options Clearing Corp. We rarely go 

13 there, you know, again, they provide periodic statements and 

14 daily statements usually -- firms and will generally align 

15 with statements that are provided by OCC. That would have, 

16 you know, open positions, margin balances, things of that 

17 nature. But -- 

18 Q So if you're doing a Ponzi exam would you go to OCC 

19 like you would go to DTC? 

20 A If we were doing a Ponzi review and options were 

21 implicated -- you know, it's something that we very well may 

22 do. 

23 Q Okay. 

24 A We brought up the term Ponzi exam and, you know, I 

25 don't know if we've sort of defined a Ponzi exam if it just 
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1 came up in this discussion. You know, I don't know if the 

2 exam that we conducted of Madof~ in '05 I would consider a 

3 Ponzi-type review, okay? 

4 Q We'll get there. 

5 BY MR. KOTZ: 

6 C2 Okay, would you turn to page 12? It's on the 

7 left-hand corner, it says 12 of 26 pages. 

8 A Okay. 

9 Q It says, "Internal audit. Question: Does the staff 

10 responsible for conducting internal audits have an 

11 appropriate degree of independence from the departments and 

12 people they audit." "Response: Not Applicable." 

13 And then you can see on the next page it says, 

14 "Uescription of finding and root cause analysis. The firm 

15 does not have an internal audit department. The firm has 

16 approximately 80 employees. Trading, financials, compliance, 

17 et cetera, are reviewed on a daily basis by the appointed 

18 supervisory personnel. The firm's business has not changed 

19 since inception. The firm primarily deals with 

20 broker-dealers and trading for its own account." 

21 Would that be a concern that the firm doesn't have 

22 an internal audit department? 

23 A It may be a concern. You know, some firms don't 

24 have internal audit departments, you know, smaller firms. 

25 The question is an 80-person firm, should it have an internal , 
·~·;··x--..ii~;x;,,,·;~,~~;i ,~,,,,~,..,i,;i~ 

MADOFF EXHIBITS-01494 



Page '77 

1 audit department? Quite possibly. This was, as we k~ow it, 

2 you know, a tightly controlled firm and sort of a family-run 

3 business. And most of the large broker-dealers clearly have 

4 internal audit departments, but you know there are many that 

5 don't, smaller, ever some medium-size firms don't. 

6 Q Okay. I'11 show you the next document. This is an 

7 e-mail we're going to mark as Exhibit 9, an a-mail from John 

8 Nee to William Ostrow dated 4/25/2005, 4:26 p.m. And it 

9 references on the second page of this Exhibit 9 an article by 

10 Erin Arvedlund entitled, "Don't Ask, Don't Tell. Bernie 

11 Madoff is so secretive he even asks his investors to keep 

12 mum," dated May 7, 2001 in Barron's. Have you ever seen this 

13 article before? 

14 (SEC Exhibit No. 9 was marked for 

15 identification.) 

16 THE WITNESS: I'm familiar with the author's name, 

17 and I believe I either read the article or read excerpts of 

18 the article. i 

19 BY MR. KOTZ: 

20 Q At the time or recently? 

21 A I don't recall if I read it at the time, I know 

22 I've read through recently. I believe parts of this are 

23 extracted in -- are in the exam report. 

24 Q Okay. 

25 A That's my recollection. 
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1 Q Do you know i~ tnis article was given over to 

2 Ostrow and Lamore and Nee, I guess, as kind of additional 

3 information in connection with the 2005 cause exam of Madorf 

4 Securities? 

5 A It looks like they had access to the document, you 

6 know, from -- 

7 Q Right. 

8 A -- and I believe it's referenced in the exam report 

9 as well. That seems tobe from Ostrow to me and so it seems 

10 like they've had access to this. 

11 Q Okay. If you look at this document on the page 2 

12 or 4 there's a reference in the third paragraph down of the 

13 article, "But what few on the street know is that Bernie 

14 Madoff also manages more than 6 billion for wealthy 

15 individuals. That's enough to rank Madorf's operation among 

16 the world's five largest hedge funds according to a May 2001 

17 report in MarHedge trade publication." Were you aware or was 

18 the team aware at that time of the amount of managing of 

19 money in the amount of $6 billion that Bernie Madoff was 

20 doing? 

21 A I believe that we knew it was in the billions of " 

22 dollars. I think we knew it was very substantial. I don't 

23 know if we knew there were any individuals personally 

24 involved, we thought it was mostly hedge fund, professional 

25 money, money managers. 
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1 Q Okay. 

2 A But it was very substantial, we knew that. 

3 Q Okay. If you look on the next page there's a 

4 reference, middle of the page, "Some on Wall Street remain 

5 skeptical about how Madoff achieves such stunning 

6 double-digit returns using the options alone. Three option 

7 strategists for major investment banks told Barren's they 

8 couldn't understand how Msdoff churns out such numbers using 

9 the strategy. Adds a former Madoff investor, "Anybody who's 

10 a seasoned hedge fund investor knows the split-strike 

11 conversion is not the whole story and to take it at race 

12 value is a bit naive." 

13 Did you and/or the exam team, were you aware at 

14 that time of this concern or skepticism about how Madoff 

15 would achieve these -- what they're called here, "stunning 

16 returns?" 

17 A I believe we were aware of that. And that was one 

18 of the reason we were doing that -- the cause examination. 

19 Q Right. And then if you look later on in the 

20 second-to-last paragraph, it says, "What Madoff told us was, 

21 'If you invest with me, you must never tell anyone that 

22 you're invested with me. It's no one's business what goes on 

23 here."' 

24 And he says, "When we could explain to -- when he 

25 couldn't explain to my satisfaction how they were up or down 
~i-~j~~.-~;~~R.i~-.ic~·.;;1-~-;;~~.~~;··---~··- ····~·n·-;;--~·;-~:·.-.-~i-~i;x·;;-i,·.·;c~,l~ · 
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1 a particular month, he added, 'I pulled the money out. 

2 Were you aware -- or you and the exam team, were 

3 you aware at the time of this secrecy issue that seemed to be 

4 Madoff was very secretive about even letting people know that 

5 they had invested with him? A lot of people are secretive 

6 about the strategy they use, he was secretive about whether 

7 you invested with him at all. 

8 A I had knowledge that, you know, he was very 

9 secretive, because I think in some of the meetings like he 

10 excluded -- he didn't want anyone else from the firm 

11 involved, it was just sort of him. This is what I heard from 

12 the exam team. It was kind of strange. And also even kind 

13 of trying to figure out who some of the customers were wasn't 

14 the easiest thing, from what I understand. 

15 Q Was that sort of a red flag, the so much 

16 secretiveness on the part of Madorf? 

17 A I think it's strange and probably could be 

18 considered a red flag. 

19 O Okay. All right, let me show you the document 

20 that's referred to as the other article in here and that 

21 we're going to mark as Exhibit 10. And this is an article 

called, "Madoff Tops Charts, Skeptics Ask How," by Michael 

23 Ocrant, dated May 2001. Tell me if you recall seeing this 

24 article before. 

25 (SEC Exhibit No. ·10 was marked for 

~h·-;;·P···-···-·I·i-I i_i-_i-i·l-C_jiiYP·-Illi-"(""""·"?";~~-cI;.;i~·ri~r;~,~-*riu5~ 
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1 identification.) 

2 THE WITNESS: I don't recall seeing this specific 

3 article, but -- you know, I may have. 

4 BY MR. KOTZ: 

5 Q · Okay. 

6 A It's -- you know -- 

7 Q Do you recognize any of the handwriting on the 

8 article? 

9 A I don't recognize the handwriting. 

10 Q I just want toask you a couple or things that are 

11 referenced in the article; I'I1 just ask you if that was an 

12 issue that you were aware of. If you look at the second page 

13 of the article about half-way down on the left side there's a 

14 star. 

15 It says, "What is striking to most observers is not 

16 so much the annual returns which, though considered somewhat 

17 high for the strategy, could be attributed to the firm's 

18 market-making and trade execution capabilities, but the 

19 ability to provide such smooth returns with so little 

20 volatility." 

21 And then if you look at the next page it also 

22 references that point where at the top of the page it says, 

23 "Skeptics who express a mixture or amazement, fascination and 

24 curiosity about the program wonder first about the relative 

25 complete lack of volatility in the reported monthly returns." 
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1 Do you remember that issue being a concern in terms of the 

3 Madoff examination, the complete lack of volatility in 

3 Madoff's returns? And in fact, isn't that what you said 

4 early on in this e-mail that you sent on May ii, 2004? "The 

5 story, especially the consistent high returns over an 

6 extended period, makes you wonder," weren't you referring to 

7 this point? 

8 A We -- and, you know, I was concerned about the 

9 returns, the fact that they appeared to be reasonably high 

10 and consistency had to be one of the considerations also 

11 Q Okay. And then the next paragraph says, "In 

12 addition, experts ask why no one has been able to duplicate 

13 similar returns using the~~strategy." I'm sorry -- T'm sorry, 
c_a;-r 

14 go to the paragraph above, "But among other things they also 

15 marvel at the seemingly astonishing ability to time the 

16 market and move to cash in the underlying securities before 

17 market conditions turn negative, and the related ability to 

18 buy and sell the underlying stocks without noticeably 

19 affecting the market." What about thatissue? Madofr's 

20 astonishing timing, was that an issue that was looked at in 

21 connection with the 2005 cause exam? 

22 A Well, what we tried to do during that cause exam, 

23 you know, the primary emphasis was the trading practices, you 

24 know, so we would be looking at, you know, the executions 

25 and, you know, how were the executions being performed, were 
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1 there being done, and were they somehow benefiting from 

2 information that was being derived from the market-makin~ 

3 part of the business. That was, you know, the sense of where 

4 we were spending most our time and we felt -- 

5 Q Right, but do you remember anything, though, 

6 specifically about the timing? How Madoff was able to time 

7 entering and exiting the market? 

8 A You know, I think I heard at a point in timethat 

9 to avoid conflicts the executions were being done in London 

10 and I think the trades were taking place in the evening. I 

11 think that was from either the conversations or from the exam 

12 report. 

13 Q Okay. All right, well, we'll have some documents 

14 we can show you on that. Do you know if any of the exam 

15 folks ever went back to either the authors of the two 

16 articles to get more information about Madoff in connection 

17 with their cause exam? 

18 A I don't know for sure, but generally we don't reach 

19 out to the press. 

20 Q Okay. 

21 A Generally we haven't done that. 

22 Q Okay. We're going to get into the substance of the 

23 exam in a second. Why don't we take five minutes, is that 

24 all right? 

25 (A brief recess was taken.) 

o 

MADOFF EXHIBITS-01501 



Page 84 

1 BY MR. KOTZ: 

2 Q Okay, I'm going to show you the next document. 

3 we're going to mark it as Exhibit 11. This is an e-mail from 

4 John Nee to William Ostrow and Peter Lamore dated 5/3/2005, 

5 3:18 p.m. and it attaches a letter dated May 3, 2005 from 

6 John Nee to Erin Ashley Mansfield, Director of Compliance, 

7 Barclays Capital Inc 

8 Do you know -- were you aware that this document 

9 had -- there was a document request sent out to Barclays? 

10 . (SEC Exhibit No. 11 was marked for 

11 identification.) 

12 THE WITNESS: I was aware certaindocument requests 

13 were going out to, I believe, the actual investors, different 

14 investors, and possibly custodians. I think I heard that. 

15 BY MR. KOTZ: 

16 Q Do you know why they would have sent a document to 

17 Barclays? 

18 A Well, from what I understand, trying to get an 

19 understanding of whether the other party was acting custodian 

20 or had a knowledge of the trading, that type of thing. 

21 Q Okay. All right, let me show you the next 

22 document, which is the response from Barclays. Welre going 

23 to mark it as Exhibit 12. This is a letter from Erin Ashley 

24 Mansfield, Director of Compliance, Barclays Capital, to 

25 John Nee, May 16, 2005. 

I~ 
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1 If you see in this letter, in respons~ to the 

2 request for iriformation about trading the Ictter responds, 

3 "No relevant transaction activity occurred during the period 

4 March i, 2005 to March 31, 2005," which, if you look back at 

5 the previous document, Exhibit 11, was tile time period in 

which the information was requested. And it says, "There 

7 were no other customer relationships identified at Barclays 

8 Capital Inc. for the other names provided in your inquiry 
9 letter." 

10 Were you aware that the exam team or John Nee 

11 iec:eived a letterback from Barclays saying, "There was no 

12 transaction activity during that period?" 

13 (SF,C Exhibit No~ 12 was marked for 

14 identification.) 

15 THE WI[TNESS. I did become aware of this, I'm not 

16 exactly sure ~hen. I did become aware of this. And, you 
17 know, and I've seen this letter before. 

18 Again, I'm not exactly sure when, but I think I've 

19 seen ii somewhat recently. I think one of the issues, 

20 though, that -- here is that "It should be noted that a prime ~ 
21 brokerage and trading relationship with Madoff-arfiliated 

22 entities exists now with our U.K. affiliates, Uarclays 

23 Capital Securities LiInited, and FSA -- institution is 
24 stated." 

25 BY MR. KOTZ: 
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1 Q Right. 

2 k [N`hich makes yoii thinle tiiere's soine relatior;ship 
3 there. 

4 Q Okay, so did -- do you know if John Nee and ~he 

staff confirmed that there is some relationship there by 
6 contacting the U.K. affiliate? 

7 A I don't believe it was done. 

8 Q Do you have any idea why? i 

9 A I believe it was not done because of the difficulty 

10 at times reaching outside of the U.S. It's not as easy as 

11 going to 3 U..S. broker-dealer where, you know, 
i 

we have open 

12 channels of communication. But this is a foreign entity that 

13 we don't regulate, it becomes mi~ch more difficult to get that 
14 type of information. 

15 Q But there wa no attempt, as ~ar as you know, to 
16 get the information, right? 

17 : A That is correct, okay? I'm not sure when I became 

18 aware of that. I don't know if I was fully aware of it 

19 during the course of Lhe exam, but I am aware of it. 

20 Q Okay. And would you acknowledge that this kind of 

21 leaves sort of an opened matter in that, you know, there was 

22 an effort to go to Barclays to try to find trading diiring 

23 this period. Barclays came hack and said there was no 

24 relcvanl transaction activity. They reference that there 

25 could be a relationship with the O.K. affiliate, the U.K. 
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1 affiliate was never contacted. Isn't that kind o= an 

2 open -- unanswered question or -- 

3 A I agree, it is an unanswered question. 

4 Q Okay. All right, let me show you another document 

5 we'll mark as Exhibit 13. This is an a-mail from Peter 

6 Lamore to John Nee, William Ostrow, dated 5/25/2004, 

7 9:54 a.m. And in the e-mail at the I bottom he says 

8 he's talking I guess about Bernie, "He started to bash the 

9 SEC program," et cetera, et cetera, and then he says, 

10 "anyway, I look forward to speaking to him-regarding the 

11 hedge fund issue which he has opportunistically failed to 

12 mention to us." 

13 First of all, I guess, how much were you in the 

14 loop on these a-mails? I mean, you're not copied on it. 

15 were you aware of these things as they were going on? 

16 (SEC Exhibit No. 13 was marked for ; 

17 identification.) 

18 THE WITNESS: I heard bits and pieces that he was 

19 being difficult. I had heard that during the course oi: the 

20 exam. 

21 BY MR. KOTZ: 

22 Q Did you hear specifically that the exam team felt 

23 that Bernie was lying to them on numerous occasions? 

24 A I don't know if I heard that. I may have, but I 

25 think there was a feeling that he wasn't being as cooperative 
i 

;Z~r.fi;u~M,,~,,,,,i--il-Stllli~ *i_~. 
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1 and he may have been hiding some things. Lying, I don't 

2 know. I don't know if I recall hearing that. 

3 Q L~t me ask you this, you were aware that when 

4 William Ostrow and Peter Lamore went onsite they dealt almost ' 

5 exclusively with Bernie Madoff himself. 

6 A That's right. 

7 Q Was that odd a little bit that, you know, you have 

8 a company with the amount of money that was being managed or 

9 involved in where the point of contact for the examiners was 

10 the head of the company? 

11 A It is odd, but from what we've heard and I 

12 understand, he's a pretty controlling guy. I guess for good 

13 reason in retrospect, but it certainly is odd. 

14 Q Was that a concern at all to you that, you know, 

15 you had to guys who are, you know, relatively junior 

16 examiners, I mean they had done some exams but they were 

17 relatively junior examiners, there was no branch chief on the 

18 exam, and they were dealing with Bernie Madoff, who you know, 

19 is a -- potentially a billionaire -- you know, very 

20 charismatic guy, very influential. 

21 Was there any concern that, you know, they might be ~ 

22 influenced by dealing with directly with somebody that 

23 probably they would never be used to talking to anybody like 

24 that in their lives? 

25 A When you're saying influenced, you mean like 
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somehow corrupted, is that what you're implying? 

2 Q Well, not necessarily corrupted but, you know, just 

3 you might take something that somebody says with more 

4 credibility if you're talking to somebody like that who was, 

5 as you described previously, well-kriown, obviously very 

6 smart, very rich, very successful, and he is speaking 

7 directly with two junior examiners. Wouldn't there be 

8 concern that they would kind of be very impressed with Bernie 

9 Madoff to a point where it would be more difficult for them 

10 to discern when he may be not giving them full information? ' 

11 A You know, it's unusual that he was dealing directly 

12 with the examiners. I don't know if I fully understood that 

13 he was the only one they were dealing with. I knew there was 

14 Peter, who is the compliance director and I think he had some 

15 involvement, so I don't know if it was entirely, you know, 

16 dealing with Bernie. 

17 Q There's a reference here to "some highlight of my 

18 two-hour discussion with Bernie," and these wer~ junior 

19 examiners that are getting to spend two hours on a daily 

20 basis with this very well-known billionaire. 

21 A I don't know if it was two hours on a daily basis, 

but someone, you know, with that reputation and supposed 

23 world of knowledge could he overcome, stonewall examiners? j 

24 It's a possibility, you know, it is a possibility. 

25 Obviously, you know, John was also -- had some involvement 

..-~-.;.~.-·~I~ ... ..·.;-;lr-I-i~;~;i=~~B~~;.:-~.,.~~ 
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1 with the exam. I know he attended at least some meetings and 

2 he was -- you know, John was pretty -- he is a pretty 

3 sophisticated guy, so we did have that knowledge as well, you 

4 know, working on the exam. 

5 Q Guys like Ostrow and Lamore, you know, isn't there 

6 realistic possibility that, you know, they would be impressed 

7 talking to a guy like Bernie Madoff. I mean, how can really r 

8 two folks like that, you know, compete with somebody like 

9 Bernie Madoff who, you know, is a very, you know, smart, 

10 successful, reputable guy? I mean, isn't it kind of a 

11 mismatch to have William Ostrow and Peter Lamore dealing 

12 directly with somebody like Bernie Madoff? 

13 A The examiners, you know, we had on this exam, 

14 you're saying they don't -- didn't have that much experience. 

15 And, you know, they didn't have a huge amount of experience, 

16 but someone -- and Ostrow is a very skeptical guy, you know, 

17 and I know he sort of thinks a little bit differently, it's 

18 outside the box and he's very good with analyzing e-mails. 

19 And Lamore was one of our strongest people in terms of 

20 knowledge of trading. 

21 So, is it possibly they could have been overwhelmed 

22 by Bernie? Yes, but I think for the exam I think they were a 

23 reasonably good fit, they may have been outmatched a bit, you ; 

24 know, they probably were as it turns out, but we did 

25 have -- obviously, we did have, you know, someone like John 
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involved with the process also. 

2 Q Okay. All right, let me show you the next 

3 document. We'll mark it as Exhibit 14. It's an e-mail from i 

4 Ostrow to Lamore, 5/26/2005. i 

5 A couple of things in here I wanted to ask you 

6 about. One is Ostrow is saying to Lamore, "That's the I~ 

7 feeling I had, we're not getting all the e-mails." Do you 

8 remember particularly concerns among the exam staff that they 

9 weren't getting documents or e-mails, they weren't getting 

10 some information from Madoff that they were requesting,there 

11 was pushback? 

12 (SEC Exhibit No. 14 was marked for 

13 identification.) 

14 THE WITNESS: I was aware that they were having 

15 some difficulty getting some records. I don't recall being 

16 told that there was a problem with the e-mail, but -- you 

17 know, that's no surprising, a lot of firms e-mail production 

18 is a little bit iffy, and -- you know, they splice it 

19 sometimes, the firms, a little bit too tight. But that would 

20 be a concern but I don't think I was aware of the e-mail 

21 issue. But I -- you know, I think with some of the records I 

22 was -- I had some awareness they were having some difficulty 

23 getting some of the trading records and things of that 

24 nature. 

25 BY MR. KOTZ: 
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1 Q Now, at the bottom of this e-mail, where Lamore is 

2 e-mailing Ostrow, Thursday, May 26, 2005, 11:55 a.m., it 

3 says, "Shana just gave me another explanation regarding the 

4 firm's e-mail retention policy. Basically, she has the 

5 ability to determine that an e-mail is non-business-related 

6 spam and delete it from the system forever. That just 

7 doesn't seem right.'! And this is Lamore saying that. 

8 Do you remember -- I mean, what do you think of 

9 this issue that she was able to just delete whatever e-mails 

10 she wanted forever? Is that common? 

11 A It's not common. The retention policies for 

12 broker-dealers, though, is that you have to retain -- you 

13 know, communications that relate to your business as such, so 

14 what most firms do is they retain all the e-mails. To try to 

15 sort through, you know, what's not business-related is just 

16 huge and 

17 Q Right, and that would be pretty unusual for a 

18 compliance person like Shana Madoff, who of course, is 

19 related to Bernie Madoff, to be able to determine, "Oh, 

20 that's non-business-related spam," delete it forever. 

21 A It is strange. I don't know why something like 

22 that would be going on at that level. 

23 Q Okay. Let me show you the next document, we'll 

24 mark this as Exhibit 15. This is an e-mail from you to John 

25 Nee, 5/26/2005, 3:56 p.m. where you say, "Bernie's 'fessing 
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1 up. I can only access part of the memo but it sounds like we 

2 may have something to review, directed executions. You 

3 wonder what is his benefit beyond commissions." Do you 

4 remember what you were referring to with "Bernie's 'tessing 

5 up?" 

6 (SEC Exhibit No. 15 was marked for 

7 identification.) 

8 THE WITNESS: I believe what I was referring to was i 

9 our ability to access information, you know, on the 

10 underlying clients. That we were having difficulty getting 

11 information on the underlying advisory clients and then we 

12 were able to make a breakthrough where he was admitting to 

13 some of the clients and we were starting to get some of the 

14 information. 

15 BY MR. KOTZ: 

16 Q So, initially, Bernie didn't admit to any clients 

17 or -- and then admitted only to a few clients? 

18 A Yeah, I don't think he -- hewasn't forthcoming 

19 with the client list or the number of clients. 

20 Q Was that a concern that he was so not forthcoming? 

21 A It definitely was a concern. 

O Okay. Now if you look at the attached document, 

23 which is a summary, "Objective: Discuss Bernard L. Madoff's 

24 business in relation to hedge fund articles written about the 

25 firm." See at the last paragraph of this it says, "B. Madoff 
;-···-·····------· ·-··-i ····--r-;--I·;;· ;;·;i·; ----· --·-··~· 
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1 was surprised that the staff was unaware that Madorf 

2 conducted this type of business since he had discussions 

3 regarding the firm's hedge fund relationships with SEC 

4 officials approximately one-and-a-half years earlier." Were 

5 you aware that Bernie Madoff was the one who told the exam 

6 staff that there was another SEC exam of him going on and 

7 that they found that out from Bernie Madoff? 

8 A I think we received some information from 

9 Washington on an open exam -- to our exam, i I thought we did, 

10 no? 

11 Q The testimony we've had from the examiners is that 

12 the first they heard about it was from Bernie. 

13 A Okay. 

14 Q And then, because they heard about it from Bernie, 

15 there was an effort to go back to Washington and say, "What 

16 is this matter that Bernie tells me you were looking at?" 

17 And then there was the documents that were provided. 

18 A Okay. 

19 Q If that's the case wouldn't -- that would be a 

20 concern that here we are at the SEC and we kind of don't know 

21 what the other half is doing? There's another exam going on 

22 in Washington and we find out from the registrant? 

23 A I agree, we should know it. I thought we had -- we 

24 knew of some OC exam, but maybe you're right if that's what 

25 the examiners had said in testimony. They are closer to it 
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1 than I am, so you know, they probably -- if that's what they 

2 said that's probably what happened. 

3 Q Okay. 

4 BY MS. STEIBER: 

5 Q Okay, if you go back to the first page of that memo 

6 you'll see that what the staff says early on is, you know, 

7 first Madoff told them he did not conduct any management of 

8 outside money. Then he begins to admit that he conducts some 

9 management of outside money. Then if you go down to the next 

10 paragraph it says at first he said that he didn't -- that 

11 there were four hedge funds using the model. Subsequently, 

12 he tells them that there are 15 entities, including the four 

13 hedge funds and two corporate accounts, using the model. 

14 So the staff seems to be pointing oui that Madoff 

15 has been changing his story. Right? And you said that you 

16 were also aware the staff was having trouble getting 

17 information about his investment management business from 

18 him. Do you agree with that? 

19 A That's generally correct, right. 

20 Q Well, at that point do you think it would be more 

21 likely that you would seek verification from an independent 

22 third party of what Madoff is telling them since his story is 

23 constantly changing? 

24 A The way I think Madoff was trying to argue this and 

25 he was trying to be a little slick, and we see this more than 
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1 we like to adInit, I think it was his belief or his view that 

2 these accounts were not really advised accounts. You know, 

3 because they were subject to a Commission business they 

4 really weren't advisory accounts, so, you know, he really 

5 didn't have any advisor accounts. And so I think he was 

6 trying to play that angle in that -- 

7 Q But as he's constantly telling a different story, 

8 and then I think at the front page Nee tells you, "We're 

9 following up with more requests, including trade info," st 

10 that point did you think that the staff was going to someone 

11 like FINRA to get this trade information? ; 

12 A Well, no. We were going to try to get the trade I 

13 information from his internal records to see what existed. 

14 we wouldn't be going to FINRA to get the trade information. 

15 Q You wouldn't -- we've had testimony that in a 

16 front-running exam going to FINRA is typical or not out of 

17 the ordinary. 

18 A We -- I -- the way I understand, you know, it would 

19 be was you'd get the firm's trade blotters and get the times 

20 and see, you know, what's going on with the firm records. 

21 Now, to try to determine what orders were executed and the 

22 sequence of execution you may have to get an audit trail. 

23 And an audit trail would be required to -- you know, you go 

24 to FINRA, okay? But that depends where the trades are sort 

25 of executed as well, you know, if they're not executed in the 
··;····· ·i·--·-u-i~;,,-·~;,·i;~;~,~;~ ·~ 
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1 U.S. I don't think it's going to part of the FINRA audit 

2 trail. And that was, I think, what was going on, supposedly 

3 they were not executed in the U.S., it was executed overseas, 

4 so I don't know if the audit trail would have helped in this 

5 situation. 

6 BY MR. KOTZ: 

7 Q There's another thing you say in this document; you ~ 

8 say you "wonder what is his benefit beyond commissions." 

9 What were you referring to there? 

10 A I wasjust wondering whether, you know, besides the 

11 commissions if he's in some way benefiting, you know, some , 

12 sort of undisclosed fees, kickbacks, whatever, you know, from 

13 these customers. I don't know if I put into place in my mind 

14 at this point, you know, the extent of the revenue that was 

15 being derived from this business, turns out it was a, you 

16 know, very significant amount, so maybe that question was 

17 sort of -- target. But, you know, obviously you still have 

18 to think there's something else even beyond the commissions, 

19 you know, that's a lot of money being made, you know, there 

20 could be something else happening as well. 

21 Q Was that issue looked at in connection with the 

22 cause exam? 

23 A I don't know. 

24 Q Okay. All right, we'll go to the next document. 

25 Okay, I'11 show you the next document, we'll mark as 
-~~.·;·-.·· -~;I-h~r~~·,:;;..,~i~~·,,:,;,,,,,,,,,,,~i,,,,,,.~,, ,1,,;,,,,;;~~,~,,~~,;,;;~:_c; _; ~; ~__;;I~~~;_~~;_; ~__~;_ 
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1 Exhibit ~6. This is an e-mail ~rom John Nee to Lamore, copy 

2 to Ostrow, Thursday, May 26, 2005, 4:19 p.m. I~ 

He says, "Thanks Pete. In talking to William I 

4 asked him to find out more about he actual execution and 

5 clearance of the trades, executing brokers, London exchange, 

6 prime broker used -- I think they use Barclays -- shown in 

7 the article role of U.K. affiliate and e-mails they seem to 

8 be involved with Barclays, and one of the parameters or at 

9 least the factors that his model uses." Do you know if this 

10 issue was ever nailed down? 

11 (SEC Exhibit No. 16 was marked for 

12 identification.) 

13 THE WITNESS: I don't know for sure, but it's quite , 

14 possible it never was. 

15 BY MR. KOTZ: 

16 C2 Okay. All right, this goes back to the other exam. 

17 we're going to mark the next exhibit as Exhibit 17. This is 

18 an e-mail from Eric Swanson to John Nee with a copy to 

19 John McCarthy, 5/26/2005. And then below it, John Nee is 

20 e-mailing McCarthy with a copy to you and this is where they 

21 talk about the fact that there were these two exams going on. 

And John says, "We are currently conducting an exam ~ 

at Madoff, a major focus has been the possibility that Madoff ~ 

24 is using his vast amounts of customer order flow. In initial 

25 inquiries he either denied or was evasive. When he finally 
i~.-i·;.-r·:.-;:.,i-;i,l;.·i·Y-i;--,.ri.-i*iir..lii.i%-~.~iii-.i,,,~,,,.,;;;,,,,,;,-,.;;, ,,,,~,.;,.,,. ;;.,iil, 

1·r·· ·- 1-··:··; :;-;·;;·--,;~-·i~ 
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I admit~ed ~o executing trades for billions of dollars in 

2 customer's money, he said, "We should know about this as he 

3 told Lori Richards and John McCarthy about this 

4 one-and-a-half years ago." We're hoping that if what he's 

5 saying has any truth you might have some info related to the 

6 hedge fund related activities that you could send us." 

7 And then Swanson says above to John Nee, "OC has an 

8 open exam of Madoff on this issue. I'm on the road today but 

9 I'm available tomorrow." 

10 So do you see that this seems to indicate as well 

11 that they found out this from Madoff himself? 

12 (SEC ~xhibit No. 17 was marked for 

13 identification.) 

14 THE WITNESS: Meaning that the OC folks found 

15 out -- 

16 BY MR. KOTZ: 

17 Q That -- you know, John Nee and I guess Ostrowand 

18 Lamore found out from Madoff when Madoff said, "You should 

19 know about this because I told Lori Richards and John 

20 McCarthy about this a year-and-a-half ago." Then they go 

21 back to Swanson and say, "What's the story? Did -- was there 

22 a conversation like that?" And he says, "Actually, we got an 

23 open exam." 

24 A Yeah, okay. Just trying to firm it up to the 

25 timeline and brings us to -- this is May, okay, which is 
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1 after the exam started. Okay. 

2 Q Okay, do you remember then there was a phone call 

3 between the folks in Washington with perhaps Swanson, 

4 McCarthy and Donohue on it and folks down in New York? I 

5 think you were on that call, as well, or at least it seems Lo 

6 indicate that r you were on that call Do you remember that? 

7 A I don't recall that. 

8 1! Okay. uo you iemember any iriformation that you 

9 guys received from the Washington OC folks about ~~eir exam? 

10 n I don't recall who received iniormation. I would 

11 think if they had any documents they would have been more i 

12 than happy to send out the rile. 

13 O Yeah, J mean, we have records showing Ihat there 

14 was documents that were sent up. Co you -- did you know at 

15 the time what prompted the OC exam? Why they did their caiise 

16 exam of Madoff? 

17 A No, I did not know. 

18 Q Okay. Let me show you a document just to confirm 

19 that. This was a complaint that they received in May 2~, 
20 2003, 

21 Mavis Kelly. We're going to mark it as Exhibit 18~ 

22 Did you ever see this document? This was a 

23 complaint that was brought in to the OC folks that then 

24 triggered the cause exam. 

25 (SEC Exhibit No~ 18 was marked for 
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1 identi~ication.) 

2 THE WITNESS: I don't recall seeing this. 

3 BY MR. KOTZ: 

4 Q Okay. Do you know if the exam team saw this? 

5 A I don't know. 

6 Q Okay, but it would have been a relevant document; 

7 don't you think? If OC was doing an exam at the same time 

8 around ~ront-running and there was a complaint that 

9 precipitated that exam; wouldn't that be something that the 

10 New York exam team would want to look at? 

11 A Yes. 

12 Q Okay. We'll go to the next document. The next one 

13 we're going to mark as Exhibit 18, this is a -- 7 

14 MS. STEIBER: This is 19. You just -- 

15 BY MR. KOTZ: 

16 (Z I'm sorry, we'll mark this as Exhibit 19. This is 

17 an e-mail from Ostrow to Lamore, 5/27/2005 at 2:13 p.m. 

18 There's a reference here about this Auriga International 

19 where Ostrow says, "lf Bernie stops in ask him about Auriga 

20 International and whether or not that should be on the list." 

21 And Lamore says to Ostrow in response, "Hey, he 

22 said he's not familiar with Auriga International, although 

23 they could be an investor through one of the feeder funds." 

24 And then Ostrow says, "That's weird because Bloomberg reports 

25 Auriga has discretionary accounts with B. Madoff." 

····-·;·i-~*1 ;;··;;*·;-·;;ii;-·-·-·;;·li,;;~;~-;r;-~ 
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1 Do you rerneIn~er anything about this where it seems 

2 like they kind of caught Bernie in some kind of falsehood? 

3 (SEC Exhibit No. 19 was marked for 

4 identification.) 

5 THE WITNESS: I don't recall this specifically. I 

6 don't know if this ever came to my attention. 

7 BY MR. KOTZ: 

8 Q Okay. Let me show you the next document marked as 

9 Exhibit 20. This is an e-mail from John Nee to Peter Lamore, 

10 dated June i, 2005, 7:29 p.m. 

11 Were you aware that Bernie Madoff told Lamore tha~ 

12 he was on the short list to be the next chairman of t~ie SEC? 

13 (SEC Exhibit No. 20 was marked ~or 

14 identification.) 

15 THE WITNESS: I think I heard that. I think I did 

16 hear that. 

17 BY MR. KOTZ: 

18 Q Were you aware that Bernie Madoff told the 

19 examiners that Chris Cox was going to be the new chairman of 

20 the SEC several weeks before it was announced to anyone else 

21 in the SEC? 

22 A That, I don't recall. 

23 Q Okay. Do you recall generally Bernie when he 

24 talked to the examiners dropping names, talkiny about his 

25 influence, he's helping the SEC in this issue, he's going to 
··-·:····;-·-·;;i;-·-··;;;;; ·-:-~x;~~-~ I:: 
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1 Capitol Hill to deal with important matters? 

2 A I did hear that, yeah. 

3 Q So is that a concern in terms of, you know, you 

4 have two examiners that are still relatively junior, Bernie 

5 Madoff could have been the next SEC chairman, he told them he 

6 was on the short list, then he knew who it was before anybody ~ 

7 else knew. He was talking about all his contacts. I mean 

8 wouldn't that make it more likely that these examiners would 

9 believe Bernie Madoff when he told them something? 

10 A Yeah, I hear what you're saying, you know, it seems 

11 like he's a man with, you know, a lot of knowledge and 

12 contacts, could conceivable have been intimidating. But 

13 again, I think the exam team, these people, you know, there 

14 was a fair amount of skepticism and, you know, someone with 

15 pretty good trading practices in the background. But could 

16 you be influenced by someone with senior status and apparent 

17 knowledge7 I think it could happen. I don't know if it 

18 happened here but it could happen. 

19 Q Okay. Let me show you the next document. We'll 

20 mark this as Exhibit 21. This is an a-mail from Lamore to 

21 Ostrow, 6/1/2005, 11:09 a.m. 

22 If you look at the last page it's an e-mail from 

23 Lamore to Nee and Ostrow, June i, 2005, 10:11 a.m. and 

24 it -- he says, "Cliff notes version of my discussion with 

25 Bernie this morning. Bernie reiterated l;l-iat his model only 
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1 identifies the basket of securities in the S&P 100, which 

2 would replicate the S&P 100, at the leasC cost in number of 

3 securities and shares. It does not tell him when to enter 

4 and exit the market, too, Bernie's gut ~eel tells him when to 

5 enter the market and exit the market. His gut feel includes 

6 his observations of the trading room here in New York, what 

7 his European contacts are telling him and what he reads in 

8 industry papers and publications." Do you remember this 

9 issue about Bernie's gut feel? 

10 (SEC Exhibit No. 21 was marked for 

11 identification.) 

12 THE WITNESS: I do recall hearing about that. I 

13 think we may have heard that in a meeting. I think - and 

14 it's referenced in the exam report. 

15 BY MR. KOTZ: 

16 Q Okay. As someone in your position -- you know, 

17 very experienced person, when you read this, that Bernie's 

18 gut feel tells him where to enter and exit the market based 

19 on his observations of the trading room, what his contacts 

20 are telling him and what he reads in industry papers and 

21 publications, I mean isn't that just ridiculous? 

22 A I don't necessarily believe that's ridiculous. 

23 Q No? 

24 A No. You know -- 

25 You think that somebody could have this kind of gut 
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1 ~eel from reading papers? 

2 A Well, a trader is getting information from various 

sources and, you know, it's different information flowing in. 

4 It could be, you know, market-related information which is, I 

5 guess, not one of the chief things here, hilt you know, 

6 diiferent -- he has different sources, it's European 

7 contacts, what's happening to the market conceivable in 

8 Europe. You know, there are different flows of information 

9 and people make decisions based upon that information. 1 

10 don't know what makes a good trader in every instance, but -- 

11 Q Okay, but 

12 n -- I've heard, you know, gut feel does play a part 
13 of it at times. 

14 Q Okay, but given Bernie's returns that he was 

15 getting, I mean wasn't it the case that his gut feel was 

16 always right and it was always exactly right? He always 

17 entered at the right ~ime and always exited at the right time 

18 and he did this over years and years and years during a time 

19 period when the market was going up and down. In fact, 

20 during a time period when there was a -- almost a crash in 

21 the tech market and yet Bernie's gut feel, based on 

22 observations of the trading room, looking around the trading 

23 room, talking to European contacts about the markets in 

24 Europe, and what he reads in industry papers and 

25 pubiications. ~ mean, that -- isn't that impossible~ 
-:; -;-·-· i --~.;I .~~;··;;^;i·i~~~~I,.,,,,,;:I 
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1 A Well, I hear what you're saying, but it's one of 

2 the reasons that we were also exploring, you know, the 

3 potential information that he was receiving from the other r 

4 side of the business. You know, was he developing some sort 

5 of an edge, you know, from what was happening in the 

6 market-maker part of the business? Was he in some way, you 

7 know, extracting that data, because th~at.was really our 

8 primary concern and primary focus. 

9 Q Right. i And what did you determine on that issue? 

10 Didn't you determine that he was not? 

11 A At the end of the day I don't think we -- 

12 We concluded that we had no evidence that he was, 

13 although I think we felt t~iat -- you know, it's possible that 

14 he was -- because he talked of -- you know, sophisticated 

15 technological ability -- you know, we felt that somehow the 

16 data could have been feeding into one of his models and 

17~ possibly providing trend information -- you know, over time 

18 that could give him an edge. Whether that's -- is that 

19 possible every month to be favorable? That would be very 

20 difficult, probably, in every situation. I~ 

21 But he did talk of this -- you know, sophisticated 

22 model with various data reads. And -- you know, the focus 

23 was, though -- you know, for that consistency, was he 

24 getting -- you know, that edge -- you know, from 

25 potentially -- you know, market information where he could 
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1 ~ave heen -- you knew, he could have been frontrunning 

2 Or -- him -- did he develop -- you know, sort o~ -- some sort 

3 of secret methodology of getting in front of the trading 

4 based upon all this information? Because he was getting a 

5 fair amount of trading information with that market -- 

6 Q Right. 

7 A -- you know, the market-maker side. 

8 Q But the strategy only went so far, it was really 

9 his determination of when to enter and exit the market that 

10 madethose returns, right? 

11 A Obviously, you know, a net return is based upon 

12 when you enter and exit the market. : 

13 Q Right. And so -- 

14 A You know, you have the clues -- the clues from 

15 enlry, thougli, would be based upon -- you know, informat~ion 

16 that -- you know, he's outlined a bunch of potential issues. : 

17 But you know, obviously one of the things that we're looking 

18 for is market information, you know, if th~re's front-ruririing 

19 or order leakage or something that could have been, you know, 
20 beneficial to his trading. 

21 Q So if you ruled out front-running aren't we left 

22 with his gut feel? Is there any other explariation for his 

23 uricanny ability to enter arid exit the market at just the 

24 right time all the time? 

25 A Well, we didn't find evidencP of front-running but 
C··;···- -··;i· :·-~;·o;-:·-..;; ;~,_;.; .;.,.,,:2;-·~;~i·-;..-;-;,,,,;.,.,.,,,,,,,,;; 
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1 we also recognized that he~was receiving a lot of information 

2 and he did have some trading models which conceivably could 

3 have been directing his trading and could have been helping 

4 with the timing. It -- we weren't sure. There are other 

5 potential avenues, you know, was he getting some phone calls 

6 or contacts, you know, from Europe -- E 

7 Q Right, but -- 

8 A -- and possibly also -- you know it is possible. 

9 We didn't find that. 1 

10 Q But this explanation, that it's based oil his gut 

11 fee~, given the consistency of his returns, isn't it fair to 

12 say that this explanation is not a credible one? 

13 A Well, he's saying his gut ieel and his observations 

14 of the trading room here, which what is the observations of i 

15 the trading room? You know, I'm not exactly sure what ~hat 

16 means but it could be, you know, a lot of data that's coming 
17 into the trading room, you know and -- 

18 Q Just by observing the trading room? 

19 A -- potential order and balances, you know, the 

20 actual -- observing the trading room. But I take that to 

21 mean trading data, you know, not just like peaking your head 

22 in and just saying, "Oh, look, ~hey're busy in there," I 

23 think it goes - I sensed it went a little deeper. He 

24 mentions contacts, you know, at the end of the day many a 

25 trader develop a gut feeling. 
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1 Q But it -- do they ever have gut feelings that are 

2 that consistent? 

3 A Consistency every month, I agree, is very, very 

4 unusual. 

5 Q And since the team was aware of the consistency of 

6 the return, wouldn't this explanation as to how he achieves 

7 those returns based on a gut feel be not a credible 

8 explanation? 

9 A Well, again, it could also mean that he's in some 

10 way cheating. 

11 Q Right 

12 A You know, c~ieating in a sense he's taking advantage 

13 of some trading information, different data that's coming in, 

14 and, you know, he's basing his decisions on that. And that 

15 was really the focus on how we spent our time. 

16 Q But isn't it fair to say that at the end of the 

17 day, given the consistency of returns and given his 

18 explanation of his gut feel, the conclusion was there had to 

19 be something else other than his gut feel that was 

20 responsible. Maybe you weren't able to figure out what it 

21 was, but wasn't the conclusion there had to be some other way 

22 he was achieving these returns? 

23 A But look at what his gut feel is, though. It 

24 includes trading room, it includes European contacts and 

25 industry papers and publications, that's, you know, maybe 
-·;-~·- ·;I;·:·-;-~·-;;-;·-·~;~ -~~;~;-~.~ I% 
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1 just global Crfnds, but trading room data was sort o~ i~Jhat 

2 we're looking at and, you know, we couldn't figure it outr but 

3 maybe there was something there in that trading room data. 

4 European contacts, possibly them somehow discerning ordei 

5 flow information that, you know, we cannot understand, yoU 

6 know, we had no knowledge of. Is it possible? I don't know. 

7 Q But is it fair to say that at the end of the exam 

8 you still didn't understand how Bernie was able to achieve 

9 those consistent returns? 

10 A That is correct. 

II Q Okay. Yeah, if you look 2C page 3 of 4 in this 

12 same Exhibit 21, Ostrow says to Lamore and John Nee, June i, ; 

13 200.5, 10:14 j.m., "Lct me know if there were any transactions 

14 during the time periodwe requested, March --" I'm sorry 

15 " F~bruaiy 2Rth to March 11, 2005 for Kingate, and T will 

16 check to see if they are on the database of orders entered. ' 

17 Lamore responds, "Hilarious, nothing, only 

18 transactions on ~ebruary 15th, February 18th and March 15th." 

19 Were you aware of the fact that when they looked to see if 

20 there were transactions they didn't find them? 

21 A I was not fully aware, I was not aware of this. 

22 I'm just trying to figure out what -- where are they getting 

23 the information from, "Let me know if there were transactions 

24 during the period --" do you know the source document that 

25 ostrow's talking about? Was it the customer statement? What 
1······;-~,;- il;-,i" i. ~"r "'.";'.".~C~. .ii"'L'"'~"~"-`;'".;LY-;.;)I.~:L.li rr~-C~jl·_~~~; ..,l--~~l~i-iT~.*:-_ilil i.;:i~i-\Y~~I·jlii·LiiiC·:jl7L;_i)-li-l·.11~__~ 
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1 was the source document, do we know? 

2 It may have been the customer stalement, comparing 

3 it to the database of orders entered. I'm not sure what's 

4 being compared but I -- you know, it's most likely, you know, 

two trading runs, one being a customer's summary statement to 

6 some sort of a database of trading activity and there seems 

7 to be a lack of consistency. I was not aware of that. 

8 Q Well, if you see on the front page of this 

9 document, Exhibit ;31, continuing the e-mail exchange, Lamore 

10 says to Ostrow, "Hey, I'm not quite sure what's going on with 

11 these statements. I'11 show you later but it seems clear as 

13 mud to me." 

13 And then Ostrow respcnas, "That's a funny way, but 

14 I'm sure appropriate way to put it. I guess his stomach and 

15 gut were churning if he was buying and selling on the same 

16 day. " 

17 So it seems as though, clearly, the examiners 

18 didn't really believe this explanation about Bernie's gut. 

19 And then i~ you see Lamore says at the top, "I don't know, 

20 but assuming he bought on or about 1/25 and sold on or about 

21 3/15, he timed the market pretty well." 

22 A Is that a question? Ilm sorry. 

23 Q Yeah, doesn't it seem to indicate that the 

24 examiners didn't believe Bernie's story about his gut ~eel 

25 being responsible for these -- his timing ability? 
'" ~;:";~~~"; :;';`;';"';"*"":'i' ';:"i~"";;-"""""~;-;i ;:~----·-~-·- :·;--;;;:··;··~ ·:·-;=·;--·· ·I; ···;--·;;··- ··:··-;;···;·- ·;··-i;···;·; -;---·-~.~-~, :..,··ixi;i~-I:;-~~.·;~ ~~ 
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1 A I think the exarniriers were skeptical, yeah. 

2 C) And by the end cf the exam they remained skeptical, 

3 isn't that right? 

4 A Is this series of e-mails at the very end of the 

5 exam, at the very end of the field work, do you know? 

6 Q Yeah, when did the field work end? 

7 MR. WILSON: June 20th. 

8 MR. KOTZ: June 20th. 

9 THE WITNESS: These are June Ist. I don't know for 

10 sure . 

11 MS. STEIBER: About June 16th. 

12 T~IE WITNF.SS: Yeah, I don't know if I could say 
13 they're still skeptical. 

14 MR. KO1'Z: Olcsy. This issue about he's - Lamore 

15 is saying he's not quite sure what's going on with the 

16 statements -- 

17 MS. STEIBER: They're clear as mud. 

18 BY MR. KOTZ: 

19 Q -- information was -- yeah, unclear. Did that come 

20 up? Were you made aware of that? 

21 A No. 

22 Q Okay. I'm going to show you the next e-mail, which 

23 is marked as Exhibit 22. This is an e-nail from you to 

24 Bo~ -- I'm sorry, from John Nee to you, C;/2/200.5, 1C:14 a.m. 

25 And John says, "Boh, thought you'd find this interesting." 
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1 It says, "After reviewing the Kingate account 

2 statements for January through April, I don't believe the 

3 retail customer order flow information from Madoff's 

4 market-making business has anything to do with his hedge fund 

5 model." Then it says, "Granted, his purchase and subsequent 

6 sale time was excellent, buy low and sell high. But he held 

7 the basket for approximately six weeks, therefore I don't 

8 believe he's using any short-term signals that would come 

9 from his retail order flow." 

10 Was that essentially the conclusion that he 

11 didn't -- they didn't think it was front-running? 

12 (SEC Exhibit No. 22 was marked for 

13 identification.) 

14 THE WITNESS: That's what it appears to be, yes. 

15 BY MR. KOTZ: 

16 Q And then it says, "I suspect that he is extremely 

17 well-connected to European order flow information through his 

18 brokers and possibly the investors in his fund and is timing 

19 the market based on that information rather than his retail 

20 order flow information." j If he was doing that, as John 

21 Nee -- I'm sorry, as Peter Lamore was telling John Nee then 

22 it was forwarded to you, would that be legal? 

23 A Well, connected to European order flow information, 

24 it depends what we're talking about there. You know, 

25 they -- if it's specific orders and he's front-running 

MADOFF EXHIBITS-01531 



Page 114 

1 specific orders, I think you have a problem. Ir it's 

2 some - somehow data that's giving us ~rends of 

3 market-movements or specific movements in issuers that he's 

4 somehow using, yoU know, to his -- as a flow in one of his 

5 models, not necessarily. 

6 O So, was that issue looked into in the cause exam of 
7 Madoff Securities? 

8 A I don't believe it was, no. 

9 a Do you know why not if at the end of the day there 
10 was at least a possibility that there 

was another explanation 

11 for his returns t~at was also illegal, potentiai_y 
12 front-running? 

13 A Well, part of it is how ia4 do you take an tram. 

14 Now the finger's pointing to Europe and, you know, where are 
15 we going to gei the information? You know, where -- what are 

16 the sources of ihe information? HoW do we find this out? I 
17 don't really have an idea 

even as we sit now knowing this is 

18 fictitious, but ir it wasn't I'm not 
too sure how we'd figure 

19 that piece out. 

20 It's sort of -- it's in the realm of Europe, we're 
21 getting some flow information -- possibly, hoW do you figure 

22 tiiat out? We're looking through e-msils trying to figure oiit 

23 whatls going on with the e-mails, seoing any contexi in that, 
24 you know, that's appar-ently not popping up. It leaves us in 

25 a difficult position. We, you knoi~i, it's not something that 
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1 we could, you know investigate necessarily. 

2 Q Okay. 

3 MS. STI~:TBER: Have you ever worked with OIA before 
4 to request trading records from Europe or any other records 

5 from Europe? 

6 THE WITNESS: We have. Y,,h~ I have, yes. 

7 BY MR. KOTZ: 

8 Q Okay, next document I'm going to mark as 

9 Exhibit 23. It's an e-mail from Lamore to Nee, 
10 7:47 a.m. 

11 He says, "Hey, John, we sti~l have not received he 

12 hedge fund contact list, nor do the statements contain the 

13 addresses o' the 15 entities. We are going to ask him again 
14 today for this information." 

Is Were you awar-e of thne particular issue where they 
~6 were trying to get this hedge fund contact list, statenlents 
17 containing addresses of these 15 entities? 

18 (SEC Exhibit No. 23 was marked for 

19 identification.) 

20 THE WITNESS: I know John mentioned it to me and 

21 possibly the examiners mentioned the 
were having difficulty 

22 getting information, you know, on the -- these customers. 
23 BY MR. KOTZr 

24 O Okay. Going back to the previous exhibit, another 
25 issue I wanted to ask you about in Exhibit 22. It says, 
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1 "Bob, " which I guess refers to yoc. Spoke to  

2 yesterday arid he agr-ed that the documente associated with 

3 the black box model should be subject to the books and 

4 records requirements since the model is used in the 

5   f the iirm's business." Do you remember 
6  

7 A I re~ember they were talking about, you know, some 
8 sort of proprietary model and he was very hesitant, didn't 

9 want to give us the infoimation that we were sort oi pushing 
10 him, we wanted the information. 

11 And then, you know, we -- and the question came up, 

12 you know, whether it's something if it's pdrt of books and 

13 records should we have access to it arid we kind of fel~~ 

14 pretty comfcr-tahle that we should Iidve access to it, but you 
15 know, we figured, you know, run it up the chain just to make 

16 sure we have support. I~ don't -- frankly I don't recall the 

17 specific conversation with  lli, b,t if it's here, 
18 you know, Ilm sure I had the conversation with him. 

19 (1 But you do remember that kind of general 

20 determination that, you know, you were the SEC and you were 
21 entitled to anything -- 

22 A That's right. 

23 Q -- that you wanted -- 

24 A That is, essentially correct. 

25 Q -- from Madoff. Okay. All right, let me show you 
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1 the next dociiment, it Is been marked as Exhibi t 24. This is 

2 an e-mJil from John Nee to Ostrow, cc Lamore, 6,'7/2005, 
3 1:47 p.m. 

And if you look first at the e-mail below from 

5 ostrow to Nee with a copy to Lamore, he says, "We've been 

6 viewing all the basket trades. For all 2004 Madoff executed 

7 close to 2 billion shares of stock which represents a 

8 commission equivalent o~ approximately $82 million. It i 

9 appears that without this commission equivalent business 

10 derived from the hedge lunds, we estimate the firm would ?ose 

11 10- to $20 million per year." Were you aware of this 

12 revelation that this big, well-known market-maker, the 

13 market-maker side was artually losing money wilhcut the hedge 
14 fund side? 

15 (SEC Exhibit No. 24 was marked for 

16 identification.l 

17 THE WITNESSI I'm just trying to remember what I 

18 recall. I think we recognized -- ? remember hearing that it 

19 w~s a very significant part of the revenue, I don't know if I 

20 recall specificaliy that it -- there would have been a loss 

i situation without it. But -- yoU know, it's possible, but - 
22 BY MR. KOTZ: 

23 Q Would there be -- 

24 A -- I knew it was a big part oi the revenue. 

25 Q Wouldn't that be 
a pretty stunning development? i 
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1 You're going in to look at a, you know, well-known 

2 market-maker and it turris out the market-maker is losing · 

3 money, it's being propped up by the investment side? 

4 A It's a red ~lag, I agree. I 

5 Q And then Nee responds, "Re sure to keep your eyes 

6 on the prize." Do you know what he was referring ~o there? 

7 A It's -- I'm not 10D percent sure brit I would think 

8 maybe the front-running issue, you know, the fact that, you 

9 know, the trading should be the emphasis. Sometimes, you 

10 know, with the examiners, you know, you have to sort of rein 

11 them in a bit. You know, maybe john was reeling thai 

12 william's straying a little bit from th- intended cause 

13 nature of the exam and -- 

14 Q Do you think -- 

15 A -- that was it possibly. I'm not, you know -- 

16 Q Do you think in this case -- 

17 A -- 100 percent -- 

18 Q Do you think in this case that the examiner should 

19 have been reined in a little bit or maybe, perhaps they should 

20 have been allowed to look at some or these open qiiestions? 

21 A These are good questions. Thfylre fair questions, 
you know, to sort of explore. 

23 Q Do you remember whether -- 

24 A ~n al? fairness to someone, you know, like john, 

25 you know, someone like Bob, me, is also lookiiig lit the trams, 
_41 
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1 iiow long they're Cakin~, all that. So, you know, I think in 

2 the back oL~ John's nirid is, you know, ~how ~ong we been out 
3 here, you know, this is an important exam and all these 

d issues, but we have and exam program we're running and, you 
5 know, that may bf something in the back of someone's mind 
6 who's supervising this exam. Okay? i 

7 Q Right. Do you remember this issue with the 

8 examiners pushing about whether Bernie Madoif should be 
9 registered as an investment advisor? 

10 A I don't recall that issue, no~ 

11 Q Okay. 

12 A I heard about it later on, you know, apparently 
13 that happ~ned dur-ing the investiyation but I don't recall 
14 this. 

15 Q Okay. All riyht, next docuir~ent. 

16 THE WITNESS: ~ guess no one takes lunch around 
17 here, huh? 

18 MR. KOTZ: Hey, if you want to stop, we can. 
19 THE WITNESS: That's fine. 

20 MR. KOTZ: We're kind of moving along, so we could 
21 maybe get it done. 

22 THE WITNESS: Yeah. 

23 ~R. KOTZ: Yeah, they were shocked I took five 
24 minutes to go to the restroom, so -- 

25 BY MR. KOTZ: 

.,r~-,,*,.;,~,,;~'.'"___~_~~~~_*~~_i~~~ 
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1 Q The next document, we're going to mark as 

2 Exhibit 25. This is an e-mail from Ostrow to Nee, 6/8/2005, 

3 8:43 a.m. 

4 Ostrow at the bottom of this page sends an e-mail 

5 to Nee and it's actually in response to the next page, 

6 page 2 of 3, where there's a back and forth between Ostrow 

7 and Nee where Ostrow is saying, "One of the days we requested i 

8 trades Bernie was closing a basket. I asked why he did not 

9 have these trades on a CD with all the trades entered between 

10 2/28/05 and 3/11/05. Bernie stated that because the basket 

11 was originally entered into in January there were not entered 

12 in March, only execution of orders placed previously. How 

13 can this be? The specific price is not known and you're 

14 relying on the fluctuation of 50 stocks in a basket. Lamore 

15 views it as a standing limit order, good until canceled." 

16 And then Nee responds, "What was the actual 

17 language we used inthis request? It could be a matter of 

18 semantics." And then Ostrow responds, "A large portion of 

19 this exam has come down to semantics." 

20 Do you remember this issue of semantics being 

21 something that was talked about? 

22 (SEC Exhibit No. 25 was marked for 

23 identification.) 

24 THE WITNESS: I know that was something that Madoff 

25 was sort of trying to use. That's why when we were 
i":;-"~"; ";i'"~~' 
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1 requesting access to the ddvisory accounts, since the 

2 accounts technically, in his mind, weren'C advisor accounts 

3 we weren't getting that informaiion. yoU know, he felt that 

4 they were, you know, commission-based accounts. But I do 

5 recall the artful delay process that we sometimes see during 

6 exams. Ii you're not very specific or use the exact language 

7 that these people feel you should be requesting something 
8 with, you sometimes do not get it. 

9 BY MR. KOTZ: 

10 Q And do you remember the examiners expressing 

11 frustration by Madoff respondirig in this kind ol semantic way 
12 to a lot of requests? 

13 A I do recall some frustration, yes. 

14 Q Okay. Why don't we go to the next docJment? We'll 

15 mark this as Exhibit 26~ This is an e-mail from John Nee to 

16 ostrow, 6/16/2005, 8:29 a.m. There's a reference below, an 
17 

18 15, 2065, 4:54 p.m. where he says -- and this is june 15th, 

19 the -- I think we determined the exam work ended on the 16th 
20 of June? 

21 ISEC Exhibit No. 26 was marked for 

22 identification.) 

MS. STEIBER: Yep. 

24 BY MR. KOTZ: 

25 Q On June 15th, Ostrow says, "we still have some 
----~- -;-·---i-·;··-·-i·~.~ 
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1 outstanding questions and plan on requesting a limited amount 

2 of e-mail from a few individuals tomorrow." And then he goes 

3 on to say, "We would still like to visit some oi the hedge 

I funds, example, Tremont in Rye, New York, and rairfield, in 

5 Connecticut or New York. We waiit to gain an understanding 

6 from the hedge funds from their perspective the strategy used i 

7 by Madof~." And he mentions, "option collars are no longer a 
8 part of the strategy here at Madoff. We hope to have a draft 

9 request list ior the hedge funds by mid-next week." And then 

10 Nee responds, "Let's meet this morning." 

11 Were you aware that the examiners wanted to visit 
12 the hedge funds? 

13 A I knew that we wanted to have at least a 

14 communication with the hedge funds, I don't know abont 

15 necessarily meeting with the hedge funds. I thought we 

16 wanted to actually send correspondence to the hedge funds. 
17 Q Was that ever done? 

18 A I don't know for sure. I think what mayDe Kingate, 
19 you know, we sent certain correspondence out to them. I 

20 believe that may have happened. Mo, that didn't happen? 
21 thought we may have sent out 

some correspondence -- 

22 Q Do you remember something about john Nee saying 
23 that he didn't want to visit or send any correspondence to 

24 these hedge funds because there was a lot of money involved 
25 and, you know, it could trigger something, potentially even 
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I Ihe SEC couid get sued ii they sent somothjng out that, yoU 
2 know, provided some allegation of something improper? 
3 A yo" know, I don't recall that, per se. 

4 Okay. Do you think it would have been prudent to 
5 visit soIne of the hedge funds or at least send some 

6 communications to th, hedge lund to follow up on these 
7 outstaiiding questions that Ostrow had as or June 15th? 

8 A It's easy to say in retrospect what the answer 

9 shoiild be. I'm just tryirig to think that, yoii know, at the 
10 time kriowing what we knew -- he's essentially saying that the 
1! split-strike convPrsion strategy is n,, longer bPing put on by 

12 Madoff, which is a difference -- than what we sort of 
13 expected. 

14 You know, do we -- is this somelihing that's -- Ihet 
i'; Wp do? ~tld be very unusual. Blit could we rln it? Fje could, 
16 we could ask for voluntary cooperation and try to get people 
17 to talk to us. you know, 

18 that we have difficulty with sometimes, 7ike you're running 
19 an exam program, you kiiow, when is this thirig crossing over 
20 to an investigation, how far do you take it? Obviously, if 

21 we're suspecting major fraud, yon know, we should just go as 
22 far as we can. 

23 You know, contacting customers, you know, we d, it 
1 54 often with micro-cap and offering irauds, we do a fair amount 

25 here. A little bit different 
scenario with professional 
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1 iiivestors. I would like to say, yeah, we should have visited 

2 them, but I -- frankly, I'm not certain. I'd have to 

3 probably think about it. Knowing what I know now I would 

4 say, "0f course, yes." But I don't know, at the time, I'd 

5 have to really think it through. 

6 Q Okay. And to the extent that Nee niade this point 

7 about his reluctance to contact and $8 billion client who 

8 could pull o~t money and the effects of that, if -- assuming 
9 that that is true, would that be a reasonable decision or 

10 explanation for why not to go the -- 

11 A Well, it hecunies a concern, but you know, I think 

12 we have to do what we feel is The correct thing. If we 

13 have -- if we believe there's some sort or a fraud here we 

14 have to contact who we have to coritact. And that's, you 

15 kriow, that's the truth of the matier. You know, we 

16 don't -- you know, one of the challenges you have wi-~h j 

17 contacting customers is that they become very agitated and 

18 disturbed. And what happens is they call the firm right away 

19 and everyone's up in arms and then we get calls, the regional 

20 director gets calls. And it doesn't happen every time, but 

21 it happens a fair amount of time. But, you know, when it 

22 should be done, it should be done. 

23 Q Yeah, okay. And, I mean, -- think that we 

24 shouldn't be worried about getting cal~s or somebodi~ being 

25 upset. Our job is to focus on the issues that we see, to 
""~·~L.:·;i;ill;-- ?;..-.-= 
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1 follow up on unanswered queStions and somebody grts upset, 
2 somebody gets upset. 

3 A Yeah, you're right. If we have an indication that 

4 something is going wrong and we can discern that and 
can get 

5 more information by contacting -- we should 
contact that 

5 customer. I think we have to be ;n a position, though, to 
7 understand whether that 

contact is meaningful -- you know; is 

8 it well thought out. Thst's red~ly -- yoU know, I Ihink the 
9 controlling issue. You don't want to just alarm people for 

10 no good reason because -- 
youknow, it's not normal process 

II to con~act customers during the exam process. 

12 Q Okay. I'm going to show you the next document 
i3 marked as Exhibit 27~ This is an a-mail irom  
14  to Ostrow, Lamore and 

you -- or with you copied i'. 

15 and a variety of others, 9/2/2005, 11:31 a.m. And it 

16 attaches the final report on the cause Exam, September 2~ 
17 2005 report. 

18 Now much of a role did you have in draftirig this 
19 report? 

20 
(SEC Exhibit No. 27 was marked for 

21 : 
identification.) 

22 THE WITNESS: Really no role in drafting. 
23 BY MR. KOTZ: 

24 Q No? And what about in editing or reviewing it? 
25 A No. I get involved -- y,U know, I'11 review the 
~-~-`:~;' I;~ `'I;* I~`..-c.~i..-.^.`;li. `--;;:a'~`;~*i.;:. ~ '.;"..`.-j;":-.1."------····-· ;--·- ··~ 
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1 reports, read through them when they're complete, most oi 

2 them, with the exception of Enforcement re~terra_ls. 
3 Enforcement rfierrals, I'11 actually review a good number of 

4 those. This was not an Enforcement referral, so I read 

5 through it, but I didn't review it and edit it in that sense. 

6 Q Okay. Did you feel it was a well-written report? 
7 A I do and did at that time, yes. 

O Q Okay. I.ooking at a couple of parts of this report, I 
3 if you look at page 3 under examination findings there's a 

10 reference to these two articles, Barren's and MarHedge 
11 articles. 

12 A Right. 

13 Q But -- and I don't know if this is kind of how it 

14 works or not, but ii you read -- kind of just read over it 

15 quickly, this discussion of the articles, butlom or page ii, 
16 all of page 4, haf of page 5, it seems Co be just kind of a 
17 recitation of what the article says. So if you look at the 

18 bottom of page 3, page 4, the Barren's article was written by 
19 Erin Arvedlund, according to the article it's x, Arvedlund 

20 explained, accozding to Arvedlund. nnd then they reference 

21 what the investor told nrvedlund. And then on page 5, it 

22 talks about the MarHedge article, discusses certain things. 
23 And then there's several paragraphs which purport 
21 to be so~e kind of assessment of the articles b~t yet all 
25 they say is Bernie Madoff refused 

to provide details, Bernie 
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1 Madoff pointed out this, Bernie Madoff informed the staff 

2 that, Bernif Madoff pointed to ~his experience, Bernie Mado~~ 

3 states, according to Bernie Madoff, Bernie MadofT states, 

4 Bernie Madoff dismisses speculation. It doesn't seem like 

5 there'a any analysis at all. It seems as +hough you have 
6 kind or a recitation of what the articles say and then 

7 Bernie's response. And I just don't understand where is the 

8 exam analysis? r 

9 A This is sort of a background. This is the 

10 background of the report, this is not the -- ; 

11 Q Well, it's under examination 

12 findings -- v. Examinatiun Findings on page 3. 1 mean, : 

13 shouldn't they have analyzed in some way? 

14 A There is a review or trading I know that we did and 

15 it's somewhere in here 

16 Q But at least in this section -- 

17 A Well, the testing comes later, you know, this is 

18 sort of -- 

19 Q Okay. i 

20 A -- discussion -- 

21 Q All right, so let's take -- 

22 A -- of some of, you know, what's being alleged in 
23 the articles. 

24 Q And then Bernie's response, right? 

25 A This is his verbal response. 
i-·-i--···---^o~-~·~.~r~.;-.·~·i~i~;;~-~~·~~.·;.,,;:i,,;i, ,,,,,;,~,,i ;,~_,_~~~i~~ ~~~;~;: 

--·;···I·;;-· ;:-~I~~, 
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1 Q Right. And then the next section is Ik b~~siness 

2 structure, has a little recitation of the structure. And 

3 then also if you look at page 6, according to E. Madoif, 
4 according to B. Madoff, according to B. Madoff, first, Bernie 
5 ?ladoff. And then page 7, acro'ding to B. Madoff, I guess 
6 ,his is Bernie Madofi's kind of description of his st~ructure. 
7 A Right. 

8 Q Then you have model MA2.06, again, according ~o 
9 BLM. 'I'his is, you know, th~ next page is, again, "kfter 

10 Bernie Madofi decides to implement the strategy Lhe model is 
11 "x."" And it says, "According to 8. Madoff it acts as d 
12 settlement agent." Okay? 

13 Then we get to the testing, which is one paragraph, 
14 right? 

15 A ~ Right. 

16 (S Pagc -- bottom page 8. nnd it says, "Staff also 

17 conducted a cursory review of the parameters." And then we 
18 go back to firm trading and market-making; again, background. 
19 Okay, so then that is all background, that is alsu, again -- 
20 A Right. 

21 Q -- just kind of background. Then you have testing 

22 again and there's some on page 10, ~ottom of page 10, about 
23 testing~ But then on page ii, even in the testing section 
24 you see a lot of - 2t the botl.om of page 11, accordirg to 
25 iic_lirm the stop order policy is "x," the firm states, 

c···-·--·~ 
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1 during interviews with B. Madoff, p. Madoff and -- the staff 
Z was told, according to these individuals. 

3 And then you -- next is juss c-mail review and 

4 conclusion. Just seems as though from looking through the 

5 report, it's heavy on Bernie Madoff's version of things and · 
6 light on analysis, wouldn't you say? 

7 A One or the problems is we didn't find that much 

8 th2t we can consider, yoU know, securities law violations or 

9 weaknesses in interrial controls. So, you know, we described, 
10 you know, the articles and the allegJtions, we qj,, his 
11 explanation of some or the issues and, you know, a lot of 

12 this 

13 that's where we got the information. 

1·1 And then we get into the testing and the testing is 
15 what it is, you know, i" uas done, it was Ferformed, they 
16 looked at statements, they looked at 

some trading and they 

17 didn't find a heck of a lot, you know, ior the investment 

18 advisory business. And then, you know, the testing and the 

19 proprietary trading we found some issues but there -- you 
%O know, they were some smaller, best execution issues, they 
21 weren't that major. 

22 Q What about these 
open questions, these unanswered 

23 question, all the things we saw in these e-mails we showed 

24 you? Bernie no~ providing informarion, the issues with the 

25 volatility -- lack of volatility in the strategy, the 
*LU-U;~·;·.W.I~L,~-,~~.~~:2~~' ·· ;;;,,,,,,~,,;;:,;~_~ 
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1 consistency, the gut feel, where ;s all that? Where are all 
2 the -- 

3 A Isn't some of that in the backgrourid her-e in terms 
4 of the articles an~ what they said in Lhe articles? 

5 Yeah, but that's just the article. 

6 A Yeah. 

7 Q Where are -- iT YoU look at this from our 

8 perspective, what wt see is, we see an exam where there are a 
9 lot ofquestions. YoU know, we have examiners saying, Nee 

10 sayirig, they were aware that Rernif had lied to them, a lot 

II of things that didn't add up. Th~y couldn't provr 

12 front-running but nevertheless, these issues were still out 

13 there. 

14 But then ii you read the report, you know, it's 

15 

16 ccmpany. It just seems like tlirl's B disconnect betwfen the - 
17 e-mails, the examiners, and these cxplanatiori of what 

18 happened in the ex~m, and the report. Can you explain that? 

19 A Well, you would hope that it we had open items in 

20 the exam, most of them would have been resolved by the time 
21 the report was written. 

22 Q And if those open items were not 

23 involved -- resolved by the time the 
report was written, 

24 shouldn't Chey have heen inc;uded in the report? 
25 A 

I don't know if we necessarily put every, you know, 
i_LliYIT2i~hi~~l-~.~~ilh*~ 
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1 open item in the report, if it would go in there as a 
2 featured item. 

3 MS. STEIBER: HoW about any open items? 

4 THE W~TNESS: you know, where we had continuing 
5 concerns or we cnnl~n'+ r,,,~.,~- ,, .. W 

6 be -- may have entered into -- if you hdVf continuing 
7 

concerns or an issue with - I thirik, you know -- before you 
8 get the report you try to resolve most of the open items. 

9 And, you know, if there are continuing concerns 
011 YOU know, 

10 J practice that you think shou~d be referred, YoU know, theri 
II we'll rrention that. YoU know, soinetimes in the -- it'll be 

12 mentioned in the report. 

13 BY MR. KOTZ: 

14 Q'- ~o you feel like this report, answered all the 

15 questions raised in t!~    e-mails? 

16 A This report is   ths later. I don't know 

17 what went on in, you know, regard to the June -- e-mails from 
18 June and the report is issued in September. 

19 Q No, I mean in April 200/] you received a memo from 
20 Dorothy Eschwie with e-mails. 

21 A Right. 

12 Q You instructed ~he team to look at those documents 
23 and do a cause exam. 

24 A Right, right. 

25 Q At the end of the day, based on this report, were 
I- 
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1 those issues that were raised in the a-mails that you gave 
2 the team, were they resolved? 

3 A What I felt was tha_ we wore looking primarily at 
4 the execution practices. That's really what were concerned 

5 with. yoU know, we weren't suspecting a P,,,i scheme at that 

: faFr amount of time, you know, looking at the tldding 
8 practice, trying to understand the trading practice, and 

9 trying to see whether it's frontrunning, order leakage, I 
10 somehow they were using, you know an advantage to sort of 
11 yarner those returns. We could not find that. 

13 So in that sense I felt that -- we did an exam, we 
13 found what we could, which was some slight errors, slighl: 
14 problems, you know, with the best execution in the 

15 market-making des~, but we didn't find the solution to those 

16 returns, we never ~ound why he was making those retiirns 
17 Q Right, so -- 

18 A But we didn't find any evidence of wrong-doing 
19 either, other than the FINRA, the NASD violation. 

20 a But when you said in this a-mail on May 11, 2004, 
21 "The story, especially the consistent high returns over an 

22 extended period, makes you wonder." That wondering was never 
23 resolved by the end of the exam, is that right? 

24 A We never figured out how he was able to get those 
25 consistently high returns. 

-----~i~·: :~-.;i.~i~ 

;·--·i;··-:·-~.L~,?~~ 

MADOFF EXHIBITS-01550 



Page 133 
1 Q Okay. 

2 A But the thought process was that by looking at the 

3 trading, you know, looking at the trading that was going on, 

4 that we would -- you know, if there was some sort of illegal 
5 activity we would be able to figure it out. And we did not 

6 figure it out. 

7 Q Okay. Let me show you the next document, welll 

8 mark as Exhibit 28. So, is it fair to say that in your view 

9 the 2005 cause exam of Madoff Securities did not look 

10 directly at the issue u~ whether Madorf was runnicg a Ponzi 
11 scheme, would you ayree with that? 

12 (SEC Exhibit No. 28 was marked for i 

13 identification.) 

14 THE WITNESS: That is correct. 

15 BY MR. KOTZ: 

16 a Okay. So this is a an e-mail dated 11/7/2005, 

17 9:35 a.m. from Peter Lamore to John Nee. And in this e-mail, 

18 you can see it's a long e-mail string, but if you start at 

19 the back it starts with an e-mail from the Boston Cffice, 

20 john Dugan, dated Tuesday, October 25, 2005 Co various folks 

21 in the Boston Office. It talks about an informant, says "the 

22 informant believes that MadolT may be running one giant Ponzi 
23 scheme." 

24 Do you see that on page 2? Sorry -- page 2,J,hn 
25 Dugan's e-mail -- 
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1 A Yeah. 

2 Q -- he says to Ricciardi and Bergers, "The informant 

3 believes that Madoff may be running one giant Ponzi scheme," 

q this is Harry Markopolos. 

5 A Right, right. 

6 Q And then Waiter Ricciardi sends an e-mail to Mark 

7 Schoenfeld, "Mark, it's outlined below. We met yesterday 

8 with an informant that raised some significant concerns about 

9 Bernie Madoff and his broker-dealer, Madoff Investment 

10 Securities." 

11 Then it goes along, Doria Bachenheimer sends it to 

12 you, "Hi Bob, we're going to look into this. Do you know who 

13 the exam team on Madoff?" 

14 And then you respond, Thursday, November 3, 2005, 

15 as follows, "These are basically some of the same issues we 

16 investigated and I recognize at least one of the hedge funds, 

17 Fairfield Century. Some of these comments are not new, 1 

18 remember looking at these similar allegations back in the 

19 '90s at Madoff." 

20 Now when you say "these are basically some of the 

21 same issues we investigated --" 

22 A Right. 

23 Q -- so you get an a-mail saying, "An informant 

24 believes Madoff may be running one giant Ponzi scheme," and 

25 your response is, "These are basically some of the same 
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1 issues we investigated." How are they some of the same 

2 issues you investigated? You didn't investigate the Ponzi 

3 scheme at all. 

4 A We didn't investigate the Ponzi scheme but we 

5 investigated -- let me read through this. 

6 Q Sure. 

7 A The issue I thought was similar here "as an 

8 alternative to the Ponzi scheme theory the informant believes i 

9 Madoff may be actually investigating --returns but is doing 

10 so by front-running." That's the issue that sort ~ 

11 was -- you know, we reviewed some of the same issues, that 

12 was the issue that I was really focused on. 

13 Q But wasn't Markopolos' complaint sayiny, "I believe 

14 it's a Ponzi scheme, if it's not a Ponzi scheme it may be 

15 front-running?" Isn't that your understanding of the 

16 Markopolos complaint? 

17 A I saw the Markopolos complaint just recently, 

18 probably within the last six months, and it was either 

19 front-running or Ponzi scheme. 

20 Q Okay, so it's either front-running or a Ponzi 

21 scheme. 

22 A Right. 

23 Q You guys had looked into the front-running issue -- 

24 A Right. 

25 Q -- determined there was no front-running. 
;·-·cli·-^ -_,i·iir;i··rz ;;:? ..,~·r;,.~·L-,;-,~;~el^imY=l·-i-iL~-Xt^i·C.IU~II~·U*rCYI_-*_ i~U1-niCn.;~; 
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1 A Right. 

2 Q So why wouldn't your response be to this, "Look at 

3 the Ponzi scheme because we looked at --" "The informant 

4 came in and said, "It's front-running or a Ponzi scheme," we 

5 came in and looked at front-running, let's look -- I think 

6 based on our exam you should look at the Ponzi scheme because 

7 we didn't look at the Ponzi scheme at all." Instead the 

8 response is, "These are basically some of the same issues we 

9 investigated. Some of the comments are not new, I remember 

10 looking at similar allegations back in the '90s at Madoff." 

11 And then John Nee responds, "Oh, no." And Lamore i 

12 responds, "I don't believe we missed anything." Why would 1 

13 they be concerned about missing anything? Why wouldn't they 

14 go back and say, "We didn't look at the Ponzi scheme, you 

15 should look at the Ponzi scheme because we know that the 

16 alternative is wrong?" 

17 A Well, there was going to be a meeting and some 

18 discussion -- 

19 Q Wasn't John Nee in this case, concerned about the 

20 fact that it might look bad for him and his group that they 

21 just did this exam. So instead of going back and saying, ( 

22 "Here's what we did and here's what we didn't do," there is i 

23 an effort there to say, "We looked at this, we didn't do 

24 anything wrong, we didn't miss anything," when in fact, they 

25 hadn't even looked at that issue at all. 
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1 A I don't know what took place -- you know, what 

2 conversations were had between John and Doria. You know, my 

3 intention -- when you're running a program, I have, you know, 

4 90, 95 people reporting up to me, John's much more familiar 

5 with what we did, what the issues are. You know, I read the 

6 report, I have some familiarity but I can't talk about the 

7 details of what went on. 

8 MS. STEIBER: Well, what are some -- oh -- 

9 THE WITNESS: Okay, but you know, the similarity, I 

10 know we looked at the front running, but the other issue we 

11 obviously didn't. So my thinking here is get -- and I do 

12 this all the time -- get the people who did the exam work 

13 together with the Enforcement staff and they talk it over so 

14 this way they could come up with some sort of strategy. 

15 MR. KOTZ: And when you say, "I remember looking at 

16 similar allegations back in the '90s at Madoff," you were 

17 referring to that 1992 cause exam? 

18 THE WITNESS: That's -- that is right, yes. 

19 MS. STEIBER: The one about a Ponzi -- 

20 THE WITNESS: And which, you know, we didn't look 

21 at, but it's conceivable that could have been a Ponzi scheme. 

22 BY MR. KOTZ: 

23 Q But would you say it would -- would you say it was 

24 fair to say that you had looked at the issue of Madoff being 

25 a Ponzi scheme in the '90s such that it could go back to 
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1 Enforcement and say, "Harry Markopolos is coming in saying a 

2 Ponzi scheme," and your response is, "We already looked at 

3 it?" 

4 A Well, the truth of the matter is we did look at it. 

5 In '92, you know, there was work done because there was 

6 concern that there may have been a Ponzi scheme back in -- at 

7 that time period. You know, we brought a case on 

8 registration issues but there was some work done to see if " 

9 there was a Ponzi scheme, that's where that asset 

10 verification piece -- you know, took place. 

11 Q Okay, let me show you the next document. Mark the 

12 next one as Exhibit 29. Yeah, this is marked as Exhibit 29. 

13 This is an e-mail from Peter Lamore to Nee and Ostrow, 

14 11/10/2005, 12:21 p.m. 

15 If you see, Harry Markopolos sends an e-mail to i 

16 Meaghan Cheung, Monday, November 7, 2005. And he says, 

17 "Meaghan, I spent some time over the weekend further 

18 improving my analysis on why Madoff Investment Securities LLC 

19 is likely a Ponzi scheme." You see that? 

20 (SEC Exhibit No. 29 was marked for 

21 identification.) 

22 THE WITNESS: Yes. 

23 BY MR. KOTZ: 

24 Q And then Peter Lamore says to John Nee and Ostrow, 

25 "I'm going to meet with Meaghan and Simona on Monday at 3:00 
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1 to provide my input regarding these allegations. In short, , 

2 these are basically the same allegations we've heard before." 

3 When did Peter Lamore hear before that Madoff was running 

4 a -- likely a Ponzi scheme? And then he says, "I think he's 

5 on a fishing expedition, doesn't have the detailed 

6 understanding of Madoff's operations which we do, which 

7 refutes most of his allegations." 

8 So, one of two things has to be true here, either 

9 from Lamore's perspective, the 2005 cause exam looked at the 

10 Ponzi scheme issue and determined that it wasn't the case, or 

11 the 2005 cause exam didn't look at the Ponzi scheme issue and 

12 he's giving an inaccurate description of what they looked at. 

13 A I can't get into Peter's head. Obviously, there's i 

14 talk of the front-running issue here and that's maybe what 

15 he's referencing, but there's -- the Ponzi scheme issue was 

16 really riot part of -- 

17 Q Would you say it was accurate to say, in the 2005 

1 cause exam, that that 2005 cause exam refuted most of Harry 

19 Markopolos' allegations? Is that an accurate statement? 

20 A Well, I think we couldn't find evidence of the 

21 front-running, so -- refute that. · 

22 Q Right, but -- all right, but do you think it's 

23 accurate to say that the exam refuted most of Harry 

24 Markopolos' allegations? 

25 A Are we talking about just his brief description -- 
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1 Q The next page, "The World's Largest Hedge Fund is a 

2 Fraud." 

3 A Oh, God. All these. 

4 Q If you see on page 2 it -- there it says -- on 

5 page 1 it says, "There are two possible scenarios that 

6 involve fraud by Madoff Securities." See on the first page 

7 of Harry Markopolos' complaint? The first one -- it says, 

8 "Scenario one unlikely." You see that? 

9 A Mm-hmm. 

10 Q And then the second page it says, "Scenario two, 

11 highly likely. Madoff Securities is the world's largest 

12 Ponzi scheme." Okay? "Highly likely. Madoff Securities is 

13 the world's largest Ponzi scheme." That's attached to this 

14 document. Peter Lamore's response is, "We did an examination 

15 which refuted most of his allegations." Isn't that false? 

16 A I think what Peter was trying to say here is that i 

17 we refuted the allegations regarding the front-running. : 

18 Q Okay. 

19 A I believe he's trying to say here -- 

20 Q Right, but that's not what he's saying. What he's 

21 saying is a false statement, correct? The examination didn't 

22 refute most of Harry Markopolos' allegations, particularly 

23 since his allegation that is highly likely is that it's Ponzi 

24 scheme. That is not an accurate statement. 

25 A But don't you have to go through this whole -- you 
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1 have to go through the whole document, though, too. You 

2 know, he -- you'r~ right, we did not refute the fact that 

3 this is a Ponzi scheme, I agree with that. 

4 Q Do you think that -- 

5 A You know -- you're right. 

6 Q -- the Enforcement lawyers would get the impression 

7 from this kind of statement that the exam had a greater focus 

8 than it did by virtue of forwarding a complaint that talks 

9 about Bernie Madoff running a Ponzi scheme and Lamore 

10 responding that it refutes most of the allegations? 

11 A It's possible, yes. 

12 CZ Okay. Let me show you the next document. 

13 1'11 mark this as Exhibit 30. This is an e-mail 

14 from Lamore to John Nee, 11/10/2005, 12:51 p.m. 

15 This is the response from John Nee to this e-mail 

16 that I showed you, where John Nee says on 11/10/2005, 

17 11:42 a.m., "No Peter, I don't have anything to add, I think 

18 the report speaks for itself. There is still a little 

19 mystery as to what Madoff does, but a Ponzi scheme or 

20 directly trading on immediate customer order flow doesn't 

21 likely from what we've seen." 

22 Is that true that based on the examination the 

23 determination was a Ponzi scheme wasn't likely? 

24 (SEC Exhibit No~ 30 was marked for 

25 identification.) 
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1 THE WITNESS: I don't see that fully in the scope , 

2 o~ the examination. 

3 BY MR. KOTZ: 

4 Q In fact, isn't it true that the examination made no 

5 determination one way or another about whether Madoff was 

6 running a Ponzi scheme because it didn't look intothat 

7 issue? I 

8 A That was not the primary issue of the exam. 

9 Q Was it a secondary issue? 

10 A Doesn't seem like it was a secondary issue. The 

11 primary issue was the front-running and the trading issues, 

12 that was -- those were the issues. 

13 Q Okay, I'm going to show you the next document, 

14 which is Exhibit 31, which is then Lamore -- you can see 

15 below it says to Meaghan Cheung, Simona Suh, 11/14/2005, 

16 9:29 a.m. "Hi Meaghan and Simona," he says, "In general the 

17 in informant raises some valid questions, but I believe most 

18 of his allegations can be refuted based upon the examination 

19 that we conducted this year." How can he say that most of 

20 Harry Markopolos' allegations can be refuted based on the 

21 examination that we conducted this year if at least some 

22 significant portion of Harry Markopolos' allegations are that 

23 Bernie Madoff ran a Ponzi scheme? Isn't this a false 

24 statement as well? 

25 (SEC Exhibit No. 31 was marked for 
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1 identification.) 

2 THE WITNESS: Well, his next sentence, though, he's 

3 talking about how -- refute all of his allegations, we may 

4 want to request some documentation from one or more 

5 fund-to-funds, and I think he's getting to the asset 

6 verification piece. And I think that's what his intent is 

7 there, like you're going to some of the -- you know, the 

8 custodians and possibly other entities who would have the 

9 ability to sort of confirm for us the existence of the 

10 assets. 

11 BY MR. KOTZ: 

12 Q But it isn't true that most of the allegations 

13 could be refuted based on the examination that they did, j 

14 right? 

15 A The Ponzi scheme aspect, it was not part -- it was 

16 not the scope of the examination. 

17 Q Okay. All right, let me show you the next 

18 document. We'llmark this as Exhibit 32. And now you see 

19 Doria Bachenheimer to Andrew Calamari, 11/22/2005, 10:29 a.m. 

20 They're talking about what to do and they say, "The exam team 

21 doesn't think there is anything here. Simona is going to 

22 seek information from some of the hedge funds on a voluntary 

23 basis to test some of the explanations that Madoff gave to 

24 the exam team. If they work out we won't do anything." a 

25 So isn't it what happening here is that the 
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1 Enforcement lawyers are relying on the representations made 

2 by the exam team that there wasn't anything there, when in 

3 fact, the exam team hadn't even looked at it? 

4 (SEC Exhibit No. 32 was marked for 

5 identification.) 

6 THE WITNESS: That appears to be what's happening. 

7 BY MR. KOTZ: 

8 Q Okay. Were you involved at all in the Enforcement 

9 investigation? 

10 A No, I was not. 

11 Q Okay. But you know that Peter Lamore was? 

12 A Yes. I know I green-lighted his involvement -- you 

13 know, to assist because he had more of a first-hand knowledge 

14 of the trading operation. 

15 Q Were you aware that William Ostrow also wanted to : 

16 be involved in the Enforcement investigation? 

17 A Was I aware? I don't know if I was fully aware. I 

18 may have had some awareness. You know, if Iwas made aware, 

19 I probably would have said no, because usually, the way it 

20 works is -- you know, you have one person to work on it, not 

21 to have two examiners. We have to get some exams done, too. 

22 At the end of the day, I have to have people -- you know, do 

23 work in the exam program as well. 

24 Q Right. Did you ever hear any frustration that 

25 Peter Lamore expressed about working with Enforcement? 

L,,~--~~.i:~\~j;..,~~,i-.~;-, ,~;~~,:x..~i.;~~i~~ii;;~~~-~i~..~;-.~~-..*-.·i~;ui~~bl~~-;=,,,.l,;;i ~~;i;c~~~i.i,;.i.,.;.i·.1~1,,,,~,,: ,~,, ii·,.,,,,:,.ci.. 
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1 A Yeah. 

2 Q What was that? 

3 A He -- on occasion he mentioned that he wasn't sure 

4 if they were following up on certain questions, certain 

5 issues, that type of thing. 

6 Q Did he indicate why they weren't following up? 

7 A No. 

8 Q Were you aware that the matter was then closed? 

9 A Yeah, I'm aware -- 

10 Q Were you aware at the time? I mean, you're 

11 obviously aware -- 

12 A I think I became aware, you know, before this thing 

13 broke I became aware -- 

14 Q · Okay. 

15 A -- that it was closed. 

16 Q Okay. And what was your reaction when you found 

17 out in December of 2008 that Madoff had confessed to a Ponzi 

18 scheme? 

19 A I was not happy, you know, I was shocked. And I 

20 was surprised. It was -- it's a horrible, horrible 

21 experience to know that there are certain allegations that 

22 were out there, you know, be it front-running, you know, 

23 later a Ponzi scheme, and -- that we didn't find. You know 

24 that's one of the worse things for a professional person 

25 who's charged with regulating or examining to sort of miss 
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1 something. And, you know, unfortunately we do not give 100 1 

2 percent seal of approval on all the work and we occasionally 

3 miss things. But it's a terrible, terrible feeling. 

4 Q Okay. Let me - I'm going to show you a couple 

5 e-mails that reflect Peter Lamore's views after December Ilth 

6 and he found out about this. 

7 This is an e-mail dated 12/13/2008, 1:19 p.m., 

8 we're going to mark~it as    ore says to  

9  -- do you know who   is? 

10 (SEC Exhibit No. 33 was marked for 

11 identification.) 

12 THE WITNESS: Yeah. 

13 BY MR. KOTZ: 

14 Q Okay, he's a fellow SEC examiner? 

15 A He's a -- 

16 No, he's not an examiner. He's a lawyer -- 

17 Q A lawyer. 

18 A -- and he's very aggressive. He's actually very 

19 good. He heads up the hedge fund working group. He's very 

20 good - 

21 Q Peter Lamore says in this e-mail, "Our hesitancy 

22 towards rocking the boat also is something that should be 

23 reconsidered." Do you know what he might be referring to, 

24 "hesitancy towards rocking the boat?" 

25 A Not specifically here, but, you know,  has 
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1 challenged a lot of the ways we do things. You know, within, 

2 you know, the SEC New York office, you know, he's thinking we 

3 should have been more specialization, more teamwork, 

4 so -- and I think he feels we could be more aggressive at 

5 times. 

6 Q Okay. 

7 A So he's probably, you know, in a way discussing 

8 that. 

9 Q And then further down in the e-mail Lamore says to 

10  Saturday, December 13, 10:00 -- December 13, 2008, 

11 "I just can't believe I've been duped again by another 

12 industry superstar." You know what that refers to, "duped 

13 again?" 

14 A I'm not sure, no. 

15 Q Were you aware of another situation where Lamore 

16 did an exam and something came out afterwards that was 

17 different from what he found? 

18 A I am not aware. 

19 Q Okay. 

20 MS. STEIBER: Can we go off the record for a 

21 minute? 

22 MR. KOTZ: Go off the record. 

23 (A brief recess was taken.) 

24 BY MR. KOTZ: 

25 Q After the -- it all came out that Madoff had 

MADOFF EXHIBITS-01565 

Enforcement Assistant
Regional Director



Page 148 

1 confessed to a Ponzi scheme there was an effort made to do 

2 further exam work, is that right? 

3 A When you say "do further exam work" are you talking 

4 about the -- 

5 Q .Assisting the Enforcement lawyers, and, I guess, g 

6 the U.S. Attorney's Office and FBI in bringing a criminal 

7 case against Bernie Madoff. 

8 A Yes. Yes, we essentially opened up an exam. It 

9 was a new exam -- 

10 Q Right. 

11 A -- looking into the various issues. 

12 Q And you were the one who opened up that exam? 

13 A Yeah. I got an e-mail from Andy, I think at like 

14 7:30 on a Thursday morning, it was the 12th, and you know, 

15 when I heard about this, you know, we got to get to the firm ; 

16 immediately. So I went with a team of people and I think we 

17 arrived there about 9:30 in the morning. Now the actual 

18 assign -- the assigning of the assignment memo and all that, 

19 I don't recall doing that, someone else may have done that. 

20 Q Okay. But do you have involvement in that ongoing 

21 activity assisting the Enforcement division? 

22 A I did for probably about six to eight weeks. Now 

23 I'm pretty far removed from-that. 

24 Q How -- was there any reason for the change? 

25 A Well, what happens is, you know, I was onsite -- I 

MADOFF EXHIBI-TS-01566 



Paye 149 

1 actually was onsite for, you know, about a week or two and 

2 then, you know, I just got to run a program so I just can't, 

3 you know, stay with one matter for an extended period. So we 

4 got -- we had some issues, we had to put a different branch 

5 chief on. We got the branch chief in there and then we had 

6 Peter work on it having his -- benefit of his continuing 

7 knowledge, and some other individuals as well. 

8 Q Okay. Let me show you a document. This is an 

9 e-mail from John Nee to   Michael Kress, 

10   cc: Robert Sollazzo, you, 1/7/2009, 

11 7:19 p.m. 

12 You sent an e-mail out saying, "I need two staff 

13 people to assist on the Madoff exam." And John Nee responds, 

14 "Ethan, do not consider William due to his·previous 

15 involvement." Were you aware that John Nee was saying not to 

16 have Ostrow work on it because he previously was involved? 

17 (SEC Exhibit No. 34 was marked for 

18 identification.) 

19 THE WITNESS: I had spoken to John, I think he was a 

20 a bit concerned about having folks who had previously worked 

21 on the last matter involved with the current matter. So, I 

22 got -- he would be one o~ the people I would have considered 

23 putting on the matter, but I sensed some -- I don't think he 

24 was in that day or I didn't speak to him, but I sensed that 

25 he was very, very uncomfortable. 
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1 BY MR. KOTZ: 

2 Q Wouldn't that be a valid concern that somebody 

3 worked previously on it might be conflicted in working on it 

4 after? 

5 A I agree, I think it is a valid concern. 

6 Q So how come Peter Lamore is essentially the main 

7 person on the post-Madoff confession exam? 

8 A He was -- I don't know about main person, but he 

9 was an important person. It was my decision, and the reason 

10 I put him on that is because when allegations of a 

11 $50 billion Ponzi scheme are going on, and you don't 

12 know -- you know, what exactly is happening, you walk into a 

13 firm and it's not -- you know, Morgan Stanley, but it's a big 

14 firm, and you want to have an understanding of at least what 

15 the firm told us in the past, what the records look like, and ; 

16 how to sort of try to work through the fraud. And you know, 

17 Peter, I felt, would be instrumental in getting us to that 

18 point. 

19 Q Notwithstanding the potential conflict? 

20 A I felt getting him involved was more important. I 

21 made that decision, a 

22 Q Okay. Did anyone come to you and suggest that 

23 perhaps Peter not be involved in it because he had been 

24 involved previously? 

25 A It was just the -- we've had discussion with John 
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1 and then -- 

2 Q Was there anybody on the Enforcement side who came i 

3 to you and said, "We don't thinkit's a good idea for Peter 

4 to be involved?" 

5 A I don't recall. It's possible, I don't recall. 

6 Q Okay. 

7 A I did hear bits and pieces that people felt maybe 

8 it wasn't the best idea and it may have come from several 

9 sources. 

10 Q Did you ever consider recusing yourself entirely 

11 from the process since you were involved in, you know, a high 

12 level way in the previous exam as well? 

13 A Didn't ever consider that, no. 

14 Q Okay. And you went onsite? 

15 A Yes, I was onsite for several days in the, you 

16 know, the weekend and several days. 

17 Q Were Madoff family members onsite when you were 

18 onsite? 

19 A Yes, Peter Madoff, Shana Madoff. Bernie was not. 

20 I'm not sure about the sons, I never met the sons. 

21 Q Was the area closed off such that the Madoff family 

22 members weren't able to access documents after you came 

23 onsite? 

24 A No, no. It wasn't closed off, it took a while. 

25 And, you know, it went to SIPC and a trustee was assigned and 
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1 then closure occurred. 

2 Q We heard that when people went onsite they saw 

3 Shana Madoff at the copy machine making copies of things, 

4 handling documents. Was that happening? 

5 A It probably was happening, yes. 

6 Q Wouldn't there be a concern that she would, as an 

7 interested party, be shredding things or taking things for 

8 herself? 

9 A T, you know, I think that that is a reasonable 

10 concern, but at this point I felt we didn't have the i 

11 authority to -- you know, it's their firm. You know, it's ' 

12 their firm at this point, even though, yeah, you have a Ponzi 

13 scheme, he's confessed, we're bringing a case, you 

14 know, -- brought the case on the Thursday or Friday, but you 

15 know, Peter and Shana were principals of the firm and we 

16 needed information. It was -- they were sort of like the 

17 go-between helping us out. 

18 a Was there any discussion with the U.S. Attorney's 

19 Office or the FBI about whether you could secure the firm and 

20 not allow them access to certain things? 

21 A I think those discussions came later, and not in 

the first few days. 

23 a Okay. 

24 A It was -- when you go into one of these -- this is 

25 not my first one, when you go into one of these things it's 
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1 generally like a real mess and people are like panicked and 

2 shocked and it's a very difficult situation. so you're trying 

3 to learn what you can. 

4 Q Okay, just for the record, the last document -- I j 

5 guess I didn't put it officially in, this is marked as 

6 Exhibit 34, the e-mail from John Nee to  Cress, 

7  with a copy to you, 1/7/2009, 7:19 p.m. 

8 This is another document I'm going to show you, I'm 

9 going to mark as Exhibit 35. This is an e-mail from Lamore 

10 to Michelle Trillhaase, 12/15/2008, 3:09 p.m. This is also 

11 Lamore reflecting after December Ilth. If you look on the 

12 second page -- 

13 (S~C Exhibit No. 35 was marked for 

14 identification.) 

15 THE WITNESS: Can I ask who Michelle Trillhaase is? 

16 BY MR. KOTZ: 

17 Q I don't know, I was going to ask you. 

18 A Okay. 

19 Q Maybe it's a friend of his. 

20 A Yeah, obviously. 

21 Q If you could see on page 2 of 3 Lamore is saying to 

22 Michelle Trillhaase, Sunday, December 14, 2008, 4:33 p.m., 

23 the second paragraph, "It's been a tough couple days for me. 

24 Although I gave the exam and follow-up our 110 percent, we 

25 just didn't uncover it. I think we were very close, probably 
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1 only one or two phone calls away from blowing it open but we 

2 didn't." Do you agree with Peter's assessment that 

3 he -- you -- the exam team was one or two phone calls away 

4 from blowing it open? 

5 A One or two phone calls, I don't know about that~ I 

6 don't know if we were one or two phone calls away from 

7 blowing it open. 

8 Q Okay. Were you aware at any point in time that any 

9 of the folks who worked on the exam post the Madoff 

10 confession had identified some documents that they wanted to 

11 provide to our office? 

12 A Yes, there is -- there's one situation that -- it 

13 happened I think within the first week, and there was a 

14 directory brought to my attention, it was a telephone 

15 director that was pulled from Bernie's handbag. And Mike 

16 Kress, who was a branch chief on the matter, he was going 

17 through a difficult period, this is very stressful for 

18 everyone involved. 

19 Q Right. : 

20 A And he sort of brought it to myattention saying 

21 that, you know, maybe this is something we should show the 

Inspector General, like immediately. I looked it over and, 

23 you kJlow, I saw it was a telephone directory, had a bunch of 

24 names, you know, he's pulling up those SEC names. And there 

25 were, there were·'a' bunch of SEC names and I think we've 
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1 provided the document to you so you know what I'm talking 

2 about. 

3 But I didn't feel like it was anything that was so 

4 severe or a smoking gun, and what happened -- you know, 

5 unfortunately, with the stress and everything we had to make 

6 some personnel changes because, you know, people got very 

7 upset at what went on, so we had to make those changes, I 

8 won't go into detail on those 

9 Q Were you aware we never did get the document? The 

10 only way we found out about this was because we interviewed 

11 Mr. Kress and saw e-mails that Kress wrote where he wrote in 

12 e-mails, this is an important documen~ that should go to the 

13 Inspector General? 

14 A I-- 

15 Q Then we asked him about it -- hold on -- and he 

16 said that he talked to you about it and you assured him it 

17 would go to the Office of Inspector General and in fact, it 

18 didn't until we foundou about this through an interview 

19 with Kress. 

20 A Okay. I know I did not provide it to you, okay? 

21 And I don't believe I assured Mike that I would send it. You 

22 know, when Mike -- that was like a late night, he came into 

23 my office, he was agitated. I don't know if you saw the 

24 e-mail traffic that was going on -- 

25 Q Yeah. 
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1 A i you know, it's you know, some of the stuff I 

2 just felt that, you know, the conclusions that were being 

3 rPached were not totally logical. 1 just felt, you kriow, 

4 there was something going on a little bit, you know, a little 

5 bit different than my normal working group Mike. And the 

6 document comes to my attention, yoU know, I didn't fee~ it 

7 was necessary to move that document to the Inspector General. 

Q Are there any other documents out there that you've 

9 seen that were determined not to provide to us? 

10 A There are no documents that in my belief would make 

11 your investigatj on clearer. Frankly, I didn't think that 

12 document would be that -- would be helpful to the 

13 inves_igation, J just thought it was a telephone list and it 

14 had a bunch of names. And some of them were SEC names, I 

15 realize that, but I didn't think it was really relevant. 

16 That was my belief, okay? 

17 ; Q Right, but if you had a phone book and it had 

18 personal phone numbers of SEC high level employees in Bernie 
19 ~adoff's phone book, you don't think that would be something 
20 we'd want to follow up on? 

21 A Not necessarily, because there were -- there was 

probably like 200, 300 people in that phone book and there 

were a lot of industry contact, people from -- from NASD, 

24 there were people from all over the place. You know, I went 

25 through it, I didn't think it was that important to the 
~iTNUI*II~ 
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1 investigation. 

2 Q All right, well, we would ask that if you become 

3 aware of any documents that have any relevance at all to our 

4 investigation, you either -- through you personally, or 

5 through John Walsh, turn it over and let us determine whether 

6 we believe it's something that should be followedup on. 

7 A And by that, you mean anything-- you know, 

8 anything implicated either staff in wrongdoing or any sort of 

9 issue -- 

10 MS. STEIBER: A potential conflict of interest with 

staff 

12 MR. KOTZ: Right. 

13 THE WITNESS: Okay. Yeah, I will do that. 

14 BY MR. KOTZ: 

15 a I mean, whether it's the most important document we 

16 have or just a document that we might consider following up 

17 on, we don't know until we get the document. And when we 

18 have a situation where we don't get it andwe read these 

19 e-mails and then interview somebody, then we may view the 

20 document as being withheld or much more significant than it 

21 is, right, because it wasn't provided. So in some ways it's 

22 better to just provide it to us rather than hold it back 

23 because probably at the end we're going to see it anyway. 

24 A No, I appreciate what you're saying. You know, i 

25 again, I just didn't think it was really relevant, that was 
'r 
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1 my view. But I understand what you're saying -- 

2 Q Okay. 

3 A -- and I will -- that. 

4 Q Anything else? In connection with an exam you 

5 would do an initial interview, right? 

6 A Right. 

7 Q Is that part of the exam process? 

8 A Yes. 

9 Q Would asking about whether there's an open SEC 

10 exam, would that be something that would be raised in an 

11 initial interview? 

12 A That's not one of the questions that we'd ask. 

13 (2 Okay. 

14 A It's -- it is embarrassing to find out that there's 

15 an open exam for a registrant, we should have full awareness 

16 of that. You know, it -- first going in and asking that (f 

17 question doesn't make any sense, that's shows, like, you 

18 know, the right hand doesn't know what the left hand is 

19 doing. Generally, I think we'.re much better than that. 

20 Q Have you had any substantive conversations with 

21 anyone like L~more, Ostrow or Nee ajout what went wrong in 

22 these exams? 

23 A After -- yeah, after the matter broke everyone 

24 got -- everyone is obviously worried so people started 

25 looking through documents and trying to figure out what went 
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1 on. 

2 One thing that was pointed out to me -- there's a 

3 couple things that I saw, but one thing that was pointed out 

4 to me, one of the documents that they were provided during 

5 the exam, which you know, it's sort of -- this is sort of 

6 like in the week following when it broke, you know, it showed 

7 inactivity listing for one of the hedge funds. It showed a 

8 lot of the securities being delivered off, you know, to a 

9 custodian. It was a bank I believe, I'm not sure what bank 

10 it was, I don't recall at this point. But you know, in my 

11 mind ~ said, "Oh God, you know, the way he structured this is 

12 in such a way that, you know, he's doing sort of the trading 

13 here but then he's DVP'ing, RVP'ing everything away." 

14 So then -- you know, we're not going to find it. i 

15 through the custody piece which is going thr:,ugh looking at 

16 DTC because I though~ maybe -- you know, they're alleging 

17 that there was, you know, positions at DTC or something like 

18 that, but that would not be the case when I saw that, which 

19 would, in my mind, make it a little more difficult to find if 

20 we were looking for that type of Ponzi scheme. That, you 

21 know, that I remember seeing and thinking that. 

22 What else, there were -- you know, we sort of 

23 looked through this and tried to come up with some 

24 improvements in the exam program. Obviously asset 

25 verification confirmation when we think there's issues in 
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1 risk, but which, you know, we routinely do not do that. ; 

2 I'm on a committee now actually, with the OC level 

3 coordinated with FINRA as well, trying to work through, raise 

4 some or the limitations here and have better policies for 

5 verification. Because the -- in the exam world, most of the 

6 time we do not send out confirmations and do asset 

7 verification, but clearly there has to be times where we do 

8 that and it'd have to be more effective. So, you know, 

9 that's some of the -- what we're working on. 

10 But the people, you know, I think you're aware of 

11 this, you've spoken to -- people are very upset, you know, T 

12 was upset. And I think we're trying to do the right thing 

13 here. And obviously, you have -- it's horrible to miss 

14 something like this. 

15 Q What about the investigation? Any discussion about 

16 the Enforcement investigation; how they could have missed it 

17 at that point? They had Harry Markopolos' complaint. 

18 Clearly, it talks about a Ponzi scheme. 

19 A Yeah, I heard bits and pieces that -- you know, 

20 they were doing -- do some asset verification -- you know, 

21 send out to possibly DTC or something like that, which -- you 

22 know, it was a little bit different than I sort of saw in the 

23 other records because I thought they were telling us DVP/RVP. 

24 But they're saying that we may have to reach out to DTC 

25 and -- but I think Peter mentioned he wasn't sure if that was 
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1 on. 

2 One thing that was pointed out to me -- there's a 

3 couple things that I saw, but one thing that was pointed out 

4 to me, one of the documents that they were provided during 

5 the exam, which you know, it's sort of -- this is sort of 

6 like in the week following when it broke, you know, it showed 

7 inactivity listing for one of the hedge funds. It showed a 

8 lot of the securities being delivered off, you know, to a 

9 custodian. It was a bank I believe, I'm not sure what bank 

10 it was, I don't recall at this point. But you know, in my 

11 mind I said, "Oh God, you know, the way he structured this is j 

12 in such a way that, you know, he's doing sort of the trading 

13 here but then he's DVP'ing, RVP'ing everything away." 

14 So then -- you know, we're not going to find it 

15 through the custody piece which is going through looking at 

16 DTC because I thought maybe -- you know, they're alleging 

17 that there was, you know, positions at DTC or something like 

18 that, but that would not be the case when I saw that, which 

19 would, in my mind, make it a little more difficult to find if 

20 we were looking for that type of Ponzi scheme. That, you 1 

21 know, that I remember seeing and thinking that. i 

22 What else, there were -- you know, we sort of 

23 looked through this and tried to come up with some 

24 improvements in the exam program. Obviously asset 

25 verification confirmation when we think there's issues in 
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1 risk, but which, you know, we routinely do not do that. 

2 I'm on a committee now actually, with the OC level 

3 coordinated with FINRA as well, trying to work through, raise 

4 some of the limitations here and have better policies for 

5 verification. Because the -- in the exam world, most of the 

6 time we do not send out confirmations and do asset 

7 verification, but clearly there has to be times where we do 

8 that and it'd have to be more effective. So, you know, 

9 that's some of the -- what we're working on, ii 

10 But the people, you know, I think you're aware of 

11 this, you've spoken to -- people are very upset, you know, I 

12 was upset. And I think we're trying to do the right thing 

13 here. And obviously, you have -- it's horrible to miss 

14 something like this. 

15 Q What about the investigation? Any discussion about 

16 the Enforcement investigation; how they could have missed it 

17 at that point? They had Harry Markopolos' complaint. 

18 Clearly, it talks about a Ponzi scheme. 

19 A Yeah, I heard bits and pieces that -- you know, 

20 they were doing -- do some asset verification -- you know, 

21 send out to possibly DTC or something like that, which -- you 

22 know, it was a little bit different than I sort of saw in the 

23 other records because I thought they were telling us DVP/RVP. 

24 But they're saying that we may have to reach out to DTC 

25 and -- but I think Peter mentioned he wasn't sure if that was 
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1 Ever done or not, hilt it was somethiriq that he left, you 
2 know, up to Enforcement. 

3 Peter was on -- he was h~lping out with the 

5 too, so he was pIobably doing a couple days in -- you know, 
6 frankly, X tried to yank him back and -- you know, tried to 
7 get him to do some of the exams. 

8 Q Right. 

9 A You know, and that's one of the references in the i 
10 (:arpoti r-mail, he was helping out on another invPstigatiori 
11 for months. You know, because whfn we're trying to dfvelop 
12 these issues and tryiny to, you know, you break something, he 
13 was on the irivestmfnt banks that: failed. Aut periodical7y I 
14 have to yank these people back try to get them into i-he 
15 program. 

16 O Did Peter ever indicate that or oxpress any 
17 frustration that Enforcement wasn't really listening to him, 

18 perhaps sometimes the Enforcement lawyers don't listeri to the (j 
19 examiners as much as they could? 

20 A I don't recall that. y,U know, I think he was just 
21 a little skeptical whether, yoU knoni, they followed through 
22 on some procedures. Fe wasn't sure, you know, if they did 
23 it. You know, I think if they weren't goiny ro listen to 

2/1 Peter I don't Lhink he wouid have been part ui -- I think he 
25 sat in on testimony -- 

'iP---· :··:·;~ 'j 
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1 Q Right. 

2 R -- and the whole hit. I.bon't think he would have 

3 been in oil testimony. They would use - they werf trying to 
4 use him to sort of help out. 

5 Oh yeah, just one or two other things. I've 

6 reviewed the testimony of DiPascaii and Bernie Madoff and 

7 it's clear they were just lyicg - you know, in terms of 

8 the -- e~pecially the custody aspect. 

9 Q Right. 

io A You know, and that's -- yoU know, part of the 

11 prcblcm, too, is Chese people were just -- you know, 
12 obviously lyiny for an extended period, too. 

13 And that's something, also, when I looked at this, I~ 
14 I said, "Oh, my God, look at this." 

15 nnd - you kriow, I showed -- after the fact, i 
1~ pointed that out to Andy, in terms or evidence 

17 against -- especially, YoU know, DiPascali. 

18 O Did you hear anything that -- said by either Lamore 

19 or Ostrow that the thought Enforcement wasn't pushing hard 
20 enough on Bernie Madoff? 

21 A I don't recall hearing that. I 

22 Q Okay. i 

23 BY MS. STEIBER: 

24 Q Were there any third parties ~hat you think 

25 ~nforcement could have reached out to that would have 
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1 revealed the fraud? 

2 A Yeah, the pieces th~t you'd have to look through is 

3 the custody aspect, you know, where the assets would be in 

4 custody, and sending out, you know, letters to those parties. 

5 Q Well, you had questioned whether DTC would be one 

6 of those parties you would reach oiit to, were there other 

7 parties? OCC? 

8 A Well, in -- not necessarily OCC. Well, they were 

9 saying these were over-the-counter options. Over-the-counter 

10 options don't clear through OCC, that's more for listed 

11 options, so you'd have to figure out who the counterparties 

12 are. And I don't think we knew who the counterparties are, 

13 if you knew the counterparties you could reach out to them to 

1/i confirm the Lerms Of the contract, but we didn't really know 
15 that. 

16 Q What about on the equities side? j 

17 The equities side, you know, the custodial agents, 

18 you know, I think they were mostly banks. And you could have 

19 sent out asset verification letters, but with banks in 

20 general you need a subpoena, you need a formal order of 

21 investigation. There are some processes I think you could 

22 follow to get the information voluntarily but it's not used 

23 widely. We're starting to try it -- we're looking into that 

24 now how we could use it iri the exam program, but we're having 

25 -ome difficulty. The banks, you knew, because of the privacy 
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I issues, are very hesitant to yive it out without a 
subpoena. 

2 BY MR. KOTZ: 

3 Q Did Lamorr or Ostrow ever- express any frustration 
4 that Eniorcfment didn't bring A formal order so they would 
5 have subpoena power in the Madoff investigation? 
6 A T don't recall hearing that. 

7 MR. XOTZ: Okay. Okay, I think we're done. 

8 Is there anything else that 
you can think of that 

9 we haven't covered that might be relevant? 

10 TIIE WI1.NESS: No~ I think that was a pretty 
11 compre~lensive review, back from 19Y2. 

I think I've tried to 

12 be as open and as truthful as possibl~. i 

13 MR. KOTZ: Yeah, we appreciate that. 

14 The one thing we would ask 
-- and this is very 

15 important, and that is to i preserve th, integrity of the 

16 investigation for you not to discuss anything about the 

17 testimony today with anyone. 

1:8 TNE WITNESS: That's - I will not. 

:-19 MX. KOTZ: Obviously, there are other people we are 
20 going to be talking to, maybe calling people back, so it's 

21 very important that 
you not discuss anything. 

22 THE WITNESS: T will -- I respect that, I will not 
23 do 

24 MR. KOTZI Okay, thank 
you. Off the record. 

25 (Whereupon, at 2:24 
P-m., the examination was 

·-------~ 
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