THE EVOLUTION OF DISCLOSURE REGULATION
BY THE SECURITIES AND EXCHANGE COMMISSION
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Against this background of change, the Commission today
must identify the informational needs of the pUblic, assess
market changes realistically, and implement our mandatory
disclosure system pragmatically so that it will not create
unnecessary impediments to the conduct of honest business.
In order to ensure adequate disclosure without impeding
market efficiency, the Commission seeks to understand the
practical workings of the markets.

With knowledge of the

markets in mind, the Commission can make reasonable assessments
as to the public benefits resulting from the disclosure
system.

Where the pUblic benefits from mandatory disclosure

do not justify the attendant cost of compliance, the Commission
should modify or eliminate the disclosure requirement.
III.

Changes Stemming From the 1963 Special Study
As I have indicated, our disclosure system has changed

dramatically since 1933.

More important, going back to 1963 -

only 25 years ago - we see a system of federal disclosure
regulation distinctly different from the system of today,
even though arising from statutes that remain essentially
unchanged.
In 1963, over-the-counter

stocks for the most part were

publicly traded without adequate available public information.
In contrast, in registered offerings of securities, the
prospectus of the most seasoned issuer on the New York Stock

!
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with [1933 Act] registration

requirements," 6/ including incorporation by reference of
periodic reports in lieu of prospectus disclosure, a radical
suggestion in the regulatory environment of 1963.

Milton

Cohen, the director of the Special Study, stated the need
most succinctly and forcefully in his influential 1966 article,
"Truth in Securities" Revisited: "[I]t is my plea that there
now be created a new coordinated disclosure system having as
its basis the continuous disclosure system of the 1934 Act
and treating '1933 Act' disclosure needs on this foundation."

2/

The Special Study's recognition that filings under
Sections 13, 14 and 16 of the 1934 Act could provide a unitary
base of pUblic disclosure, serving both primary and secondary
securities markets, was remarkable in its foresight.

In

1963, this reservoir of information was largely untapped.
Today, it is a vital resource for the public markets.

As

supplemented by the timely disclosure requirements in Form

a-K

and in exchange and NASD rules, and by the general fraud

prohibitions of Rule 10b-5, periodic reports provide easily
accessible, timely, and comprehensive information.

Integration

of 1933 Act and 1934 Act disclosure systems now underlies the
Commission's regulatory scheme, and should continue to do so.
Today 1934 Act disclosure is the core of 1933 Act filings,
resulting in a simplified and integrated disclosure system.

i/

rs ,'

2/

Cohen, "Truth in Securities" Revisited, 79 Harv. L.R. 1340,
1341 (1966).
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Landis, The Legislative History of the Securities Act of
1933, 28 Geo. Wash. L.R. 29, 37 (1959). Landis participated
in drafting the statute and served as the Commission's
second Chairman.
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Securities and Exchange Commission, Disclosure to Investors,
A Reappraisal of Administrative
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'34 Securities Acts (1969).
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sale; 19/ and 4) notice of proposed sales, 20/ the Commission
has removed all of these restrictions for non-affiliates 21/
who have held such securities for at least three years. ~/
This remarkable relaxation of restrictions recognizes that
there are circumstances where those who do not control an
issuer should be allowed to resell securities obtained in
private offerings even if the availability of pUblic information
is not assured.

Here the Commission has balanced the

need to encourage small business
disclosure.

financing with the needs for

The latter needs are met, albeit not perfectly,

by securities law anti-fraud prohibitions against misrepresentations 23/ and insider trading.
IV.
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and institutional investors.

It has been reported that the

National Association of Securities Dealers is considering a
similar proposal.
Another major area now of concern at the Commission
involves the accelerating development of new instruments
and financing techniques.

No longer do companies merely

issue common stock, debentures, or notes.

New instruments

include complicated new securities called names such as CATS,
SPINS, TIGRS, CARS, or Zero Coupon Notes.
securities offerings are burgeoning.

Asset-backed

Structured financings

and leveraged buyouts give rise to extremely complex debt
instruments.

Developing credit enhancement techniques add

further complexity to the picture.
The Commission's problem is to see that the disclosure
concerning these new products and financing strategies
adequately enables investors to evaluate their risks.

In

today's world of financial sophistication, innovation and
novelty, increased attention must be given to the transaction
terms of securities.
Not only are there difficulties in describing the new
securities, and their risks to the buyer, but their effects
on issuers must be described.

These concerns have led the

Commission to suggest to the FASB that it begin a project in
disclosure regarding new financial instruments. 35/

See Financial Accounting Standards Board Exposure Draft,
proposed Statement of Financial Accounting Standards,
Disclosure about Financial Instruments (November 30, 1987).
I

t
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First, as I am sure you are aware,

12/

Remarks of David S. Ruder, Chairman, Securities and
Exchange Commission, at the Fifth Annual AICPA National
Conference (January 5, 1988).

11./

The Commission shares many of the concerns expressed by
the Treadway Commission.
Recogni~in9 the magnitude
of injury that can result from fraudulent financial
reporting, that body recommended comprehensive changes
in the system to guard against public harm caused by
false financial statements.
The Treadway recommendations
look to all participants in the process, understanding
that ~ffective assurance against false financial reporting
requires the efforts of all, including management,
independent auditors and the accounting profession as a
whole, in addition to the Commission.
Report of the"
National Commission on Fraudulent Financial Reporting
(October, 1987).
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opinion shopping among auditors can be used to conceal
unfavorable financial results, and it diminishes pUblic
confidence in the reliability of reported information.
In June, 1987, the Commission proposed for comment rules
that would require broader disclosure of circumstances
surrounding changes in accountants. 38/
A second initiative seeks to strengthen professional
standards in accounting by requiring independent public
accountants to undergo periodic peer review of their
practices. 39/
A third Commission concern for maintenance of high
professional standards is reflected in its consideration
of amendments to Rule 2(e), the Commission's authority to
discipline persons appearing before it.

One alternative

under consideration is to make Rule 2(e) proceedings
presumptively pUblic as a deterrent to inappropriate
professional practices. iQ/
VII.

International Disclosure Problems
As a final matter, you should be aware that some of

the most challenging disclosure issues are those arising
as a consequence of the growing internationalization of
the securities markets.

Ongoing initiatives, like the 144A
•

38/

ReI. No. 33-6719 (June 18, 1987).

39/

ReI. No. 33-6695 (April 1,1987).

40/

ReI. No. 33-6662 (September 29, 1986).
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is essential that any cooperative approach emphasize the
importance of these well-established
systems in financial statements.

standard-setting

The Commission is actively

involved in initiatives to reduce differences in these areas
internationally.
Historically,

flexibility in light of changing circum-

stances has played a central role in the formulation of
disclosure requirements.

This flexibility is evident in the

Commission's efforts in the international area.
VIII.

Conclusions
Ultimately, recognition of the world trading environment

and notions concerning the role of this nation's markets in
the overall scheme of the global marketplace may lead to
changes in disclosure concepts.

I am convinced, however,

that the decision to rely upon full disclosure as the center
point of our regulatory philosophy is the_correct decision
in 1988 as it was in 1933.

That decision and our balanced

and pragmatic regulatory approach will serve us well in both
domestic and international markets.

