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promoting business interests. In the middle, in the area of mixed government-private sector cooperation, which includes some level of regulation,
would be clustered the world's democracies -- some, like Japan, placing
greater emphasis on governmental direction; others, like the United States,
traditionally allowing greater private sector initiative. State controlled
economies would fall at the other end of the spectrum. The direction in
which this Nation, wittingly or unwittingly, is moving, or should move,
along this continuum may be the most significant political question of our
time.
In any event, the key point to bear in mind is that the unprecedented
strength of our economic system is, in large measure, the direct result of
private economic decision-making -- a fact which is all too easy for the
regulator to forget. The source of the private sector's great power is, however, also the source of society's tendency to seek curbs on that strength.
The free market system is value neutral. As a result, it is an efficient allocator and prolific well-spring of goods and services. Unless hampered by
external forces, the market, in its purest form, responds equally to buying
power or talent or creative genius regardless of the ancestry, social philosophy, race, or religion of market participants. At the same time, however,
the free play of market forces is oblivious to any concepts of what might
be called "social justice." If the market does not value what one has to
offer, one receives nothing in return; and if, as a result, one succumbs to
starvation or is driven to championing government overthrow, that is a
consequence of no direct relevance to the interplay of the impersonal forces
of demand and supply.
Unlike those forces, however, society and its members do have noneconomic values -- values which may well be offended by the cost and
wealth allocations of the free market. For this reason, in a democratic
society, the consequence of the workings of a value-neutral free enterprise
system -- no matter how successful in economic terms -- is increasing govern
ment regulation of private business. Much of the work of the political
system during the last 90 years has been directed toward using government c
to temper the power and efficiency of the free marketplace with notions of
fairness, justice, and some measure of economic equality. Government is
the medium for implementing political determinations, and the type of
democratic process which our political system embodies tends to be egalitarian, consumption-oriented, and concerned with the common man and
equal distribution of income and benefits. Business, on the other hand,
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The result is a tendency to try to create a remedy for every wrong. Thus,
Americans have implicitly assumed that government's role is to create a nsk
free society. Today, however, we are beginning more frequently to ask
whether every risk, every accident, and every loss really require, as a matter
of societal philosophy, a statutory redress -- or a rush to legislate against
the possibility of a repetition. And, even those who are tempted to answer
that question affirmatively, may not be prepared to live in a society
burdened with the magnitude of the governmental role which that choice
would entail. As Justice Brandeis put it many years ago'
"Experience should teach us to be most on guard to protect
liberty when the government's purposes are beneficient. * * *
The greatest dangers to liberty lurk in insidious encroachments
by men of zeal, well-meaning but without understanding."

•

At the same time, however, an underlying American political axiom is
that anyone who exercises power must be accountable to someone else for
his or her stewardship -- or, in other words, that there be no vaccuum in
accountability. The logic of this precept is that a person who is not subject
to an accountability process will tend to exercise authority in an autocratic,
arbitrary, or anti-social manner. We are reluctant to allow powers which can
influence society as a whole to be exercised by any institution unless it is
subject to an accountability system. An obvious example is the Constitutional system of checks-and-balances with which all secondary school
civics students are familiar.
The same rationale extends to the economic arena. If the national
mood seems to have turned against government intervention, consider the
demands for strict restraints on nuclear power - hardly an unregulated
activity -- following the Three Mile Island incident; the calls for special
taxation of the oil companies as a result of the rapid rise of oil prices; or
the enactment of the Foreign Corrupt Practices Act following revelations of
questionable overseas corporate payments. In short, given a struggle between government's interests, as defined by a public consensus, and
business's interests, as defined by the interplay of market forces, government will inevitably prevail.
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Toward a Regulatory
~

Philosophy

Let me summarize the dilemma which I believe must be confronted by
every regulator and every advocate of deregulation
On the one hand,
despite -- indeed because of -- the strength and power of a market economy,
some measure of inequity is an unavoidable by-product of the generation of
wealth in a free enterprise system. Although that unfairness is part of the
force which drives the system, certain of its consequences will be unacceptable in a society which places a premium on human worth. Accordingly,
the power of government is invoked to regulate business.
Yet, it is not government that creates the economic wealth we have
come to expect -- although it is also not the marketplace which creates the
political equality, equity, and egalitarism which we demand. The two
forces together have fashioned the uniqueness of this society. Both are valid;
both must be healthy; and both must be mutually supportive and yet
mutually independent in order to thrive. Thus, if we are to move from
being a political economy to being an economic polity, that judgment must
be made consciously and with great care and deliberation.
Many, however, view the contemporary
federal regulatory structure
as moving us inexorably along the scale toward a stullified, state-run
economy. Our federal regulatory machinery is the legacy of a generation
which proliferated well-intended, but not always effective, regulatory
efforts to deal with noneconomic issues in a setting of unprecedented
economic prosperity. That machinery has not worked uniformly well, and
the economic growth that spawned so much social legislation and regulatory
initiative has waned. Thus, the process needs to be reassessed and the
machinery reshaped to reflect the economic and social challenges which we
now face. For that reason, I support the broadly-based movement in favor
of regulatory reform.
On the other hand, the social expectations on which much of our
regulation is premised have not disappeared. While these concepts of social
justice cannot be comfortably quantified or reduced to "costs" and "benefits," they are nonetheless very real in political terms. And, to complicate
matters further, when the economy's ability to meet the ever-rising expectations of society's members diminishes, the demand intensifies for more
government intervention in order to ensure the "fair" distribution of the
shrinking pie.
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I have no simple answer to this dilemma. I do, however, want to devote
the balance of my remarks to outlining factors which I think must figure in
the solution. The problem needs to be approached from two perspectives-that of government and that of business.
A. The Role of Government
Contemporary advocates of regulatory reform tend to view the problem
on an agency-specific basis. The Congressional oversight process, for
example, assigns responsibility for particular agencies to the Congressional
committees with an interest in the subject of the agency's work. As a result,
with some notable exceptions, both the over-seer and the over-seen tend
generally to have the same general philosophy about the importance of regulation in the area involved. Similarly, while the pending regulatory
reform legislative initiatives would change the way that agencies make
decisions and the considerations which they bring to bear in the regulatory
process, these proposals would not generally enhance their ability to balance
considerations outside of the agency's mandate. Both of these approaches
to regulation work from the premise that, if particular agencies were more
thoughtful or more limited in their power or more closely overseen by Congress, the quality of regulation would improve and the quantity decrease.
While there are serious limitations to this view, agencies can indeed
alleviate many regulatory problems within the existing framework. Since
1977, the Securities and Exchange Commission, for example, has undertaken to review the body of its rules in particular substantive areas with a
view to eliminating regulation which has outlived its purpose or which
impedes some more fundamental objective. The Commission's attitude
toward small business capital formation presents an apt example of this
latter effort. We have recently created several new avenues by which small
and start-up ventures can raise capital without submitting to the full
panoply of Securities Act registration requirements.
Another theme which the Commission has sought to inject into its
regulatory philosophy is the elimination of complex and stringent regulations
which deprive business of the responsibility to manage its own affairs. In
the investment company area, for example, the Commission has traditionally prescribed many of the minutiae of day-to-day business activity.
The Commission has now shifted its focus to marking out the contours
of investor protection and permitting investment company directors to
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decide, within these contours, how to proceed. Indeed, regulatory revisions
of this nature are part of a larger process of stimulating the private sector
to assume its own responsibilities and function in a fashion which obviates
the need for further regulation. In a broad sense, the Commission's corporate governance proceeding, its emphasis on audit committee and independent directors, and similar Commission initiatives, are examples of this
philosophy.
The Commission has also made considerable progress during the last
several years in integrating economic analysis into regulatory decisionmaking. The Commission's Directorate of Economic and Policy Analysis,
staffed largely by economists, works closely with the more legally oriented
divisions during the formulation and evaluation of both regulatory and
deregulatory proposals. The result is a better informed decision-making
process and rules which have less of a tendency to ignore economic realities.
Similarly, the Directorate and the operating divisions have devised
innovative monitoring programs in order to track the impact and operation
of selected rules after they are adopted.
Finally, the Commission has sought to further illuminate its decisionmaking by ensuring useful public participation in its proceedings. For
example, the Commission periodically publishes a list of its pending rulemaking proposals and is contemplating the publication of a similar list on
its deregulatory initiatives. In addition, the Commission has been holding
some of its public hearings outside of Washington in order to have the
benefit of views it might not otherwise hear. I believe these steps have been
useful to both the public and the Commission.
As the Commission's experience illustrates, there is much that agencies
can do on their own. In my judgment, however, the regulatory reform
legislative proposals currently before Congress do little to encourage this
initiative or experimentation -- and much to hamper legitimate government
processes. If regulation is to be rationalized with contemporary national
objectives, and if patterns of regulation that spring from the requirements
of law are to be altered, the President and Congress must amend the substantive laws under which administrative regulations are issued. In some
cases, for example, complaints about government regulation can be traced
to the philosophy, reflected in the organic acts of many agencies, that
remedial legislation should be drawn broadly to give the regulator maximum
discretion. In other cases, the opposite is true; the agency may be statu-
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torily prevented from considering important national policies or economic
objectives which impinge on its mandate. In both cases, the only cure is
to rewrite the underlying law. Amending substantive law, however, is not
"regulatory reform;" it is law reform.
Moreover, if there is to be fundamental change, a different tack is also
necessary. The problems of regulation cannot be fully cured on the individual agency level -- no matter how sensitive and progressive the agency or
how enlightened the statutory scheme within which it operates. The
balance between regulatory constraints and business latitude needs to be
addressed from a much broader perspective. A framework is necessary
within which the overall costs and burdens of regulation can be assessed and
trade-offs made between competing regulatory and economic goals.
The budget process - another complex trade-off in national prioritiesaffords a model which could be adapted to bring discipline and a broader
perspective to regulation. I have previously proposed that the President be
required to submit during the first session of each Congress a "state of
regulation" report. In it, he would provide his assessment of the efficacy
of existing regulatory programs and discuss those regulatory schemes - or
entire agencies - which needed to be strengthened, and those which should
be cut back, reorganized, or abolished. This report would also harmonize
the regulatory activities of government with the President's overall objectives for the Nation and with the budget, and reconcile any conflicts.
This document would reflect the considered •. and detailed -- judgment
of the executive branch as to what our national priorities should be, what we
can afford at any point in time, and the choices necessary to most productlvely use our resources to meet those goals. The present regulatory
structure is heavily laced with implicit choices of this nature. For example,
our desire for energy independence and our mandate to protect and improve
the environment frequently conflict. Yet, there is no formal, intra-governmental process to resolve those conflicts; and a result, they either go unresolved or are forced, on a case-by-ease basis, into the courts. Similarly,
the important and unquestionably necessary national commitment to
worker safety can conflict with the national objective of improving productivity and curbing inflation. There is, however, today no mechanism to
balance these goals.
A presidential "state of regulation" report of the kind I have suggested
would serve as a fulcrum for striking that balance. My proposal would
continue the budget analogy by requiring the Congress to agree .- or disagree
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.. with the President's approach through the passage of a series of resolutions addressed to the various areas of regulation. These resolutions, which
would then be submitted to the President for approval or veto, would not
enunciate specific regulatory changes, but rather, would state principles of
regulatory direction. Once consensus was reached, Congress and the
President would then proceed to implement the resulting philosophy. Congressional committees having jurisdiction over particular regulatory
programs would be directed to conform their oversight to the spirit of the
applicable resolutions. Similarly, with respect to the executive departments
and agencies under his control, the President would ensure that the
Congressional regulatory consensus was translated into regulatory policy.
Finally, Congress and the President would integrate their regulatory goals
with the federal budget so that programs would be funded -- or not funded
.. in accordance with the larger regulatory plan.

B. Private Accountability
I want now to shift the focus from the role of government in rationalizing regulation to a corollary subject which is much less frequently discussed
.. the private sector's role in avoiding regulatory encroachment. The natural
appeal of proposals to deregulate and return important areas of existing
federal regulation to the hands of the private sector make it convenient to
ignore the fact that a loosening of regulation will not mean a decline in the
public's concern over the accountability of corporate power. But it is
necessary only to recognize the media attention which can be mustered for
a phenomenon like "big business day" to realize the suspicion which many
important segments of the public harbor toward private economic decisionmakers.
Unfortunately, the private sector's approach to the expansion of regulation has generally been reactive. Business often takes a stance of absolute
opposition to regulation -- a position seldom successful in a political arena
which places a high premium on compromise. Seldom, however, does
business try to come to grips with the underlying problem -- or perceived
problem -- which is fueling the [It mand for regulation
The private sector cannot afford the luxury of this approach much
longer. Some business critics have already proposed that corporate accountability be obtained by legislating -- not additional regulation of
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specific business conduct -- but the structure of the corporate decisionmaking process itself. These critics have advocated such measures as
standards prescribing the composition of the board of directors, including
the particular constituencies whose interests specific directors must advocate, the nature and role of board committees, the process by which
decisions with social impacts are to be made, and similar matters.
I, for one, am very skeptical that this kind of "regulation" is appropriate
to the extraordinarily complex and diverse decisions that are encompassed
by the corporate decision-making process -- or that such regulation would,
in the long run, leave our personal and political freedoms unaffected. Nonetheless, corporate decision-making mechanisms clearly need an infusion of
accountability and, over the past several years, I have advocated a variety
of nongovernmental steps to that end, including boards composed wholly
of independent directors, except for the corporate chief executive; assignment of the post of board chairman to an independent director; independent audit, nominating, and compensation committees; and other steps.
The most important point is not the merit of these proposals -- although I
continue to believe that they have considerable merit. Rather, the central
point is that business itself has the primary responsibility for ensuring the
accountability of corporate power. Whenever business, as perceived by
society through the political process, fails to take that responsibility, government will step in.
In order to meet this challenge, the private sector needs to foster the
self-discipline and initiative within the business community which will
make legislative proposals, at most, a prod to the recalcitrant few rather
than a source of potential upheaval for the majority. In order to accomplish
this, however, the business community needs to develop more formal, more
sensitive, and more effective organs for anticipating the sources of public
concern over corporate behavior and addressing them before the momentum
to legislate becomes unstoppable.
Business today lacks effective leadership on most questions of social
policy. There is no mechanism for consensus building or for dealing with
other groups and government. The consequence is that business typically
forfeits any leadership role to the politician, and the political process, in
turn, constantly chips away at business's freedom. We cannot, of course,
expect business groups to become blind advocates of the public interest -whatever that may be. But it is not unreasonable to expect business to
adjust with more sophistication to the large and unavoidable role govern-
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ment now plays in many previously private decisions. And, it is not
unreasonable to expect major industries, in their own self-interest, to
fashion proposals for public policy solutions which balance corporate
objectives and national goals.
This kind of private sector initiative is important, not only to preserve
the business community, but also because private enterprise, operating
under a profit discipline, creates a climate which sustains the democratic
process as we know it. The reverse is also true. Political liberty is essential
to flourishing economic opportunity, and the economic system itself stimulates the individualism essential to political independence. Business has
shown itself to be the most flexible and dynamic mechanism for digesting
economic and social change without disintegrating or losing its identity.
Yet, if business waits for the Thalidomide case to occur with respect to
corporate accountability, I am concerned that the legislative consequences
may well mark the beginning of the end of that resilency and flexibility.
If business fails to take responsibility, there is little hope of reversing
the current, almost blind, acceptance of the concept that government must
become increasingly dominant in the economic sphere if society is to be
tempered with fairness. However, as we elect to ignore the balance which
must be preserved and accept increased government domination over
business, we will eventually erode, not only the vitality of the free market,
but also our political and our economic strenghts along with it.

Conclusion
I want to conclude by reiterating the point with which I began. Despite
the pervasive role of government in contemporary society, regulatory
science is a discipline that is still in its most nascent stages. As a result, the
political system operates without the benefit of any comprehensive weighing
of the effects of governmental regulation on society and relies on a principle
borrowed from the laws physics -- power vacuums are inherently unstable
phenomena into which an outside force will reflexively rush.
Quite clearly, a more subtle analytical framework is necessary, and all
of us have a stake in its creation. A strong and viable economic system is a
vital component of our society. But without some provisions for harmonizing the discipline of the marketplace with our social goals, our
economic achievements lack purpose. Without economic achievement, on
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the other hand, our social and human goals would not be possible; personal
freedom and dignity can exist only so far as the fabric of the society is
strong enough to provide and protect them. The principles which should
guide our efforts to balance these considerations are not well-defined. It
is, however, clear that in the final analysis, our economic health and the
social aspirations which our governmental structure implements are not
contradictory. They are mutually supportive, interdependent traits, and
without either, the richness, character, and humanity of our society could
not survive.
Thank you.
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