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I appreciate the opportunity to participate in
this fifth annual presentation of "Banks and the Securities
Laws," which is designed to deal with practical problems
confronted by banking officials and those who provide legal
and accounting advice to banks and bank holding companies.
During the next two days, there will be ample opportunity to
discuss the technicalities of various rules, regulations,
guidelines, studies, enforcement actions, judicial decisions,
and legislative matters.

As the details are considered, it

is important not to lose sight of the fact that the major
purpose of the securities laws is to protect investors and
each of us has a role to play in the fulfillment of that
purpose.
In 1933, Congress determined that the primary
regulatory mechanism through which investors were to be
protected was a requirement that all issuers of securities
provide full and fair disclosure of material information
with respect to the character of the securities and the
operations and financial condition of the issuer.

Those

who participated in the preparation of disclosure documents
and the financial statements therein, were also given
important responsibilities to assure that these documents
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were p r o p e r l y prepared.

For reasons t h a t a r e n o t completely

c l e a r , s e c u r i t i e s i s s u e d o r guaranteed by a bank were exempted
from t h e r e g i s t r a t i o n provisions and a l l but c e r t a i n of t h e
a n t i - f r a u d p r o v i s i o n s of t h e S e c u r i t i e s Act.

The next year

t h e S e c u r i t i e s Exchange Act was adopted i n o r d e r t o provide
f o r t h e r e g u l a t i o n of s e c u r i t i e s markets.

A s p a r t of t h a t

s t a t u t o r y p a t t e r n , l i s t e d companies were made s u b j e c t t o
p e r i o d i c r e p o r t i n g , proxy r e g u l a t i o n and i n s i d e r t r a d i n g
requirements.

Inasmuch a s s e c u r i t i e s i s s u e d by banks were

n o t l i s t e d on s t o c k exchanges, a s a p r a c t i c a l matter banks
were exempt from t h i s s t a t u t o r y p a t t e r n .

I n 1964, based on

t h e Commission's "Special Study of t h e S e c u r i t i e s Markets,"
Congress s i g n i f i c a n t l y amended t h e continuous d i s c l o s u r e
requirements of t h e Exchange Act t o cover a l l p u b l i c companies
w i t h a s s e t s over a m i l l i o n d o l l a r s and more than 500 shareholders.
A t t h a t time, however, Congress provided t h a t t h e t h r e e f e d e r a l

bank r e g u l a t o r y agencies would be r e s p o n s i b l e f o r p e r i o d i c
r e p o r t i n g , proxy r e g u l a t i o n a n d - i n s i d e r t r a d i n g requirements
w i t h r e s p e c t t o p u b l i c l y owned banks.

Thus, banks were

e f f e c t i v e l y exempted from a l l d i r e c t SEC r e g u l a t i o n , o t h e r
than a n t i - f r a u d a c t i o n s .
I n r e c e n t years t h e r e has been a gradual e r o s i o n
of t h e s p e c i a l treatment provided i n t h e s e c u r i t i e s laws f o r
banks a s i s s u e r s of s e c u r i t i e s .

The advent and explosive

growth of bank holding companies i n t h e l a t e 1960's was one
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of the most significant factors in this change because bank
holding companies are subject to all provisions of the
federal securities laws, including registration and continuous
disclosure requirements.

Moreover. the special provision

adopted in 1964 for regulatory jurisdiction over publicly
owned banks has been amended so that the federal bank agencies
must "issue substantially similar regulations" as those
adopted by the SEC unless they specifically find that such
regulations are not necessary or appropriate in the public
interest or for the protection of investors, and publish such
findings.

As a result of these changes, most major banks

today are significantly affected by the SEC's continuously
developing disclosure requirements.
There have been many recent developments in the
disclosure area that affect banks, some of which will be
discussed during this Conference.

Foremost among these

developments was the Commission's adoption last year of
Guide 61, entitled "Statistical Disclosure by Bank Holding
Companies."

When this guide was first proposed in October

1975, it was vigorously contended by many parties, including
bank regulators, that increased disclosure by banks might
result in withdrawal of deposits and the failure of particular
banks, and might even destroy confidence in the entire banking
system.

I believe that the events of the past two years have

shown that the fears expressed were not well founded.

It

-4 was also alleged that investors would be misled by detailed
bank disclosure.

In this regard, a recent report from the

research department of a large retail brokerage firm stated
that Guide 61 is "probably the most important change in bank
disclosure ever" and the portion of the guide d_ea1ing with
loan portfolios and requiring a breakout of non-performing
loans is "one of the most valuable."

In an effort to further

improve bank disclosures, the SEC has also proposed the
adoption of Article 9 of Regulation S-X relating to comprehensive
financial statement requirements for bank holding companies
and banks.

As you are probably aware, these proposals have

created much controve~sy, particularly with respect to the
treatment of gains and losses from sales of investment and
trading accounts securities.
Although it does not appear on the Conference
schedule, another disclosure trend that may well be discussed
because it is a topic of some interest to the banking community
at this time, is the disclosure of management remuneration.
In November of last year the SEC proposed extensive amendments
to the disclosure requirements relating to management background
including some changes with respect to compensation of management
During the first few months of this year the Commission
commenced several informal inquiries and formal investigations
and filed three actions against public companies alleging
that the value of personal benefits received by management
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had not been appropriately disclosed.

Because of many

inquiries on this general topic, just last month the
Commission published an interpretive release emphasizing its
long-standing view that the securities laws and our rules
presently require disclosure of all forms of management
remuneration including salaries. fees, bonuses, and certain
personal benefits popularly known as "perquisites."

In its

release the Commission stated:
Among the benefits received by management
which . . . should be reported as
remuneration are paYments made by
registrants for the following purposes:
(1) home repairs and improvements; (2)
housing and other living expenses (including
domestic service) provided at principal and!
or vacation residences of management
personnel; (3) the personal use of company
property such as automobiles, planes, yachts,
apartments, hunting lodges or company vacation
houses; (4) personal travel expenses; (5)
personal entertainment and related expenses;
and (6) legal, accounting and other
professional fees for matters unrelated to
the business of the registrant. Other
personal benefits which may be forms of
remuneration are the following: the ability
of management to obtain benefits from third
parties, such as favorable bank loans and
benefits from suppliers, because the
corporation compensates, directly or
indirectly, the bank or supplier for
providing the loan or services to management;
and the use of the corporate staff for personal
purposes.
(emphasis added; footnote omitted)
As part of our review process, the Commission's staff has
begun asking some-bank holding companies about favorable bank
loans not only to officers and directors of banks and bank
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In the past several years, major banks and major
securities firms have been expanding their operations in
order to become one-stop financial service institutions.
Among the most controversial services to be offered by a bank
was Chemical Bank's now aborted program providing securities
brokerage services; equally controversial is Merrill Lynch's
announced experiment to offer cash management accounts.
Generally, I believe the opportunity for competing institutions
to develop and offer new services can be in the public interest.
Nevertheless, there are many important policy issues involved
in these recent trends, not the least of which is the need
for a re-examination by Congress of issues relating to the
application of the Glass-Steagall Act.

The SEC's interest,

however, is primarily to assure appropriate regulation
protecting all investors regardless of whether a bank or a
securities firm is offering the services.
In adopting the Securities Acts Amendments of 1975,
Congress dealt with the regulation of certain bank securities
activities.

Those Amendments granted the Commission "broad

authority to oversee the implementation, operation and
regulation of a national market system for securities
transactions."

As part of this broad mandate, Congress

determined that the Commission should have regulatory
jurisdiction over "every facet of the securities handling
process involving securities transactions within the United

-I
~-t,
-
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- 9 was also granted authority to abrogate, add to, and delete
existing Board rules in any respect consistent witn the Act,
and the SEC's direct rulemaking authority to control
fraudulent, manipulative, and deceptive acts and practices
was enhanced.

Primary inspection and enforcement authority

over bank municipal dealers, which include banks and
separately identifiable municipal securities departments, was
vested in the bank regulatory agencies.

Again, as in the

case of other securities activities, the amendments made it
clear that the SEC has broad inspection and disciplinary
authority over all municipal securities professionals,
including banks.
In addition to subjecting these bank securities
activities to Commission jurisdiction, the 1975 Amendments
directed the Commission to conduct a study, commonly referred
to as the "bank study," to determine the extent to which
persons excluded from the ''broker''and "dealer" definitions
of the Securities Exchange Act were engaged in securities
activities and whether the exclusions are consistent with
the protection of investors and the other purposes of the Act.
The Commission's study examined various bank securities
activities including four bank-sponsored brokerage-type
services, bank corporate financing services and trust
department securities trading activities of banks.

In our

final report to Congress on the bank study, the Commission
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- 12 I support this cooperative approach to the
regulation of bank securities activities on the theory that
-

:

it will result in comparable standards of investor protection

,

for banks and other institutions offering competing securities
services, without unnecessary duplicative regulatory burdens.
Hopefully, experience with the municipal securities legislation,
the securities processing legislation, and the bank study
legislation if enacted, will prove that view to be correct.
Otherwise, it may be necessary to subject all bank securities
activities to direct SEC regulation and enforcement.
When the Securities Acts Amendments of 1975 were
being considered, there was considerable concern that the
provisions relating to the regulation of municipal securities
broke~s and dealers might indirectly result in the imposition
of disclosure requirements on municipal issuers.

In response

to these concerns, specific provisions were included in the
legislation to assure that the Municipal Securities Rulemaking
Board would not be able either directly, or indirectly through
municipal brokers and dealers, to require municipal issuers
to provide any information with respect to themselves or their
securities.

Before the legislation was even enacted, however,

events occurred in New York City which highlighted the fact
that municipal securities were not without risk of default
and thus, disclosure of material facts with respect to
municipal securities and the responsibility on the part of

- 13 participants in the offer and sale to assure appropriate
disclosure became important issues.
Federal legislation was introduced to apply the
disclosure requirements of the Securities Act to municipal
issues.

The SEC opposed that legislation but supported limited

federal legislation that would establish minimum standards
of disclosure.

There was general support for such legislation

while crisis conditions continued, but as the crisis subsided,
so did interest in the legislation.
As you know, late last month, the Commission released
a staff report on its 19-month investigation of events that
occurred in connection with the issuance and sale of New York
City securities prior to the time the public debt-market was
closed to the city.

Although the staff investigation has not

been completed, and the Commission has not determined whether
to instigate enforcement actions against the city or other
participants in the distribution of city securities, the report
concludes that thousands of investors purchased securities
without being adequately informed of material facts which
were known to the issuer and others such as underwriters,
bond counsel and rating agencies who participated in the
distribution process.
The Commission's staff report also concludes that
the accounting practices used by New York City and the system
of internal controls were such that the City's financial
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- 16 other informal inquiries are being conducted by our staff.
It appears that unscrupulous individuals, some of whom have
been forced out of the municipal securities markets in the
past few years, have entered the government securities markets
where there is a regulatory void, including the complete
absence of any margin requirements. and have engaged in a
disturbing pattern of conduct such as:

the utilization of

boiler room techniques; unauthorized trading, churning of
accounts, excessive mark-ups and mark-downs, over-extending
customer positions and sham accounts.

These pernicious

practices by a few unethical government securities dealers
have jeopardized their customers. which are frequently small
banks and credit unions.

Moreover, such practices can have

a significant impact on banks and other legitimate originating
dealers who do business with these unethical government
securities dealers.

Hopefully this problem will be adequately

dealt with by industry self-regulation, enforcement actions
by the SEC and by the bank regulatory agencies.

Otherwise,

legislation may be necessary and appropriate.
In conclusion, let me suggest that the trend toward
increased SEC regulatory impact on bank securities activities
seems clear.

It also appears that in an effort to minimize

duplicative regulation the responsibility to assure that banks
provide appropriate investor protection will be shared with
the bank regulatory agencies. unless this approach proves to
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