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It gives .me great pleasure to appear before the Section on Cor-
poration, Banking and Business Law of the American Bar Association
at this, the 78th,Annual Meeting of the Association, to discuss the role
of the Securities and Exchange Commission in proxy contests of
listed companies. I know of no group, unless it might be a Congres-
sional Committee, before whom I would rather discuss the work of our
Commission in this important area of Federal regulation of securities.

When your Chairman, Ray Garrett, first talked to me about my
speaking to you here today, we considered the possibility of my
describing various phases of the processing of proxy soliciting mate-
rial filed with the Commission. I explained to him, as I must now say
to you before beginning, that the preliminary proxy material filed by
listed companies and others with the Commission is regarded as con-
fidential as between the party filing it and the Commission itself, so
I cannot discuss preliminary proxy material in a manner that would
identify particular companies or individuals. The illustrative mate-
rial, which I will refer to during the course of my talk, must not be
regarded by you as being material of any particular company or
person.

The Commission and its staff are extremely careful not to dis-
I

cuss the proxy material filed by a company or person with the other
party to a proxy contest, or with anyone else, for that matter. Per-
haps this has led to some misunderstanding of the work of the Commis-
s lon dn processing proxy materiaL Often a party to a proxy contest
complains that we are favoring the other side, not knowing, as we 40
because we have seen the other side's material, that we are in fact
being completely neutral and impartial in administering the proxy
rules.

I must emphasize at the beginning that the Commission does not
take sides in proxy contests. It administers the rules impartially.
It is not concerned with Which side wins. Its only concern is the ful-
fillment of its statutory duty imposed on it by the Securities Exchange
Act of 1934, and the rules adopted by the Commission under the Act,
of assuring that full, fair and adequate disclosure of the basic facts
pertaining to the proxy solicitation are made available to the security
holders whose proxies are being solicited.

Also, since Mr. Garrett invited me early in May to give this
talk, there have been developments of major importance in the proxy
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field and, accordingly, I am going to expand the scope of my remarks
and not limit them to specific proxy contests. Rather, I propose to
discuss three major phases of the over-all proxy soliciting problems
under the Securities Exchange Act.

The first phase is legal. I want to describe the statutory ground-
work for the processing of proxy soliciting material by the Commission.

The second is economic. I will discuss briefly the economrc
impact of proxy contests on listed companies.

The third is regulatory. I will discuss the problems of proxy
contests which lie at the root of the proposed revision of the proxy
rules which the Commission announced yesterday.

I will also indicate my personal view as to a legislative change
which I would hope would be considered in the second session of the
84th Congress, commencing next January. So, first, let us turn to,
the law.

The law, as it pertains to proxy solicitations in listed companies,
is a very broad grant of power by the Congress to the Commission.
Section' l4(a) of the Exchange Act provides as follows:

"It shall be unlawful for any person, by the use of the mail s
or by any means or instrumentality of interstate commerce
or of any facility of any national securities exchange or
otherwise to solicit or to permit the use of his name to
solicit any proxy or consent or authorization in respect
of any security (other than an exempted security) registered
on any national securities exchange in contravention of such
rules and regulations-as the Commission may prescribe as
necessary or appropriate in the public interest or for the
protection of investors. It

Notice a couple of points about that statute. In the first line it
says ''It shall be unlawful for any person .•• " It doesn't say it shall
be unlawful for the management, or for directors, or for controlling
persons. It says it shall be unlawful for "any person" to solicit
proxies in contravention of the Commission's rules.

Notice that it says "in contravention of such rules and regula-
tions as the Commission may prescribe." There is no indication of
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any restriction, any limitation on the rules and regulations the Congress
intended the Commission to prescribe. Nor is there an indication of the
type of regulation the Congress intended the Commission should devise
and promulgate. But, notice that whatever rule or regulation the Com-
mission should prescribe under this broad Congressional mandate was
to be a regulation which the Commission should "prescribe as necessary
or appzopz-ia te in the public interest or for the protection of investors. "
This Ia st; I think, is of major importance. Throughout all of the
statutes the Securities and Exchange Commission administers there
flows the thread, expressed in section after section and clause after
clause, that the regulation contemplated by the Congress should be that
which in the determination of the Commission is necessary or appro-
priate in the public interest or for the protection of investors.

The Congressional committee reports shed some light on the
conditions the Congressional committees had in mind as needing correc-
tion, when the Exchange Act was adopted. They mentioned solicitation
of proxies by management concealing secret options and interests in
underwriting arrangements. They mentioned insiders retaining control
without adequate disclosure of their interest and without adequate infor-
mation about management policies. They mentioned managements using
proxies to take from stockholders valuable property rights for their own
seUish advantage. They also stated "that the rules and regulations pro-
mulgated by the Commission will protect investors from promiscuo.us
solicitation of their proxies, on the one hand, by irresponsible outsiders
seeking to wrest control of a corporation away from honest and con-
scientious corporate officials; and, on the other hand, by unscrupulous
corporate officials seeking to retain control of the management by con-
cealing and distorting facts." But these reports are merely part of
the legislative history, and under familiar principles are hardly to be
relied on heavily in construing statutory language which on its face is
clear. The breadth of the grant of authority can hardly be ques tioned,
considering the wording of the Exchange Act.

Let me contrast for a mement this broad grant of rule-making
power with a different legislative approach, the legislative approach
which was used by the Congress when it wrote the Securities Act of
1933.
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Both the Securities Act and the Exchange Act are thought of as

"disclosure" statutes. By that is meant that in addition to providing
civil and criminal sanctions against misrepresentation and fraud, they
were designed so as to assure to the public and to investors disclosure
of certain pertinent financial and business informationby companies
coming into the public market with new issues of securities, in the case
of the Securities Act, and by companies whose shares were listed on
national securities exchanges, in the case of the Exchange Act.

But in the Securities Act the basic information which the Congress
deemed should be disclosed was clearly set forth in the statute.

Section 7 of the Securities Act provides that a registration state-
ment must contain the information and be accompanied by the documents
specified in Schedule A to the Act, when relating to a security issued,
generally speaking, by a corporation, or the information and documents
specified in Schedule B, when relating to a security issued by a foreign
government. And then in Schedules A and B to the Securities Act the
Congress specified in considerable detail the types of information, both
business and financial, which in furtherance of the basic legislative
purpose of full disclosure, it deemed should be made available to the
public and the investor. Then, having specified what disclosure should
be required, the Congress wisely, in my opinion, added flexibility to
the administration of the statute by giving the Commission power to in-
crease or in certain instances vary or diminish the particular items o~
information required to be given. Similar legislative treatment is ac-
corded the prospectus for new issues of securities, additional Commis-
sion discretion being granted by the 1954amendments adopted by the
83rd Congres s ,

Thus, the Commission, in administering the Securities Act, has
available in considerable detail an outline of that which the Congress in-
tended should be the basis of its registration forms, prospectus require-
ments and rules. Section 12 of the Exchange Act provides the Commis-
sion with a comparable guide as to the information to be included in
registration statements for issues of securities to be listed on ex-
changes and reports of listed companies filed under that Act.

Contrast this legislative treatment with Section 14 of the Exchange
Act where no such statutory guide lines are available for the Commission
to follow.

Another difference should be observed. In the Securities Act, the
Congress granted the Commission full administrative power with re-
spect to permitting a registration statement for a new issue of securities
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to become effective so that sale of the securities to the public might
lawfully be rna de , Power to prevent a registration statement from
becoming effective, or after effectiveness of a registration statement
to suspend such effectiveness, is granted to the Commission in
Sectlon 8 of the Securities Act. Administrative proceedings are pro-
vided for and appropriate review of the Commission's administrative
actions may be had by appeal to the United States Court of Appeals.
Similar provisions are contained in Section 19 of the Exchange Act
with respect to registration statements and reports under that Act.

The administrative proces sing of proxy soliciting material, on
the other hand, had evidently not so clearly been considered when the
Exchange Act was written. 'I'he r e is no specific administrative power
in the Commis sion to prevent the use of proxy soliciting material
thought by us to be misleading or fraudulent. Our only recourse,
provided in Section 21( e) of the Exchange Act, is to seek to enjoin
the use of misleading or false proxy soliciting material by suit in
the United States District Court. This means that the only real ad-
ministrative grip the Commission has on p.roxy material, short of
going into Court, is the gentle art of persuasion.

Historically, in the intervening twenty years since the Exchange
Act was enacted, the Commission has felt its way along. There have
been five major revisions since the first rudimentary proxy rules
were adopted in 1935. Each of these revisions, based on the analogy
of Schedules A and B of the Securities Act and Section 12 of the
Exchange Act, was designed to elicit and bring into focus the types
of information which the Commission felt should be furnished to
security holders by persons, be they management or others, seeking
security holders' proxies.

Generally speaking, the type of information required under the
proxy rules a's they exist today provides the security holder with a
b roa d basis of financial information about the company and specific
information about the persons seeking to be elected directors, their
bu'siness experience, their remuneration and contractual relations
with the company, if any, their bonuse s, stock options and other
emoluments of office. The information prescribed for such disclosure
is calculated to enable the average "prudent" investor to act intelli-
gently' upon each separate matter for which his vote or consent is
so~~ht. T~e annual financial report must precede or accompany m~~-
agement's proxy soliciting material.

, ,
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1 think withiri a very broad grant of power the Commission,
through years of experience, has devised proxy soliciting regulations
which work well in the vast majority of cases to which they apply and
which have provided an enormous base for the thing called "corporate
democ racy. "

So much for the law. Now let me turn for a minute to the eco-
nomic impact of the proxy rules, both as applied to listed companies
generally and as applied to companies involved in proxy contests, On
April 30, 195~, the staff report of the Senate Banking and Currency
Committee entitled "Factors Affecting the Stock Market" Was released.
This report includes the estimate that (eliminating intercorporate
holdings) the total market value of outstanding stock in all American
business corporations at the end of 1954 was about $268 billion. The
number of corporations whose securities are registered under the
Exchange Act and listed on national securities exchanges has been about
Z, 100 in the past two or three years.

1 am not aware that there have been any serious administrative
difficulties - - difficulties of the kind that could not be worked out by
the registered companies with the staff, or occasionally, by the reg-
istered companies with the Commission -- except in the case of the
companies, a comparative few, in which proxy contests for control
were carried on, and another handful in which shareholder proposals
under the "aha r ehokde r proposal" rule (Rule X-14A-8) were involved.

In terms of the impact of the proxy rules on the economy of the
country, this is a pretty good indication that the proxy rules are work-
ing well. The value of listed common stock of corporations in which
proxy contests have occurred was $414 million in 1954 and $724
million this 1955 proxy season. For comparative purposes the value
of all common stocks listed on national securities exchanges was $169
billion at the end of 1954 and $194 billion during the 1955 proxy season.
Thus the value of listed stock of companies involved in proxy contests
in 1954 Was 1/4 of 1%and in 1955 3/8 of 10/0of the value of allliste.d
stock.-

In 1954 twenty-one listed companies were involved in proxy
contests for control of management or places on the board of directors.
In the first seven months of 1955 eleven companies were so involved.
While some of these concerned some of the larger companies, most
of them J"elated to companies of smaller size.
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In view of the relatively limited number of companies which have
been involved, the direct economic impact of proxy contests on the
national economy is comparatively small. Not so the indirect economic
impact. It radiates out among other companies, large and small,
listed and unlisted. Think for a moment just what a. proxy contest is.
A proxy contest is a struggle for control of a corporate enterprise.
The struggle takes place in the forum of a shareholders' meeting. The
shareholders have the right to vote and this means that it is the share-
holders, the owners of the business, who exercise their judgment a8
to which contesting group, be it management or outsider. shall direct
the policies and fortunes of their company for the ensuing year.

No one can really measure the extent of the indirect economic
effect of a. few hard fought contests for control of some of the well
known companies. The Commission, of course, cannot and does not
pass on the merits of contestants and their causes. Publication of
charges and counter-charges by oppbsing sides on subjects pertaining
to corporate management, financial policies and management practices
and the publication of owners I reactions to the debates at the share-
holders' meetings inevitably have an indirect economic impact upon
the economy by producing a greater awareness of public interest in
corporate affairs and corporate stewardship. It is reasonable to ex-
peer that the encouragement and studied stimulation of Widespread
ownership of corporate equities which has been a mark of recent ye.a.rs
Will produce eventually closer scrutiny of the achievements and policies
of professional management. This is an example of the basic principles
of democratic representative government applied to corporate organi-
zations. The two groups compete for the shareholders' favor. After
all, competition is in the American tradition, and this includes com-
pe'tition among men for control of corporate enterprises.

So much for the law, so much for the economics - - now what
are the regulatory problems?

The basic theory of the Commission's rules, which were
designed primarily for the typical uncontested proxy solicitation, is
that if the material facts are fairly, accurately and clearly presented
to the shareholder, he will be able to vote intelligently. And, a.s in
the case of the publication of the other information and reports re-.
quired by the statute, the information in the proxy statement contributes
to the fund of public knowledge which fosters confidence in the security
of listed companies. The selection of management is of vita.l interest
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to shareholders because, in the last analysis, the ability, background
and, experience of management is a cornerstone for investors' judg-
ments as to the value of the company's securities. To aid investors
in reaching an informed judgment, the proxy rules provide that in-
vestors be furnished information in the form of a "proxy statement"
which identifies the nominees, describes their relationships with,
and interests in, the issuer, their business experience, their com-
pensation, and their past and prospective transactions with the company.
Beyond this the rules simply require that there be no misleading state-
ments of fact and no omission of material facts necessary to make the
facts stated not misleading in the circumstances. The rules also re-
quire that misleading statements in or omissions from statements
previously made be corrected in subsequent soliciting material.

As I mentioned a few minutes ago, the Commission has no ad-
ministrative procedure to prevent the use of misleading proxy ma te r ia.l,
At present its only recourse is to seek an injunction in the courts to
prevent the use of misleading material and to prevent the use of proxies
obtained by improper soliciting material or methods. In practice this
drastic remedy has been rarely used. The administrative processing
by the staff, and the availability to each party of the processes of the
courts, in the past have been felt by the Commission to be sufficient to
compel correction or other appropriate action without recourse to the
courts.

However, the experience of the last two years has indicated
that the rules themselves need revision to spell out more specifically
than they have in the past the requirements of the Commission to
assure full, fair and adequate disclosure to the security holders in the
context of contests for corporate control. Also, the Commission's
statutory power needs strengthening.

Let me list briefly a few of the types of problems which have
been difficult, and at times impossible, for the Commission to deal
with administratively. Here are a few:

First, there is the question when solicitation in a proxy con-
test begins. The rules now provide that no solicitation shall be made
until a proxy statement is furnished to the person being solicited. But
when a person or group announces publicly, far in advance of a scheduled
annual meeting date, that he will seek to oust management or to secure
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representation on the board of directors, even though no formal request
for a proxy is then. being made, it is clear that any public utterances or
statements are intended to influence stockholder opinion in a eampaiga.
ultimately intended to result in the request for a proxy. The Comllli.-
sion has dealt with this problem administratively by requiring such
advance statements to be filed and treated as proxy soliciting matedal,
but has Bot insisted that the formal proxy statement be on file during
this early stage.

The Commission's position traditionally has been that such pre-
liminary activities in anticipation of a contest involve solicitation.
within the meaning of the Act and are subject to the Commission's
proxy rules. The courts have held that any writings, whether or not
they expressly request a proxy, which "are part of a continuous plan
ending in solicitation and which prepare the way for its success" are
aubject to the Commission's authority under the Act. ~I

Second, there is a problem as to What type of communication.
actually constitutes a solicitation to which the Federal regulatory power
should apply. The Commission's position has been that all statenumt.,
written or oral, relative to the contest. should meet the standards of
ac::c\:lracy, materiality and fairness provided by the rules. As a re8ult
of public relations techniques in recent proxy fights, or indeed in so•• 
calles in an effort to evade the rules, or in others perhaps accidenbllly
&ftdspontaneously, statements have been made, promises broadcast
and accusations hurled which do not meet the tests of fairness and
truthfulness and which result in the person making such statements
gabUn; unlair advantage. The Commission's rules need revisioJl more
specifically to require that all statements used in the solicitation of
proxies, whether written or oral, constitute proxy material and 1ml8t
comply with the Commission's standards.

Third, let me emphasize the standards which do govern the con-
~Bt of proxy soliciting material. The Commission has up to now ad-
Ministratively applied the proxy rules to embrace the folloWing general
priftc:iplee or etandards of conduct and disclosure:

(a) to .secuze a degree of adherence to a factual presenta-
tion or a presentation based upon facts which can be
e.tablilhed and supported;

!J I.S.C. v . Okin, 13ZF Zd 784 (C.A. Z, 1943).
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(b) to eliminate or minimize confusing or misleading
Lr r-e Ievancfe s ;

(c) to prevent the use of unsuppoj-tabl e predictions a s to
the future in terms of specific business and financial
results;

(d) to prevent the use of the various techniques utilized
to dis credit a per son, to impugn character, integrity
and reputation or to hold a person or group up to ridicule
and contempt in the absence of facts which support the
statements being made or implications of dishonesty or
criminal connections or tendencies sought to be con-
veyed:

(e) generally to free proxy material of half truths, dis-
tortions. exaggerations. falsehoods and unsupported or
unsupportable opinions and accusatdous ;

(f) to seek clarity and fairness in the literature of
opposing sides.

Let me give a few instances which highlight the application of
~hese standards. Patterns of misrepresentation occur and reoccur in
proxy contests which focus upon the primary issue of the comparative
managerial ability and integrity of the two groups. Arguments are
made from complex financial statistics and other data the analysis of
which is not too familiar to most investors. Statistical comparisons
are made purporting to show superiority or inferiority of management
to other groups or other companies supposed to be engaged in the same
general line of business. In short. statistics can be used to distort.

In a recent campaign for the control of the board of directors
of a railroad, the group opposing management sought to illustrate the
existing management's lack of ability by means of an income account
which included a sinking fund payment as a charge against income, an
accounting procedure totally opposed to acceptable accounting practice.
The result of this was to indicate a loss in railroad operations for six
years when, in fact, if the income account was depicted in accordance
with accepted accounting principles, losses occurred in only two of
such years. The Commission objected to this improper presentation;

, In another case, misleading comparisons were sought to be made
by an opposition group in a contest for control of a railroad that the
company's stock had sold in 1929 at $250 a share in contrast to its
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then market price of about $25 per share. This statement was coupled
with the assertion that if the opposition group succeeded in ita efforts
the stock would go to $100 and pay an $8 dividend. In view of the pro-
nounced changes that have occurred in our 'economy since 19Z9, pa.r-
ticularly in the growth of strongly competitive forces in the transpor-
tation industry such as automobiles and trucks, plus the fact tha.t the
company had earned $8 a share only three times in its history, the
Commission insisted upon the deletion from the solicitation material
of these comparisons.

In addition to the use of distorting statistics, two other mislead-
ing devices have been attempted. These devices are totally at variance
with the tradition of the common law, with its insistence over the
centuries on a requirement of probative evidence subjected to intense
and objective tests as to veracity and accuracy. One is tha.t of imputing
guilt by association -- often the most remote type of association. The
other, a corollary device, is the rhetorical question based on an assump-
tion for which there is no foundation in fact laid. This is the "When did
you stop beating your Wife" question.

For example, a magazine which had published articles favorable
to the management Was sought to be disparaged by the opposition group.
not on the ground of any illegal or immoral act which the magazine had
committed but on the ground that it employed a law firm, one of the
partners of which had been accused, although never convicted, of
bribery of a Federal court. Similarly, an opposition group soliciting
requests for authority to call a special meeting to elect directors was
attacked because two of the stockholders signing the request Whoowned
insignificant amounts of shares and who had no connection with the
formation and activities of the opposition group, had been indicted for
alleged tax violation. Similarly, a member of an opposition group hal
been attacked because he allegedly joined with certain other persona of
Whom the management was critical in contributing large sums to the
political campaign of a candidate for a public office.

The Commis aion , as a governmental body charged with the re-
sponsibility of preventing misleading statements, is obligated to object
to such misrepresentations.

The rhetorical question framed with clear implication of gUiit.
Without presenta.tion of any probative evidence of the existence of guilt.
is illustra.ted ~y the following:

"Hasri It the pre sent management milked the company by holding
onto cash while such cash lost its earning power, buying power
and value? "
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"Can you name one worse managed company among
comparable companies in this country?"

''Hasn't the present management milked stockholders by
holding cash instead of investing it in the operations of
the business?" .

"Isn't the principal executive of the company raiding the
company's treasury with a blank check from a "yes-man"
board of directors which has given him freedom to spend
any amount of the shareholders' money any way he
pleases to try to keep from being unseated? II

If there were a basis for asking such questions, that would be
one thing, but when there is no basis for asking them, they are ob-
viously misleading and unfair.

To these examples, let me add this general comment. The
standard by which statements in a proxy soliciting material should be
judged is not whether the most astute investor would be misled. State-
ments are not necessarily adequate just because a lawyer or a skilleq
financial analyst could recognize the falsity and not be misled by it.
Soliciting material would presumably not make misleading re.presenta-
tions if,it were not intended that the deception would be successful. It
has been the position of the Commission that if an uninformed investor
could reasonably be deceived, the manner of the fraud is immaterial,
whether it takes the form of a direct lie, or a half-truth, or a question,
or an innuendo. This has been sustained by the courts. For example,
the Court of Appeals for the Second Circuit has held that even the ex-
pression of an opinion in proxy soliciting material can be a violation
of the rules where the opinion is groundless. II The Supreme Court,
albeit in another context, said:

"The fact that a false statement may be obviously false to
those who are tz-a ined and experienced does not change
its character, not take away its power to deceive others
less experienced. There is no duty resting upon a citizen
to suspect the honesty of those with whom he transacts
business. Laws are made to protect the trusting as well
a s the suspicious. II 2 I

J..I S.E.C. v , Okin, 137 F. za, 862, 864 (C.A. 2L 1943).

,!I F. T.C. v . Standard Education Society, 302 U.S. 112, 116 (1937).
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The fourth problem is what the Commission can do about it if,
upon examination by the staff or upon complaint of the opposing side,
proxy material appears to be incomplete or misleading. As I men-
tioned, the Commission has attempted to use persuasion to secure
revision and correction by the parties, but in very bitter recent con-
tests some material has been submitted for which the Commission
simply could take no administrative responsibility at all. I refer to
material scandalous and libelous in its nature. In such cases the Com-
mission has advised the parties that responsibility for the material is
theirs and that, in the event of its use, the Commission reserves the
right to take such action as may be appropriate. Also, in recent cases
where the parties have indicated a lack of good faith in dealing with the
staff, the Commission has considered going into the Federal courts
for an injunction. Within the past month a Federal district court issued
a preliminary injunction against the use of false and misleading material
and proxies obtained by such use. 1..1

A fifth problem is the disclosure of interest by opposition groups.
This problem has many ramifications which time does not permit me
to discuss in detail. Suffice it to say that our rules need revision to
reflect our existing administrative policy of requiring full disclosure
of the persons and financial interests of those as sociated with any
person or group, be it management or opposition.

A sixth and most difficult problem is material submitted dealing
.with character and reputation. The ability, background and experience
of rna.nag ernerit , or of persons seeking to supplant management is of
vital importance to inve stor a in deciding how they will vote. Bitter
personal animosities that have been developed in some proxy contests
have brought forth unsupported attacks on personal integrity or libelous
or slanderous material. Our rules need revision to require specific-
ally that attacks on personal integrity be supported by proper documen-
tary evidence and, as I mentioned above, we will not even process
libelous or slanderous material.

Another problem that develops in the course of a contest is the
problem of negotiations and deals b etw een opposing aides. Usually an
effort is made to keep them secret. Because of the personal interest
of individual members of both management and opposition groups, our
rules should specifically require iull disclosure of these transactions.

!/ S.E.C. v May, D.C., S.D.N. Y., August 16, 1955.
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Finally, in contested elections of directors a problem has de-
veloped in regard to the use of the annual report to shareholders. Up
to now, the annual report has been excluded from the category of so-
liciting material for reasons totally unrelated to proxy contests, and
the annual report itself does not subject a company to the civil
liability provisions of Section 18 of the Exchange Act. Some companies
in contests have taken advantage of the fact that the annual report to
shareholders is not required to be filed with and processed by the
Commission as soliciting material, and have used it as a vehicle for
representations, argumentation and accusations which do not meet the
standards of the rules. This needs correction.

I invite the cooperation of this Section of the American Bar Asso-
ciation to give us your best judgment, your clearly thought-out sug-
gestions, criticisms, and comments on the revision of the proxy rules
which we released yesterday for public comment. The views of you
lawyers who are experienced in practice under the securities laws,
and who, representing this Association, stand for the finest traditions
of the bar, can be of enormous help to the Commission and the staff
in formulating its revised proxy rules.

Let me again emphasize that the preparation of proxy soliciting
material is properly a job for lawyers with, of course, the assistance
of competent accounting and financial analytical advice. Lawyers, by
their professional training and high standards of ethics, are best
qualified to detect the misleading and the unfair statement or omission
and to represent their clients in a proper presentation of material to
the public under the standards prescribed by a Government agency
seeking a fair administration of a Federal law Whatever may be the
merits of public relations and other soliciting techniques, they should
be subjected to the close scrutiny of the bar, which has, in my opinion,
the ultimate responsibility for their clients I compliance with the proxy
solicitation rules and regulations of the Commission. I am sure that
if this is done, many of the types of misrepresentation which have been
attempted in past proxy contests can be eliminated.

Finally, what of legislation? The Commission is considering
whether, in view of the problems that have developed, its administra-
tive procedures under Section 14 of the Act are adequate. In testi-
mony which I gave before the Senate Banking Committee in June,
the Chairman of the Subcommittee posed the problem whether, rather
than compelling the Commission to seek an injunction in a Federal
District Court, the Congress should grant the Commission more specific
administrative power to deal with violations of the proxy rules. The
Commission is considering this. But I say to you members of the bar

•
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that, in my own view, it would be sound for the Commission to have
available administrative procedures under Section 14 of the Exchange
Act to prohibit the use of misleading proxy soliciting material whether
or not it has been filed or used, and to prohibit its further use after
it has actually been used, similar to the procedures the Commission
possesses with respect to registration statements, both before and
after effectiveness, under Section 8 of the Securities Act and Section 19
of the Exchange Act. I say this after long and earnest thought. I am
not one of those who believes in the extension for its own sake of
Federal regulatory power. I have reached this conclusion because,
on the basis of my experience as a member of the Commission over
the last two years, I am convinced that some of the material filed in
proxy contests, particularly the material submitted by others than
lawyers, has not been submitted in good faith, has imposed an un-
reasonable burden on our reduced administrative staff and on the Com-
mission.

I want to emphasize the unreasonable administrative burden on
the Commission. Our staff has been reduced from 825 to less than
700 people in the last two years. Most of the reduction took place in
Washington, because of the obvious need to strengthen our enforcement
work in the field offices. Neither our Division of Corporation Finance
nor the Commission, at a time of the greatest activity in the securi-
ties markets in the history of our country, can afford the time to clean
up improper proxy material, often not prepared by lawyers or filed in.
good faith. For example, in one contest last year over 200 pieces of
proxy soliciting material were filed but only 80 were used after
processing by the staff and the Commission. People submitting such
deficient material overlook the fact that the basic responsibility for
truth and accuracy is on the person filing it, not on the Commission.
Material of this character cannot be dealt with effectively by the Com-
mission from the standpoint of the public interest and the protection of
investors without more specific administrative authority in the Com-
mission to prohibit and prevent its use.

Finally, whatever changes of rules are adopted by the Commis-
sion or amendments of the Exchange Act are enacted by the Congress
must be made in the light of the statutory objectives of fair disclosure
to security holders of basic facts about the companies in which the
public's savings are invested.
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