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When1'11'. Sprowl, our president, vrrot,e me or: Jcly 16 of last year
the very day I took office as one of the newRepublican n.ember's of the '
Securities and Exchange Commission, Bsking me to give a speech at the
Legal Club sometd.me during the ...rinter, I was surprised. It hadn't
occurred to me that one of mY jobs at the Comwissionwould be to make
speeches nor had it occurred to me that a group such as this "-'ith its
many and varied legsl interests, would want to hear about such a narrow
subject as securities regulation. Also, I was then so green on the job
I wasn't sure just what I could talk to you about. So we agreed on a
distant date, April 12, 1954. It seemed a long way off and I soon forgot
all about it.

However, in the intervening nine months, I have been required a
number of times to get up on my feet and recite publicly about what has
been going on at the Commissionand what our plans for the future hold,
and I, in turn, have taken away from such gatherings a great manynew
thoughts and ideas about matters,. somelarge and some small, where im-
provements in the administration of these. laws could be made. So I am
very pleased to be with you all tonight and to have had the opportunity
to talk and chat with so many of you earlier in the evening.

Several weeks ago, I spoke before an investment group here in
Chicago on the subject of the revision of rules, regulations and fonns
the program we have been working on at the Commissionassiduously during
the past months. At the momentI ampretty well pumpeddry on that
subject. So I propose to discuss something you lawyers maybe more
interested in, the legislation nowpending in the Congress to amendin
certain technical respects the Federal securities laws which we ad-
minister.

I want to make one t.hi.ng perfectly clear. The laws we administer
are enacted by the Congress and not by the Commission. The pending
legislation I am about to discuss represents the hard and able work of
Congressional Committees. The Corr~ssion's role in its fornlulation was
to assist, and make recommendations to, the Cor~ttees of Congress but
to do no more than that.

In discussing the legislation I will assume that you knowsome-
thing about the existing laws: the Securities Act of 1933, which regu-
lates the issuance of new securities; the Securities Exchange Act of
1934, which regulates national securi ties exchanges, broker-s and dealers,
and companies whose securities are listed on such exchanges; the Trust
Indenture Act of 1939, which provides certain standards for indentures
securing debt securities publicly sold; and the Investment CompanyAct
of 1940, vThichregulates the so-called mutual funds. I amnot referring
to the Public Utilit,y HolOing CompanyAct of 1935 or Chapter X of the
Bankruptcy Act of 1938 because the bill I am about to discuss does not
pertain to those acts.



A l l  o f  us who have done lega l  work i n  s e c u r i t i e s  r e a l i z e  t h a t  
these  basic laws, par t icular l j j  the Secur i t i es  Act and the Secur i t i es  
Exchange Act, have done a great  deal  toward t he  re-establishment of 
investor  confidence i n  s ecu r i t i e s  from the  low s t a t e  t o  which s e c u r i t i e s  
had f a l l e n  i n  public favor by 1933. These a c t s  a re  based on the premise 
t h a t  investors  i n  new s e c u r i t i e s  and holders of outstanding s e c u r i t i e s  
of l i s t e d  companies whose s ecu r i t i e s  a r e  l i s t e d  on nat ional  s ecu r i t i e s  
exchanges should be supplied with f u l l ,  complete and accurate informa- 
t i o n  concermng the i s s u e r ' s  business, i t s  finances and t h e  t e r m s  upon 
which i ts  s e c u r i t i e s  a r e  sold t o  t h e  public. I personally bel ieve t h a t  
t he  res to ra t ion  of investor  confidence brought about by these  laws has 
been a subs tan t ia l  contributing f ac to r  i n  the  preservation of t he  f r e e  
enterpr ise  system i n  America over t h e  l a s t  twenty years. Look abroad 
and see  what has happened i n  other  countries, once c a p i t a l i s t i c  and now 
s o c i a l i s t i c  o r  worse, which succumbed as the  United S ta tes  d id  t o  t h e  
g rea t  depression of 1930-1932, and you can see the  d i r ec t i on  which might 
have been followed i n  this country had inves tor  confidence not been 
restored. 

With this general background, I am sure  you can understand t h a t  
ne i ther  of t h e  Committees of the Congress, with whose members and staffs 
we have been collaborating,  would be t h e  l e a s t  b i t  i n t e r e s t ed  i n  any 
amendments of these  laws which m u l d  i n  any way diminish t he  protect ion 
afforded by them t o  t h e  American public, nar would we a t  t he  Commission 
recommend o r  accede t o  any amendments which we thought might have such 
an e f fec t .  

However, I am sure you w i l l  r e a l i z e  t h a t  i n  t h e  administrat ion of 
laws on t h e  s t a t u t e  books f o r  the  b e t t e r  p a r t  of twenty years, no matter 
how care fu l ly  d r a f t ed  i n i t i a l l y  -- and these  laws were extremely wel l  
d ra f ted  -- Itbugs" develop. Some provisions once thought necessary and 
appropriate turn  out on experience not t o  be necessary o r  t o  have a 
hampering administrat ive e f fec t .  Both of t h e  Congressional Committees 
have been aware of t h i s  f o r  a long time and l e g i s l a t i v e  programs a r e  
not new i n  the  Commissioh. A s  a matter of fac t ,  the  Commission p a r t i c i -  
pated i n  amendment progranls i n  49h.l -- this was a very comprehensive 
program bu t  was sunk a t  Pearl  Harbor -- and i n  1916, 1947, 1950 and 1951. 
None of these  resu l ted  i n  t he  enactment of l eg i s l a t i on ,  however, although 
a great  deal  of work and study was done i n  connection wi th  them. A 
Subcommittee of the  House Committee on I n t e r s t a t e  and Foreign Commerce 
held an exhaustive inves t iga t ion  of t h e  a c t i v i t i e s  of: t he  Commission i n  
January, February, March and ~ b n e  of 1952, and i n  i t s  repor t  dated 
December 30 of t h a t  year  concluded a s  follows: 
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"The subcompittee has heard numerous proposals f o r  amendments 
t o  t he  several  a c t s  administered by t he  Commission. No 
attempt was made t o  secure f u l l  comment o r  r e b u t t a l  from 
a l l  sec tors  of t he  industry  o r  t h e  administrat ive agency on 
each proposal advanced. 
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"Indeed, even had the fullness of the testimony made it
possible, an analysis in many cases would be extremely
difficult owing to the highly technical character of the
subject matter, the nature of the ramified operations
covered, the purpose for which the legislation is Lnterded,
the expertness required in properly appraising and evaluat-
ing the merits of any controversial issue, and the con-
tinuing requirements of the public interest. The subcom-
mittee, accordingly, is of the opinion that at this time
the Commissionshould reactivate its conferences, and the
industry and the Conrnission earnestly and energetically
attempt to resolve their differences, at least in those
areas where concurrence already seems possible, and propose
a program on these at the earliest opportunity. II 11
With this background., after Ralph Denunler, our Chairman, assumed

office on June 16 of last year, he and the other membersof the Commis-
sion conferred with Senator Capehart of Indiana, Chairmanof the Senate
Banking and Currenqy Committee, to determine what position the Commission
should take in reference to various industry groups which wished to
su'cmit proposals for amendmentof the statutes administered by the Com-
mission. Senator Capehart referred to the continuing responsibility of
the comndttees of the Congress under Section 136 of the Legislative
Reorganization Act of 1946 51 to appraise the Commission's administra-
tion of the laws subject to its jurisdiction and in the development of
amendmentsor related legislation, and he suggested that a program be
worked out under the guidance of Senator Bush of Connecticut, Chainnan
of the Subcommittee on Securi ties, Insurance and Banking.

At about the same time, preliminary conversation was had with
the staff of the House Committee on Interstate and Foreign Commerce•.
CongressmanWolverton, as some of you mqyknow, is the Chairmanof that
Committee and is one of the most distinguished membersof the Houseof
Representatives, having served continuously since November1926 and
having been a memberof the House Committeeat the time the Securities
Act of 1933 and the Securities ExchangeAct of 1934 were passed. He is
thoroughly familiar with the conditions that led up to the enactment of
these laws and with the continuing administration of them over the years
by the Commission. He instructed the Commissionon August 21, 1953 in
the following words:

"It seems to me that no harm, and, indeed, muchgood might
arise from a continuation of the discussions which you have
had wi th industry and affected persons over the years in
the development of technical changes which might be made to
the Acts and which you would propose to bring to our atten-
tion for consideration.

House Report No. 2508, 82d Congress, 2d session, pages 4-5.
60 stat. 832



- 4 -
"Onthe other hand, you will appreciate, I am sure, that
I ammost zealous in preserving for the investing public
the protection which was envisaged in the statutes when they
were passed, coth as they apply to investors in new securi-
ties and as they app~ to purchasers on the Exchanges and
over-the-counter markets. I certainly would feel that it
was unincurnbent upon any agency charged with administering
these Acts on behalf of the congress for the protection of
the general public, to initiate or sponsor any program which
would weaken such protection, though conversely, it might
well give thought to areas in which it could be strengthened. n

The present Conunissionis entirely in accord with the thoughts thus ex-
pressed.

So armed, on August 26, the Commissionissued a press release
stating that "i.f proposals are presented .for amendmentof the laws
which it administers, the Commissionwill hold itsel.f in readiness to
render such assistance as the appropriate Committees of the Congress
may request of i t." During September, October and November,we re-
ceived numerous legislative proposals from various organizations and
indi vi dual s

Legislative proposals of earlier years had been handled on staff
level at the Commission. Wedecided that consideration of these pro-
posals should be given by the Commissionitself, but with the advice of
staff representatives of our Corporation Finance and Trading and Ex-
changes Divisions and our General Counsel.

On October 19, 1953, the Commissionmet with the Senate Subcom-
mittee and its staff to review certain of its proposals and those sub-
mitted by industry representatives and obtained views as to those which
could be embodied in a bill which might be satisfactory to the Subcom-
mittee and which could be recommendedby the Commission. On November4,
the Senate Subcommitteemet with industry representatives and the
Commissionfor another all-day conference at which the Commissionand
industry proposals were discussed and the substance of the proposals
which would be satisfactory to the Committeewere indicated.

Nowup to this point all of the matters except the very important
so-called IIsection 5 problem, II that is the possible amendmentof
Section 5 of the Securities Act of 1933, were covered, but this problem,
being the most important single matter, was left for separate discus-
sion. On November18, the SUbconunitteeagain met with the Commission
and on November24 met with industry representatives and the Commission
on the Section 5 problem.

As a result of these con.ferences, an ad hoc industry drafting
group went to work and on December14 submittedadraft bill for con-
sideration by the Commission. At the same time, the Commission's

•
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drafting group was independently at work in the preparation of a bill.
The Comnnssionheld further conferences with the industry drafting com-
mittee on December 29, 1953, and on January 12, 1954. The Commission
draft bill was made the basis of these conferences, the purpose of which
was to embodyin the necessarily detailed technical legislative language
the substance of the matters agreed upon at the meetings with the Senate
SUbcommittee. On January 25, the Commissionsubmitted its draft bill to
the Chairmen of the respective Committees. Senator Capehart introduced
S. 2846 and CongressmanWolverton introduced (by request) H.R. 7550
identical bills, on January 27. '

On Januar'J 28, 1954, President Eisenhower in his EconomicReport
to the Congress pointed out the reason and desirabili tur of the modifica-
tions provided for in the bill whenhe stated:

"The Federal securities laws were enacted nearly 20 years
ago and have remained largely unchanged over that period.
Somemodifications in these laws are needed which, while
fully protecting the interests of investors, will make
the capital market more accessible to businesses of
moderate size. It would also be desirable to simplify
the rules and thus reduce the costs of registration of
new issues and their subsequent distribution." 2/
Public hearings were held before the senate Subcommitteeon

February 3 and 4. On February 10 the Chairman, Senator Capehart, re-
ceived the formal advice of the Executive Office that "enactment of
S. 2846 would be in accord with the program of the President." After
executive sessions of the Subcommitteeand the full Committee, on
February 26 the Senate Committee on Banking and Currency reported the
bill out favorably and recommendedits passage. The ConmdtteeReport
contains an excellent summaryand analysis of the bill, both by subject
matter and by sections, together with a CordonRule print of the bill
which shows the changes it would effect in the exlsting statutes. !t
I commendthis report to anyone wanting to makea detailed study of the
bill.

'!hen a very remarkable thing happened and I think this will em-
phasize the non-controversial character of this proposed legislation.
The bill was placed on the consent calendar and called on March1 as
an Administration bill. However, Senator Smathers, one of the minority
calendar senators, asked if an explanation of the bill could be given.
Senator Bush stated:

"It is not ll\Y intention to ask for action on or to explain
the bill today. I asked that it be called becauae I shall

EconomicReport of the President, January 28, 1954, 8)rd Cong.,
2nd Sess., House Doc. No. 289, page 88.
Senate Report No. 1036, 83rd Cong., 2d Session.
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object to its consideration. I think the bill deserves
ver,y careful consideration by the Senate. It represents
a great deal of worl{and a ve~ thorough review of the
Securities Act of 1933, as amended, and the Securities
ExchangeAct of 1934, as amended. I think the questions
involved are too important to be dealt with on the basis
of a bill to which there is no objection. For that reason
I object to the immediate consideration of the bill, and
I thank: the distinguished Senators for their courtesy in
allo ..ri.ng me to have the bill called out of order. II 21

While the consent call of that day was still proceeding in the Senate,
the dastardly shooting in the House Chmnberoccurred and the Senate,
learning of it, immediately adjourned at 3:08 in the afternoon. 9(
The next day, however, senator Bush again asked that the bill be called
on the consent calendar and then yielded to Senator Maybankof South
carolina, the ranking minority memberof the Banking and Currency
Committee. Senator Maybanksaid:

ItThebill was approved unanimously by both the SUbcommittee
and the full Committeeunder the able leadership of the
Senator from Connecticut. I knew of no objection to the
bill except at one time the distinguished junior Senator
from NewYork {iie was referring to Senator Lehm~ said he
might reserve the right to object."

Senator Lehmanthen said:

"l did have somereservations about the bill, but my doubts
were satisfied by the explanation which was given to me
by the membersof the Subcommi.t.t.ee ;!'

Senator Maybanksaid:

"I thank the Senator from NewYork. Mr. president, I con-
cur in what the Senator from Connecticut has said, namely
that the bill will not change the basic law for the pro-
tection of stockholders. On the contra~, the bill will
merely makecertain adjustments which it is necessary to
have made."

Senator Bush replied:

Itln fact, the bill actually improves the law, does it noM"

5/ Congressional Record, March1, 1954, page 2281.Sf Congressional Record, 11arch1, 1954, page 2288.
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Senator Maybank concluded:

"'!hatis correct."
After further explanation of the bill by Senator Bush in response to
other Senators, the bill was passed and sent to the House. 11

Thereafter, on March 19, 1953, a public hearing was held before
the House Committee on Interstate and Foreign Commerce at which its
Chairman, Congressman Wolverton, presided and the bill is under con-
sideration Qy that Committee in its executive sessions.

So much for the formulation of the bill and its introduction and
course to date in the Congress. Now let me tell you about the bill
itself. Let me start with a general comment. As I mentioned, the Com-
mission has every desire to see the basic philosophy and purposes of the
Acts held intact. The Commission believes that the proposed amendments
will not change the existing responsibilities of the sellers of securi-
ties to the public.

The good result produced by the Securities Act has come in great
measure from the fact that the issuer and the underwriter must come
forward and make a public statement concerning the issuer's business,
its finances, its securities and the proposed offering -- and all of
this under stern statutory liabilities, both penal and civil. This
requirement of disclosure is itself a substantial deterrent to transac-
tions which would not stand the light of day. The imposition of lia-
bility for inaccurate and incomplete infonnation and the administrative
processing by the Commission of material filed with it have improved
corporate morall ty, accounting standards and standards relating to
business infonnation generally.

These amendments in no way curtail the duty to disclose or the
liabili ty for non-confonni ty to the disclosure requirements, nor is
there any decrease in the administrative powers of the Connnission.

The most important change involves Section 5 of the Securities
Act of 1933. Many of the other amendments are necessary to accommodate
other sections of the Securities Act to the amendment of Section 5.

The change in Section 5 and the related changes have to do
principally with the mechanics of the distribution of securities.
These changes must be considered against the background of the present
act and practices thereunder.

'!heSecurities Act presently makes unlawful the offer or sale
of a security to the public by mail or instrumentality of interstate
commerce such as the interstate telephone, until a registration state-
ment with respect to the security has been filed with the COIlJ1rission
and becomes effective. Oral offers prior to effectiveness are not made17 Congressional Record, March 2, 1954, pages 22~-2246.
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unlawful by the Securities Act of 1933, that is, oral offers within the
state. The period between the filing date of a registration statement
and the effective date averages about 20 days. The seller of a security
must deliver to the purchaser a prospectus containing a swnmaryof the
information in the registration statement.

It is clear from the legislative history of the Act that the
Congress intended that by dissemination of information during the
waiti ng period the publi c would becomeinformed of the essential facts
relating to a proposed issue before the effective date of the registra-
tion statement.

The securities industry has contended for manyyears and in
personal observation it is a fact, that, in practice, the free flow of
information concerning a newissue during the waiting period has been
restricted because of the fear of underwriters and dealers, not to men-
tion their lawyers, that communications to prospective customers might
be construed to be illegal "offers" of a security before the effective
date of the registration statement. This fear springs from the- criminal
penalties provided for violation of the statute and also from the fact
that a violation of Section 5, based on a strict construction of the
term "offer," might give the purchaser a right of rescission for one
year under Section 12(1) of the act.

The Commissionhas recognized that the distinction between
"dissemination of information" and an "offer" is difficult to draw
and still more difficult for a customer to appreciate, and has been
concerned through the years because the objective of a widespread
dissemination of information during the waiting period has not been
more effectively achieved.

Accordingly, the Cornndssionhas taken administrative actions
designed to encourage issuers and underwriters to makeit possible for
dealers and prospective investors to becomefamiliar during the waiting
period with the information which the statute intended they should have.

From the earliest days of the Commission's administration of the
Securities Act, pre-effective summaries of information as filed have
been pennitted. ij

In 1946, the Commissionadopted a rule (Rule 131) 21 which
provides that distribution of a preliminary prospectus before the
effective date of a registration statement shall not in itself con-
stitute an "offer." This preliminary prospectus, usually filed as
part of the registration statement, is popularly called the "red
herring" prospectus, because a legend is printed in red on each page

8/ Securities Act Releases No. 464 and 802.21 Securities Act Release No. 3177.

~ 

~ 
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stating that it is not an offer to sell ~r the solicitation of an offer to
buy and that it is preliminary, not final.

Since adoption of Rule 131 the Commission'saction in accelerating
the effective date of a registration statement has been conditioned upon a
showing that there had been an adequate and timely distribution of the red
herring to dealers whowere expected to participate in the sale of the
securi ty to the public.

This rule and administrative policy have achieved in part the
original statutory objective. Since that time, as a matter 'OTPractice,
underwriters and dealers whoexpect to participate in the distribution of
a new security receive infonnation concerning the newissue by meansof a
red herring prospectus, in advance of the effective date.

The red herring prospectus, however, does not lend itself to distri.
bution to the public generally for the purpose of preliminar,y screening of
prospective customers. It frequently cannot be secured in sufficient
quantity in various parts of the country in time to permit its general use
as a means to disseminate information or as a meansby which underwriters
and dealers may determine public interest in a forthcoming issue.

In 1952~ the Commissiontook another administrative step designed
to assist dealers to communicatewith customers for the purpose of de-
termining whomight be interested in receiving the prospectus concerning a
new issue. A rule (Rule 132) 10/ was adopted which.provides for a short
notice of proposed public offering called an "identifying statement" con-
taining prescribed minimal general information concerning a newissue.
This rule likewise provides that the use of the identifying statement shall
not constitute an 'Iofferll of a security for purposes of Section S. An
issuer is required to file the identifying statement with its registration
statement and the Commissionconditions its action in makingthe statement
effective upon a showing that copies of the identifying statement have been
made available to dealers and underwriters.

Underwriters and dealers have objected that Rule 132 does not permit
the inclusion in the identifying statement of sufficient information to
stimulate inquiries by investors for copies of the prospectus. They contend
that the identifying statement fails in its purpose unless it contains more
of a summaryof the registration statement, including a summary of certain
financial information.

These rules and policies -- that is, the rule concerning the use of
the "red herring" prospectus and the use of the identifying statement, and
the policy requiring the use of these documents-- are consistent with the
Act. However in view of th. precise and sweepingprohibitions of Section 5
in view of th; difficulty in distinguishing between the dissemination of in-
formation and the making of an offer, and in view of the difficulty ot

12.7 Securities Act Release No. 3153.

• 
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explaining that the use of a red herring prospectus is not an offer ot the
securities, even though the text of the red herring contains words which
offer the securities, the bill contains amendmentsof the Act which would
expressly support the practices which the Commissionpermits and indeed
requires the industry to folloW'.

As I mentioned before, Section 5 of the present Act prohibits the
sale of securities before the effective date of a registration statement
and the term "sale" is defined in Section 2(3) of the Act to include an
offer. Basically, the amendmentwould permit written offers to sell and
solicitations of offers to buy during the waiting period by means of a
preliminary prospectus filed with the Commissionprior to its use. As
already noted, the use of the telephone for the makingof oral offers
intrastate is not prohibited by present law. Under the amendmentthere
would be no prohibition against such offers either interstate or intra-
state. The present prohibition against the making of an actual sale or
contract of sale of a security prior to the effective date of a registra-
tion statement is not affected by the amendment.

Webelieve that issuers, underwriters and dealers should find no
difficulty in regulating their conduct during the waiting period so as
not to make contracts of sale before the registration statement becomes
effective. This might be done by conditioning offers, lilniting.activitY'
to solicitation of offers to buy or by other meanswhich keep the trans-
action short of a sale or contract of sale.

I think it must be apparent from what I have just said that- the
amendmentdoes not liDrk any fundamental change; in fact, it mayfairly'
be said to give more specific authority for the continuance of practices
which have developed over the years under the present law, and to make
those practices specifically subject to the sanctions provided by the Act.

In order to accomplish these objectives, it is necessar,y to redefine
the term "sale" in Section 2(3) and to amendSections 5 and 10 of the
present statute. As I have indicated previously, the tem n sale" as
presently defined includes an offer as well as a sale. Section 1 ot the
bill defines these terms separately.

Section 5{a)(1) of the Act continues to makeunlawful the "sale"
of a security prior to the effective date of a registration statement.
The change in the definition of "sale" in Section 2(3), however, has the
effect of eliminating the present prohibition against the making of an
offer to sell or the soliciting of an offer to buy prior to the effective
date.

No change is made in the present provisions of Section 5{a)(2)
which prohibit the transmission of a security through the mails for
purposes of sale or delivery after sale unless a registration statement
is in effect.

The redefinition of "sale" to exclude offers, together with the
proposed revision of Section 10 of the Act (contents of prospectuses),
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will change the effect of Section 5(b)(l) of the Act to permit the making
of offers during the waiting period by means of prospectuses containing
summary information as well as by means of the red herring prospectus.

The present provisions of Section 5(b)(2) which require deliver"
of a oomplete prospeotus in connection with a sale or delivery after sale
are retained.

These changes make necessary a new Section S( c) which makes it
unlawful to offer a security prior to the filing of a registration state-
ment.

A conforming change in Section 10 is made so as to 3uth>rize the
Commission to permit the use of a sunnnaryprospectus in addition to the
conventional prospectus. This short-form summar,y prospectus will be filed
with the Commission, as part of the registration statement, and must con-
form to the Commission's rules and regulations. In order to prevent the
use of a summaryprospeotus which 'fails to meet the Commission's require-
ments, the Commission will be authorized to suspend the use of a defeotive
summaryprospeotus. This administrative remedy, which is intended to
supplement the stop-order powers of the Commissionunder Section 8, is
considered essential beoause of the necessity for speeqy action to prevent
the use of a defective summaryprospectus during the relatively short
waiting period.

Since, however, the sunnnaryprospectus will involve condensation
or summarization of the full prospectus and since that process necessarily
involves omission, the Commissionbelieves, and the bill provides, that
preliminary and sunnnaryprospectuses authorized by this Section should
not be subjeot to Section 11 which imposes liabilities upon the issuer,
its officers, directors and underwriters for misstatements and omissions.
This will not lighten the existing burden of liability because the red
herring prospectuses nowpermitted are not subject, as such, to Section 11
liabilities. Webelieve that the administrative sanctions of Section 8
and the suspension power, coupled with the liabilities of Section 12 and
11 (Which provide for civil liabilities and criminal penalties against
sellers), can be relied upon to guard against the use of defective swmnary
prospectuses.

I might mention, parenthetically, at this point one further change
ot Bubstance in Section 10, although it is not directly related to the
Section, problem. Section lO(a) prOVides that a prospectus shall con-
tain the information contained in a registration statement and that when
a prospectus is used more than 13 months after the effective date of the
registration statement, the information in such prospectus shall be as of
a date not more than one year prior to its use.

The effect of these provisions has been to require more current
disclosUl"e for prospectuses employed after the expirat~on of the first
13 months of an offering than is required during the fJ.rst 13 months.
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This arises from the fact that some of the information in the registra-
tion statement at the time it becomes effective maybe as of a date, in
someinstances as muchas 6 months prior to the filing. The require-
ment that the information in the later prospectus be as of a date within
one year of its use has presented something of a problem in manyin-
stances because it required the preparation of interim certified
financial statements -- an expensive process.

The proposed Section 9 of the bill provides that when a pros-
pectus is used more than 9 months after the effective date, the informa-
tion in the prospectus shall be as of a date not more than 16 months
prior to such use. It is felt that the amerrlmentproVides less dis-
crimination between offers of short duration and those of long duration,
without diminishing the quantity or quality of information supplied
investors.

Returning to the section 5 problem, under the bill the civil and
penal liabilities imposed by the statute would remain unchanged.
Section 12 of the present statute provides that a purchaser of a secur-
i ty may recover from the seller whoviolates Section 5 or whosells a
security Qy means of misrepresentations or concealment in a prospectus
or oral communication. Since the terms "sell" and "sale" have been re-
defined, the amendmentto Section 12 (Section 10 of the bill) inserts
the words "offers or" before the word "sells" in clauses 1 and 2 of the
section so as to preserve the effect of the present law by not excluding
the newly permissible pre-effective offers from liabilities under
Section 12. For similar reasons, and to preserve existing sanctions,
corresponding changes are madein Sections 17 and 22 (Sections 11 and 12
of the bill).

I might add that, to the extent the media of information which are
permitted by the bill are more widely disseminated, it is our view that
a larger segment of the investing public generally, and the smaller
dealers, will have a greater opportunity to participate in the processes
of capital formation.

I have spent a good deal of time on the Section 5 problem.
Section 5 is often called "the heart of the Act." I will run through
the balance of the bill more quickly.

The next amendmentrelates to the use of prospectuses after the
effective date of a registration statement. Existing law requires
underwriters and dealers to deliver prospectuses to investors as long
as they are engaged in the initial distribution of a security. More-
over, any dealer, even though not a participant in the distribution,
must deliver prospectuses to his customers in trading transactions for
at least one year after conunencementof an offering. The proposed
amendment(section 1of the bill amending Section 4(1) of the act)
provides for deli very of prospectuses in trading transactions during
the actual offering period but in no case less than 40 days after the
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effective date of the registration statement or 40 days after the com-
mencementof public offering, whichever expires last. It does not
change the requirement that prospectuses be delivered by underwr-t ter-s
and dealers so long as they are engaged in the initial distribution of
the security.

The one year provision with respect to trading transactions has
long been recognized as unrealistic. Moreover, dealers trading in a
security pUbliclY offered within one year find themselves unable to
obtain prospectuses. Tnis fact bas rendered compliance by dealers and
enforcement by the Commissiondifficult.

In view of the continuous offering of securities by certain types
of investment companies, particularly those conunonlyreferr-ed to as
"mutual funds", a special provision for mandatory use of prospectuses by
dealers over a longer period is provided by a proposed amendmentto the
Investment CompanyAct (Section 402 of the bill, amendingSection 24(d)
of the Investment CompanyAct of -1940).

The next amendmentis proposed for the purpose of facilitating
the financing of small business. Section 5 of the bill would amend
Section 3(b) of the Securities Act to raise from $300,000 to $500,000
the amountwithin which the Commission,subject to appropriate terms
and conditions, may exempt public offerings of securities from the
registration requirements of the act. '!be proposal will afford the
Commissiongreater flexibility to adjust requirements to the financial
needs of small issuers. The present statutory sanctions (as implemented
by rules and regulations providing for offering circulars and for Com-
mission action by order to prevent violation of such regulations) re-
lating to small offerings will be maintained.

Turning to the Securities ExchangeAct of 1934, the first amend-
ment relates to the provision covering the extension of credit by dealers
on new issues. Section ll(d)(l) of the Securities ExchangeAct prohibits
a person-who is both a broker and a dealer from lItaking into margin ac-
counts new securities in the distribution of which he participated during
the preceding six months." This was intended in part to restrain dis-
tributors from selling new issues of securities to their brokerage
customers on credit. '!be apparent purpose was to provide that new
issues would be initially placed with investors rather than with specu-
lators. It is generally agreed, however, that the prohibition against
extending credit for siX months after the end of the offering period is
unnecessarilY long.

Section 201 of the bill reduces the 6-monthperiod to 30 days,
but the amendmentwill not pennit extension of credit by a memberof the
selling s,rndicate or group while the selling or distributing process is
in progress or for 30 days thereafter. It is believed that Section ll(d)
as so amendedwill be sufficient to assure that new issues will be sold
on a cash basis.
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'!he next amendment,relating to "whenLssued" trading, is

designed as essentially a technical amendmentto remove an ambigui.t,y
in the law. The last two sentences of Section l2(d) of the Securities
ExchangeAct of 1934 deal with the subject of "whenissued" trading
on the exchanges. The first of these two sentences provides ample
authori ty for the regulation of such trading under the standards of
public interest and protection of investors that are used throughout
the act. The last sentence, which represents an attempt to deal with
the problem somewhatmore precisely, was apparently not fully con-
sidered, for where a security is a right or the subject of a right
granted to holders of a previously registered security "whenissued"
trading cannot in the nature of things serve "to distribute such un-
issued security to such holders." Rather it provides a market in which
such holders maysell the unissued securi.ty and others may acquire it.

Section 202 of the proposed bill, therefore, would repeal the
last sentence of Section l2(d) thereby permitting "whenissued" trading
to be regulated under the more general'provisions of the preceding
sentence.

Wenowcometo the offering of debt securities. '!he Commission,
in connection with proposed rule changes to provide for more simple
prospectuses for use in the public distribution of high-grade so-called
institutional type debt securities, is confronted with Section 305(c)
of the Trust Indenture Act of 1939 which requires inclusion in the
prospectus of the analysis of particular indenture provisions singled
out by Section 305(a)(2) of the Trust Indenture Act. This requirement
seems unnecessar,y in the light of the Commission's rule making authority
under the Securities Act to deal with disclosure problems and the pro-
posal leaves the matter to such authority.

The proposal does not affect the substantive provisions of the
Trust Indenture Act which will continue to require that trust in-
dentures contain the statutor,y provisions for protection of investors,
for example, that there be independent indenture trustees with ade-
quate resources and free of conflicting interests, whomust report to
security holders, and take other affirmative action to preserve in-
vestors' rights under indentures and to protect their interests in the
event of default.

Finally, the bill provides for simplified registration procedure
for investment companies. Investment companies which engage in con-
tinuous offerings of their shares, as a matter of practice, file new
registration statements urrler the Securities Act of 1933 about once
each year in order to have registered shares available. Section 6 of
the securf ties Act provides that securi.ties may be registered by filing
a registration statement but does not provide for registering addi-
tional securities by amendment. Section La3 of the proposed bill would
amendSection 24 of the Investment CompanyAct by adding thereto a new
subsection (e) whic:l will permit such investment companies periodically
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to increase the numberof shares registered under the Securities Act qy
amendi~ thei: existing registration statements rather than by filing
new re~strat10n statements. Paragraph (3) of this newsubsection (e)
will require that current information will be madea part of the
registration statement and prospectus at appropriate intervals. There
will be no departure from either the disclosure standards or the lia-
bilities imposed upon sellers.

In view of this practice of continuous offering of securities
by certain types of investment companies, particularly those conunonly
referred to as "mutual funds II, a proposed amendmentto the Investment
CompanyAct would provide for mandatory use of prospectuses by dealers
over a longer period than would be required under Section 4(1) of the
Securities Act as modified by Section 7 of the bill. This prOVision
appears in Secti on 402 of the proposed bill which amendsSection 24( d)
of the Investment CompanyAct of 1940 by adding a further exclusion to
those alreaqy contained in that subsection.

As previously noted, under existing la1>1a dealer whois not a
participant in the distribution need not use a prospectus in connection
with a transaction in a security after the expiration of one year from
the first date on which the security was bona fide offered to the
public whi.ch, in most cases, means approximately one year after the
effective date of the registration statement. Section 402 of the pro-
posed bill would change this requirement by providing that a dealer,
whether or not participating in the distribut~on, must use the pros-
pectus as long as the issuer is offering any .securi, ties of the same
class as the security which is the subject ma~ters of the dealer's
transaction.

I have limited my discussi on tonight to the pending bill and
have kept away from manyproposals madeby industry representatives
during the course of the formulation of this legislation which were not
made a part of it. Obviously, in an area so complicated and technical,
and so important because of its impact on the raising of capital, not
everyone's ideas would be the same. Also obvious'ly I think, one must
not expect the Federal securities laws, howeverwell written and how-
ever well administered, to pr ovf.de a panacea and cure for all the ills
and risks inherent in the American free enterprise system. Thebasic
purpose of these laws I think is that the investor shall have an oppor-
tuni ty to knowthe facts about what he is investing in. These laws do
not insure against risk of loss. Insurance against risk of loss can
only be provided by the fundamental soundness of the enterprise in
which the investment is made. Under the Americansystelll the investor
is allowed to choose witho~t interference b.Y the national government,
where he shall invest and to me this is one of the great virtues of,
the free enterprise sYstem in this country.
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