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A man may be wise in his generation and yet, in some matteté; make serious
mistakes. Even genius sometimes falters, Our greatest - such as Hamilton,
Jefferson, Lincoln, Mr.” Justice Holmes - even they, surely, were not always
right., One can, then, say. (and I most emphatically do say) that Dean Roscoe
Pound has, in times past, greatly entiched American legal thinking, and yet
one ‘¢an, without inconsistency, criticize his current efforts to denigrate and
to render impotent the work of existing Commissions and other administrative
agencies,

In July of this year Dean Pound launched a sharp attack on all such bodies,
in a report prepared and presented by him as Chairman of the Administrative
Law Committee of the American 3ar Association. There he made a blanket denun-
ciation of virtually all their activities as involving what he colorfully
called "administrative absolutism." When challensed, he fell back the other
day (in a speech to the Investment Eanliers Association) on a retort that those
who disagreed with him did so on the false charge that he is a "reactionary."
how I happen to be one of those who disagree with Dean Pound's present views
on the subject of the administrative process -- but not on that ground. 1
differ from him primarily because he is grossly mistaken as to the facts on
which he purports to rely.

He errs basically in picturing Commissions as hostile to the Courts,
That is a mischievous factual error., The’SEC, for instance, I can say from
first-hand knowledge, has no such hostility. It does not regard the adminis-
trative process as opposed to the judicial. As Judge Hucheson has often,
pointed out, the judjcial process, even in its more orthodox traditional as-
pects, is, not infrequently, at bottom, administrative., And the work of any
Commission, when acting quasi-judicially, is not at all antithetical to, but
is ancillary to, and an adjunct of, even the strictly judicial function of
the courts.

Dean Pound, in many of his writings, has been fond of referring to Coke's
courdgeous stand against King James' effort to put the King above all legal
restraints. But there is another chapter in Coke's career that is by no means
admirable -- his stubborn resistance to the growth of equity, his stupid ef-
forts to choke off (or, one might say, to Coke off) the beneficent flexibility
which the Chancellor was introducing irnto a then ovér-rigid legal system, a
flexibility necessary to adapt that legal system to the new needs of a then
¢rowing and changing civilization. Surely Coke's famous fight against
Chancellor Ellesmere was a notable piece of foliy., Courts of equity, all of
us now agree, were not and are not the enemy of the law courts but their con-
plement, Dean Pound, in his recent mood, is imitating the mistakes while

~lauding the virtues of Coke. For Dean Pound mistakenly nedlects the fact that

Commissions, when acting quasi-judicially, are the patient servants of the
judiciary, not their adversaries. It is as unwise for Dean Pound, in our day,
to try to foment sirife between the two -- by the use of strife-provoking words
1ike “"administrative absolutism" to describe, most inaccurately, the patient ef-
forts of Commissions —-— as it was for Coke, several centuries ago, to make war
on the Chamncellor.,

There are always, of course, some mer who are greedy for absolute power
and who, when it 13 possible, abuse, by indirection, the limited powers as-
signeéd to them. Such men are found .in every walk of life, not only in go
ment but in business -- and (it is sometimes whispered) even in law schog
faculties. There were such men in our own government service long befoﬁ%
advent of the New Deal. .Doubtless there are some such men in cffice in:-
Washington today. I am happy, however, to say that, during several S
participation in government, I have encountered the veriest few
kMost of them held minor poests and none of those whom I khew ]
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To pick them out as typifying the administrative process is fragrantly to
falsify the facts = fully as much as it would te to typify the judiciary by
reference to the fortunately very few tyrannical or arbitrary or stupid or
corrupt men who have, at times, come to sit on the bench.

And, with complete couviction, I can say of my colleagues on the SEC
that trhey are men rindful at all times of the legal limitations on their
powers; scrupulous in respecting those limitations; untiring in their efforts
to preserve the rights oif citizens to full, fair hearings; and, above all,
entirely aware of the inestimable value of our judicial system and the
importance of the legal profession. Accordingly, SEC has had relatively few
of its orders contested in the couris, and, when appeals have been taken, it
has but seldom been reversed,

I do not mean that SEC is perfect. Being huran, it errs, of course.
And it has always been and is now glad to counsider carefully and to act upon
suggestions for wise changes in its procedure. Within very recent months
it has made several such changes proposed by patient, well-~informed and
competent critics.

But it dces not feel obliged to ijnore intemperate, reckless charges to
the effect that it is unfair or despotic-mindecd. I think I can warrantably
say that most of the lawyers who have practiced before it will join me in
repudiating such commenis. (I add, rarenthetically, that my pride in the
well-earned reputation of SEC for fairness is nol egotistic, for that reputa-
tion is essentially the fruit of the past acis of my predecessor and fellow
Commissioners which occirrad before I joined tke Commission, less than a
year ago.)

Some lawyers conceive of life as virtually nothing but litigation, -
"just one damn law suit after anotber.® Such lawrers are no boon to their.
clients or to society. rfor while most of us are not pacifists and therefore
do not entirely agree with Ben Franklin's aphorism that a tad peace is
always better Lhan a good war, there is much of truth in that observation
which lawyers should take to heart: To prevent, by means of sensible adjust-
ments, the court-room battles we call litigfation, iz often the duty of our
profession, In that spirit, it is the duty of Cormissions, such as SEC, in
the exercise of their quasi-legislative functions = in the careful working
out, into detailed rules, of standards constitutionally laid down and purposes
validly declared by Congress - to aveid those abrupt or excessive injections
of new obligations, into previously established business habits, which are
likely to provoke unnecessary litigation.

You remember that doctor who, when in doubt as to the nature of his
patients’ ailments, threw his patients into fits, because, he explained, he
was *"hell on fits."™ Some such motive may be operative in the case of those
doctors of the law who drafted and approved the bill attached to the report
of Dean Pound's Committee. Sections 1 and 2 of tfat bill {for reasons that
I shall presently explain) would not only create situations so difficult
for thousands of citizens as inevitably to provoke constant litigation, but

' would force the judiciary to become an active participant in all the quasi-
leéiglative work of administrative agencies.
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The report of Dean Pound's Committee states that the Chairman of that
Comnittee (i.e. Dean Pound) and two other nembers hacd appeared betore the
Senate Judiciary Committee and that they have supported that bill; and the
- report goes on to discuss Sections 1 and 2 in the bill at length and to com-
mend them. It happens, however, that a few days ago, I sent to Dean Pound a
draft of the present paper, asling for his comments. To my surprise, he ad-
vised me yesterday that the report of his Committee, as published by the
American Bar Association, is in error in that respect, that neither he nor
his Committee, had ever passed on or supported that bill, but that it had been
prepared by a subcommittee of the Board of Governors of the Association, had
been approved by that Board, and, by its order, had becn attached to the report
of Dean Pound's Committee, On that basis, Dean Pound has no responsibility for
that bill.

Refore I discuss that bill, I want to make this clear: I have never been
one of those who scorn, as "imfractical", men who are Zfiven to "theories."
Mr. Justice Holwmes anc Chrief Justice Taft each served a term or so as a law
school professor before his appointment to the United States Supreme Court; and
their "theories" have played a sig¢niricant and valuable part in the development
of our legal system. Wise theories have peen the chief practical instruments
of éivilization. The word rtheorist, ™ whenr used as a verbal brick-bat, can,
then, properly mean only that he, against whor the word is hurled, has theories
which have neither been tested in practice nor, by the cautious use of a
trained imadination, carefully projected and tested in thought.

In that latter sense - of the espousal of a theory unimaginatively con-
ceived without adeguate reflectionr as to the prractical consequernces of its
application to reality -~ in that seuse I earnestly suggest that those who
sponsored that bill have shown themselves to be impractuvical theorists. For
one of the most dangerous, unwise and impractical theories ever solemnly ad-
vanced by presumably serious ren is that embodied in the first two sections
of that bill.

Section 1 amazingly provides that, withir one year trom date — or within
one year from the date of enaciment of any new statute conferring new powers -
each Commission, (or other executive or administretive zfency. siall, ©for
the. purpose of fillirng¢ in the details ot the statuie, wi~:- ro*lce of hearing,
issue general regulations and rules "to implerent” evevr; c.a*tut. under which
such agency oprerates that affects "the rights of persons a2 proneriy.™ And
Section 2 provides for a direct review, on petition, by the Court of Appeals
for this District, of any sucht redulation or rule,* to d=2termine whether it
is valid, ~~ such review seemingly to be sllcweld to aay person, ever in the
complete absencé of any specific case or contvroversy afiectirg that specific
person's specific rights.

* Sectiorn & makes Section 2 inarplicable to certair ageuncies.
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I invite you to consider the disastrous effects on the business com-
munity of such a statute, Plainly it would mean that each Cormmission would
be obliged, within a year, 1o put into effect its maximum discretiorary rule-
making powers, The SEC, for instance, would have to comb through the several
statutes empowering it to act, and would have to assert, promptly, every lastu
bit of its discretionary powers over -the stock exchange, over investment
bankers, and concerning the utility holding companies and their operating
subsidiaries. Consternation would inevitably result.,

If, of its own volition, and without the compulsicn of the proposed
law, the SEC were thus suddenly to slap on those industries its maXimum of
permitted rules, the American Bar Association would - gnd justifiably - cry
out to high heaven. The comments can be conjectured: “arbitrary”"; "bureau-
cratic impracticability"; "unimaginative autocracy"”; "stupid inflexibility";
"ridiculous disregard of the niceties of business practices”; "recikless
haste"; "unwillingness to make haste slowly"; "centralized rigidity and in-
flexibility"; "officialdom rejecting tne wise and sensible processes of
conference and proper study"”; "drunk with power”.

Fortunately, no such reckless conduct has ever been required, The SEC,
made up of human beings, does not always tread angelically, but 1t does not
rush win after the manner of fuvols. In dealing with the sitock exchanges,
months -~ indeed years, - have been spent in careful study and consultation
with officials and members of the Exchanges in formulating arnd revising the
rules and regulations thus far promuldated. 4And even today, the maximum
powers affecting the exchanges have not been employed; in all likelihood they
never will be,

If the proposed statute had herectofore been in effect, it would have
meant that SEC would have been oblided to adopt regulations, good or bad,
wise or unwise, despite the absence of adeguate data on which to base regu-
lations, and without proper opportunity for consultation with the industry
to be regulated,

+

For the stock exchanges, SEC would promptly have been reguired to adopt
rules governing price stabilization ain new security ofrerings, Yet that is a
problem which the best financial minds have been exploring for four years;
and they are still unprepared to recommend appropriate regulations. Proxies,
about which there was little data,would have become the subject of regulations
without the benefit of the study that the SEC has been able to give the natter.

The entire policy of allowing stock exchanges to adopt nany of their own
rules, under residual government supervision, would have been rendered impos-
sible. The Commission would have had to issue a host of regulations, swanp-
ing the exchanges with rules on listing, delisting, hours of trading, nethods
of getting business, settlements, payments, deliveries, tickers, short sales,
stopped sales, commission rates, interest rates, puts, calls, straddles and
options,
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It would have had to make rules on financial responsibility, separation
of capital, financial statements, accounts, books of record —- and it would
have had to grind them ou®t of a mill, without careful preparation, withouti
sufficient consultation, without enough experiecnce,

Nowhere would such a course have proved as disastrous zs in the field
of over—the-counter dealings in securities. Here the SEC would have had to

enact rules and rejgulations of the most detailed variety to govern an un-

organized segment of the securities business which includes over 7,00C firms
of many varied sizes and characteristics, scattered all over the nation. We
would have had to adopt such rules even though we did not, until rec-ntly,

. have so much as a simple census of over-the-counter firms, nor even elementary

xnowledge of the nature of such iirms,

The number and variety of redgulations which would lesve been heaned on the
financial community is so great that it ie difficult to visualize the fantas-
tic confusion which would Lave resulted,

Under the Public Utility Holding Company Act, SEC would have beer com-
pelled to lay down regulations, calling for si.iplification and integration
of holding company systems by rule instead of oy tbe reasonable, busine=s-
like, evolutionary policy in effect now. The Commission would have to cnact,
among other things, rules of intercomvany loans, ilividend payments, security
transactions, sales of asset=, nroxies, servics contracts, sales contracts,
construction contracts, standard revorts, accounts, and records. Such a
blanket enactment would have a Jeadening eflfect on an industry whbich is
changing as rapidly as the utility industry, It would ignore the vital fact
that in any program of regulation, every item must be coordinated with and
fitted to every other item and must be kept in harmony with the shifts and
developments in the industry.

It would result in overlapping and duplication of rules. Moreover, it
would offer to industry a diet of regulation which industry would be unable
to digest, Business and business men, like zany of us, can absorb just so
many rules at a time, Administrative agencies are aware of that., Indeed,
we realize as well as business that regulation by fovernment, if it is to
be successful, must NOT be poursd upon business, It must be carefully and
slowly and experimentally adapted lo business practices until it easily
becomes part of them, On that basis, SEC has not only studied carefully
before making its rules, but has changed its rules to fit conditions,
modifying those rules which encountered unforeseen conditions or which
caused unforeﬁeen, unintended and undesirable consequences,

The proposed statute is based on a conception of the nature oi law,
government and business impossible to a2pply to the world of today. It con-
ceives of law as a precise and virtually inflexible system of mandates and
prohibitions; government, meanwhile, is regarded as simply the cop on the
corner who sees to it that the thou-shalts and the thou-shalt-nots are not
violated. 3usiness is regarded as a simple static affair, all businesses
being looked upon as approximately alike,
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But twentieth-century reality is far different. Business is a dynanmic,
pulsating, and ever-vuriable quantity with a multitude of differentiated as-
pects. Indeed there is no such thing as "Busiress” or "Industry": there are
many and different businesses and industries., Attempis merely to define their
limits, to describe their character, or to measure their size are themselves
separate so-called social sciences. The task of prescribing, virtually at a
single stroke, completed regulation for such a vari®ety of institutions
staggers the mind of an ordinary mortal. Businesses and industries are but
men and their conduct, and their relations t{o property and to otler wmen.

They are, therefore, living things, and, if they are to live, they wmusi be
governed by a living law., It is the obligation of administrative azencies
to help keep the law alive and equal to the problems of thosz businesses aid
industries which are under regulation . The proposed statute would paralyze
Lot only the regulatory agencies, but businesses and industiries as well.

l'easured against the problems at hand, the propused statute appears so
iliogical, so unsound, thai oue ~onders whether perhaps its purpose may not
possibly have been to paralyze adrinistrative governmeut = with the intent
of thus destroying iv.

It is because SEC, before taking actiorn which might be ill-advised or
night too suddenly disrupt old estavlished business practices, has had many
patient day~by-day round table conferences with ilie officers of the stock
exchange = it is, I say, because of that Lhorse-sense, practical-minded (but
not soft-headed) approach to the comamon problems of that industry and the
Commission, that Mr. lartin, Presidesnt of the VFew York Stock Exchange, said
in a speech two weeks ajo!

"The Securities and Zxchange Commission is cooperating helpfully, sym-
pathetically and, in my _udg¢ment, wisely with the Yew York Stock Exchange in
its effort to provide the kind of market-place which the national economy
requires. We have a two-way cooperation that is sensible and effective in
arriving at an understanding of our problems. The Commission's representa-
tives are sitting down with us around the table, and, in a give-and-take
spirit and in an atmosphere of complete harmony, we have beea a2ble to remove
the irritations which once Landicapped us. . . There are some who find any
supervision of business by government repugnant. Trankly, we have no patience
with that attitude. Such a viewpoint is urnreal and is not likely to attract
any substantial following among practical mea and women, . . The Securities
and Exchange Commission has, most reasonably and fairly, left to us the
management of our own affairs in our own sphere to the extent that we can
demonstrate our own competernce, retaining for itself the residual role of
supervision. That, to us, is an entirely healthful and agreeable ccadition.”

And, on the same day, Chairman Douglas said, in memorable words:

s.
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"For the Congress to endeavor to provide cdefinite and precise formnlae to
govern many of the complex and intricate activities of busiress and finance
would be as difficult as to endeaver to state what is a reasonable rate of
speed for an automobile under any and all cecnditions . . . Variousc and diverse
interests can seldor be neatly talanced against tlie ctandard of the common
good by means of a precise and inflexible formula. If such an attempt were
rade, the Congress would be faced with the choice of = straight-jacket of out-
right prokibition on the one hand, or a do-nothing policy on the cther hand,
Both of these are un-Americen in their philosophy. It is the american tradi-
tion to insist on keeping to an irreducible minimum regimentation in any form,
particularly a 'thou shalt not' regimentation. It is likewise the American
tradition that our government be a responsive as well as a responsible agercy -
- ready, willing and able to assume a position of leaderchip at those points
where self-help would lead to chaos., For these reasons the Congress has merely
isolated, not solved, rany irportart protlers. Their solution has been dele-
gated to administrative agencies such as the SEC . . . The virtue of the
administrative process is its ability to deal with technical, debatable, un-
cefinable, or imporderable matters in a discrevionary manner. It provides a
realistic and sound alternative to hard and inflexible rules which proceed on
the false assumption that right or wrong, black or white, constitute the only
choice. But beyond that it permits of action not oniy case by case but by
rules. A rule can be expanded, countracted or repealed in light of chansed con-

ditions or new experience. formula fixed by legislztive =sct tends toc become
more difficult to dislodge., Purthermore, the power to muke rules means the
power to deal with emergency situatiors -- directly and with dispatch; in

terms of minutes or hours raiher than months or years. In & dynamic, fast-
moving economic systen responsible government must have a reserve of such
powers if it is to save capitealism from its own corplcxities, . . In all of
this there is no spectre of unbridled discretion; no elenents of aictatorship.
Congress in all of these situations specifies the standards which zre to be
applied. The administrative agency has no powers but the powers granted in
the statute. Its rule-making power is circumscribed by the law itself. And
the action of these agencies is subject to review ty the courts.”

It is true that 3Seciion 1 of the precposed bill allows limited amendment
of rules. But the wording and purjose of that section would clearly permit of
no amendments, after the {irst year, expanding the scope of any rule.* That
must be the reaning of the bill; for, otherwise, Section 1 would szerve no
purpose since it would add nothing whatever to exicting law. Thus the bill
would say to every Commission: "You will lpse all discretionary ruvle-making
powers not exerted by you within the first year.” Accordingly, no Cormicsion
could, under such a staztute, properly aflord not .o exercise, 1inside the

* Except, perhaps, when a court held, after the year, that a particular
rule was invalid; in that event, seeringly, there could be a "revision
downward. "
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first twelve monihs, its rmaximim pot~=ntial discretionary authority to iessuc

rules and regulations; for if it did not do so, it might discover, after the
first year, that, by abandonrent of powers, it had crippled itself seriously
in the discharge of functions assigned to it by Congress.

The Supreme Court has often recognized that the legitimate reason for the
delegation of discretionary rule-making to administrative agencies is the ina-
bility of Congress adequately to study the detailed means ot accomplishing its
valid statutory purposes. But why did the sponsors of the bYill decide that
3685 days are just suftficient for the adequate study of zll the divers subjects
of such legislation? What magic hath a twelve-month? Why not six or eighteen
or twenty-four or thirty-sir months? Will those lawyers whe drafied that bill
undertake to study comprehensively any topic under the sun, afiecting any
group of men whatsoever, within fifty-two weeks from any given date?

The proposed statute is, then, I repeat, theoretical in the bad serse of
that term. In an effort to avoid fancied but non-exictent unfairnesses to
citizens it would unleash the most exaggerated kind of unfairncss to our
citizens.

It would #roduce a lifeless, frozen, industrial world. Conmissions, like
SEC, are striviny to kee® industry vital, in ste} with the needs of a modern
changing world, They offer ycu flexible administration and a creative indus—
trial frocess. The sponscrs of that bill offer you unimaginative governrental
rigidity and, as a result —— industrial paralysis.

Since Section 1 of that bill is so patently unwise, I think we may assume
that it will never become law. There is no need, therefore, at this time, to
discuss at length the egual impracticability of the companion Section 2, which
would deluge the Court of Appeals with direct appeals from quasi-ledislative
rules of Commissions, regardless of the existence at the time of any actual
specific controversy, -- & proposal which flies in the face of well considered
judicial practices, and one which irpatiently ignores the fact that, as the
law now stands, a party to any real case or controvercy bas the right to
attack any such rule both before the Commissions which.izcsued it and on appeal
to the Courts. It is indeed a surprise that those who condemn, as revolutione
ary, established administrative processes, should be the sponsors cof the
innovation of vesting vast new ledislative powers in the judiciary.*

* I am, of course, not here discussing the interstitial "law-making" inherent-
ly involved in the judiecial process.

LY
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Section 2 provides that the Court of Appeals for the District of Columbia
shall have exclusive jurisdiction "upon petition . . . to determine whether
any rule" issued by any administrative agency "is in accordance with the
Constitution and the statute under which it is issued." It expressly provides
"that upon the filing of any petition" the court shall have jurisdiction. It
concludes with a provision that nothing contained in that Section "shall pre-
vent the determination of the legality of any rule which may be involved in
any suit in any court of the United States."™ It thus appears that the juris-
diction under Section 2 is to attach upon the filing of "any petition" and
regardless of whether the determination of the legality otf any rule is in-
volved "in any suit." The report of the Committee indicates that the Committee
is not sure whether the hearing before the Court of Appeals under Section 2
would be "administrative" (i.e., guasi legislative) or a proceeding terminating
in a declaratory judgment. That it would not be the latter seems clear: (a)
Obviously, if the intention had been to provide for a declaratory judgment, thern
Section 2 would have contained tle precise language found in the Declaratory
Judgment Act —— which begins with the significant words "In cases of actual
controversy.” (b) Moreover, if Section 2 contemplated a declaratory judgment,
then it would be superfluous, since the subject is, already, fully covered by
the existing Declaratory Judgment Act.

I yield to no man in emphasizing the indispensability of an effective
judiciary. But let us beware of g¢reatly erlarging the povers of the courts
beyond their appropriate judicial confines., Americans will warrantably resent
any tendency on the part of lawyers to substitute a "lawyercracy" for demo-
cracy, to turn our entire government into a government of lawyers, or a govern-
ment solely by the judiciary. Our judges, from Chief Justice Marshall to and
including Chief Justice Hughes, have wisely rejected the beginnings of any
such plan.

I am glad to note that, when, last July, the proposed bill was presented
to the House of Delegates of the American Bar Association, the bill was re-
committed to the Administrative Law Committee for further study, and that it
was decided that no bill on the subject should be submitted to Congress, with-
out first being approved not only by the Board of Goverpors but alsoc by thg
House of Delegates. 4 new committee and a new Buard oj Governors are now 1in
office and it 1s to be koped that they and the House of Delegates will, at a
minimum, eliminate Sections 1 and 2z of the bill.

In Dean Pound's lengthy report to the Bar Association, much is said which
is designed to create the impression that rost of those who are favorably dis-
posed to administrative agencies are vigorously opposed to any adequate judi-
cial review of the orders of such agencies when acting quasi-judicially. That,
again, is a mis-statement of the facts. No person holding a responsible admin-
istrative post in Washington today has ever taken such a position. Opinions
can differ, and they have differed, as to how closely judicial review should
approach a complete redetermination by the courts of the facts considered by
administrative agencies. Many wise and conservative men think it most un-
desirable that the courts should be required to do over again any considerable
part of the laborious fact-finding work of administrative bodies. Accordingly,
it is absurd to denounce a reluctance to go that far as a perverse, radical
or dangerous yearning for "administrative absolutism.”
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It is significant that, within the last few weeks, the Bar of the City
of New York adopted a report (made by a committee including such eminent and
conservative lawyers as Arthur Ballantine, Bruce Bromley, William Chadbaurne,
Grenville Clark, Alfred A, Cook, Frank L. Polk, and former Golicitor General
- Thomas D, Thacher) recommending against the adoption of an amendment to the
New York Constitution which would impose on the courts the duty of making a
general review both of the law and the facts of all decisions made by adminis-
trative agencies exercising guasi-~judicial powers*, A dissenting report,
signed by a very few members of the Committee of the New York Association,
argued that such an amendment "was essential to the preservation of free
government.” But the majority report adopted by the asscciation staved "that
the constantly increasing intricacy of our social and econonmic life makes
inevitable a constantly increasing reliance upon such administrative agencies
with expert knowledge in parvicular fields,"*¥

And that conservative journal, The New York Times, commenting editorially
on that precposed amendment, said that it "would handicap the operation of the
administrative and regulator; agencies which are increasingly necessary in
government and would add uno needed safeguard to the existing rights of in-
dividuals, firms, and corpcrations. A court which is compelled to make an
independent investigation of the statements of iact submitted by an adminis-
trative agency is in danger oi superseding such an agency = a role for which
it is not fitted."

On Monday of this week the Federal] Court of appeanls for the Second Cir-
cuit, said, in sustaining an order of the SEC: "Cne oif the principal reasons
for the creation of such a bureau is to secure the benefit of special knowledge
acguired througn continuous operation in a difficult and complicated field.

Its interpretaticn of the Act should control unless plainly erronecus. In
no other way can obgecits of the Aciu be attained without constant and discon-
certing friction.,” '

* The proposed amendment provides for "a judicial review... upon both the
law and the facts" of any decision, order, or other determination made by
any administrative agency, and that the court may direct a recomsideration
by the administrative agency if it finds any order of such adency “to te
contrary to the evidence, or not supported by the facts.”

This resembles Section 4 of the bill attached to the report of Dean
Pound's Committee,

**The report briefly referred to other alleged defects in the administrative
process; lack of time and space prevents discussion thereof in this paper.

&
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Commissioner Aitchison, of the ICC, last mcnth made some sagacious corm-
reats on the plans of those who desire vo "transfer the final word i the de-—
tails of the administrative process to some court." He said thal iwuplicit in
such plans "are iwo unsound premises. First, if the evils alleged -gainsi the
administrative process as now administered can te correc-ed within the scoupe
of the process itself, tlere will be no reason for iransferring new functions
to the gudiciary —- ecpecially as almost ia the sar: breath the crivics tell
us that the judiciary is overburd:cneld ,.. . And second, & cnange in the s;s—
tem of gudicial review of administriative orders ufter iley are made will leave
untouched tue overwhelming mass of such determinaions which evar .puld be
taken to any court for review, and will only by iu.direction terd to prove
the effectiveness of the adminisiravive proacecs.” His cesic pcint 10 sound,
of course. The best way to improve the administrative process = 1aclud:ine
that very sizeable part of it thav carn wuever get inuve c¢ourt, no natter what is
done = is from witvhin., There are, fortunatcly, indications tlat many nemhers
of the bar are ceming to reccénize that fact, ard are ready to restrict them-
selves to suggestaing improvements to be made by tie adniristrators ileaselves
rather than throug: hasty, rll-ccouceived lepislation,

Yow, so far as I can discover, Sean Pound has not, from pracutice nefore
any Commission, asy first hand knowledge of how Commissions act. H:is denigra-
tion of the administrative process mighi, therefore, seem Lo oe based on mere
hearsay or pre-couaceived biases. LicJever, 1t ou ht rnever ve forjotten inat
Le has detailed inside informalion of huw one particular federsl Commission
furctioned. For he was, some seven years ado, Limsell a Commissioner: He
was appointed by President Hoover to the so-called Wickersham Commission which
was directed to hear evidence and rake recoumeldations vo <ongress as to
whether the prohivition amendment and the prchibition law shoudl be repealed
or modified, Thrat Commission, you will recall, made & most sirgular firnal
report in 1981, I call 1t sinjular vecause, while it was sisned Ly Dean
Pound and nine other of the eleven Commizsirmners and contained very specific
conclusions as to future legislative actlon, ezch of the Commissioners arppended
a supplemental memorandum of his own, and in several of those supplemental
rnemos there was flat disagreement with the specific conclus:ons set TFerth in
the joint report. That report, a2s a result of tlhatv urexampled procedure, was

most confusing to the public.

There was a far more importiant defect :n thav reporv, a defect revealed in
LLe separate su*ﬁlemental memo of Judge Kenyon, one of the Commissioners: lhe
lcxer°han Commission had held 1ts hearings "in secret"”, and pased 1is final
report "in part on secreu evidence" not rade availeble to tie public. Judge
Kenyon stated, that that method cf secrecy was, fron his viewpoint, "wnfortu-
nate". Cormissicner Roscoe Pound, however, did r.1 joia in Jucge Xenyon's
apology, and in no way indiczted that he felt itlawn such secrecy was 1L any way

urndesirable or snmacked of "administrative auLsolut.sm.”
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Here we may find the clue to Dean Pound's distemper when, today, he con-
templates Comnissions: Haviug in mind the operations of the Wickersham Com-
mission in which he participated, in 1©30-1921, he perhaps believes ithat all
Commissions now operate in the same undemccratic fashion, Happily, thkat is
not true. No American Cormission, otber than the Wickersham Cornissicn, when
called upon to hold hearirgs ané to advise Congress, has ever vextured to make
a report to Congress, based upon unpublished testimony kept secret irom the
public.

It is of considerable interestv - in the light of what the Wickersham Com-
mission did in 1931 - that Dean Pound, in his report tn the Bar Assoclation,
in 1938, referred to an unfortunate tendency of Commissions "to decide . . .
on evidence not produced" and added, that "a common form in which this ten-
dency is manifested is to act on secret reports of inspectors and exumimners"”.
And Dean Pound's 1938 report also conmented adversely on the manner in which
the Securities and Fxchange Commission acted when exercising a function similar
to that of the Uickersham Commission ~ that of holding hearings and making re-
ports to Congress relating to future legislation. For he there quotved with
approval a comuent rerlecting on the fairness of those reports, prepared in
1935-1937 under the personal supervisioa of Chairman Douglas. But, contrast
those S.E.C. hearings with those of the VickershLam Commission: At those SEC
hearings, which were public, every witness was re;resented by counsel who was
given the chance to interrogate his client; alse, if any testimony was given
which any other person considered to te unfair to him, Le was permitted to
appear and testify and be represented by counsel. A4ll the testimcny talken at
those hearings was made public, and such testimony was carefully summarized,
with extensive guotations, in the reports of SEC %o Congress. There was
nothing remotely reseubling the secrecy which characterized the hearings of
the Wickersham Commission.*

In closing, I sug¢gest that, in appraising the work of existing Commis-
sions, regard bLe given, not 10 the mere colorful phrases of clever men and
their artful condermnatory emotion~stirring words, but to the actvual facts as
to the conscientious, painstaking and responsitle marner in which such ad-
ministrative agencies are now perrorming their daily tasks.

* There is, therefore, no justification whatsoever for Dean Pound to refer
to such hearlings by SFC, and like hearings of other administrative agencies,
in the following language: "The reports are not findings drowing out of
the facts objectively ascertained, with a guarantee of objectivity in
that both sides were presented by representatives of each, but reports
supported by gatherirg and marshallang all that can be said on one side,
with at best'a perfunctory concession to appearances by a public hearing
not infrequently carefully staged with an eye to the predetermined result."

Such a comment comes with poor grace from a member of the Wickersham
Commi ssion,





