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This matter stems from an October 2010 FINRA decision finding that Sharemaster failed 

to file an annual report for 2009 that was audited by an accountant registered with the Public 

Company Accounting Oversight Board (“PCAOB”).  As a result, FINRA found that Sharemaster 

violated Rule 17a-5 under the Securities Exchange Act of 1934, suspended Sharemaster until the 

firm filed a conforming annual report, and ordered that it pay costs totaling $1,785.00.  

Sharemaster appealed FINRA’s decision to the Commission, claiming that it was exempt, under 

Exchange Act Rule 17a-5(e)(1)(i)(A), from the requirement that its annual report be audited by 

an accountant registered with the PCAOB.  After it filed its application for review, Sharemaster 

filed a compliant annual report for 2009.  FINRA then lifted the suspension. 

On August 29, 2013, the Commission issued an order dismissing Sharemaster’s 

application for review after concluding that it lacked jurisdiction under Section 19(d) of the 

Exchange Act.
1
  On February 2, 2017, the U.S. Court of Appeals for the Ninth Circuit remanded 

the matter to the Commission.
2
  On April 17, 2017, the parties were ordered to file briefs 
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addressing the Commission’s jurisdiction over Sharemaster’s application for review in light of 

the Ninth Circuit’s decision as well as the merits of the firm’s appeal.3 

On April 26, 2017, Sharemaster moved, “pursuant to Rule 401 of the Commission’s 

Rules of Practice,” for a “stay of execution of the FINRA Order of October 6, 2010 requiring the 

filing of an annual PCAOB audited . . . report.”  Sharemaster further describes its motion as 

requesting: (1) “[a] stay of the PCAOB audited report requirement during the ongoing period of 

litigation”; and (2) “[i]n the event that Applicant does not prevail in this ongoing litigation, . . . 

(a) that there be no retroactive requirement to provide PCAOB annual audited reports for the 

duration of the stay and (b) that there be no imposition of future sanctions as late fees for the 

stayed filings of PCAOB-audited annual reports.” 

Rule 401(d) provides for a stay of SRO action for which review may be sought pursuant 

to Rule 420.
4
  Rule 420 provides for review of SRO determinations that impose a final 

disciplinary sanction, deny or condition membership or participation, prohibit or limit access to 

services, or impose a bar from association.
5
  As a result, the only relief we could provide under 

Rule 401(d) would be a stay of FINRA’s 2010 decision.  We note that FINRA already lifted the 

suspension imposed in that decision.  And FINRA returned to Sharemaster the costs that the 

decision imposed, and has informed the firm that FINRA would not seek to reassess those costs 

while the firm’s appeal is pending before the Commission.   

In any event, Sharemaster has not satisfied its burden of establishing that it is entitled to 

any stay.  The Commission generally consider a stay request in light of four factors: (1) whether 

the party seeking the stay is likely to succeed on the merits; (2) whether the party seeking the 

stay is likely to suffer irreparable harm absent a stay; (3) whether issuance of the stay will 

substantially injure the other parties interested in the proceeding; and (4) whether the stay will 

serve the public interest.
6
  The party requesting a stay has the burden of establishing that a stay is 

justified.
7
  Sharemaster’s motion fails to justify a stay.  Sharemaster makes no showing 

whatsoever of likelihood of success on the merits. And although it implies that the “financial 

burden of paying for an audit by a PCAOB-registered accountant” constitutes irreparable injury, 
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“injury resulting from attempted compliance with government regulation ordinarily is not 

irreparable harm.”
8
  Sharemaster does not address the other two factors. 

Accordingly, it is ORDERED that Sharemaster’s motion is DENIED.   

For the Commission, by the Office of the General Counsel, pursuant to delegated 

authority. 

 

 

 

       Brent J. Fields     
          Secretary 
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