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Richard D. Feldmann (“Feldmann”) requests that we reduce the amount of disgorgement
and prejudgment interest he was ordered to pay in a 2014 settled order.1 Feldmann argues that
had he not settled, a law judge would have imposed a much lower disgorgement obligation on
him, consistent with a 2015 initial decision imposing sanctions on other respondents in the case.2
The Division of Enforcement opposes Feldmann’s request. We deny his request because
Feldmann has not demonstrated compelling circumstances sufficient to modify the settlement.
I.

Background

On September 23, 2013, the Commission instituted administrative and cease-and-desist
proceedings against ten respondents formerly associated with McGinn, Smith & Co., Inc.,
previously a registered broker-dealer.3 Nine of those respondents, including Feldmann, were
charged with willfully violating Section 17(a) of the Securities Act of 1933, Section 10(b) of the
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Securities Exchange Act of 1934, and Exchange Act Rule 10b-5 for recommending without any
reasonable basis to do so that customers purchase certain securities, and for making
misrepresentations and omissions concerning those securities.4 Those nine respondents were
also charged with willfully violating Securities Act Sections 5(a) and (c) by offering and selling
securities for which no registration statements were in effect and for which there was no
available exemption.5 A tenth respondent was charged solely with supervisory violations.6
Feldmann subsequently submitted an offer of settlement, which the Commission
accepted. In a settled order issued on April 3, 2014, the Commission found that Feldmann
willfully violated Securities Act Sections 5(a), 5(c), and 17(a), Exchange Act Section 10(b), and
Rule 10b-5.7 Among other things, the Commission found that Feldmann “offered and sold notes
to accredited and unaccredited investors alike for which no registration statements were in effect,
and no exemptions applied,” and “knowingly or recklessly: (a) failed to perform adequate due
diligence to form a reasonable basis for his recommendations to customers and ignored a number
of red flags concerning the offerings; and (b) made misrepresentations and omissions in selling
. . . fraudulent note offerings to investors from 2003 to 2009.”8 The Commission ordered
Feldmann to cease and desist from committing or causing violations and any future violations of
those provisions; imposed industry, Investment Company Act, and penny-stock bars; and
ordered him to pay disgorgement of $299,000, prejudgment interest of $55,384.87, and a civil
penalty of $130,000.9
On February 25, 2015, the Commission’s chief administrative law judge issued an initial
decision finding that seven of the eight other respondents charged with nonsupervisory violations
had violated the antifraud provisions and Section 5.10 Among other sanctions, the law judge
ordered those respondents to disgorge commissions made for sales of the securities at issue after
February 1, 2008—the date on which the law judge found all elements necessary for finding
fraud had been satisfied—but did not require them to disgorge commissions received for earlier
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sales.11 Five of these respondents appealed that decision to the Commission, and, on appeal, the
Division argues, among other things, that the disgorgement ordered against them should be
increased.12
In a letter to the Commission’s Secretary and a Division attorney dated February 10,
2016, Feldmann requested that his disgorgement obligations and the associated prejudgment
interest be reduced in light of the initial decision. Feldmann asserted that “[t]he overwhelming
bulk of the $299,000 in commissions that [he] consented to disgorge arose out of sales that took
place prior to February 1, 2008,” and that, if he had not settled, “the amount that he would have
been ordered to disgorge would be only a small fraction of $299,000, and the amount of
prejudgment interest would also be correspondingly lower.” Feldmann speculated that, in the
absence of a settlement, his “disgorgement amount could well have been less than $10,000.”
The Commission issued an order directing both parties to brief the issues raised by
Feldmann’s letter.13 The Division opposed Feldmann’s request to reduce his disgorgement
obligations. It asserted that the timing of Feldmann’s request—made only after a district court
collection action seeking payment of Feldmann’s disgorgement and other monetary obligations
was filed—showed that Feldmann objected to paying any disgorgement at all. The Division also
argued that Feldmann’s request should be denied because he had failed to show compelling
circumstances warranting relief and because the finality of the settlement should not be
disturbed. Feldmann did not file a brief in response. The district court stayed the collection
action against Feldmann until thirty days after a ruling on his request to modify his disgorgement
obligations.14
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II.

Analysis

To modify his settled order, Feldman must establish that there are, at a minimum,
“compelling circumstances” to do so.15 Feldmann bases his request to modify the settled order
entirely on circumstances that were foreseeable when he entered into the settlement.16 Feldmann
argues that if he had not settled he would not have been ordered to pay as much in disgorgement
as under the settled order. This is not compelling; in all settlements, a party—by forgoing a trial
on the merits—relinquishes any possibility of a more favorable outcome.17 However, settling
parties achieve the certainty of avoiding a potentially worse outcome, while avoiding the time
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and expense of additional litigation.18 By settling, Feldmann accepted the risk that a law judge
might order lesser sanctions against other respondents than those to which he agreed, but
achieved the benefits attendant to a certain resolution.19 That following a hearing, a law judge
issued an initial decision that imposed a lower disgorgement amount against different parties is
not a “compelling circumstance” sufficient to reopen his settlement. Allowing Feldmann to
pursue additional proceedings now would undermine our “‘strong interest’ in the finality of our
settlement orders.”20 It would be unworkable to allow respondents to settle, forgo proceedings,
and then argue that the result obtained by other respondents who did litigate their own cases
should be applied to the settling respondents.21
We reject Feldmann’s claims that revising his disgorgement obligations in line with the
initial decision would “more fairly and equitably reflect his liability.”22 The initial decision
addressed only those respondents who did not settle their claims, not Feldmann. No record was
developed with respect to him, and the law judge had no reason or occasion to address the facts
relevant to his sanctions. In any event, we are not obligated to make our sanctions uniform,23
and sanctions in settled and litigated proceedings cannot be meaningfully compared.24
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Finally, Feldmann argues that reducing his disgorgement obligation would be consistent
with the Commission’s decision to modify bars imposed in settled orders in light of the D.C.
Circuit’s decisions in Teicher v. SEC25 and Koch v. SEC.26 These cases held that the
Commission did not have statutory authority to impose certain components of bar orders under
specified statutory provisions. These cases had nothing to do with the Commission’s authority to
order the disgorgement to which the respondent had agreed; and unlike those orders, there has
been no post-settlement, judicial determination in light of which the sanctions imposed were no
longer authorized by the governing substantive law.

(… continued)
‘pragmatic considerations such as the avoidance of time-and-manpower-consuming adversarial
litigation’ that enter into decisions to accept offers of settlement from respondents. For this
reason they cannot be meaningfully compared to the sanctions imposed in litigated cases, which
are the result of fact-specific considerations of various factors designed to best protect the public
interest.” (quoting Philip A. Lehman, Exchange Act Release No. 54660, 2006 WL 3054584, at
*9 (Oct. 27, 2006))), petition denied, 653 F.3d 130 (2d Cir. 2011).
Although not controlling in our administrative proceedings, we note that a “motion under
Rule [of Civil Procedure] 60(b) cannot be used to avoid the consequences of a party’s decision to
settle . . . litigation or to forego an appeal from an adverse ruling.” Sampson v. Radio Corp. of
Am., 434 F.2d 315, 317 (2d Cir. 1970). By entering into a settlement, Feldmann elected to forgo
further proceedings. His “choice was a risk, but calculated and deliberate and such as follows a
free choice.” Ackermann v. United States, 340 U.S. 193, 198 (1950) (finding that the petitioner,
whose co-defendants had successfully appealed an adverse judgment, had not brought “himself
within any division of Rule 60(b) which would excuse him from not having taken an appeal”).
Feldmann “cannot be relieved of such a choice because hindsight seems to indicate to him that
his decision . . . was probably wrong, considering the outcome of [the other respondents’] case.”
See id.; see also United States v. Picone, 773 F.2d 224, 226 (8th Cir. 1985) (affirming district
court’s refusal to allow defendant to “withdraw his plea . . . because one of his codefendants has
since been acquitted”).
25
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Feldmann’s request to modify the ordered disgorgement fails for the separate and
independent reason that he gave up the right to further proceedings when he settled.27 Feldmann
waived a hearing and other proceedings before the law judge—such as those that would be
necessary to evaluate his argument that he is in the same position as the non-settling
respondents28—as well as post-hearing procedures and judicial review. That waiver precludes
him from challenging his settlement.29
Accordingly, IT IS ORDERED that the request of Richard D. Feldmann to reduce the
amount of disgorgement he was ordered to pay in a settled order dated April 3, 2014, is
DENIED.
By the Commission.

Brent J. Fields
Secretary
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