UNITED STATES DISTRICT COURT i “
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE : L opsilvRs
COMMISSION, :
Plaintiff,
. Civil Action No.
— against — T Fan - S A R S e
S S UL A
THOMAS WEISEL PARTNERS LLC, o R
Defendant.
CONSENT OF DEFENDANT
THOMAS WEISEL PARTNERS LLC
1. Defendant Thomas Weisel Partners LLC (“Defendant™) acknowledges having

been served with the Complaint in this action, enters a general appearance, and admits the
Court’s jurisdiction over Defendant and over the subject matter of this action.

2. Without admitting or denying the allegations of the Complaint (except as to
personal and subject matter jurisdiction, which Defendant admits), Defendant hereby consents to
the entry of the Final Judgment and Addendum A to the Final Judgment in the form attached
hereto and incorporated by reference herein, which, among other things:

a) permanently restrains and enjoins Defendant from violating Section 17(b)
of the Securities Act of 1933 [15 U.S.C. § 77q(b)], Rules 2110, 2210, and
3010 of the Conduct Rules of NASD, Inc. (“NASD”), and Rules 342, 401,
472 and 476 of the New York Stock Exchange, Inc. (“NYSE”);

b) orders Defendant to pay a total amount of $12,500,000; and



c) orders Defendant to comply with the undertakings set forth in
Addendum A to the Final Judgment.

3. As a result of the violations alleged in the Complaint, Defendant shall pay a total
amount of $12,500,000 (which amount includes the State Settlement Offer, as defined below,
and is subject to the decision of any state securities regulator(s) not to accept the State Settlement
Offer). This amount includes:

a) $5,000,000, as a penalty;
b) $5,000,000, as disgorgement of commissions and other monies; and
c) $2,500,000, to be used for the procurement of Independent Research, as
described in the undertakings set forth in Addendum A to the Final
Judgment.
No portion of the payment for Independent Research education shall be considered disgorgement
or restitution, and/or used for compensatory purposes.

4. The amount of $10,000,000, which is the sum of the penalty of $5,000,000 and
disgorgement of $5,000,000, consists of (1) $5,000,000 in connection with the resolution of this
action and related proceedings instituted by NASD and NYSE (the “Federal Payment™); and (2)
$5,000,000 that Defendant has offered to pay in connection with the resolution of related
proceedings by state securities regulators (which, for fhese purposes, shall include the District of
Columbia and Puerto Rico). (Defendant’s offer to the state securities regul'ators hereinafter shall
be called the “State Settlement Offer.”) Defendant shall pay the Federal Payment of $5,000,000
by wire transfer into an interest bearing account with the Federal Reserve Bank of New York

(“FRB-NY™), to be designated the “Thomas Weisel Partners LLC Distribution Fund Account”



on the tenth business day after entry of this Final Judgment in accordance with instructions to be
provided to Defendant by the FRB-NY and authorized or ordered by the Court.
Defendant shall simultaneously transmit proof of its payment to the Court, the Clerk of the
Court, and the Commission’s counsel in this action. By making this payment, Defendant
relinquishes all legal and equitable right, title, and interest in such funds, and no part of the funds
shall be returned to Defendant. These funds, together with any interest and income earned
thereon (collectively, the “Distribution Fund™), shall be held by the FRB-NY until further order
of the Court. In the event that any portion of the penalty described in Paragraph 3(a) above is
remitted for deposit into the Distribution Fund, such penalty amount shall be added to the
Distribution Fund and distributed pursuant to the Fair Funds provisions in Section 308 of the
Sarbanes-Oxley Act of 2002 and any further order of the .Court; provided, however, that the full
penalty amount and such portion shall still be considered a penalty for tax and any other
purposes. Pending further order of the Court, in accordance with the letter dated August 26,
2003 from the Director of the Administrative Office of the United States Courts to the
Commission’s counsel in connection with this action, the court registry fund fee pursuant to 28
U.S.C. § 1914 for the Distribution Fund shall be four (4) percent of the income earned on the
Distribution Fund. The Distribution Fund shall be managed in accordance with the terms of, and
shall be distributed pursuant to, the Final Judgment aﬁd any further applicable orders of the
Court. .

5. Defendant’s obligation to make the Federal Payment is not contingent or
dependent in any way or part on Defendant’s payments to state securities regulators pursuant to
the State Settlement Offer. The total amount to be paid by Defendant to state securities

regulators pursuant to the State Settlement Offer (and the total amount of the sum of the penalties



and disgorgement payable under Section II.A of the Final Judgment) may be reduced due to the
decision of any state securities regulator(s) not to accept the State Settlement Offer. In the event
a state securities regulator determines not to accept Defendant’s State Settlement Offer, the total
amount of the Federal Payment shall not be affected, and shall remain at $5,000,000. The total
amount of penalties paid (1) in the Federal Payment (“Pgeq”) and (2) pursuant to that portion of
the State Settlement Offer that is accepted by the state securities regulators (“Psues”) shall at all
times equal the total amount of disgorgement paid (3) in the Federal Payment (“Dreq”) and (4)
pursuant to that portion of the State Settlement Offer that is accepted by state securities
regulators (“Dsutes’). Insofar as any amount paid to the state securities regulators pursuant to the
State Settlement Offer is deemed a penalty, the amount of the Federal Payment that is deemed a
penalty shall be adjusted so that Preq + Pstates = Dred + Dstates-

6. Defendant agrees that it shall not seek or accept, directly or indirectly,
reimbursement or indemnification, including but not limited to payment made pursuant to any
insurance policy, with regard to any penalty amounts that Defendant shall pay pursuant to
Section II of the Final Judgment, regardless of whether such penalty amounts or any part thereof
are added to the Distribution Fund Account or otherwise used for the benefit of investors.
Defendant further agrees that it shall not claim, assert, or apply for a tax deduction or tax credit
with regard to any federal, state, or local tax for any penalty amounts that Defendant shall pay
pursuant to Section II of the Final Judgment, regardless of whether such pf;nalty amounts or any
part thereof are added to the Distribution Fund Account or otherwise used for the benefit of
investors. Defendant understands and acknowledges that these provisions are not intended to
imply that the Commission would agree that any other amounts the Defendant shall pay pursuant

to the Final Judgment may be reimbursed or indemnified (whether pursuant to an insurance



policy or otherwise) under applicable law or may be the basis for any tax deduction or tax credit

with regard to any federal, state, or local tax.

7. Defendant agrees to the undertakings set forth in Addendum A to the Final
Judgment.
8. Defendant agrees that this Consent and the undertakings set forth in Addendum A

to the Final Judgment shall be incorporated into the Final Judgment with the same force and
effect as if fully set forth therein.

9. Defendant acknowledges that any violation of any of the terms of the Final
Judgment may place it in contempt of this Court and subject it to civil or criminal sanctions, or
both.

10. Defendant states and understands that, on the basis of the Final Judgment, the
Commission will not institute a proceeding against Defendant pursuant to Sections 15(b), 15B,
15C or 19(h) of the Securities Exchange Act of 1934 (the “Exchange Act”) [15 U.S.C. §§ 780(b),
780-4, 780-5, 78s(h)].

11.  Defendant waives the entry of findings of fact and conclusions of law pursuant to
Rule 52 of the Federal Rules of Civil Procedure.

12.  Defendant waives any right it may have to appeal from the entry of the Final
Judgment. |

13.  Defendant enters into this Consent voluntarily and represen'ts that no threats,
offers, promises, or inducements of any kind have been made by the Commission or any
member, officer, employee, agent, or representative of the Commission to induce Defendant to

enter into this Consent.



14.  Defendant will not oppose the enforcement of the Final Judgment on the ground,
if any exists, that it fails to comply with Rule 65(d) of the Federal Rules of Civil Procedure, and
hereby waives any objection based thereon.

15.  Defendant waives service of the Final Judgment and agrees that entry of the Final
Judgment by the Court and filing with the Clerk of the Court will constitute notice to Defendant
of its terms and conditions. Defendant further agrees to provide counsel for the Commission,
within thirty days after the Final Judgment is filed with the Clerk of the Court, with an affidavit
or declaration stating that Defendant has received and read a copy of the Final Judgment.

16.  Consistent with 17 C.F.R. § 202.5(f), this Consent resolves only the claims
asserted against Defendant in this civil proceeding. Defendant waives any claim of Double
Jeopardy based upon the settlement of this proceeding, including the imposition of any remedy
or civil penalty herein. Defendant further acknowledges that the Court’s entry of a permanent
injunction may have collateral consequences under federal or state law and the rules and
regulations of self-regulatory organizations, licensing boards, and other regulatory organizations.
Such collateral consequences include, but are not limited to, a statutory disqualification with
respect to membership or participation in, or association with a member of, a self-regulatory
organization. This statutory disqualification has consequences that are separate from any
sanction imposed in an administrative proceeding. Defendant has made, or will make, various
applications for temporary and permanent relief from such disqualiﬁcatior;s and collateral
consequences with the Commission, the states, various self-regulatory organizations, licensing
boards, and other regulatory organizations, with the express understanding that the staff of the

Commission does not oppose the grant of such relief pursuant to those applications.



17.  Defendant understands and agrees to comply with the Commission’s policy “not
to permit a defendant or respondent to consent to a judgment or order that imposes a sanction
while denying the allegation in the complaint or order for proceedings.” 17 C.F.R. § 202.5. In
compliance with this policy, Defendant agrees: (i) not to take any action or to make or permit to
be made any public statement denying, directly or indirectly, any allegation in the Complaint or
creating the impression that the Complaint is without factual basis; and (ii) that upon the filing of
this Consent, Defendant hereby withdraws any papers filed in this action to the extent that they
deny any allegation in the Complaint. If Defendant breaches this agreement, the Commission
may petition the Court to vacate the Final Judgment and restore this action to its active docket.
Nothing in this paragraph affects Defendant’s: (i) testimonial obligations; or (ii) right to take
legal or factual positions in defense of litigation or in defense of other legal proceedings in which
the Commission is not a party.

18.  Defendant hereby waives any rights under the Equal Access to Justice Act, the
Small Business Regulatory Enforcement Fairness Act of 1996, or any other provision of law to
pursue reimbursement of attorney’s fees or other fees, expenses, or costs expended by Defendant
to defend against this action. For these purposes, Defendant agrees that Defendant is not the
prevailing party in this action since the parties have reached a good faith settlement.

19. Defendant hereby undertakes and agrees to cooperate with the Commission’s
investigation in In the Matter of Certain Analyst Conflicts of Interest (HO—b94 79). Defendant
further undertakes and agrees that, at the Commission’S request, and without service of a
subpoena, Defendant will provide, subject to the privileges and protections available to
Defendant under the attorney-client privilege and attorney work-product protections, information

and discovery relating to the subject matter of the Commission’s Complaint in this action.



Defendant further undertakes and agrees to use all best efforts to make its principals, partners,
officers, and/or employees available for interviews and to testify at any deposition, judicial or
administrative proceeding, or private investigation of the Commission, related to the
Commission’s Complaint in this action, any allegations therein, and any litigation or proceeding
based thereon or related to any other proceeding brought by the Commission as a result of this
proceeding. For purposes of litigation involving the Commission: (i) Defendant will accept
service of notices from the Commission requesting information or discovery from Defendant, or
subpoenas directed to Defendant, by mail or facsimile transmission and appoints Defendant’s
undersigned attorney as agent to receive such notices and subpoenas; and (ii) any such notices or
subpoenas may be served and may request testimony beyond the territorial limits imposed by
Rule 45 of the Fed.R.Civ.P., and Defendant consents to personal jurisdiction over it in any
United States District Court for purposes of enforcing any such subpoena.

20.  Defendant agrees that the Commission may present the Final Judgment to the

Court for signature and entry without further notice.



21.  Defendant agrees that this Court shall retain jurisdiction over this matter for the

purpose of enforcing the terms of the Final Judgment.

Dated: July"’_é, 2004 KP MCV Wr)

ﬁomas Weisel PartnerﬂLC
By: Da VI'D BayLoR
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Robert A. Sacks, Esquire
SULLIVAN & CROMWELL LLP
1888 Century Park East

Los Angeles, CA 90067

(310) 712-6640

Attorney for Defendant




Certificate of Authority — Thomas Weisel Partners LLC

I, Thomas E. Johann, General Counsel and Secretary of Thomas Weisel
Partners LLC (“TWP”), do hereby certify that David Baylor is Chief Administrative
Officer of TWP, and is duly authorized to act on behalf of TWP, and in his sole
discretion, to negotiate, approve and accept the Consent and Final Judgment in
substantially the form agreed to by TWP, in connection with the proposed proceedings by
the United States Securities and Exchange Commission against TWP and, in this regard,
to undertake such actions as he may deem necessary, advisable or appropriate, including
the execution of such documentation as may be required by the United States Securities
and Exchange Commission, in order to carry out the foregoing.

I further certify that the aforesaid authority has not been amended or
revoked in any respect and is still in force and effect.

IN WITNESS WHEREOF, I have executed this Certificate under penalty

of perjury this Vo day of July, 2004.

Thomas E. Johann




