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PRELIMINARY STATEMENT

Treehouse Real Estate Investment Trust (“TREIT” or the “Company”) respectfully
submits this reply brief in further support of its application for review of action by the NYSE

denying TREIT the opportunity to apply to have its shares listed on the NYSE.

The NYSE’s response to TREIT’s initial brief is simply that the NYSE has broad
discretion provided by its listing rules and it appropriately exercised that discretion in denying
TREIT’s listing. While the NYSE’s broad discretion is undisputed, that discretion still has limits
which were vastly exceeded here. Pursuant to the Exchange Act, the NYSE cannot implement
policies that impose an inappropriate burden on competition, which it has done here; it cannot
circumvent the formal rule-making process by engaging in clandestine policy changes, which it
has done here; it cannot inconsistently and arbitrarily apply a blanket policy to listing decisions,
which it has done here; and it cannot deny listing applications without developing a record for

the Commission’s review, which it has done here.

Further, the NYSE’s attempt to demonstrate that its denial was a “necessary and
appropriate response” to TREIT’s listing request must also be rejected. The NYSE’s rationale
for continuing to list Innovative Industrial Properties, Inc. (“IIPR”) while denying listing to
TREIT, is insufficient and unconvincing. Moreover, the NYSE has chosen not to even address
the several exchange-traded funds (“ETFs”) focused on the cannabis industry that it listed affer
denying TREIT’s application which has the effect of actually increasing investment and
distribution channels for IIPR and other companies doing business with the cannabis industry
that are similarly situated to TREIT. For these reasons;, and those set forth below, the

Commission should set aside the NYSE’s listing decision.



ARGUMENT
A. The NYSE’s Decision Exceeds the Statutory Limitations on its Discretion
The NYSE’s discretion is not absolute nor limitless. Section 19(f) of the Exchange Act

provides a check on the NYSE’s undisputedly broad discretion by requiring the Commission to
review any NYSE decision to ensure that (1) it does not impose any burden on competition not
necessary or appropriate in furtherance of the purposes of the Exchange Act; (2) the specific
grounds for the determination exist in fact; (3) the determination was in accordance with the
NYSE’s rules; and (4) that the rules are, and were applied in a manner, consistent with the

Exchange Act. 15 U.S.C. § 78s(f).

The NYSE’s discretion does not permit the NYSE to engage in ad hoc and behind the
scenes rule-making, nor does it permit the exchange to establish and implement what it claims to
be a new policy prohibiting the listing of entities indirectly involved in the cannabis industry
that, as has been demonstrated by TREIT in its opening brief (“Opening brief” or “Br.”), has
been applied in a discriminatory and unfair manner. Through the subsequent listing of ETFs that
track the cannabis industry and the continued listing of IIPR, as well as other companies such as
Scotts Miracle-Gro, HP, Inc., and Salesforce.com, the NYSE has acted in an arbitrary and

capricious manner.! Br. at 9-13.

!In other contexts, an inconsistent and vague application of discretion would be subject to
review and set aside or remanded for further consideration. An agency decision is arbitrary and
capricious “if the agency has relied on factors which Congress has not intended it to consider,
entirely failed to consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible that it could not
be ascribed to a difference in view or the product of agency expertise.” Motor Vehicle Mfrs.
Ass’n of U.S., v. State Farm Mutual, 463 U.S. 29, 43, 56, 57 (1983) (remanding to agency
because “[a]n agency's view of what is in the public interest may change” but the agency must
explain the evidence which is available, and must offer a “rational connection between the facts
found and the choice made.”); N.W. Envtl. Def. Ctr. v. Bonneville Power Admin., 477 F.3d 668,
690 (9th Cir. 2007) (setting aside the decision because the agency changed its course of view
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B. The NYSE Has Applied Its “Policy” in a
Discriminatory and Inconsistent Fashion

The NYSE’s justification for its policy change does not withstand close scrutiny, and
even if it did, the NYSE fails to address the listing of the ETFs that confirm it is acting in a
discriminatory and inconsistent manner.

i Legal and Regulatory Landscape

Confronted with the overwhelming record showing a continuing trend toward a more
favorable legal and regulatory landscape for cannabis-related companies, the NYSE points to the
memorandum drafted by former Attorney General Jeff Sessions (the “Sessions Memo™), as
evidence that the legal environment is “markedly different” from when the NYSE listed IIPR.
Resp. at 4. The Sessions Memo revised the August 2013 memorandum drafted by former
Deputy Attorney General James Michael Cole, which “deprioritized” federal enforcement related
to state-legal cannabis operations (the “Cole Memo”). To be clear, companies facing criminal
exposure under federal law before the Cole Memo still faced criminal exposure after the Cole

Memo. The Cole Memo was a statement of priorities, not a change in the law.

Even though the Sessions Memo rescinded that guidance, federal prosecutors are still
guided by the Justice Manual, which recommends that federal enforcement agents “give careful
consideration to the extent to which prosecution would accord with [] national and local
priorities, as well as federal law enforcement initiatives or operations designed to accomplish

them, whether on a national level or by important impact on local law enforcement needs.”?

without “cogently explain[ing] its decision” and “the record does not indicate that that decision
was the output of a rational decision-making process.”).

2 See U.S. Dep’t of Justice, Justice Manual § 9-27.260, available at
https://www.justice.gov/im/jm-9-27000-principles-federal-prosecution#9-27.260.



Other federal actions demonstrate that marijuana enforcement continues to be deprioritized on a
national and local level, including Congress’s annual renewal of the Rohrabacher-Farr
Amendment since 2014 which blocks the Department of Justice (“D0OJ”) from using federal
funds to prosecute state-legal medical marijuana programs. TREIT Memo at 13-14. In addition,
the Department of the Treasury Financial Crimes Enforcement Network issued its own guidance
in January 2014 in response to the Cole Memo that established a SAR reporting regime for the
cannabis industry. TREIT Memo at 12. Despite the rescission of the Cole Memo, that guidance

is still in effect. Id. at 13.

Moreover, the NYSE seeks to freeze time to January 2018, when the Sessions Memo was
issued, and does not address the fact that since then the DOJ has not prosecuted any state-law
compliant cannabis operators. TREIT Memo at 12. Nor does it address that Jeff Sessions
resigned in November 2018. Most importantly, the NYSE does not address the public statements
made by current Attorney General William Barr during his confirmation regarding his intention
to not pursue enforcement against state-legal cannabis businesses. Br. at 5-6 (citing TREIT
Memo at 13).

The NYSE claims that it will not accept cannabis-related companies for listing “unless
and until there [are] further material developments in the legal and regulatory environment.”
Resp. at 4-5. The resignation of Jeff Sessions in November 2018, the public statements made by
Attorney General Barr, the growing momentum in Congress, and the continued applicability of
the FinCEN guidance notwithstanding the withdrawal of the Cole Memo, all of which occurred
prior to TREIT’s application for listing, are among the material developments that the NYSE has
failed to appropriately consider, not to mention the complete absence of any federal prosecutions

targeting state-law compliant cannabis operators based solely on their violations of the



Controlled Substances Act (“CSA™) before, during, or after Sessions’ brief tenure.> In any event,
the NYSE’s recent listing of three cannabis-focused ETF’s with holdings that include IIPR, a
company with an identical business model to TREIT, is flatly inconsistent with its professed
belief that the legal and regulatory climate has deteriorated since the listing of IIPR.
i, Ad Hoc, Inconsistent, and Unfair Application of Policy

The NYSE attempts to justify its decision to maintain IIPR’s listing while denying one to
TREIT by asserting that it “also considered the fact that a delisting would cause harm to
shareholders in IIPR who had acquired their shares on the basis that IIPR was listed on the
Exchange.” TREIT is not advocating for the delisting of IIPR (or any of the similarly situated
companies) but, it is well settled that harm to future prospective investors must be prioritized
over harm to current investors. See, e.g., In the Matter of the Application of Creative Medical
Development, Inc., Release. No. 37611, Admin. Proc. File No. 3-8871 (August 27, 1996), at7
(“Though exclusion from the system may hurt existing investors, primary emphasis must be
placed on the interests of prospective future investors. The latter group is entitled to assume that
the securities in the system meet the system’s standards.”); In the Matter of the Application of
KLH Engineering Group, Inc., Release No. 36422, Admin. Proc. File No. 3-8574 (October 26,
1995), at 4 (“The minimum listing requirements are meant to protect investors and the integrity |
of the market, and are non-discriminatory. Public investors rely on the standards provided by
Nasdagq, and are entitled to assume that listed securities meet its minimum listing

requirements.”); In the Matter of the Application of Biorelease Corporation, Release No. 35575,

3 Indeed, as discussed in Section D, had the NYSE undergone the appropriate rule-making
process, this policy would have been subject to notice and comment, allowing for interested
individuals to comment on the implications.



Admin. Proc. File No. 3-8448 (April 6, 1995). The fact that NYSE continues to list [IPR
demonstrates that this concern is not so significant after all. And, while the NYSE focuses on
IIPR in its Response, NYSE also lists several other companies that “could be found to violate the
CSA or other federal criminal laws and give rise to a risk that the company might be subject to
criminal prosecution,” such as Scotts Miracle-Gro, HP, Inc., and Salesforce.com — all of which
continue to be listed. See Resp. at 3 and Br. at 10-13.

Significantly, the NYSE has also failed to address its initial listing of three ETFs with
holdings in the cannabis industry in May and July 2019. See Br. at 1, 11-12. These entities were
listed after the NYSE denied TREIT the opportunity to list, after the NYSE’s asserted
conversations with the SEC concerning its new policy in September 2018, and long after the
legal environment purportedly became “markedly different” as a result of the Sessions Memo.
Resp. at 4. These cannabis-focused ETFs invest in companies like IIPR and Greenlane that
provide services to the cannabis industry and as such, these ETFs pose the same purported public
policy risk to investors as TREIT. Resp. at 3. In fact, by listing the three ETFs, the NYSE is
expanding distribution channels for IIPR which is flatly contrary to its expressed concern about
the public interest and changed circumstances. If such concerns, in fact, led the NYSE to deny
TREIT’s listing application, as NYSE claims, the same concerns would have applied equally to

the listing of the three ETFs whose holdings consist of companies that also violate the CSA.>

4 As noted in TREIT’s Opening brief, the Commission, which also has an investor protection
function, has declared effective the registration statements of companies who operate in the
cannabis industry. Br. at 23.

5 For example, YOLO and THCX have holdings in Greenlane, a company that specifically
targets the cannabis industry and its clients include licensed cannabis cultivators, processors, and
dispensaries in the United States and Canada. TREIT Motion, Ex. B, C, and E.



C. Any Burden on Competition Must be Tied To A Regulatory Purpose
The NYSE has not cited any regulatory purpose to justify the burden on competition

imposed by its inconsistent application of its policy to listing cannabis companies,. as required
under the Exchange Act. Br. at 14-15. Because of its NYSE listing, TREIT’s competitor, IIPR,
is afforded an opportunity for growth through its superior visibility on a leading global listing
exchange, increased volume-based liquidity, and trading at significantly higher rates than other
REITs. Br. at 16-18. IIPR recognizes these competitive advantages and publicly touts its
monopoly as the only listed cannabis REIT to further attract investors. Id. These are facts that
the NY SE does not dispute and likely did not even consider when making TREIT’s listing
determination. See Resp. at 6 (“The Exchange does not express any view as to the effect of its
listing determination on the Company’s competitive position.”). The NYSE does not, however,
have the luxury of declining to express a view of its new policy’s effect on TREIT’s competitive
position where the Exchange Act mandates that any policy that imposes a burden on competition
not necessary or appropriate must be set aside. Br. at 15. The NYSE must weigh the
competitive injuries to TREIT flowing from its new policy, and there is no indication in the
record or in the Response that it has done so. See Section 6(b) of the Exchange Act; see Saad v.
SEC, 718 F.3d 904, 914 (D.C. Cir. 2013) (review of SEC review of NASD sanction consisting of
a lifetime bar, remanding for further review and finding that the Commission abused its
discretion by failing to address mitigating circumstances and reasoning that the Commission
could not “use a blanket statement to disregard potentially mitigating factors™).

D. The NYSE is Operating Outside Rule Making Requirements

The NYSE’s Response confirms that it has circumvented the rule-making process by

adopting a new policy barring companies indirectly engaged in the cannabis industry from



listing. According to the NYSE, the decision was based on a review of its approach to “the
listing of companies that conduct business with entities involved in the production or distribution
of cannabis products in the United States” after a “change in approach at DOJ,” referring to the

rescission of the Cole Memo and issuance of the Sessions Memo. Resp. at 4-5.

Even assuming the NYSE’s statement of the reasons for its change of policy (for which
there is no record evidence) are accurate, this new policy—applicable to the entire cannabis
industry and those doing business with it—is precisely the type of action that must be
promulgated through the formal rule-making process. Br. at 20-23. Because the NYSE’s new
listing policy for cannabis-related companies is not reasonably or fairly implied by an existing
NYSE rule, the NYSE was required to seek SEC approval for a new rule under Exchange Act
Rule 19b-4(c). 15 U.S.C. § 78s(b); Br. at 21-22 (discussing In the Matter of the Applications of
William Higgins, Release No. 34-24429, Admin. Proc. File No. 3-6609 (May 6, 1987)). This
approval process would have included a notice and comment period, which would have allowed
for a more fully developed record of the considerations in making such a blanket policy,

including the legal and regulatory landscape at issue.

In its Response, the NYSE describes for the first time a call with SEC staff on September
6, 2018, on which the NYSE purportedly outlined its revised approach to new cannabis-related
listings and its decision that the new approach did not require it to delist IIPR.® Resp. at 5. Such
routine regulatory communications cannot take the place of the required rule-making procedures.

The NYSE does not provide any detail on what the Staff was told during this call. We are

6 As a procedural matter, this call is not included in the record and thus, the Commission should
not consider it in making its determination. See SEC Rules of Practice, R. 460; In the Matter of
the Application of Capwest Securities, Inc., Release No. 71340, Adm. Proc. No. 3-15259
(January 17, 2014) at 5 n.43.



confident, however, that the SEC staff would not approve of any new policy or change in policy
that violated the rulemaking requirements or Section 19(f), just as the Staff would not give
blanket preclearance to any application of such a policy that would violate Section 19(f).

This circumvention of the rulemaking process has led to confusion by cannabis-related
companies regarding the NYSE’s position and standards on listing such companies. In April and
May 2019, respectively, two of the ETFs listed on the NYSE, YOLO and MJ, submitted legal
opinion letters representing NYSE’s position with respect to cannabis listings as follows:

The NYSE Exchanges are open to listing companies involved in the cannabis industry

who are involved in biotech (22nd Century Group: XXII); investment in the industry

outside of United States (Canopy Growth Corp.: CGC; the Fund: MJ); the agricultural
sector (Scott's Miracle Grow Co.: SMG); and the real estate sector (Industrial Properties,

Inc.: IIPR). United States based companies that “touch the plant” (i.e., those that grow or

distribute cannabis) are not eligible to list at this time. Br. at 24.”

This summary of the NYSE’s position is clearly inconsistent with the NYSE’s stated policy for
denying TREIT’s listing application. This confusion in the market is a direct result of the
NYSE’s clandestine rule-making process in violation of the Exchange Act, which the NYSE
does not even bother to address in its Response.

E. The Basis for the NYSE Determination Does Not Exist in Fact

As detailed in TREIT’s Opening brief, because there is no record of the NYSE’s listing
determination, the NYSE’s decision should be set aside. Br. at 28. The NYSE does not respond
to this argument, but instead compounds its problem by referring to several events outside of the

record in its Response without any support or motion to adduce additional evidence, as required

by Commission rules. See, e.g., Resp. at 4-5. Given the complete lack of record demonstrating

7 This articulation of the NYSE’s “policy” would permit TREIT to list, as TREIT does not
“touch the plant” but instead is a company in the real estate sector that provides services to
companies that do.



that the NYSE’s determination was based on specific facts, the Commission must set aside the

NYSE’s decision denying TREIT a listing. See Br. at 29 (discussing In the Matter of the

Application of CleanTech Innovations, Inc., Release No. 69968, Admin. Proc. File No. 3-14640

(July 11, 2013); In the Matter of the Application of Eagle Supplv Group, Inc., Release No. 34-

39800, Admin. Proc. File No. 3-9313 (Mar. 25, 1998)).

- CONCLUSION

Accordingly, TREIT requests that the Commission set aside the NYSE action and require

NYSE to consider and review TREIT’s listing application in accordance with the requirements

of Section 19(f) of the Exchange Act and NYSE rules.

Dated: September 30,2019
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IN THE MATTER OF THE APPLICATION OF..., Release No. 35575...

Release No. 35575 (S.E.C. Release No.), Release No. 34-35575, 59 S.E.C. Docket 68, 1995 WL 217682

S.E.C. Release No.
Securities Exchange Act of 1934

SECURITIES AND EXCHANGE COMMISSION (S.E.C.)

IN THE MATTER OF THE APPLICATION OF BIORELEASE CORPORATION
8A Industrial Way, Suite 3
Salem, New Hampshire 03079
FOR REVIEW OF ACTION TAKEN BY THE NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC.

Admin. Proc. File No. 3-8448
April 6, 1995

OPINION OF THE COMMISSION

REGISTERED SECURITIES ASSOCIATION—DELISTING FROM THE NASDAQ SMALLCAP MARKET

Financial Condition

*1 Where registered securities association removed a security from its automatic quotation system because the issuer of the
security was not in compliance with the maintenance standards for total assets and capital and surplus requirements, held,
review proceeding dismissed.

APPEARANCES:

R. Bruce Reeves, President and Chief Executive Officer of Biorelease Corporation, for the Corporation.

T. Grant Callery, John J. Flood, and Susan L. Beesley, for the National Association of Securities Dealers, Inc.
Appeal filed: August 9, 1994

Last brief received: December 12, 1994

Biorelease Corporation (“Biorelease” or the “Company™), an issuer formerly listed on the Nasdaq SmallCap Market (“Nasdaq
SmallCap”), appeals the decision of the National Association of Securities Dealers, Inc. (“NASD”) to delist the Company's
securities. The NASD found that Biorelease was not in compliance with the requirements that it maintain $2 million total assets

and $1 million in capital and surplus. !
1L

Biorelease is engaged in efforts to market a cell culture product and in the research and development of drug delivery products
and blood substitutes. The Company was incorporated in Delaware in 1986 under the name OIA, Inc. The Company had no
substantive operations until June 1992, when it acquired a majority of the ownership of a second company. During the summer
of 1992, the Company changed its name to Biorelease. Biorelease became listed on Nasdaq SmallCap in October 1992.

On November 19, 1993, Biorelease filed a Form 10—QSB for the period ended September 30, 1993, which reported that the
Company had $1,390,790 in assets and $942,814 in capital and surplus. 2 By letter dated November 29, 1993, the NASD advised

WESTLAW & 2016 Thomson Reuters. No claim to original U.S. Government Works, g



IN THE MATTER OF THE APPLICATION OF..., Release No. 35575...

Biorelease that the Company's total assets and capital and surplus, as reflected in its Form 10-QSB, were below the amount
required for continued inclusion in Nasdaq SmallCap.

On December 9, 1993, the Company by letter requested an exception to the listing requirements. In a subsequent letter dated
December 22, 1993, the Company stated that its public offering during the summer of 1993 had been unsuccessful because of
market conditions, and that normal continuing development expenses had caused a shortfall in assets and capital. The Company
asserted that it planned to reestablish compliance with the Nasdaq SmallCap maintenance standards by February 1994, through
the exercise of certain outstanding warrants, effecting a private placement of approximately $800,000 on or before February
15, 1994, and closing an additional off-shore Regulation S offering totaling $3.5 million in the third and fourth quarters of its
fiscal year, together with the exercise of additional warrants.

*2 By letter dated January 13, 1994, the Nasdaq Listing Qualifications Committee (“*Qualifications Committee™) granted the
Company an exception until February 15, 1994. The Qualifications Committee stated that Biorelease should file a Form 8-K
evidencing compliance with the listing maintenance criteria by that date. The Committee made clear that it was granting the
exception in reliance on the representations that warrants in the amount of $300,000 would be exercised and that $300,000
would be obtained in a private placement by February 15, 1994. A symbol “C” was added to the Company's trading symbol
on Nasdaq SmallCap, to indicate to market participants that the Company had received a temporary exception to the Nasdaq
qualifications requirements. The exception was subsequently extended until February 18, 1994.

The Company thereafter represented that, prior to February 15, 1994, it had received $501,032 from the exercise of warrants
and had closed a private placement of 2.8 million shares of its common stock with an offshore investor group pursuant to which
the Company received demand notes in the total face amount of $2,100,000 due by May 15, 1994, On February 17, 1994, the
Company submitted a Form 10-QSB for the quarter ended December 31, 1993. The Company claimed that, in its auditors' view,
the demand notes could properly be included as an asset in the Company's subsequent March 31, 1994 financial statement, if

the notes were paid by the date that the later statements were released, i.e. May 15, 1994. 3 Because the Company expected to

be paid by May 15, 1994, it asserted that the notes receivable were currently recordable, and, accordingly, the Company was
in compliance with Nasdaq SmallCap standards for continued listing.

By letter dated February 25, 1994, the NASD informed Biorelease that the Qualifications Committee had determined that the
Company was not in compliance with the terms of Nasdaq's January exception, and Biorelease would therefore be delisted on

February 28th. 4 The NASD delisted the Company's securities from Nasdaq SmallCap on February 28, 1994.

On March 1, 1994, the Company submitted a letter requesting that it be relisted, pending receipt of its financial statements for
the quarter ending March 31, 1994. In addition to its reiterated assertions that it met the requirements for continued inclusion

in Nasdaq SmallCap, Biorelease stated that the delisting jeopardized negotiations for a pending financing arrangement. 3

By letter dated March 15, 1994, the NASD staff informed the Company that the Qualifications Committee had granted
Biorelease an additional 30—day extension, on the condition that, by April 18 Biorelease would file a Form 8-K, using as a
base, financials dated on or after January 31, 1994, showing compliance with all maintenance criteria for continued inclusion

in Nasdaq SmallCap. The company was relisted on March 18, 1994. 6

On April 1, 1994, Biorelease filed a Form 8-K containing a pro forma balance sheet dated as of February 28, 1994. The Form
8K showed that the Company had total assets of $4,385,303 and capital and surplus of $4,097,300. The assets listed included
the shareholder notes receivable, revalued at $1,450,000, and a new asset, 150,000 shares of preferred stock of Genesis Capital
Corporation (“GCC”), valued at $1,500,000. Biorelease stated that it had purchased the GCC stock on March 31, 1994, in
exchange for 1.5 million shares of newly-issued Biorelease common stock, and that the $1,500,000 valuation was based on the
March 31 closing date. In letters dated April 7 and 25, 1994, the Company urged that compliance had been demonstrated and

asked that the symbol “C” be removed from the Company’s trading symbol. 7
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IN THE MATTER OF THE APPLICATION OF..., Release No. 356675...

*3 The Qualifications Committee considered the matter on the basis of the written record and delisted Biorelease on April 27,
1994, Biorelease appealed the Qualifications Committee's decision to the Nasdaq Hearing Review Committee (“Hearing Review
Committee™), requesting a further exception to the total assets and capital and surplus maintenance requirements for continued

inclusion in Nasdaq SmallCap. § The Hearing Review Committee denied Biorelease's request and affirmed the Qualification
Committee's decision to delist Biorelease in a decision dated July 28, 1994, The Hearing Review Committee noted that the
Company repeatedly stated that it would submit audited statements of GCC, demonstrating that GCC had a liquidation value

of at least $10 per share, but had failed to do so. 9

.

Biorelease requests that we overturn the Company's delisting by the NASD and order reinstatement of its Nasdaq SmallCap
listing. In general, we determine whether the specific grounds on which such action is based exist in fact, whether such action is
in accordance with the applicable NASD rules, and whether these applicable rules are, and were, applied in a manner consistent
10

with the purposes of the securities laws.
We believe that the NASD acted properly when it delisted Biorelease. Il Biorelease asserts that GCC stock should have been
valued at $1.5 million. '? Biorelease now suggests that it needed to demonstrate only that the GCC stock was worth $546,000 to

comply with Nasdaq maintenance standards, and that there is nothing to suggest the GCC was not worth at least this amount. 13

Biorelease misperceives its role. The burden is not on the NASD to determine a value for the GCC stock. The burden is on the
Company to demonstrate its compliance with Nasdaq listing requirements, and the Company failed to meet this burden. The
NASD's request for contemporaneous audited financial statements supporting the valuation of GCC, a newly acquired asset
that represented more than 60 percent of Biorelease's total assets of $2.29 million, was well within the Association's discretion

and consistent with the NASD's obligation to protect investors and the public interest. 1

Biorelease, however, did not produce audited financial statements with a valuation for GCC until after the NASD held its final
hearing. These statements were for the period ending September 30, 1993, six months before the alleged purchase occurred.

Accompanying GCC documents indicated, moreover, that GCC had minimal operations, was selling its chief asset (a farm),

had acquired an entirely new line of business, and was proposing to purchase a Panamanian plantation. 15

The NASD's doubts about the proper valuation of the GCC stock were subsequently confirmed. The Company's Form 10—
KSB, for the year ended June 30, 1994, filed on November 14, 1994, indicates that the Company reduced the cost of the GCC

investment by $375,000 and stated that the investment was permanently impaired. 16

*4 In addition, that Form 10-KSB reports that the transactions giving rise to the shareholder demand notes that Biorelease

claimed should be considered as current assets were rescinded. !’ The Company nonetheless appears to argue that, although
these transactions were subsequently rescinded, we should nonetheless include these demand notes as of the date the NASD

considered the Company's financials. 18 The Company also asserts that, absent the delisting, the Company could have had
sufficient cash from the demand notes to be in compliance with the Nasdaq SmallCap maintenance standards. We have

previously rejected such arguments. 19

Although exclusion from the system may hurt existing investors, primary emphasis must be placed on the interests of prospective
future investors. Prospective investors are entitled to assume that the securities listed in Nasdaq SmallCap meet the system's

listing standards. 20

WESTLAW & 2018 Thomson Reuters. No claim to original U.S. Government Waorks, 3



IN THE MATTER OF THE APPLICATION OF..., Release No. 36575...

IV.

Biorelease contends that the NASD acted arbitrarily and in bad faith when it delisted Biorelease. We disagree. The record shows
that the NASD gave Biorelease a series of opportunities to resolve its non-compliance with the Nasdaq SmallCap maintenance
standards, granted it repeated exceptions, and engaged in ongoing dialogue with the Company through the delisting process,
both by phone and in writing.

Biorelease also asserts that the NASD failed to provide it with adequate notice and an opportunity to be heard. In November
1993, when the NASD initially notified Biorelease that the Company was not in compliance, the NASD informed the Company

that it could request either an oral hearing or a hearing by written submission. 21 1n aletter dated December 9, 1993, Biorelease
requested a hearing by written submission and enclosed a check for $500, the fee for such a hearing. At that time, the Company

stated that it might subsequently request an oral hearing. 22 While Biorelease indicated on several occasions that it wanted an

opportunity to discuss its position before any action by the NASD, 23 it never expressly requested an oral hearing, nor paid
the increased fee for such a hearing.

Subsequently, in a letter dated May 26, 1994, the Company asked that its delisting be reviewed by the Hearing Review
Committee, and stated that the “company wishes to present its evidence of compliance at such hearing.” Although Biorelease

did not make its request within 15 days of issuance of the decision, as required by the NASD's Code of Procedure, 2 the

Hearing Review Committee nevertheless agreed to review the matter on the basis of the written record. 23 Biorelease did not
object to a review of the matter on the basis of the record or make a request for oral argument. We find that Biorelease was
afforded an ample opportunity to present its views.

We find that a sufficient factual basis existed to delist Biorelease, that the NASD acted fairly and in accordance with its Rules
which are, and were applied in a manner, consistent with the purposes of the securities laws. Accordingly, this review proceeding
should be dismissed.

*5 An appropriate order will issue. %6

By the Commission (Chairman LEVITT and Commissioners ROBERTS and WALLMAN).
Jonathan G. Katz

Secretary

Footnotes

1 Sections 1(c)(2) and 1(c)(3) of Part II of Schedule D to the NASD's By-Laws provide that, for continued inclusion on the Nasdaq
SmallCap Market, an issuer must have total assets of at least $2 million and capital and surplus of at least $1 million. When an issuer
does not comply with these standards it can be “delisted,” that is, the issuer's security will no longer be quoted on the automated
quotation system. NASD Manual (CCH) § 1803.

2 The Company's Form 10-QSB is not included in the record. However, Biorelease has never contested that the Company's total assets

and capital and surplus, as reflected in the Company's Form 10-QSB for the period ended September 30, 1993, were below the

minimum requirements for continued inclusion in Nasdaq SmallCap. We take official notice of this Form 10-QSB, which is in the

Commission's official files.

The Company had agreed that payment on these notes would be contingent on its continued listing on Nasdaq SmallCap. Subsequently,

counsel for the Company represented that that condition had been deleted from the notes.

4 The NASD noted that the Form 10—QSB for the quarter ended December 31, 1993, did not show that any proceeds had been received
from the private placement completed February 14th.
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The Company was delisted from Nasdaq SmallCap from February 28, 1994 through March 18, 1994. While delisted from Nasdaq
SmallCap, the Company's stock-price declined. Biorelease renegotiated terms with its private placement investors, resulting in a
reduction of the total amount of notes receivable to approximately $1,450,000.

On March 22, 1994, the NASD staff informed the Company that it was in arrears in the filing of “Listing of Additional Shares” forms
and the payment of related fees. In early April, the Company complied by filing the appropriate forms and paying the associated fees.
After being delisted on April 28, 1994, the Company requested that the fees be returned. That request was denied.

During this period, Biorelease asserted that the GCC shares had been properly valued at their liquidation value and that audited
statements of GCC would soon be issued. The Company also indicated that it would like to discuss other means of proving the
valuation of GCC shares, including “possibly independent appraisals of GCC's two principal assets.” However, independent appraisals
were never submitted.

Biorelease also reiterated that the demand notes should be treated as assets, since they were expected to be paid by May 15.
Biorelease filed the Form 10-QSB for the quarter ended March 31, 1994, on May 19, 1994, after the Qualifications Committee had
issued its decision delisting the Company. The Form 10-QSB indicated that, on March 31, 1994, the Company had acquired 150,000
shares of convertible preferred stock in GCC, in exchange for 1,500,000 shares of stock in Biorelease, that the “stated value” of GCC
preferred stock was $10 per share, and that the Company's total assets were $2,290,387 (comprised of $1,500,000 in GCC stock and
$790,387 in other assets).

The Form 10~QSB, however, noted that the treatment of the $1,400,000 in demand notes was being changed from an asset to
stockholder subscription receivable (which was deducted from capital), that total capital and surplus were $1,894,036 (after deducting
the demand notes), that the collection of these notes was “unlikely,” and that the Company would be forced to suspend operations
if it could not obtain funds from some other source.

In a June 3, 1994 letter to the NASD, the Company stated that it expected to receive copies of GCC's audited financial statements
by June 10, 1994, showing liquidation value of approximately $14.86. On June 14, 1994, the Company's president transmitted by
facsimile a draft of the GCC audit, without notes, to the NASD and stated that audited statements should be available within a few
days. No signed audit opinion reflecting the current value of the GCC stock was presented on or before the date of the formal Hearing
Review Committee meeting. Afier the Hearing Review Committee meeting, but prior to the issuance of the NASD's final written
decision, Biorelease submitted audited statements of GCC dated September 30, 1993 (six months before GCC's transaction with
Biorelease).

See Section 19(f) of the Securities Exchange Act of 1934, 15 U.S.C. § 78s(f).

Biorelease contends that the exceptions from the listing requirement granted to it by the NASD somehow limited the NASD's
discretion. The Company is incorrect. The exceptions were granted for limited duration and on specific conditions. Nothing in the
NASD's letters suggests that the NASD's discretion was circumscribed.

In its letters, both granting an exception to Biorelease and extending it, the NASD “reserve[d] the right to reconsider the terms of”
the exception in the event of any “material change in the company's financial ... character.” In addition, the NASD stated in these
letters that “any compliance document will be subject to review by the Committee, which may at its discretion request additional
information before approving the Company's compliance document.” Biorelease's repeated attempts on various bases to demonstrate
compliance were never successful.

Biorelease argues that its common stock was worth at least $1.00 a share (based on then-current Nasdaq quotations) and that, since
it had issued 1.5 million shares of Biorelease stock for the GCC preferred stock, the value of the GCC stock must have been $1.5
million. However, there is no evidence in the record that any arm's-length transaction in Biorelease stock occurred at the quoted price.
Furthermore, we note that the shares transferred to GCC were restricted and, accordingly, would likely be less valuable than freely
tradable stock. Moreover, the Company's Regulation S offerings, which were subsequently rescinded, were made at the negotiated
price of $.50.

It is unclear why Applicant argues that the Company needed only an additional $546,000 in assets to be in compliance with Nasdaq
SmallCap standards, or which of Biorelease's remaining assets the Company believes should have been included to bring its total
assets to the requisite $2 million.

The NASD may request additional information or documentation deemed necessary to make a determination regarding a security's
continued inclusion in the Nasdaq System. See Section 3(c) of Part II of Schedule D to the NASD's By-Laws, NASD Manual (CCH)
4 1805.

The Company claims that, using any reasonable valuation for its GCC stock, Biorelease was in compliance. As stated previously, it
was Biorelease's burden to prove valuation, and the Company failed to produce probative evidence of that valuation.

The Company stated in its Reply Brief that “[flor each of the last three quarters the company's filings have exhibited compliance
under its listing requirements ...,” referring to its Form 10-KSB, which was due to be filed at the end of September 1994. We construe
Applicant's reference to the recent financials to be a motion to take official notice of the filing. Although the NASD opposed our

WESTLAW 2 2019 Thomson Reuters, No claim 1o original U.8. Government Warks.,
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consideration of the Company's most recent financials, which include the Company's Forms 10-KSB, for the year ended June 30,
1994, and 10-QSB, for the quarter ended September 30, 1994, the NASD and the Company both discuss these filings. Accordingly,
we take official notice of thesc filings.

The Company also rescinded the exercise of certain options, returning $600,000 to investors. .
Biorelease also argues that its Form 10—KSB for the period ending June 30, 1994 and subsequent filings demonstrate its compliance
with the maintenance standards, based on yet another mix of assets. These documents were not before the NASD at the time that it
made the decision before us. In our view, the Company must present to the NASD in the first instance the question of whether it has
in fact subsequently demonstrated compliance, in accordance with generally accepted accounting principles, with those standards.
In Tassaway, Inc., 45 S.E.C. 706, 709 (1975), a company initially represented that it was on the verge of effecting an acquisition that
would permit it to meet the Nasdaq minimum maintenance criteria. We noted that the acquisition was subsequently rescinded and
that, since the company's petition for review turned entirely on that failed agreement, the review proceeding should be dismissed.
In ORS Automation, Inc., 48 S.E.C. 490, 493 (1986), we rejected an issuer's request for a stay because the company would be
prevented from raising capital to meet the maintenance criteria. We determined that it would not be proper to permit noncomplying
issuers to retain listing merely because they were attempting to raise capital.

Tassaway, supra, 45 S.E.C. at 709. See also Exchange Act Rel. No. 34151 (June 3, 1994), 56 SEC Docket 2654.

Article IX, Sections 3 and 4, respectively, of the Code of Procedure, NASD Manual (CCH) 1§ 3103 and 3104, provide that:

Upon request, the applicant shall be granted a hearing after reasonable notice. In the absence of such request for a hearing, the
Corporation may, in its discretion, have any application set down for hearing or consider the matter on the basis of the application
and supporting documents.

All applications shall be considered by a hearing panel designated by the Board of Governors. The applicant shall be entitled to be
heard in person and by counsel and to submit any relevant matter. In any such proceeding a record shall be kept.

The NASD further informed Biorelease that the fee for a hearing by written submission was $500 and the fee for an oral hearing
was $1,000.

In a letter dated December 22, 1993, the Company requested that it be informed of the hearing date, stating that it “may request to meet
in person to present additional information orally (emphasis added).” There is nothing to suggest that the Company in fact thereafter
requested an oral hearing on the exception. In any event, the Company was granted the requested exception on January 13, 1994,
Biorelease claims, and letters dated February 17 and March 1, 1994 from counsel state, that the Company wanted to discuss any
possible non-compliance, apparently with the NASD staf, before the issuance of any adverse decision. Again, the Company did not
request an oral hearing. The Company argues that the NASD's Qualifications Committee met on February 24th, without notifying
Applicant, and made a decision to delist Biorelease. The Company immediately requested reconsideration of the decision and a
continuing exception. The Company's request for review was granted, it was relisted on March 18, 1994, and received an additional
30-—day exception.

Article IX, Section 6 of the Code of Procedure provides that:

[t}he decision shall be subject to review by the NASDAQ Hearing Review Committee on its own motion within 45 calendar days
after issuance of the written decision. Any such decision shall also be subject to review upon application of any person aggrieved
thereby, filed within 15 calendar days after issuance....

NASD Manual (CCH) ] 3106.

Article IX, Section 7 of the Code of Procedure provides that:

[ulpon consideration of the record, and after such further hearings as it shall order, the NASDAQ Hearing Review Committee shall
affirm, modify, reverse, dismiss, or remand the decision. The NASDAQ Hearing Review Committee shall set forth specific grounds
upon which its determination is based.

NASD Manual (CCH) § 3107.

All of the contentions advanced by the parties have been considered. The contentions are rejected or sustained to the extent that they
are inconsistent or in accord with the views expressed herein.

Release No. 35575 (S.E.C. Release No.), Release No. 34-35575, 59 S.E.C. Docket 68, 1995 WL 217682
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Release No. 71340 (S.E.C. Release No.), Release No. 34-71340, 108 S.E.C. Docket 111, 2014 WL 198188

S.E.C. Release No.
Securities Exchange Act of 1934

SECURITIES AND EXCHANGE COMMISSION (S.E.C.)

IN THE MATTER OF THE APPLICATION OF CAPWEST SECURITIES, INC.
FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY FINRA
c¢/o H. Thomas Fehn, Esq.
Fields, Fehn & Sherwin

1175 Wilshire Boulevard, 15 th ploor
Los Angeles, CA 90025

Administrative Proceeding File No. 3-15259
January 17, 2014

SUMMARY

The Securities and Exchange Commission (SEC) issued an order concluding that the sanctions issued by FINRA
were justified under Sanction Guidelines with respect to CapWest. FINRA sanctioned CapWest because they found
CapWest violated NASD Conduct Rules 2210 and 2110 through its use of violative public communications.

REGULATION
17 CER. ,
Appeal filed: March 29, 2013
Last brief received: June 21, 2013
*] APPEARANCES:
H. Thomas Fehn, Gregory J. Sherwin, and Orly Davidi, of Fields, Fehn, & Sherwin, for CapWest Securities, Inc.
Alan Lawhead, Andrew Love, and Gary J. Dernelle, for the Financial Industry Regulatory Authority, Inc.

OPINION OF THE COMMISSION
REGISTERED SECURITIES ASSOCIATION—REVIEW OF DISCIPLINARY PROCEEDING

Failure to Comply with Advertising Rules

Failure to Supervise

Conduct Inconsistent with Just and Equitable Principles of Trade

Former member firm of registered securities association violated content standards applicable to communications with the
public, in that the communications: (1) were not fair and balanced and failed to provide a sound basis for evaluating the
products and services being promoted; (2) used exaggerated and/or misleading statements; (3) used prohibited statements
projecting results of the services or products being promoted; and (4) used customer testimonials without the requisite
disclosures. Former member firm also violated supervisory standards by failing to implement effectively the firm's
supervisory procedures. As a result of these violations, former member firm engaged in conduct inconsistent with just and
equitable principles of trade. Held, association's findings of violations and the sanctions it imposed are sustained.

-
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