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A. INTRODUCTION

Respondent Mark Megalli (“Megalli”) contends that statements from
counsel for the Securities and Exchange Commission (“the Commission”) in the
prior district court action preclude the Commission from pursuing a remedy that
Congress has authorized. This argument flaunts the long established principle that
public officers cannot waive a government agency’s right to enforce federal law
that protects the public. More importantly, however, Megalli’s argument
overlooks his repeated acknowledgment, in both the Commission’s district court
proceeding and his criminal case, that the Commission would be seeking
associational bars and that he was willing to consent to such relief. Megalli offers
no explanation for his complete and sudden reversal.

Because a waiver or estoppel is not justified either under the facts or the law,
the Court should deny Megalli’s motion.

B. FACTS

The Division of Enforcement (“the Division”) relies on the facts set forth in
its Motion for Summary Disposition, and provides the following additional facts
that are relevant to the Court’s consideration of Megalli’s Motion for Summary

Disposition.



1. Megalli Has Understood From the Outset that the Commission
Would Seek an Associational Bar

Since the Commission filed its civil injunctive action in the United States
District Court for the Northern District of Georgia against Megalli (“the District
Court Action”), Megalli’s counsel repeatedly acknowledged that the Commission
would be seeking an associational bar, and that Megalli was amenable to such a
remedy. For example, in a January 14, 2014 email to Commission counsel,
Megalli’s counsel stated, “As we’ve previously discussed, liability and consent to
an injunction and industry bar aren’t going to be an issue for you in this
case.” Division’s Exhibit I (attached hereto)(emphasis added). Also, in the June
26, 2014 Sentencing Memorandum that Megalli’s counsel prepared and filed for
Megalli in his companion criminal case; Megalli’s counsel argued for a lenient
sentence in part because he “also faces permanent debarment from the securities
industry and the assessment of potentially significant disgorgement and a civil
penalty in connection with a parallel enforcement proceeding brought by the
[SEC].” Division’s Exhibit J (attached hereto), p. 8 of 74.

At the sentencing hearing in his criminal case, counsel for Megalli twice
stressed to the court that Megalli soon would be barred from the securities
industry, stating, “We’re going to work through a settlement with the SEC that is
going to involve permanent debarment from the industry.” (Div. Ex. E, p. 8), and,

“[M]y client is out of this industry, Judge, you know that.” (Div. Ex. E, p. 7).
2-



2. The Commission Instituted this Administrative Proceeding
Shortly After Megalli Lost His Collateral Attack on His Criminal
Conviction

In Megalli’s Sentencing Memorandum filed in the criminal case, Megalli
assessed and expressly waived any Newman' defense, and argued that his
willingness to waive the defense ought to incline the court toward leniency. Div.
Ex. J, p. 60 of 74. Contrary to his repeated representation in both the District
Court Action and the court presiding over his criminal case that he would settle the
Commission’s case, however, Megalli contested liability in the District Court
Action and attacked his criminal plea on Newman grounds shortly after he had a
lenient sentence in hand. Specifically, after having represented to the sentencing
court that he would consent £o a settlement on liability with the Commission in the
District Court Action, Megalli filed a Motion for Judgment on the Pleadings in the
District Court Action, arguing that he could not be found liable, and citing
Newman as authority.

The Commission cross-filed for summary judgment, arguing in part that
Megalli’s plea in the criminal case collaterally estopped him from contesting
liability in the civil case. Div. Ex G. On September 24, 2015, the court in the

District Court Action entered an order granting in part and denying in part the

! United States v. Newman, 773 F.3d 438 (2d Cir. 2014), cert. denied, _ U.S. _,136 S. Ct. 899
(2015).



Commission’s motion for summary judgment. SEC v. Megalli, 157 F. Supp. 3d
1240 (N.D. Ga. 2015). In that order, the court found Megalli’s criminal plea
collaterally estopped him from contesting liability in the Commission’s case.
B;Sed on this finding of liability, the court then convened a hearing on October 27,
2015 to decide the appropriate remedies to be imposed (“the Remedies Hearing”).
| SEC v. Megalli, Case No. 1:13-cv-3783-AT, 2015 WL 13021472 at *2 (Dec. 15,
2015). On December 15, 2015, the district court issued an order that included an
injunction, disgorgement plus prejudgment interest (approximately $20,000), and
civil penalty of approximately $40,000. Id.

| On April 29, 2015, Megalli filed his habeas petition in his criminal case
arguing that, in light of the Second Circuit’s holding in Newman, he is “actually
innocent of insider trading ....” See Div. Ex. B, p. 3. On September 25, 2017, the
district court denied Megalli’s habeas petition. See Div. Ex. B. Seventeen days
later, the Commission instituted this administrative proceeding.

C. DISCUSSION

1. The Division Did Not Waive, and Is Not Estopped From Pursuing,
Remedies that Are in the Public Interest

Leaning heavily on the transcript of oral argument at the Remedies Hearing
in the District Court Action, Megalli contends that the Commission either waived
or should be judicially estopped from seeking an associational bar. In essence, he

claims that the Commission told the Court that associational bars were not being
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sought in an’effort to obtain severe sanctions in the district court proceeding. But
the transcript of that hearing does not support Respondent’s interpretation of the
colloquy, especially in light of his repeated and insistent declaration that he
expecte;i to be barred from the securities industry. Much of the colloquy on which
Megalli relies to support his argument consists of the Commission counsel simply
clarifying for the district court the remedies that she was being asked to address.

Specifically, at the outset of the hearing, U.S. bistrict Judge Totenberg
asked Commission counsel what remedies she was being asked to decide. The
specific colloquy was as follows:

The Court: Good afternoon, counsel. Thank you for persisting. And,
Mr. Megalli? Good to see you. We're going to be looking at the civil
penalty issue and the disbarment issue. Is there anything else that '
we're going to have to -- disgorgement as well. Great. Anything else?

Mr. Huddleston: We haven't pled for debarment, and so that's not part
of the case.

The Court: That's not part of the case.

Mr. Huddleston: No, Your Honor.

Mr. Monnin: Your Honor, what I understand is that the SEC has pled
an injunction against future violations, as opposed to an industry bar.

Mr. Huddleston: Right, Correct.

The Court: All right. Just explain that again what you just said. And
if you could just get a little closer to the microphone so that —

Mr. Huddleston: Certainly, Your Honor. What we pled for first is a
permanent injunction against future violations. Secondly, for

5-



disgorgement and prejudgment interest. And finally for civil
penalties.

The Court: Okay. So you're not looking for debarment.

Mr. Huddleston: That is correct, Your Honor.

The Court: All right. I misunderstood that, then. All right. Very
good. Well, let me hear from the Govermment first.

Respondent’s Exhibit A, Remedies Tr. at pp. 3-4.

These clarifying statements were correct, as the Commission was not
seeking associational restrictions in the district court action, and thus that issue was
not something that would be addressed at the remedies hearing. Commission
counsel referred to the “Prayer for Relief” portion of the Commission’s Complaint
in listing, in order, the remedies to be addressed that day. See, Div. Ex. F, pp. 15-
16. Megalli’s effort to construe these comments as supporting a claim for judicial
estoppel or a waiver of the Commission’s right to seek an associational bar is
unsupported by the record.

Nor do the statements later in the remedies hearing about not seeking an
industry bar in the District Court Action suggest that Commission was abandoning
its claim for associational bars. Respondent’s Exhibit A, Remedies Tr. at 118-19.
Those statements were part of Commission’s counsel’s overall discussion of the
misstatements that Megalli’s counsel made at the sentencing hearing in the

criminal case. Specifically, at the sentencing hearing, Megalli’s counsel had
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argued that a light sentence should be imposed because Megalli had settled with
the Commission. In fact, however, Megalli had not settled with the Commission
and, after obtaining a lenient sentence, moved for summary judgement seeking
dismissal of the Co@ission’s case.

More importantly, after Commission counsel finished his presentation to the
court at the Remedies Hearing, Megalli’s counsel urged the court to impose lenient
sanctions because of the looming associational bar:

I’1l wrap it up by saying what he actually did, he
recognizes the seriousness of it. He recognizes that it’s
misconduct. But he’s paid very dearly for it. I mean,
he’s gone to prison. He’s plead guilty. He’s going to be
out of the industry.

‘Respondent’s Exhibit A, Remedies Tr. at 130 (emphasis added). Thus, even
counsel for Megalli understood that the Commission had not waived its right to

protect the public through administrative remedies.?

2 Had counsel for Megalli believed otherwise at the time, one would have expected him to
respond somehow to the magnitude of what he now claims to be an intentional and unequivocal
waiver by the Commission. But his words belie the claim.

-



a. Megalli Cannot Show that the Statements from Commission
Counsel Were Accepted by the Court

Assuming that this Court were to recognize the doctrine of judicial estoppel,
Megalli cannot make the required showing to invoke this doctrine.’ Courts that
recognize this doctrine note that judicial estoppel “forbids a party from taking a
position inconsistent with one successfully and unequivocally asserted by the same
party in a prior proceeding.” Teledyne Industries, Inc. v. NLRB, 911 F.2d 1214,
1217 (6th Cir.1990). The word “successfully” means that “in order to invoke
judicial estoppel, a party must show that the opponent took a contrary position

under oath in a prior proceeding and that the prior position was accepted by the

court.” Id. at 1218 (emphasis added). See also, Minnieland Private Day School,
Inc. v Applied Underwriters Captive Risk Assuraﬁce Company, Inc., 867 F.3d 449,
458 (4™ Cir. 2017) (same); Montrose Medical Group Participating Savings Plan v.
Bulger, 243 F.3d 773, 782 (3d Cir. 2001) (same). To show that the prior position
was “accepted by a court,” the party “must show that the court adopted and relied
on the represented position either in a preliminary matter or as part of a final

disposition.” RFF Family Partnership v. Ross, 814 F.3d 520, 528 (1* Cir. 2016).

3 The D.C. Circuit, which is one circuit to which this proceeding could be appealed, has rejected
the doctrine of judicial estoppel. Konstandinidis v. Chen, 626 F.2d 933, 938 (D.C. Cir. 1980)
(“We conclude that the judicial estoppel doctrine has no vitality in this jurisdiction.”)

8-



Here, Megalli cannot show that the Commission’s statements during the
Remedies Hearing were accepted by the court in the District Court Action.
Specifically, he cannot show that the court either adopted or relied upon
Commission counsel’s statements in determining the remedies that she deemed
appropriate. Megalli points to nothing in either the district court’s remedies order
or the Remedies Hearing transcript suggesting that the court considered the
statements from Commission counsel in fashioning the remedies that she imposed.

Indeed, after Commission counsel made statements about not seeking an
associational bar in the District Court Action, Megalli’s counsel urged the court to
impose lenient sanctions because Megalli would be subject to an associational bar.
Respondent’s Exhibit A, Remedies Tr. at 130. Because these statements directly
conflict with the statements from Commission counsel, and the court made nd
reference to any of these statement in her remedies order, it impossiblé for Megalli
to show that the court accepted Commission counsel’s statements, rather than the
statements from Megalli’s own counsel, in fashioning her remedies order.

b. Megalli Has Not Identified Any Detrimental Reliance on the
Statements from Commission Counsel

Megalli also contends that the statements from Commission counsel at the
Remedies Hearing waived the Commission’s right to seek an associational bar.
Contrary to Megalli’s statement that courts merely “disfavor” the notion that a

government official can waive the agency’s ability to enforce a federal statute,

9-



Respondent’s Memorandum of Authorities in Support of Motion for Summary
Disposition (“Megalli Brief) at p. 9, numerous courts have unequivocally rejected
this doctrine. In fact, one appellant court stated bluntly:

[W]e know of no case where an officer or agent of the govemment . . .

has estopped the government from enforcing a law passed by

Congress. Unless a law has been repealed, or declared

unconstitutional by the courts, it is a part of the supreme law of the

land and no officer or agent can by his actions or conduct waive its

provisions or nullify its enforcement.
Montillav. U.S., 457 F.2d 978, 987 (Ct. Cl. 1972). See also, Heckler v.
Community Health Services of Crawford County, Inc., 467 U.S. 51, 60 (1984)
(“When the Govémment is unable to enforce the law because the conduct of its
agents has given rise to an estoppel, the interest of the citizenry as a whole in
obedience to th.e rule of law is underrﬁined.”); Dantran, Inc.-_v. U.S. Dep't of Labor,
171 F.3d 58, 66 (1st Cir. 1999) (declining to apply estoppel to “prevent[ ] the
sovereign from enforcing valid laws for no better reason than that a govemment
official has performed his enforcement duties negligently”); United States v.
Marine Shale Processors, 81 F.3d 1329, 1348 (5th Cir.1996) (refusing to apply
estoppel against the government where “a private party seeks to avoid the coverage
of a law because of a govemment agent's misrepresentation that the law does not
apply” and noting “the importance of separation of powers principles to claims of

estoppel against the govemment”); FDIC v. Hulsey, 22 F.3d 1472, 1489 (10th

Cir.1994) (“Courts generally disfavor the application of the estoppel doctrine
-10-



against the government and invoke it only when it does not frustrate the purpose of
the statutes expressing the will of Congress or unduly undermine the enforcement
of the public laws.”).

Even if this doctrine were applicable to this case, Megalli must at least show
that he detrimentally relied on the Commission’s statements. Heckler, 467 U.S. at
60. Some courts have further held that the harm purportedly suffered must rise to
the level of a violation of a constitutional right. SEC v. Electronics Warehouse,
Inc., 689 F. Supp. 53, 73 (D. Conn. 1988), aff’d sub nom SEC v. Calvo, 891 F.2d
457 (2d Cir. 1989); SEC v. Rosenfeld, 1997 WL 400131 at *2 (S.D.N.Y. Jul. 16,
1997). Megalli has made no showing of any detrimental reliance, much less a
deprivation of a constitutional right. Nor can he make such a showing given that
his own counsel acknowledged at the remedies hearing that Megalli was “going to
be out of the industry.”

Perhaps seeking to avoid this heavy burden, Megalli describes his argument
as a waiver, rather than estoppel. However, he seeks the same result-- preventing a
govemment agency from enforcing federal law. Accordingly, this Court should
apply the same standard as that required to invoke estoppel, regardless of the
nomenclature Megalli uses. See, e.g., U.S. v. Southern Indiana Gas and Elec. Co.,
Case No. IP 99-1692-C-M/F, 2003 WL 446280 at * 4 (S.D. Ind. Feb. 18, 2003)

(because, “generally, rights may only be waived by those for whose benefit they

11-



were intended . . . it is doubtful that public officials ... have any authority to
waive a claim under [federal law].”); FDIC v. Manatt, 688 F. Supp. 1327, 1333
(E.D. Ark. 1988) (“public officers have no authority to waive enforcement of the
law. ?), aff’d. 922 F.2d 486 (8" Cir. 1991); U.S. v Amoco Oil Co., 580 F. Supp.
1042, 1050 (W.D. Mo. 1984)(“Generally speaking, public officers have no power
or authority to waive the enforcement of the law on behalf of the public.”).*

2. The Supreme Court’s Decision in Kokesh Does Not Preclude an
Associational Bar against Megalli

Megalli argues that after the Supreme Court’s decision Kokesh’,
associational bars should be viewed as punitive and suggests that such relief is thus
not appropriate in this case given the punishment that he has already received from
thé District Court Action and the criminal procéeding. Megalli Brief ét pp- 19-23.
This argument fails for at least two reasons.

First, the Commission has held that associational bars are remedial, rather
than punitive. In the Matter of Timbervest, 2015 WL 5472520 at *15 (Sept. 17,

2015) (“Barring the Timbervest partners from associating with an investment

4 Megalli cites two cases to support his argument that a government agency may, though the
actions of its employees, waive its right to enforce a federal law. See Megalli Brief at 9-10,
citing Borden Chemical & Plastics Co., 1993 WL 70228 at * 8 (EPA Feb 18, 1993); U.S. v.
Mottolo, 651 F. Supp. 615, 628 (D.N.H. 1988). Neither of those cases found such a waiver.
Megalli’s inability to identify any instance where such a waiver was found confirms that such
waivers are rarely, if ever, available.

5 Kokeshv. SEC, __U.S.__,137S.Ct. 1635 (2017).

-12-



adviser is not ‘punishment’ nor is it ‘punitive’ because such bars protect investors
in the future from unfit professionals.”). In arguing for a different conclusion,
Megalli relies on the concurring opinion in Saad v. SEC, 873 F.3d 297 (D.C. Cir.
2017). But the Saad matter is currently before the Co;nmission, In the Matter of
Saad, 2017 WL 6462614 (Dec. 18, 2017), and this Court must follow Commission
opinions like Timbervest unless and until the Commission revises its precedent.

Second, even if this Court were to find the associational bars to be punitive,
which it should not, that would not automatically preclude such a remedy in this
case. Congress has specifically authorized the Commission to institute
administrative procéedings, for the purpose of determining whether to bar or
suspend-a person from association with an investment adviser, if that person has
either béen enjoined from certéin violations of the federal securities laws, of
criminally convicted of certain crimes. Investment Advisers Act of 1940, Section
203(f). In other words, Congress has determined that the Commission should
assess whether it is appropriate to remove convicted felons or those enjoined from
certain conduct from the securities industry. Thus, the fact that Megalli has
previously been sanctioned in prior federal court proceedings in no way deprives
the Commission from deciding whether associational bars are also appropriate.
Nor would a finding that associational bars are punitive require this Court to

deviate from the traditional Steadman analysis in deciding whether a bar is

-13-



appropriate. See In the Matter of Harris et al., Initial Decision No. 1213,2017 WL
4942807 at * 9 (Oct. 30, 2017) (“I have weighed the relevant factors, and even
assuming that a permanent bar is punitive under Kokesh, my analysis of those
factors remains the same.”) |

In a footnote, Megalli argues that the Division’s delay in instituting this
administrative proceeding further proves that an associational bar is only intended
to punish him. Megalli Brief at p. 22, note 3. But the delay stems from Megalli’s
own actions.

Megalli’s liability in the Commission’s District Court Action was based on
the collateral estoppel effect of Megalli’s criminal conviction. Megalli admits as
much, stating that the court found in favor of the Commission on liability in the -
civil injunctivé action, “[b]ased largély on Mr. Megalli’s gﬁilty plea....” Megalii
Brief at p. 4. But, once he obtained credit from the sentencing judge for waiving
any Newman defense, Megalli promptly launched a collateral attack on his
criminal conviction on Newman grounds. Because the criminal conviction was the
basis for civil liability and the ensuing injunction that authorized this proceeding, it
made sense for the Commission to await a decision on Megalli’s habeas petition
before instituting this administrative proceeding. The district court rejected the
habeas petition and denied Megalli a certificate of appealability on September 25,

2017 (See Div. Ex. B). The Commission commenced this administrative

-14-



proceeding less than three weeks later, on October 12,2017. Thus, there was no
undue delay in instituting this proceeding.

3. The Commission May Bar Megalli From Association with an
Investment Adviser ’

Megalli contends that the Commission cannot impose collateral bars because
his misconduct predates Dodd Frank and the collateral bar authority in that Act is
not retroactive. Megalli Brief at p. 18-19. For purposes of the motions for
summary disposition, the Division recognizes that the Respondent contests a
previous association with a broker-dealer and that the precedential impact of
Bartko v. Securities and Exchange Commission, 845 F.3d 1217 (D.C. Cir. 2017),
means that the 2010 statutory authorization of a collateral bar as a remedy is not
available here. Respondent’s second adrﬁitted occasion of insider trading occurred
in July 2010, just days before the President signed Dodd-Frank into law.
Accordingly, the Division hereby withdraws its request for a collateral bar.

However, Megalli admits that the misconduct to which he pled guilty
occurred while he was associated with an investment adviser. Megalli Brief at p. 2
(“[H]is admitted misconduct, which occurred solely when he was associated with
an investment adviser ...”); p. 18 (“At the time of his offense conduct, which
occurred in relation to securities transactions in October 2009 and July 2010, Mr.

Megalli was associated with Level Global, a registered investment adviser.”) This

-15-



association empowers the Commission to bar Megalli from association with an
investment adviser if the Commission finds such relief within the public interest.

D. CONCLUSION

For all the foregoing reasons, the Division respectfully requests that this
Court deny Megalli’s Motion for Summary Disposition.

Respectfully submitted this 29" day of December, 2017,

M. Graham Loomis

Pat Huddleston II

Counsel for the Division of
Enforcement

Securities and Exchange Commission
950 East Paces Ferry Road, Suite 900
Atlanta, Georgia 30326
loomism@sec.gov
huddlestonp@sec.gov

(404) 842-7600

(404) 842-7679 (fax)
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Loomis, Madison G.

___
From: Monnin, Paul <Paul.Monnin@dlapiper.com>
Sent: Tuesday, January 14, 2014 12:32 PM
To: Loomis, Madison G.
Cc: LeVasseur, Zachary; Huddleston, Pat; Burr, Jennifer
Subject: SEC v. Megalli
Graham,

| left you a VM at the office re Mark Megalli. As we’ve previously discussed, liability and
consent to an injunction and industry bar aren’t going to be an issue for you in this case.

Re disgorgement and a civil penalty, I'd like to send you a letter in the next day or two with a
proposal on the economic component of resolving your enforcement action. Our answer date
is Tuesday; January 21, so | was hoping we "could move that date back by-a few weeks to
facilitate negotiation of a consent judgment. :

By the way, if you want to send me a form of consent judgment on liability and entry of an
injunction, | can take a look and we can:get that out of the way.

Hopefully that works for you. Let me know.
Thanks,

Paul

Paul N. Monnin

T +1 404.736.7804
F +1 404.682.7804
M +1 404.536.7819
E paul.monnin@dlapiper.com

! DLA PIPER

DLA Piper1tp (us)

One Atlantic Center

1201 West Peachtree Street, Suite 2800 o
Atlanta, Georgla 30309-3450

United States

www.dlapiper.com

Please consider the environment before pnntlng thxs emall

The Information contalned in this email may be conﬂdentlal and/or legally prlvileged It has been sent for the sole use of the intended
reclpient(s). If the reader of this'message is- fot an Intended reciplent You argé heréby notified that any unauthorized review, use, disclosure,
dissemination, distribution, or copying of this commiinication, orany of its contents, is stricuy prohibited. If you have received this
communication In error, please reply to the sender and destroy all copies of the méssage : To contact us directly, send to
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Defendant Mark Megalh by and through his undersrgned counsel,
respectfully submlts this sentencmg memorandum in connectlon with the Court’ '
advrsory 'guldehne range computatlon and its determmatrqn' ofa substantlvely |
reasonable sentence in this case under 18 US.C.§ 3553(a)

I INTRODUCTION

Mr Megalh has entered a_n otrated gullty plea to

' 'chargmg hnn with a single count of consplracy to engage m msrder tradingin -~
,v1olat10n of 18 U S C § 371. As w1th most negotlated pleas that as here, have
‘_culmlnated in a waiver of 1nd1ctment the partles have stlpulated to appllcatlon of _‘ | |
| the sentencmg guldehnes such that there is little, if anythmg, to htlgate w1th
eregard to the Court’s computatlon of an adv1sory guldelme range ThlS is
pamcularly true of the 1n81der tradlng conspiracy count to Wthh Mr Megalh has .
pled, which is governed by USSG § 2B1.4, an offense guideline that, aside from an
8-point base offense level, effectively includes only a single speciﬁc offensee |
characteristic — narnely, the overali “gain” (which includes both ‘proﬁt and aVoided
loss) attributable to the subject trading activity, which is not in dispute here.
As aresult, Mr. Megalli does not anticipate devoting significant time at
sentencing to the Court’s advisory guideline range calculation. The parties have

agreed for guideline purposes to a gain of between $2.5-$7 million; that no Chapter

"minal infonnation_‘j-;j?f_'_'f1.,-. T
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3 enhancements for role, abuse of trust, or spec1al skill apply under USSG §§
3B1.1-3B1.3; and that Mr Megalll is entitled to a 4- level acceptance of

responsrbllltyé and downward varlance adjustment to acc‘ount'for his walver of -3: s
mdlctment and early plea ThlS corresponds to a total offense level of 22 and to an _ '
‘_eadv1sory custod1al guldehne range of 41 51 months (OL 22 CHC D), as to whlch -

lthe-govermnent,has bound 1tself.to:atlow-end recommendatron.- (Withthe . . =

exception of’ the govemment s 1- level variance recommendatlon the foregomg
N guldelme ‘.stlpulatrons are also mcorporated in the Probatlon ‘Office’s advisory - e

fo guldelme range computatlon set forth rn Mr Megalh S pre;sentence 1nvest1gat1on
N report (“PSR™)). | | |

While computation of an advisory guidelineaange is effectively academic e

at this point, as shown below, imposition of a 41-month custodial guideline

esentence is, without question, substantively unreasonable in this case. The Court,e
followihg United States v. Booker and subsequent controlling authority, must givee
due consideration to the factors set forth in 18 US.C. § 3553(a) in affixing ae

substantively reasonable sentence based on Mr. Megalli’s guilty plea to conspiracye

' To the extent the government has reserved an objection to Mr. Megalli receiving
the full, 3-level reduction for acceptance of responsibility under USSG § 3E1.1,
Mr. Megalli has addressed the government’s concems below in Parts II.B and I11.B
of this memorandum.
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to commit securities fraud in violation of 18 U.S.C. § 371, and the host of
- mitigating considerations discussed herein, (see Part II1.C, infra), that counsel - - -~ -
strongly in faj}or of a significant guidéline variance here. To that end, Section'.' R

3553(a) mandates imposition of a sentence that is “sufficient, but not greater than €

necessary” toaccgmpllsh the basi,éhgdal's of seﬁténcing; namely, jUSt plir'iishmenvtfeﬁf_' T

.. (e, retributign), deterrence, public.protection and rehabilitation. 18 US.C.§ .. i...

3553(a).

B i'=;.;'-»,.. “ Aswith-most white collar offenses, application of the sentencing guidelines “- -

- . ininsider tradmgcasesw driven almostentlrely by the puxpgit_é%quﬁomic.valge R e
“ofthe deféndéﬁf"é 6ﬁ"ense conduct; ze, fhe F;gain” attributabl-c‘t(‘) the sub_]ect N o
3 o eetradmgactmty And as w1th the otherChapter 2B offense guldelmesapphcableto
efraud violations, this excludes consideration of the broader statutory sentencinge
6bjectives set out ih section 3553(a) — spéciﬁcaily, whether a signiﬁcéﬁt offense e
level prémised_ on gain actually correspond’-s to a particular offende;’s degree ofe
criminal intent, the remuneration he personally realized from the charged offensee
conduct, or, indeed, is in fact relevant to the traditional sentencing objectives ofe
proportionality, retribution and deterrence.e

As shown below, it is a statistical reality that a decided majority of courts

that have considered the guidelines’ applicability in the insider trading context
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have conCIlirieri thvat a guideline sentence oﬁen materially overstates the degree of
an offenoer’»s-'cnlpability, thereby’ _ne;_cessitating a signiticant__variance.- This has o
repeatedlybeen the case even for.defenriants who, in stark‘j'eQntrast to Mr. Megalli,j IS
have procee't'le?d.'to- trial when, among other things, the facts'.unde:r indictment

incluried theircorruption of multip,leioiofp:oi‘ate insiders', the payment of kickbaoks - ) .

oo and other rern W_-eration arange of i issuers,, and their personal reahzatlon of -

g At

| mllhons of dollars in 1lhclt tradmg proﬁts

In this regard ﬁilly 18 of the 22 total offense levels apphcable to Mr :

. Megalh (associated wrth the 18- level mcrease for a tradmg gam of more than

$2 500, 000 but less than $7,000,000 under USSG § 2B1 4(b)(1)) has lrttle if any

. correspondence fo his actual culpability; As shown below, Mr. Megalli’s personal .~

gain attributable to the subject tradesvv'vas negligible, amounting to:a few thousand -
dollars. This is hardly a surprise, given that Carter’s positions never corn‘prised
more than one-half of one percent of the $8-. billion hedge fund-(inc‘luding lleverage) |
that employed him. In addition, Mr. Megalli’s offense conduct involved either
conscious avoidance as to the source and legitimacy of certain information

imparted by Eric Martin (which Mr. Megalli certainly admits is nonetheless
criminally actionable) or, when Martin disclosed more concrete information, such

disclosure was often part of a mix of legitimately sourced information collected by
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Mr. Megalh on which he also relled in demdmg whether to trade Carter sInce
(“Carter s”) securltles
" F mally, Mr Megalli has already been substantlally punlshed He is not only - ”

deeply and 1rretr1evab]y hum111ated by hlS well-pubhcrzed conv1ctlon, but he also

" faces permanent debarment from the securltles 1ndustry and the assessment of e

, e = ,\.A:potentrally.s1grnﬁcant~ dlsgorgement m ;;a:cwll-penalty. maconn,ectlon- with a

: parallel enforcement proceedmg brought by the U.S. Secuntles and Exchange

N, v-..-.

SRR Comm1ssron (Notably, W1th regard to the fman01al component of hlS crlmlnal

.-;,.4 v

e .;,llablhty, Mr Megalll has already deposrted $50 000 in crlmma' e t1tut10n w1th the ... .

| clerk for eventual.dlsbursement to Carters in partlal relmbursement of its legal
. fees associated WIththe govemnment’s and the SEC’s mvesngatlonofthe subject
- trading activity.) Inaddition, based on his felony conviction forConspiracy to
engage in insider trading, it is virtually assured that Mr. Megalli, who holds an
-lnactive New York law license, will be disbarred.e | |
Accordingly, an extraordinary measnre of retribution and deterrence is
already in place here, which diminishes the utility of reliance on the advisory
guideline range, effectively to the point of irrelevance. Indeed, Mr. Megalli faces
the same guideline exposure as a defendant who, unlike Mr. Megalli, actively

procured inside information through bribes and/or kickbacks, traded based solely
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on this inforrnation, and personaliy realized up to $7 mibllron in illegal trading
proﬁts As such in der1vmg a sufﬁclent but not greater than necessary sentence, o
rote appllcatlon of the guldelmes, most notably the 18-1evel igaln'enhancement

' under USSG § 2B1 4(b)(1), dramatlcally overstates the degree of crlmlnal

o culpablhty assoc1ated with Mr. Megalh s COnVlCtlon In addmon the mltlgatmg '. R

e ;_;factors the Court must cons1der under se\etron 3553(a) in. unpo si

sa ._|ust. sentence

o are not snnply controlhng in this case they predommate over any' of the

(N aggravatmg factors referenced in the statute e

It follows that thls Court should _]om the t1de of sentencmg courts from

| around the country that have varled _substantlally downward from»the guldellnes in

... insider trading prosecutions of remote tippee traders like Mr, Megalli in affixingae. ...

€ substantively reasonab]e sentence here. " ¢

II BACKGROUND FACTS e
| A. Mr. Megalli’s Personal Hlstory

Mr. Megalli’s personal narrative is told’ by the people who know him best:e
his wife, parents, brother and numerous friends, many of whom have submitted
mitigation letters to the Court attesting to Mark’s character. The individual

reflected in these letters is a man of keen intelligence, with a strong work ethic and
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‘tremendous devotion to his family anct friends, who is’ in turn ioved and supportede'
by a great many people | | N
Mark Megalh recently turned 42 | He was bom in New York City, to -
- . " Maguld and V1v1ane Megalh naturallzed U S c1tlzens who emlgrated from Egypt ‘ |
— ”""_.aﬁer marryrng 1n 1968 to avord the severe drscnmmatlon vrsrted on Chrlstlan € | g

'ttyegcountry Mark’s o;der brother, Mlchael was bom shortly .

o “families in thej

"}"aﬁer his parents 4arr1ved in this’ country Now retn'ed Mark’s father spent h1s e -

v o ‘-"‘-fcareer as a board-eertrfied urologlst and hospltal admmlstrator He served fore

N..;’ st \_v-. ~_".... S

twelve years i in the Umted States Army Reserve attammg the rank of Lleutenant BECRE .

) \Colonel and was the volunteer police surgeon for the 01ty of Rye New York

7 Mark’s mother, alsg retired he real Gstate agent, | e

The Megallis are a close-knit family, and, as his mother -writes, Mark’s
parents took great pride in their son’s achievements:

I wish I could tell you in this very short letter what a wonderful and
honest person my 'son-Mark Megalli is. ‘He has always been our pride
and joy. Growing up, he always excelled in whatever he was doing —
his studies, his sports, and his hobbies, whether it was varsity crew or
playing the piano or guitar. He was always aiming to be the best in
his class.

I suspect you will hear from others who are writing letters on his
behalf that Mark is kind and compassionate, works hard, and always
tries to do his best for his family. All true. Here is what I havee
noticed as his. mother: Mark always assumes the best motives ine
everyone around him. He is very hesitant to prejudge others. Hee

7
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takes things at face value and is not prone to suspicion. I have seen
this trait repeatedly in his relationships with us, his brother, his wife,
his friends; and his colleagues. I think this may in some way speak to
the 31tuatron in whlch he has now: found hlmse]f S

(V. Megalh Letter)

These sentlments are echoed by Mark’s father and older brother who speak

" ofhis earlyprorhr and life-long posmv CIiaracter traits:

Mark was dlscovered by hi ,_'lﬂ garten teacher / »o,,predlcted
‘that Mark is and will continue to be .one of a kind. She was right. He e
was and - still* is, in"a nutshell,” smart, - hard-working, determined, e
sensitive,emild-mannered, peaceful;-trustworthy, honest; honorable;e
and’ extremely” fair. His drawbdck$~are that he is very ‘trusting of
- others and totally non-conﬁontatron _;,-.;.As for all these charactenstlcs_
© . of Mark, T would say that I used: {to *_"d still get calls from:. people he
has worked for and worked with that express their love and respect for
him time and time again. :

(Maguld Megalh Letter)

-We grew up in Rye NY,, where my parents had bought thelr first
small house based on the excellent reputation of the town’s schools.
Aware of the sacrifices that had been made on our behalf, we worked
hard to live up-to the expectatlons placed on us by our parents and by
ourselves.

As early as kindergarten, Mark stood apart. By the first grade, his
teacher had me bringing home double copies of my second grade
homework so that Mark could do more challenging work. It wasn’t
long before Mark had established himself as the champion of the
school’s chess club; he would spend hours playing practice games
against himself, with short breaks to master Rubik’s cube.

(Michael Megalli Letter).

B P
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Followmg publlc elementary and mlddle school in Rye Mark attended high
school at Phllllps Academy in Andover, Massachusetts He attended Yale College,
graduating 'magn'a cum laude, Phl Beta"Kappa, and with Dlstm'c'tlon‘ ln Political

' VSclence in 1994 Mark worked for Ralph Nader over the course of two summers in

ted at the Yale LaWASchool and the ..

' ) }Yale School of Management eammg a JD/MBA degree in 1999" o

R a Followmg graduate school Mark Jomed McKmsey & Company, focusmg ona

A R

.st:rateglc adv1ce to. ﬁnanmal servrces ﬁnns‘ ._Alle there, Mark und ' ‘ook apro

’..‘ rbono consultmg engagement for New York Clty Pohce Commlsswner Ray Kelly,

the puipose of which as 0 asses the NYPD response o 9/11. He presentedthea
»-McKinsey'study to the NYPD’s-top management in 2002.a
Mark left consultlng in 2003 to _|om the investment ﬁnn John Levin &
- Company (later ca]led BKF Capltal) It was there that he initiated his decade—long
vocation analyzing the consumer dlscretlonary space. He also passed the three-year
Chartered Financial Analyst (CFA) examination toward the end of his time at
BKF. Following BKF’s dissolution, Mark was employed for two years by Searock

Capital, another investment fund. In 2008, Buckingham Research Group, which
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specialiaed in theconsumer' discretionary.sector, recruited’Mar’l.(i to serve as an
e }analyst/Junlor portfollo manager -_ - ) |

* Mark was contacted by Level Global a Manhattan-based hedge fund, 1n. :
’:2009 to launch a consumer group, hlre analysts and manage capltal Believinge |

thls to be an opportunlty for advancement Mark Jomed Level Global m August

ik g 2009‘ Level. Global hewever falrly qulckly\l?ecame embrorled mlegal issues in- -

x 2010 which caused 1t ‘to fold at Whlch t1me Buck’ing'hamd'asked Mark to return.

untll September 201 S ERT

| Mark’s hard work vand character eamed the respect of hlS colleagues |
mcludmg Buckmgham s Chanman, Laurence C Leeds, . e N L

[Dluring the approximately four years that Mark Megalll worked at -
Buckingham (in two separate tranches), I believe I got to know Mark
Megalli quite well. Our offices were in close proximity, and during €
those years we must have spent well over one thousand hours working

- together. I always believed him to be a most decent and ethical
person, and in a way, I considered him to be iny protégé and perhaps
future successor. . . .€

. . Despite the fact that he has, as I understand it, pleaded guilty, I
must say that this terrible and illegal action on his part seems so
totally unlike the Mark I have known and worked with for over six
years. It appears to be totally out of character.

10
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. Whatever the facts, to the extent that Mark did something terribly
wrong, I believe it to be an aberration that is not indicative of the
quality of his-character as I knew ittobe. - : :

o f (L. Leeds Letter). ?'*aa{ a

Mark developed a strong professmnal reputatlon for thorough preparatlon o

'and thoughtful analys1s,L as noted by a former professronal assomate o .

o ihad oﬁen 'unpressed me that Mark had always. done a thorough
~~ - amount of reséarch before any meeting-that we had. If we were :
e meetmg W1th a eompany, h1s questlons were thoughtful 1ns1ghtful and' o
*...  analytical mmd My analysts were always enthusiastic about meetmg N

0 with Mark because they were 11kely 10" work . through a. différent

perspective that they hadn’t had before then . Mark had always

.. done his homework and it was clear he was a very hard—worker Mark{ B

e _,-had clarlty ancl good 1deas and could synthesrze the mformatlon . .a

* %k % -

I am aware of the difficulty that Mark is now facing. I was
completely stunned when he told me that he was being charged with
insider wading. I am still stunned as I have only known him as-
someone who did thorough research on stocks, worked incredibly. -
hard and had the intellect and intuition to trade stocks profitably. I
know Mark as a terrific husband and father, and as a kind, soft-spoken
individual. He cares about people and those who know him as a
friend know that he will always be their friend.

(C. Wispelwey Letter).
While in graduate school, Mark began dating and fell in love with his wife,

Jenifer, a former college classmate from Columbus, Georgia, where her parents,

11
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Nelle and Bllly Wells ‘continue to live in retlrement Married in 2000 Mark and

R J enifer have two young daughters, _ As noted by their -

many friends who have corresponded w1th the Court Mark and J enlfer are

" exemplary parents_.to‘thelr_ girls, who clearly-loye their father. InJ e_n_l_felf Megalli’-se

" own words: )

. was turmng 25." Mark was sweet, mcredlbly mtelhgent and beauhful e
~~ One of our first-serious conversations-was about how 1mporlant
=+ e+ honesty is in‘arelationship. I admired how close he was -with-his- -

e brother ‘and"'hi‘é""pa‘f“énfs' “His COn:s'éi'if?ﬁtiVé""upbfingin‘g and -eharacter- -

sed-one

- . ,..-. 'was very apparent. m the ‘way he was;, ;and still 1s - focus
" making ther proud T :

e We are both competltlve but Mark is also easygoing and even_
. tempered. In fact, I can count on one hand the number of times. Thave. .
* seen Mark get angty. He has poise, self-coritrol and is very hesitantts™
judge others. - These are all qualities that- attracted me to Mark.-and -

- make him who he is to me: a generous, caring, and faithful partner.

* k%

Now we have been married for almost 14 years and have two young:
daughters. No one has played a larger role in the decisions and events
that have shaped my adult life. I have never known anyone as loyal as
Mark. If there is any silver lining to the tragic events affecting our
family as a result of the charges against my husband, it is a deeper
appreciation of our marriage and how strong our bond is.

(J. Megalli Letter).

12
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Asa parent Mark exhibits the same passion and devotion that 'he’v has
. brought to every aspect of his life: - ..

When Mark’s ﬁrst child, -, was bom I saw my brother change '
his drive took on new purpose in devotion to his family. Before
“ichildren, Mark had been the dutiful son working hard to realize the
. dreams of his parents, but as a parent he- eommltted hlmself to. helpmg |
C h1s chlldren reallze thelr own dreamsl

o — . She. has. much».lﬁof_her father S, mtensr_; and;,__-;_ I

- brill lliance, and share that unique bond that I know from p

. experience exists. between fathers. and daughtersi His younger
- 1 daughter,- * She’s happy and-sociable-and"

~-%]oves her role-as‘the-baby of the famrly She’s a funny kid and-has the

= ""-:uncanny ability to-combine: goofball afitiés-with- comiments-$o0- cuttmg" e

g‘;and mcrslve, they sound l1ke they came- from my . year old

| (Mlchael Megalh Letter)

i o

i J enlfer Megalh s parents Nelle and Bllly Wells hkewrse descnbe thelr son-
- in-lawasa lovrng and devoted husband and father:

Mark and our daughter Jenifer were married at Saint Patrick’s
- Cathedral in New York in August 2000. We knew him throughi
Jenifer for the years they wereiin college together but really: came to -
" “know him as their courtship evolved around 1998-2000. Mark called i
us to ask us if he could propose to Jenifer which we were pleased toi
say yes to. He is so dignified and always does the proper thing in alli
situations. We were impressed that some men still go that extra step
to ask for their daughter’s hand in marriage.i

We later got to meet Mark’s parents at their engagement party in New
York. They were everything we expected them to be. We realizedi
why Mark had turned out to be such a fine young man. We could telli
how proud his parents were of him and how they expected only thei

13
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best of him. We could also understand why Mark always conducted
" himself in a way that would please them :

Dk oKk

~ Mark is honest and has integrity. He always finds the good in

~ everyone and doesn’t judge people or talk about people.” We have

.++--never heard Mark-use profanity in any shape or form He Is: a perfect
o gentleman at all tlmes -

Eatariiid

N Thelr famﬂy is very . close and he playsar ma_]or o
L i._’_’_f‘,_}role in all decmons concemning his’ chlldren He ‘is 1nvolved in
~'*-‘~r:-?‘"parent/teacher conferences and all functlons at both of his- chlldren se

A We could have searched the world over andneyer found a manto hee_
our.son-in-law with . such honesty, falthfulness, smcerlty, hum1hty, ‘
' "mtegrlty and generosrty as the man in Mark Megalh )

RIS XN . LU Lo
: '.,--;-’ o .- Tt tes e . n

(N & B. Wells Letter). -

- Many of Mark and J enlfer s frlends have expressed great admlratlon for the
1ntense bond that unites the Megalli family:

Having spent a great deal of time with the Megallis both as a couple
and as a family, I have seen their shared love of leaming, creativity,
adventure and care. I know the fascination Mark has for Jen, and she
for him. I watched them fall in love, first with each other and then
with the girls. And I have seen them grow indelibly closer in recent
months, despite (and indeed because of) the stresses they are facing.
Their partnership is fiercely dedicated. Their shared concerns for
protecting and supporting _ over the oncoming time
period are equally strong. From the day I met him, I have always seen
Mark as big-hearted. Nowadays that heart belongs fully to his family.

14
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(N Bly Letter). Another of the Megalhs frlends wntes

e f ~ I'have known Mark Megalli for 24 years:. I am fortunate to be able toa
" say that he has been a very close frierid ‘of mine over each of thosea
years. When I first met Mark during freshman year of college, he was
- known as perhaps ‘the nicest and kmdest of all students. I consrdered
Ay -myself lucky to be hls frlend I still do - SEEIRER LS

f"'.father and huslbancl."fﬁl have known Mark wife for 24 years as well. - oo
~They also met in college They have ‘accomplished a freat ‘many -a

~f‘"~thoughtﬁ.11 and energeuc ‘daughters.-

Mr Megalh has real":fonly ever wanted w at Iwant happy, healthy
" ‘and well educated children and a fulﬁllmg marrlage While thesea
__desires are srmple to list, they are very, difficult to satlsfy

“*"has"an uncompromising commitment to his famrly In this regard he
-'is a role model. If I were ever in a situation where my family needed -
prolonged attention and care, I would consider Mark as the person to
provide it. He is a kind and generous person.

(D. Beaton Letter). Indeed,- many of Mark’s close friends look to him as a model
parent:

dn the more than fifteen years during which I have enjoyed a close a
relationship with Mark, I have relied on him for a range of advice.
Even though I have many friends from all periods of my life, it is
consistently to Mark that I have turned about the most important
matters. As a father of a daughter — my and Mark’s most cherisheda
roles — and as an investor — our professions — I have sought Mark’sa
counsel about model behavior.a

15
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Much of how I parent my children is the result of thoughtful

consideration Mark and I have shared.. "Where to draw lines, how to

. encourage and. discourage certain conduct, effective methods' of
. discipline -and ‘generally how to mold :productive members of .our

- communlty are all’ sUbJects' on which I have sought Mark’s guidance.

~ Mark is consistent in his moral certltude and ‘remarkably creative
about how to transmit it to his children and1 mme sol retun agam and h
oo again to, hlm for snmlar conversatlons, i » : ‘ '

(G Heyman Letter)

R

“-f-"-iiij-z%i-'At the start of thls crisis- and at so many'pomts-" along the way, I have R
o ___;,_held onto the belief that the truth wguld prevall‘and everything would R :
" ““beokay. Whilehave fiever been so naive o  thirk that life is fair, fi€”" "
extremely punishing outcomes for Mark and for our family seem so ‘
severe: Mark’s livelihood — a career which | he loved and at whlch he "

o excelled has been taken away from him fore

- To our daughters the consequences of these upheavals are particularly - -
devastating. We will likely be forced to sell our home as a result of
the legal expenses and loss of income we are facing. We will beo
moving away from the city where -they grew up to find a more -

- affordable place in which to rebuild our lives. Our daughters will .
have to leave the safety of their current schools and friendships o -
behind.

When Mark and I got married, I left my career to take care of our
family. Mark has been the sole breadwinner for our family. Now I
am making plans to go back to work to support our family financially.
The prospect of doing this [as] a single parent is overwhelming and
terrifying.

I don’t know what the future holds, but I do know that our family will
face intense pressures as we embark on a different life after this ordeal

16
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is over. We will be there to support Mark and we will move forward
as a family. If Mark has a second-chance to put his intelligence,
strong character, and good heart to work, I-am certain it will be for-the
- good of h1s commumty and to better the world around him. - Lo

_In defending our family, we have trled to protect our young chlldren
from the worst of these horrible outcomes — losing their father in their
- - daily lives. -Mark is- a sensitive, affectionate, and involved: father _
‘ whose parentlng and wisdom are critical to the happmess and succéss
‘ of our daughters I can’t 1mag1ne life wrthout Mark as my rock and o
...y partner and 1 .am gverwhelmed. by, thesgrospect of being a. sing ,e-‘- 3
o parent. I ask you to welgh the damag ng impact on these prec1ous_;,
* family relationships agalnst the ‘need for Mark’s punlshment andf'
humbly ask for lemency - S

.."0' .

(J Megalh Letter) Mark’s father and brother echo these concerns:-

o '_'fWhen we were back for Chnstmas in December, my w1fe and I were
affected by the toll Mark’s situation has already taken on [} As
~recently as this summer she was droll and animated, but the girl we.
. saw this holiday seemed withdrawn and sad. -She hasn’t yet been told .
~what’s up, but you can tell she is braced for a shock that she knows 1s"“"' o
0 coming.o , 3 : :

(Michael Megalli Letter).

‘The luckiest part of his life story was marrying his classmate from

Yale, Jenifer Wells, and being blessed by two wonderful daughters, -
who are so close to their father. Sadly, I see the

unspoken suffering in [JJJJJJll eyes, and she does not yet know the

half of it. I often wonder about the anguish and psychological

devastation of the children in these situations without any wrongdoing

on their part, or their mother for that matter.

(Maguid Megalli Letter).

17
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B. Mr Megalli’s Tradmg of Carter s Securltles
Although the PSR’s recitation of Mr Megalh s offense conduct (mcludlnge

hlS factual objections) is qulte dense in reahty, of the $3.17 million of gurdellnee
gam that has been attnbuted to h1m fully 87 percent is associated solely wrth Level

Global’s sale of Carter’s shares in October 2009 (amountmg to $2 110 460 of

av dlzloss) and itg short' “les'of Carter sstock’ _‘"'uly 2010 (amountln:' °;-;;;f o

$647 655 of proﬁt) (PSR 1[ 158) Of the remalmng gam the ev1dence shows that

Level Global’s sale of Carter ’S- shares on November 9 2009 (amountmg to

S P ,... [ T

$276'

ﬁof av01ded loss) was ! erely a portlon of the fund’s entlre posmon atdthat |
tlme Mar‘tm’ s contemporaneous .e-nlalls suggest that he d1d not tlp Megalh and as
he conceded in one of his govemment debrlefmgs Martm hlmself has no ' o
recollectlon of havmg done so“ As to. the last 1ncrement of ga1n arising from Leuele
Global’s February 2010 sale of Carter’s stock (amounting‘ to approximately
$131,600 of profit), the 1nformatlon shared by Martin in advance of Carter’s
F ebruary 25 2010 eamings announcement did not precipitate an 1mmed1ate market
impact.

It follows that it is unclear whether Mr. Megalli would have been criminally
prosecuted based solely on Level Global’s sale of C;arter’s shares on November 9,

2009 and February 2010, which amounts to just over $400,000 of guideline gain

18
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under USSG § 2B1.4. ThlS is partlcularly true in that Mr Megalll reallzed no
@pprec1able personal galn from these tades (see Part III C 2, infra), as well ase
B glven‘the' fact that it remalnsj'subject to debate (i) whether Martin’se

R contemporaneous e—malls and mvestigatlve debnefmgs show that he did not t1p o

- _'Mr Megalh on November-9 2009 wrth regard to Carter s earnlngs restatement,

hen the matenahtyto

'.','1 ‘?”

d. Part LB 3), and: (i

‘artm S posmve tlps of

February 2010 should be assessed‘,__ (see id. Part III. B.'2).”i_‘ |

Accordmgly, 1t is entrrelyunderstandable that @ cons1derable amount of the

;-.-J» \~.
& .

-.-—...- '.. JRSCE PRRAEL R AN V-...... R

3 PSR’s remtation of Mr. Megalh s;oﬁ'ense conduct is; deyoted to Level Global’

| October 2009 sales and 1ts'July 2010 short sales of Carter S stock While the : o

| _govcmms:at has taken Mr. Megalhwtask for obﬁct.m_gﬁ,,tsai ce;rtam-of the PSR'S . - .

- contentions in relation to these sales, Mr. Megalli has not sought to minimize his - -
misconduct in this case, either in his dealings with the governrnent prior to his
waiver of indictment and entry ofa guilty plea to the govemment s 1nformatlon or, - -
even more importantly, in his Rule 1 1 colloquy with the Court.

Indeed — and as addressed more fully below in connection with Mr.
Megalli’s entitlement to acceptance of responsibility credit, (see Part I11.B, infra) —
any fair reading of his PSR objections demonstrates the following;: ‘First, that he

does not deny that he acquired and then sold Carter’s shares in February 2010 and
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' that he sold short posmons 1n Carter s stock in July 2010 based on actual
: knowledge of mS1de mformatlon that had been dlsclosed by Martin. In thls regard
" his PSR objectlons related to these sales merely go to the degree of the matenallty

~ of Martin’s 1nformat10n glven (1) that the market was, at least initially, fa1rly i ', -‘ _

o underwhelmed by Carter s F ebruary 25 earmngs announcement and (u) there was"‘

: acceptance credlt, go largely to demonstrably false oF 1rrelevant facts that are .

nonetheless hlghly preJudlclal to hlm And ﬁnally, w1th respect to Level Global’

October 2009 Carter’s trade, his PSR objections are fllf in accord withhis " " ¢

discussions with the govemment prior to his waiver of indictment — and, moreover;,

~ his colloquy with the Court - that he sold $9,000, 000 worth of Carter’s shares
(thereby avordlng approx1mately $2 1 million of loss) based on conscious
avoidance as to the source and legltlmacy of Martin’s telephomc tip on the
morning of October 23.

Indeed, the following, verbatim excerpt from Mr. Megalli’s Rule 11
colloquy establishes his consent to the government’s contention that he traded in

material part based on actual knowledge of inside information from Martin in
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February and July 2010, and that with respect to the October 2009 trades he is
gullty based on conscious avmchnce of such knowledge

MR. CHAIKEN . To glve the court an example of
'mformatlon provided to Mr Megalll, Mr. Posey tipped Mr. Martin
* and Mr. Martin tipped Mr. Megalli and others in advance of Carter’s -
_-October-27th, 2009, announcement. that it was conducting an mtemal,’.:i.;.'-n
. investigation into accountmg 1rregu]ar1t1es and would be delaying its " "t
_ earnings release fortthe thlrd quarter of 2009 tw ‘1ch was scheduled for -
—";;;_October27 2009. e e L LT

A Aﬂer busmess hours on bctober 22nd 2009 Mr. Posey and“_."_'}t't
o ‘Mr:Martin had an in-person meeting over:drinks-in Atlanta during: -
AR - *which"Mr. Posey disclosed- inside mformatlon about the mvestlgatmn g S
- and eammgs déldy toMr: Martmv TR e PR LA

o The next morning at 9 42 a.m. on Friday, Octobert 23rd, 2009, ===
M. Martin sold hist entire _position in Carter’s: stock, .over 35 000:',-:.'
 shares valued at’ approximatély $1,000,000. Later that morning at =~
11:23-a.m. on October 23rd, 2009, Mr. Martin placed a seven-minute
call to Mr. Megalli during which Mr. Martin disclosed inside
information about the investigation to Mr. Megalli. Less than two
minutes into the call, Mr. Megalli sent an instant message to Level
Global’s head of trading in which Mr. Megalli ordered the liquidation .
of Level Global’s entire position in Carter’s stock which at that time -
was 300,000 shares valued at nearly $9 million.

* ok ok

BY THE COURT: Mr. Megalli, that’s a lot of information, and
I’m going to ask you noi necessarily to go through everything that’s
been stated here. As Mr. Chaiken has stated, he doesn’t suggest that
you had knowledge of everything that’s said there. But what I want to
focus on was your particular role in this, your relationships with Mr.
Martin, your knowledge of what was going on, based on your
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background the likelihood that' you knew that insider information was
- being passed to you. Asto those matters, the representations that havee
- . .been made by Mr. Chaiken in terms of his ev1dence with-what part of
- j‘.g;that do you disagree, if any‘7 - : : :

N THE DEFENDANT I mostly agree factually with pretty much ‘
}' evetythmg he said. T’ d hke to make a couple of dlstmctlons, IfI may

":'He stated I met .Mr. Martm in m1d-2009 I was mtroduced to e
'fhlm towards the endeof A];gust righteafter I staned at Level Global, e e

retained him mS piember.. The. mam-trade that. happened in. PP

My -understanding=is;- juSt to try to provide: sorhe context the: - =€

"'V'coeperator that he mentioned “and some of the-6thér-tippees had < == =+~ -

- known.Ene Martin for many, ;
| tha dlstmctlon that thls was Omeone I had just béeir- mtroduced to.

mﬂa COURT): nght.__ -

5 many years. And [ _]USt wanted to draw . ... .

[T}IE DEFENDANT} 'Jtlst asa very small factual correctlon oy

The only other real thmg I guess —

MR. MONNIN: Judge, just quickly, I think what’s going to. be
very- helpful for the record is for Mr. Megalli to really focus in on
what his intent and knowledge was in relation to the October 23rd and
October 26th trades. As the Court pointed out and as Mr. Chaiken
very fairly pointed out, really what we’re talking about here is an
overall conspiracy. But what’s important for the Court to accept Mr.
Megalli’s guilty plea is I think for Mr. Megalli to just tell the Court in
his own words what happened on the 23rd, what happened on the
26th, what he heard from Mr. Martin, why he traded.

And Judge, I think what we’re going to get is that Mr. Megalli
is going to say, Look, he gave me information which was
confirmatory of the decision to trade and to trade a significant
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position. It’s 300,000 shares valued at $9 million, that’s absolutely

~ - correct; but the nature of the information was not quite as concrete ase

- ‘what the Government.would contend, but I.'consciously avoided.e--.
ji-f-steppmg over that threshold and saying to Mr:-Martin where did it -
come from, because he’s’a securities professnonal and he’s not asking -

' "vthose questions for a reason

s e )

-__';:Jv‘-.So I’11 let him address that

" THE COURT: .-Okay:*"-'

) THE DEFENDAN ] ‘1ght So I have ) vlsed not to get ,

~too much into the factual elements. So I want to be Tespectful of the ‘&

" "Court;and I don’t want:to minimize- my own culpability here and I -~ =
- takefull respon31b111ty for everythlng gomg on: So we” 11 put that asa -~
'"-pref‘ace b i L R

But _}ust for the record,'fzt was very zmportant,-jbr' me that the T
Government included language on conscious avoidance in the

) chargmg instrument. I would not have been here pleadmg guilty had S

- they not. done that because I was not willing to say that Eric Martin__ .
* had given 'me a specific tzp-oﬁ" aboiit the fact that there was going to T
be an accounting fraud or an earnings delay. He never —he did not - -~ . =~
do that. 1 found out about the accounting delay.on the morning of
October 27th with everyone else in the world, and I’ve stated as such

. from day-one. :

o However,-when he did call me on October 23rd, I did have
300,000 shares of Carter’s. The stocks has recently risen from [$]25 to
$29 which had been my price target which I wrote up in September. I
had started to liquidate a position that was 350,000, and so I had
already started selling the position when he called me. And he
specifically said to me, as best I can remember, and these may not be
the exact words, but the basic I think what was conveyed on that call
was he said to me, Hey, do you still own stock in Carter’s? And I said
to him, Yes, but I’ve been selling it. What do you think? Is that a
good idea or a bad idea? And he indicated to me that he thought it

~ would be a good idea to sell it.
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He did not talk about accounting delay. = As Mr. Chaiken
- -pointed out, we were on the phone for less than-two minutes before: -
~ the trade was entered in; and we certainly didn’t talk about vendor: ..
markdown and accommodations. And later I found out it was Kohl’s, """
~and lots of the details that came out later. Spemﬁcally, though, the‘ o
accountmg problem we did not discuss on that call B

A What I'm pleadmg guzlty here today to _"zs-‘v the consczous“';‘f“_'i
avozdance ‘ When he ;qzd to me, Yes, good tdea “sell the stock, that

. What are you “basing thzs on I did know he"‘had“ worked at the_‘_';

company before. And that was-a mistake and I'm goirig to-be paying - -
Jor ‘the consequences: for- that mistake: for the- rest’af niy life, and-I*

. ‘apologzze to-the’ Court for that: “But T just-wantéd:1o"sét the record -
stralght e L B

. MR MONNIN Tell Judge Story about the 51gn1ﬁcance of M. 4. 4. .
Martm to, the decision to trade. Were you talking anyone else about . .
.'Carter s‘7 }' . . : o

‘THE DEFENDANT: The call wzth Eric. Martm I woulde -
characterize as a catalyst to continue. selling stock.. The decision to
buy and sell stock in Carter’s was based on many other factors which
we’ve gone into great lengths with the Government, and I think
they’re aware of our position in terms of lots of the buying and selling
indicators from other sell-side research. But he was certainly, given,
obviously, the timing of the trade, a catalyst for me to continue selling
stock.

THE COURT: Well, and actually to liquidate completely in
one fell swoop is essentially what you did.

(11/14/13 Guilty Plea Hr’g Tr. at 19-26 (emphasis added)).
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Mr. Megalll has not mmlmlzed hlS mlsconduct because his PSR oh_]ectlons' '
in no way depart from his Rule 1 1 colloquy W1th the Court whrch the Court
credlted in ad_]udlcatmg him crlmmally llable on the govemment’s 1nsrder tradmgg' T
consplracy charge In connection wrth the govemment’s Rule 11 proffer, Mr -

Megalh adm1tted that he traded Carter s shares based on hlS actual knowledge of f' |

- material, ublwmfonnatlonmartedbyMartmandﬂxat,wnhresmctt

‘Level Global’s October 2009 sales, he conscicusly avoided obtaining such & ="

S :

III ARGUMEN T

A Post-Booker Sentencmg Standard
1. Procedural and Substantlve Reasonableness

I UmtedStates . Booker, 543 U s 220 (2005) the Supreme Court held v
dhat a mandatory federal sentencmg guidelines regime violated the Sixth €
Amendment. Pursuant to the Booker rerriedial opinion, the sentencing court is toe
apply the factors set forth in 18 U.S.C. § 3553(a) to derive a “reasonable” sentence.c
“Reasonableness” in the context of federal‘sentencing proceedings involves bothe
procedural and substantive components.e
Substantively, “in reviewing the ultimate sentence imposed by the district

court for reasonableness, we consider the final sentence, in its entirety, in light of
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the § 3553(a) factors rather than rev1ew1ng each mdmdual declslon made durmg
the sentencmg process.” Unzted States V. Greene 279 Fed Appx 902, 911 (l lth
Cir. 2008) (quotatlons omitted). “[W]e will only reverse a procedurally proper ""'7_ é :

sentence 1f we are left with the deﬁnlte and firm conv1ctlon that the dlStrlCt court

commltted a clear error of Judgment m' Welghmg the § 3553(a) factors by arl’lvmg o

s at a senten. A that hes out31de the. :rangwof reasonable sentencesz dlctated by the

Umted States v. ‘McBrzde 511F. 3d 1293 1297-98 (11th C1r LY

”»

- facts of the case'

S 2007) (mtemal» cltatlon omltted) see al;s'o Umted States V. Irey, 612 F 3d 1160 et

 substantial deferenceto the district courtssentencmg ,deciéiéiiéifl(ﬂléétéﬁbﬁ and,

citation omitted).:
As a result this Court is effectlvely the final arblter of Mr Megalh s
sentence under what is now well-establlshed post-Booker sentencmg authorlty

2. Appllcable Guideline Varlance Authorlty

Section 3553 (a), “as modified by Booker, contains an overarching provision
instructing district courts to ‘impose a sentence sufficient, but not greater than
necessary’ to accomplish the goals of sentencing.” Kimbrough v. United States,

552 U.S. 85, 101 (2007) (quoting the sentencing goals set forth at 18 U.S.C. §
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3553(a)(2)(A) (D)). In arrlvmg at an approprlate sentence section 3553(a)
prov1des for con31deratlon of a number of factors The ﬁrst factor reflecting the G
 critical ‘com‘ponent that the distrl_ct ]udge make an 1nd1y1dualized assessment

basedv on the facts presented,” is “'A"Br*dad ‘command to conéi'&‘éf ‘thenatureand o

o clrcumstances of the offense andvthe history and characterlstlcs of the defendant " _' e

. -‘,»"»;.;-;Gall V. Umted‘»SIates 552 U S. 38

o 3553(a)(1)) The second factor requlres cons1derat10n of the “generali purposes of f" - S

SRR 'sentencmg,” that is; 1mposmon of a sentence reﬂectmg the senousness of the :

AARFISG S P ...' -... R :..».,_u cees - SR R e

hment » ":as well as. . '

AR offense promotmg respect for the law : ‘d' prov1dmg Just'

A ' spec1ﬁc and general deterrence 18 US C § 3553(a)(2) szbrough 552 U.S. at

Al-though‘ a district judge ;‘shouldf'beg-in all sentencing p'r’oceed‘in'gs by
correctly calculating the applicable Guidelmes range,” Gall 552 U S. at 49, the
- adv1sory guldehnes are-merely one of multiple factors to be consrdered in
imposing a reasonable sentence. /d. at 59. Indeed, the dlstrict court may not
presume a custodial guidelines range is reasonable, but rather must undertake an
individualized evaluation of the facts and circumstances before it, particularly
where, as here, a'defendant’s history and characteristics and corresponding

considerations of retribution, deterrence and rehabilitation remove a case from
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those within the heartland of a partlcular guldehne computatlon See generally
tha V. Umtea' States 551 U S 338 351 (2007) (notmg that 1t 1s merely “probable” O
Shata partlcular sentence is reasonable when, solely in the “m‘me run” of cases, 1t 1s:"_ e j

. "wnhln the guldelmes apphcatlon of the section 3553(a) factors) accord Irey, 61 2e7 e

) 3d at 1185

. In domg':'.-so‘- the sentencmgfgouit'.must-c.onsidenthé-‘rff" fib,ility‘that.a,e;. o

o custodlal sentence derived from the gu1del1nes is not 0111)’ unnecessary toe

7_ :_._-'-accomphsh the goals set forth in sectlonh3553(a), but that such sentence is “greater

. ./un. - AT T

;See Gall, 552

L than necessary to accompllsh the statute s sentencmg objectlv

| U S. at 47 (rejectlng any requlrement than an outs1de-the-gu1dellnes sentence be

" _]ustlﬁed by ¢ extraordlnary leCljlmS...tanQ.e}S_-,..?l_HSi, ﬁmher rcjeqting;égy;‘.‘.ﬁgid ‘e

"~ mathematical formula” thatuses the percentage of a departure from the guidelines |
asthe standard foi determ.ining the strength of the justiﬁcatiOn required‘ for a
speciﬁc sentence). In other words, and as m'any‘ sentencing courts in the insider
ti’ading context have foun(l, a guidelines sentence may actualI)t thwart application
of section 3553(a)’s command to impose the minimum sentence necessary to
achieve the goals of sentencing. Rita, 551 U.S. at 351.

As a result, the district court is generally “free to make its own reasonable

application of the § 3553(a) factors, and to reject (after due consideration) the
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advice of the Guideli’nes.” Kimbrough,‘552 U.S.at113 ‘(Scalia, J., concurring); see
-~ also Gall, 552.U.S. at 50 (noting that district judges are generally free to impose -

sentences outside' the reeornmended -guideline range, provided they have

e sufﬁcrently compellmg to support the degree of the vanance”) Based on 1ts | o

:3-;-;,mdependent.; luation of each sectlon §553(a) factor, a dlstn ourt, is legally

R _below the- advrsory gurdelme range szbraugh 552 U S at 101~ see also Irey,

e ;dec1sron that the § 3553(a) factors, ona whole, Justlfy the extent of the varlance’”) T

e (quotlng Gall, 552 U.S. at:51).e

B. The Court’s Advrsory Guideline Computatlon Should Include Full
Acceptance of Responsibility Credit -

1. Mr. Megal_h Has Not Sought to Mmimize His Misconduct |

The government has questioned Mr. Megalli’s entitlement to acceptance
credit following submission of his PSR objections. This is perplexing, particularly
in that criminal defendants in this and other federal judicial districts routinely
persist in factual objections at sentencing without jeopardizing their acceptance

credit. Moreover, Mr. Megalli’s PSR objections do nothing — other than supplying
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relevant contekt"that goes solely to rrritigd;‘zfon; not lack of acceptance — to dispute
his longstanding concession, including:as articulated in open court during his Rule
11 colloquy, that he traded in February and July 2010 based ori actual knowledge

of inside infdﬁﬁéﬁbn shared by Martiri and ﬂin"October 2009 based'on‘ conscious

S avozdance as to the 1111c1t basis for Martln 8 'sale recommendatlon

.( i

e e The gov; rnment S-concerns regargl\gng\Mr Megalh s entltlement to

U 'acceptance credlt thus appear to spnng from ‘the mlsconceptlon that he has B

'v“‘»-‘-"-"\'.somehow demed havrng traded based on -'" ‘tual knowledge of matenal non-publlce e

" Probation Office states expressly “Mr. Megalll readlly acknowledges thathe -
tradedCarter s shares based on illicit advice ﬁ'om M. Martin, ,albelt typically
.accompanied by other, independenrly corrdborative analysls conspiled l)y Mr.
Megalli.” (Def.’s PSR Objection Ltr. at 3);.- Mr .Megalli amplified this admission
by pointing to his sole responsibility for trading on insider information in his
acceptance of responsibility statement incorporated in the PSR:

I respectfully submit this letter to thev Court to fully accept

responsibility for the actions that culminated in my guilty plea on

November 14, 2013. 1 have thought a great deal over the past few
months about the series of events that led me to this point. My first
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reaction évas one of disbelief | and, frankly, anger. What I missed
1n1t1ally was that the target of my ‘anger should have been me, not
others ' feedg ,

I have come to the realzzatlon that there is no one I can posszbly
blame for thzs mess other than myself

I am extremely dlsappomted thatI did not follow Warren Buffett ]
advice to invesiment managers t to* play in the middle of thé court.” In

_ the case of my relationship with Eric Martm itis plam that I stepped

. . out.of bounds.and this was wropg.... . have:ssai

~ Martin. att)ze begmnzng of our r

~ with advzce relatzng to his form
the rlght thzng to do. S

(PSR 1] 159 (emphas1s added)) e

eMoreover durmg hlS Rule 11 plea colloquy and with Mr Megalh s fulle

_ assent — the government stated as _followefvgtth_,re_gard to Mr. Me‘gal_,lt’_s: offense

. Beglnmng in September 2009 and contmumg through July 2010 Mr.
Martin provided Mr. Megalli with material nonpublic information
regarding Carter’s quarterly -and- annual financial results and other
events in advance of the public-disclosure of that information. The

- information related to Carter’s earnings per share, also referred to as
EPS, forward guidance, and other confidential internal financial
performance information. Mr. Megalli, in turn, caused Level Global
to buy, sell and short Carter’s common stock based, in whole or in
part, on this material nonpublic information. Mr. Megalli did so
knowing or consciously avoiding the knowledge that Mr. Martin was
obtaining the information from a Carter’s insider in breach of that
insider’s duties of trust and confidence to Carter’s.

(11/14/13 Guilty Plea Tr. at 16-17 (emphasis added)).
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Accordmgly, far ﬁ'om mlmmlzmg his misconduct, Mr Megalh s PSR

obJectlons s1mply and perm1551b1y place his trades in context to show that,

termed hlS October 23 2009 call wrth Martm the “catalyst” for hquidatmg

$9 OOO 000 worth of Carter s stock he d1d not rely on Martm 1n 1solatlon This 1n'4 ~

_-2. - Mr. Megalll Has Merely Ob]ected To the Relative. Signlﬁcance of
" Martin’s’ Dlsclosures in February and July 2010, Not His Actual .
Knowledge ‘ v

Reference to Mr Megalh S PSR objectrons reveals that he has merely

questloned the srgmﬁcance not the 1llega11ty, of the mformatlon Martln dlsclosed
prior to Carter’s February 25 2010 earnings release. In doing so, Mr. Megalli’s
objectlons merely state that the PSR’s reference to a purportedly precipitous”
drop in the Dow Jones Industrlal Average (the “Dow”), while Carter’s dropped
only “slightly” is factually incorrect. (See Def.’s Objections to PSR 99 125-26).
The inference being that Martin’s information was material to the market given
that Carter’s shares held steady while the Dow purportedly plummeted. In point of

fact, Carter’s shares held steady with the rest of the market, which essentially did
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~ notmove on February 25 2010. The Dow closed at 10,374.16 on February 24,
-~ 2010 and at 10, 321 03 the followmg day, a declme of only 0 5%, wh11e Carter’s-.
o stock closed down '$0;O7 (or .25%). 1t follows that the materiality of Martin’s -

-mformatlon was of comparatively questlonable s1gn1ﬁcance to the market e

Wlth regard to Level Global’s July 2010 short sales Mr Megalll s PSR

: v}y;‘lto the. mgmﬁcanc | as;opposedto-the actlonabi-hty,.._of

f’fMartm s disclosures _In particular Mr Megalh' s PSR obJections see zd at 16-17

gl

lllustrate the wealth of mdependent due dxhgence he conducted to corroborate the e

-~;adv1sab111ty of shortmg,Carter s stock, as ev1denced by a July 27, 2010 Morgan

Stanley note “that Carter s stock had s seen the second largest absolute increase in
volume of short sales m the entlre consumer sector up by 34. 6%.” Id at 16 As | - e
* such, while Mr. Megalll admits to havmg shorted Carter’s stock in July 2010 based SRR

on actual knowledge of inside information imparted by Martin, such information |

was complemented by. Mr Megalli’s independent due diligence.

2 While the government has also addressed the applicable October 2009 and
February 2010 trading windows in its PSR objections, Mr. Megalli notes that he
has questioned the PSR’s use of disparate trading windows only to point out that
the applicable trading window is an issue, along with many others, he waived by
pleading guilty. He certainly understands he remains subject to the 18-level
enhancement for illicit gain under USSG § 2B1.4(b)(1).
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3. The AEyldence Suggests That Mr. Megalli’s November 9 }-2009
- Carter’s Trade Was Not Based on Inside Informatlon Disclosed
by Martm A : - :

Mr. Megalll s lone objection to relevant conduct Wthh remams entlrely
~ ‘consistent w1th acceptance of respon31b111ty, relates to Level Global’s sale of

& -:;:'.-150 000 Carter s shares on November 9, 2009 purportedly in antlclpatlon of

L ~""-’Mart1n admltted m'an 'e-mall to his cllents followmg Carter’s restatement'

. announcement, “We are ﬁankly amazed that management would agam come out

| _ and delay earnlngseaﬁer the beatlng they took last week from lnvestors and. the

' share price.” Id at 13 Approx1mately 20 mlnutes later, Martin e-malled Megalll

edlrectly, statmg, “I am praylng you lowered today, I should have ? Id Indeed

- Martm apologlzed to- Megalh by e-mall the followmg day: “Can stop by the oﬁ'lce :

around 3pm if you want to whip me for cri[.]” Id. ‘Finally, Martin advised the

govemment during a December_S, 2012 debrief'mg, after he had electedlto o

cooperate, |
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In hght of thls ev1dence itis mconcelvable that Mr. Megalh s objectlon toe
einclusion of the November 9, 2009 sale as relevant conduct whlch because ithase - - =
no guldelme 1mpact he did not even ask be excluded from the PSR s 'galn

| ' computatlon (PSRQI 158) should Jeopardlze hlS acceptance cred1t

4. - Consclous Avondance is Just as Crlmlnally Actlonable' as Actual
Knowledge o

; ;1ppee m51der tradm _I'uthonty has long; un'\\teﬂanced

'fcrlmmal llablllty based elther ona tlppee s actual knowledge of the tlpper' s.direct .

.} 2 ‘or denvatlve ﬁducmry breach or dehberate avmdance of learmng the truth Seee e

""fgéherja:l{y.' Dirks V. SEC, 463 ﬁU;S:':646', _660’\ (1983) "'(tippee h'as duty foabétamor h

_dlsclose only when the 1n31der has breached h1s ﬁduc1ary duty andthe tippee

: kno"vv‘sror» should know-=that~"~there has been a breach’»’)" United States thzth,

| 904 F Supp 2d 363 372 (S D. N Y. 2012) (“[W]here approprlate thee .
Govermnment is entitled to a ‘willful blindness’ or ‘conscious avoidance’ instruction .
to the.-jury_v on the issue of [tippee.. scienter]”). Conscious avoidance liabilityvﬂowse
from trading activity that is “so overwhelmingly suspicious” that a “failure to
question the suspicious circumstances establishes the defendant’s purposeful
contrivance to avoid guilty knowledge.” United States v. Svoboda, 347 F.3d 471,
480 (2d Cir. 2003) (quoting United States v. Lara-Velasquez, 919 F.2d 946, 952

(5th Cir. 1990)); see also United States v. Rodriguez, 983 F.2d 455, 458 (2d Cir.
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}1.993) (noting that it is “essential to the concept of conscious at'o'idance_that the
-~defendant must be shown to have decided not to learn the key fact; not merely to -
have failed to leam it”) (emphasis in original).e

' Mr. Megalli has never made a secret of his position that, while Martin tipped

l’ 1m to sell on Ootob'er 23,2009, such tip — which was conveyedtoMrMegalll’s ST

der, m,two minutes (drfless).%.d'id.no.t inVQlQe_;diSQlosure of Carter’simpending . ..,

g j‘eammgs delay, Kohl’s 1dent1ﬁcatron as the customer in questlon or the prospect of [ "

B ""-.:.‘\'»’"-‘ o

SR restatement ThlS led the partles to negotlate 1nclusron of & conscrousavordance SRR NN
‘.r:__"h.. r_..’ sl L . GO R .{‘,:,.;'.._.A... B SO O S S iekirde

element in the government s mformatron, Wthh as noted above th ;partlese -

B also addressed during Mr Megallr s change of plea hearlng In partlcular Mrl
 _ Megali acknowledged tha cerain of the information imparted by Mctinon
- October 23, 2009 was sufficiently suspicious to render his conscious choice not toe
divine 1ts sonrce and nature criminally actionable. (See ll/ 14/13 Guilty Plea Hr’g
Tr. at2.4-25)'; see also Svobocla, 347 F.3d at 480 (deliberate actions to avoid -
knowledge are sufficient to confer criminal liability). Most importantly, given that
conscious avoidance is just as actionable as actual knowledge, the Court correctly
accepted Mr. Megalli’s allocution testimony in adjudicating him guilty, thereby

mooting any objection to Mr. Megalli’s receipt of acceptance credit based on
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| acknowledging his conscious'avoidance as oppOsed to actual knowledge, in
En ~.~_»~»connectron with the October 2009 Carter’s trades

5. M. Megalll is Entitled to Acceptance of Responsnbllity Credlt asa
Matter of Apphcable Law and Equlty

lAs noted above Mr Megalh s posmon regardmg his knowledge and intent - -

S »-has been con31stent throughout these proceedmgs, mcludmg at sentencmg He has

"ut rather has mer _

, mrrmzed h1s liab ‘ ught to place 1t "
PR distmgmsh him from those remote tippee traders who corrupt corporate msrders

wrth kickbacks trade based solely on this 1nformat10n and reap milllonsof dollars ‘e

- f ol profit as a st Frankly, iven thetlldutedat lengt eganing - ¢
. his conscious avoi'dance in'relation to the October :2009 trades the time for th‘e ‘
B ‘govemment to have obJected ifat all, was prior o thc Couirt adJudicating Hitn: ¢ 4
gullty of the sub_]ect 1nsrder tradmg conspiracy (\thlCh was followed by natlonal
publication of his criminal conviction). Finally, he has further demonstrated
acceptance of responsibility within the meaning ofVUSSAG § 3E1.1 by depositing ,'
$50,000 in early — and complete — restitution with the clerk of court. |
Mr. Megalli, a defendant who, alone among his currently convicted co-
conspirators, waived indictment and entered a negotiated plea, would be

irretrievably prejudiced by the Court’s failure to accord him acceptance of
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_ defendant. 18 U.S.C. § 3553(a)(1) & (2).
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. respons1b111ty credlt Based on any fair readmg of the foregomg dlscuss1on and
S Mr Megalll ] PSR ob]ectlons this clearly should not happen

- C Entry of a Substantlvely Reasonable Sentence in This Case Under 18

- US.C.§ 3553(a) Necessrtates a Substantlal Variance

. As dlscussed above section 3553(a) expressly provrdes that in denvmg a

ite umsta‘nces of the o 'b d"and the hlstory ""';;-_jctenstlcs of th‘

o ';well s the need for the sentence imposed to:’ (1) reﬂect the seriousness- of the

e ',offense, 2) promote respect for the law, (3) PrOVldCJUSt P“mShment’ (4) afford

B

"her crlmes of th ¢

...‘,..'4

I As.one sentencing Coiirt has aptly noted evaTuatlon of the foregomg Jction”

3553(a) factors ﬁequently supports a substantlal downward variance in fraud

cases:

[S]entencing judges know that a full consideration of “the nature and €
circumstances of the offense and the history and characteristics of the
defendant,” 18 U.S.C. § 3553(a)(1), implicates offense and offender
characteristics that are too numerous and varied, and occur in tooe
many different combinations to be captured, much less quantified in
the Commission’s Guidelines Manual. A consideration of those and
other factors set forth in § 3553(a) produces sentences that are
moored to fairness, and to the goals of sentencing set forth in §
3553(a)(2), but sometimes not so much to the advisory Guidelines
range. Indeed, in some cases, the fair sentence can drift quite far
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away ﬁ'om the advisory range, whtch is, aﬁ‘er all, but one of elght
factors the sentencing judge must conszder '

‘ Umted States v. Ovzd No 09 CR-216 (JG) 2010 WL 3940724 *l (E D N Y Oct.
1 2010) (empha31s added)

Th1s case ﬁts well w1th1n the foregomg admomtlon Flrst a substantlal

o 'proportlonallty 1n r%latlon to the sentencmg of s

traders, whlle mcreasmg the hkehhood that Mr Megalh is approprlately pumshed

i e P ien

" in-@'miariner that is not more severe than necessary 10- promote general and spemﬁc L

| .deterrencex v
" ‘ Second rote apphcatlon of the guldehnes m thls case results inan offense
| level that 31g111ﬁcantly overstates Mr Megalh s culpabrhty Speciﬁcally, the
guldehne offense level, which is driven primarily by Level Global’s galns and
losses avoided, fails to take into account, among other thmgs (1) the fact that Mr.
Megalll d1d not, at least in the main, personally proﬁt or attempt to personally
profit from the offense conduct and (ii) his status as a remote tippee who neither
corrupted an insider, breached any fiduciary duty nor divulged confidential

information to others.
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And third, consideration of Mr Megalh s personal hlstory, devotlon to h1s
fnends1and family, and the debxhtatmg consequences he has already suffered
| plalnly counsel in favor of lemency here.

1. Mr. Megalli s 'Entitled to a Substantial Variance Based on |
' N Consnderatlons of Proportlonallty and Deterrence e

v AS codlﬁed in 18 U S C. § 3553(a)(2) sentencmg in federal court serves

épiposes,includi ""f_,eﬁib“““’

. mcapacntatlon and rehabilitation; Incapacrtatlon and rehabrhtatlon are mappos1te .

: ~'to the vast ma_]orlty of federal fraud prosecutlons gwen that, as: here the fact of

o 'conv_ i

hnm the opportumty to re-offend Accordmgly, the focus under sectlon 3553(a)(2)

in federal fraud prosecutlons is 6t fetribution arid deterrence ‘both sentencmg
Ob_]CCtIVCS that, particularly for ﬁrst-tnme offenders 11ke Mr Megalh afford

~ substantial downward departure grounds, particularly in light of the kinds of

: sentencesvavailable, including ,prohation/community conﬁnernent, coupled with
community service and restitution.

a. Sentencing Courts Routinely, and Substantially, Vary
Downward in Insider Trading Prosecutions

Courts routinely have downwardly varied from the advisory guideline range

in insider trading prosecutions. Indeed, from October 1, 2009 through December

40
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31 2013, U.S. Sentenoing' COmmission data reflects that courts ‘imposed guidelinee '
' sentences inonly 16 of 1 04 mszder tradmg cases; and none above the guldellnes e
- ) Although admittedly, a SIgmﬁcant number (40 cases) of the foregomg non- :

N guldelme sentences resulted from 5K departures, Sentencmg Comrmsswn data_» ‘

o estabhshes that a largernninbef?@'G of the rema1mng64 é'aées,’ or fully 7lpercente e -

the custodlal sentence i

on & companson of the adv1sogz; guldelme range w1

| ultlmately 1mposed have oﬁen been qulte mgmficant Indeed accordmg to a’ |

3 See U S. Sentencmg Comm n Prehmmary Quarterly Data Report at tbl 5 (lst o
Quarter 2014), http://www.ussc.gov/sites/default/files/pdf/research-and- -
publications/federal-sentencing-statistics/quarterly-sentencing-updates/USSC-
2014-Quarter-Report-1st.pdf; U. S. Sentencing Comm’n, 2013 Sourcebook of
Federal Sentencing Statistics at tbl. 28 (2013),

http://www.ussc. gov/snes/default/ﬁles/pdf/research-and-publlcatlons/annual- :
reports-and-sourcebooks/2013/Table28.pdf; U. S. Sentencing Comm’n, 2012
Sourcebook of Federal Sentencing Statistics at tbl. 28 (2012),
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual-
reports-and-sourcebooks/2012/Table28.pdf; U. S. Sentencing Comm’n, 2011
Sourcebook of Federal Sentencing at tbl 28 (2011),
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual-
reports-and-sourcebooks/2011/Table28.pdf; U. S. Sentencing Comm’n, 2010
Sourcebook of Federal Sentencing Statistics at tbl. 28 (2010),
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual-
reports-and-sourcebooks/2010/Table28.pdf.
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well-regarded compendlum of sentencmg data, more than half of the sentences H
handed down on non-cooperator pleas were below 5 0/ of the minimum gutdelme
: ‘range from 2010-13, whtle ﬁllly 63% of the non cooperator plea sentences handed

_ down in 2012-13 were below the 5 0% mark. See Morrlson & Foerster LLP _2013

‘ 'Ins1der Tradmg Annual Revrew (201 3) at 11 (chart) avazlable at

\

government has contmued to prosecute m31der tradlng“cases across a range of

q.r._ S N R
'.\.hvn - - ..,..»-'.:_ s’ e ._»-,... LU

offense conduct that the heartland of msrder tradmg S tencmg mvolves upw‘ ds -

ofa 50% guideline re_duction. .

~ implicate the corruption of ins'iders - the payment of bribes and other remuneration, -
~ and the direct reallzatlon of mllhons of dollars of personal galn. versus Mr. _h
Megalli’s offense conduct whlch mvolved none of these aggravatmg factors

Further, such variances account for the umquely debilitating impact of .a
criminal insider trading conviction on most defendants (regardless of custodial
time), which includes, without limitation, considerations of public humiliation and
loss of reputation, loss of career and permanent debarment from the securities

industry, and loss of income and the ability to support one’s family. For example:
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«¢ United States v. Anderson, 267 Fed. Appx. 847, 849-51 (11th Cir. 2008)e
(affiring variance from 18-24 month guideline range to 3 years pxjobatione'

“and six months horne“"detention based on, among other things, the négative

consequences to the defendant, lncludmg jOb loss and dlmlnlshed future -

mcome prospects)

Rt N

the w1tness stand at trlal), ) o

« United States . Brownstein, No. 11-cr-904 (SDN.Y. Jan. 11, 2012)(goilty,
plea by former hedge fund CEO to insider trading and $2.4 million profit;
stipulated guideline range of 37—46 months reduced to custodial sentence of
one year andene day); | |

oc United .S;tntes V. Longueut'l, No. 11-cr-161 (S.dD.N.Y. July 29, 2011) (guiltye
plea by former portfolio manager to trading on inside information obtainede
from expert consulting network,,resulting in $1.25 million gain; stipulatede
guideline range of 46-57 months reduced to custodial sentence of 30e

months);e
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°. Umted Statesv Contormzs No. O9-cr—1083 (S DN Y. Dec 17 2010) €
E (conV1ctlon followmg 1n81der trading trial of former hedge fund manager one

":$l3 6 mllllon galn guldelme range of 97- 121 months reduced to custodlal

| ‘_ sentence of 72 months)

',""‘-U@gtedStates v. James Tkrne.r 1II; NO 2 11-cr-868 (E NJ Apr 16, 2012)’

. :z"i(former hedge fund chlef mvestment ofﬁcer sentenced t0 one year d"'SP‘tc |

‘..\. "

"'_".’"'g‘uldelme range of 57-71 months (based on gain ifr excess of $2 5 mllhon)

- ..and'p_e‘rsonal profits of approxrmately $1.1 mllllon; tlppers recelved
probatlon desplte guldelme ranges of 46-57 months and 3 0-37 months
L respectlvely), ‘ | . “ | e | -
© " United States v. Tom, No. 1":'0'5-‘cf-"10361 (D. Mass. July' 23;2009) (37-46
month guldehne range based on attrlbutable range of approx1mately |
$783 000 and USSG §3CI1.1 obstructlon enhancement, downwardly varned l o
to one year and one day).
Aside from a defendant’s offense conduct, his personal background and
family obligations are also routinely cited as a factor that calls for a significant
variance. See, e.g., Gupta, 904 F. Supp. 2d at 353-55 (advisory guideline range of

78-97 months reduced to custodial sentence of 24 months); Adelson, 441 F. Supp.e
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2d at 51 5 (urging courts to step 0utsxde the guldelmes and consider “the human

belng who will bear the consequences”), United States V. lene 384 F. Supp 2d

‘ 1309 1312 13 (E.D. WIS 2005) (reducmg gu1delme range and imposing spllt

sentent‘:e to allow defendant to work and support hlS fam1ly)

' Flnally, con31deratlons of ";"roportlonahty codlﬁed as “the need to av01d

ted ;s‘gntence dxspa;:,lti_g gng defendants ,w tk smnlar records who have

a Court need not be tethered to the guldehnes when asa matter of na’nonal statlstteal e

..'.;.... e .‘..._t.- - .t...,...--..,.. Tl e T

| fact dlstnct courts from around th Qountry have so routxn y,‘vaned from adv1sory;.3;.,;‘, e

gu1dehne ranges denved pnnmpally .from application of USSG § 2Bl 4. In

e varying from the guidelines, theseourtshave recognized that ~?1?.-p._h.<_=atlon of [ el

USSG §2B1.4, with its focus on‘institutional gain as a proxy for individual moral- - -
culpability5 not only frequently overstates the seriousneSs of an offender’s
mlsconduct but also fails to account for the partlcularly dlsabhng effect of a felony: B
insider tradmg conviction on md1v1dt1als (like Mr. Megalli) who have participated
in the securities industry throughout their career. Indeed, it is precisely because a
felony insider trading conviction is so uniquely debilitating that courts have not
appeared troubled by the itnpact of a substantial downward variance on

considerations of general deterrence. They know the devastating personal and
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professional effects of a felony insider trading conviction — separate and apart from
jail time —accord specific and general deterrence, both simultaneously and in-equal -
'emeasurel =

'b.  Deterrenceis Effectively Served by the Fact of Mr. " A
-~ Megalli’s Felony Conviction: .. . L

Given the debllltatmg personal ﬁnanc1al and professronal consequences that ‘€

‘ontmue to suffer 'the ' dehne stipulatlons

31gmﬁcant, multl-level variance advocated herein meet.: the ObjeCtIVCS of 18 U
: § 3553 (a)(l) to secure.a: _]USt pumshment that is not more: severe than is necessary
o to prOmtit’e‘_sg‘eneral? .an‘cl"spemﬁc‘;det'errenc,e‘.' ‘M. Me'gal‘li- éiﬁlfdi‘hlsmfe J emfer*hav_ - e

been married ‘for,fOurteen ‘years and have two young daughters.' Removing

M. Megalh fromi h1s famﬂy for an extended period of timé: 1s»unquestlonably
devastatmg, partlcularly given Mr Megalh s devotion to hlS W1fe and daughters as
has been shared with the Court by his family and many friends. Mr. Megalli has -
already lost his vjobvas a result of the government’s investigation, cutting off his - -
family’s only source of income. Moreover, M. Megalli will be barred from
working in the investment industry — the only industry in which he has worked
over the past eleven years — thus effectively eliminating the risk of a repeat offense

and significantly limiting his future employment options.
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In short, the personal, financial and professional consequences that Mr.
Megalli has suffered and will continue to suffer serve as a tremendous scurce;ot}”
‘both indi\?jdnal and general deterrence, justifying the" substantial variance "~ <

advocated herem

The Nature and Clrcumstances of Mr. Megalll s Offense Conduct
Are Fundamentally Mltlgatmg S

Just as»tﬁe‘ Court 1s to “con51der every conv1cted person"as an md1v1dua1 S
too is it requn:ed to evaluate ‘évery-case as a unique: study in. the human fallmgs
- .that sometlmes mltlgate sometune&magmfy the crime: and the pumshment to

- ,-ensue.” Gall;‘-':552'U .S. at 52 (qu‘otln’g'{ Ko‘on V: 'Umted Sfdtes;*S;l'S-U .S.‘;81, 1-1"3 if

, _(1996)) The PSR’s tendency to focus on Mr Megalh s tradmg act1v1ty and '

R '.commumcatlons thh Martin in isolatiofi < without exammmg clearly apphcab’le Wi

- mltlgatmg fac_tors such as Mr. Megalh s .lack _of pe_rsonal gain, hlS pa_rallel due |
diligence in support of his trading decisions, and his status as a remote tippee who
_never engaged in fchard tipping - snggeStS that Mr. Megalli has been deemed
inevitably subject to sentencing within the applicable guideline range. This is not
the case.

a. Mr. Megalli’s Personal Gain Was Negligible

Using institutional, as opposed to personal, gain for purposes of an offense

level computation in insider trading cases has come under increasing attack as
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being substantlvely unreasonable See eg, United States V. Gupta 904 F Supp
2d 349 351 (S D N.Y. 2012) (“[T]here isno better 1llustrat10n of the 1rrat10na11ty
of }thls__ appqu'ach than the instant case:ffor of the total of 30 Guldelme pomts }t

caleulate& by the Probation Departmentand endorsed by the Government as o

reflecting thie proper measure of [defendant’s] crime and Punlshment, 1o feWt‘br

"excms'iv:ely.ﬂae.;praaﬁcmf [ca; R

o " than 20 "v':""-'-thirds?of the tbté @56,

‘consplratorv’s];and h1s corpanies’ monetary gam in whlch [defendant] did not T

i w~:,~~ . . ,...~:_-» N

. 145-48 (2d Cir, 2012) (vacatlng cnmmal forfelture order 1mpose£l on hedge fund

| portfollo manager‘ conwcted of m51der tradlng because the. sub_]ect proceeds had N
erred in ordering' [the defendant] to forfeit funds that were never possessedor ~ t -
controlled by himself er others acting in eoneert with him”); see alsa United States
V. Emntenegéet, ‘3‘2l9 F. Supp. 2d 416, 427'2,8 (S.D.N.Y. 2004) (ﬁnding that tnet
amount of victtm loss or defendant Sga‘iin under the guidelines is a “relatively weakt
indicator of t1_1e moral seriousness of the offense”).t

"[he fact that Mr. Megalli did not directly profit from the unlawful #rades at
issue is a highly relevant variance consideration. Each trade was executed through

Level Global’s accounts for the exclusive benefit of the Level Global fund and its
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1nvesto.rs. Any proﬁt or loss avolderl ll'om the trades mured in the first instance to
- the beneﬁt of Level Global and 1ts mvestors not Mr. Megalh € |
R eThat‘sald Mr. Megalh does‘not = and, indeed, cann‘ot"—:'deny that j)ositive e .
tradmg performance was an nnportant employment con81deratlon at Level Global

As a corollary, however it bears notmg that Mr. Megalh m .aged a several-

-;;_hundr.edm'l fn:-d.o.llar consumer.‘s GO PO

~ in the business and was only entitled toe small percentage of thetﬁrrrl’s incentive
fees, which were poid porsua'nt to hisemployment contract. ln partieu‘lar, Mr.
- Megalli' was eligible to receive l %-3% of Level Global’s in.cerlt:iyel fees if hise
consumer fund retumerl $5(l million or less, and 3%-5% of Level Global’se
incentive fees if his consumer fund returned $50 million or more.e

Ultimately, Mr. Megalli’s consumer fund returned approximately $40
million in 2010, and he received 3% of Level Global’s overall incentive fees. (His

~ employment contract precluded an incentive bonus award for 2009.) As noted in
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the I"SR the subJect Carter’s trades generated a gurdelme gém of approx1mately o
$3 17 mxlllon (PSR q 158). Level Global was entltled to 10 percent of these
eproﬁts as an 1ncent1ve fee (1ts 1nvestors kept the remamder)‘,v-such that the $3.17e :
| mllllon at 1ssue generated approxrmately $317,000 i in ﬁrm galn As most of thls o
| proﬁt occurred m 2009 a year 1n whlch Mr Megalh was contractually 1ne]1g1ble to

.f-?.;.f.:_-{receme- an.l_ncentwe v.bonus, he.is m.fact .a.c_countable -solely £ {,.;the‘._ll-hmtfgam..

B reahzed from the 2010 Catter’s trades or $779 266. Id Three percent of $77, 926 .

s (the amount of Level Global’s 1ncent1ve fee assoelated w1th the 2010 Carter s

T AN
=t Tl ‘~4

Ltrades) corresponds to $2 338 reahzed by Mr Megalh dlrectlyi

Furt_her,_ attrrbutrng Level G_lobal’s,gam to Mr.,Megalh also ot/erstates his o
|0 culpability giveiithe leyerage inherent in insitutionalized securties trading,as "'
'opoosed to personal trading in a retail brokerage account. Here, because he served e
as a Level Global portfolio manager at the time of the alleged_ offense conduct, Mr.
‘ Mega]li’s trading inuolved nrillions of dollars across hundreds- of thousands of o
| shares. Again, howevter, Mr. Megalli neither directly nor, in the main; personally
profited from his offense conduct. As opposed to the highly-publicized
prosecution of former hedge fund manager Raj Rajaratnam, who actively procured

inside information that inured to his personal benefit as the principal officer of
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Galleon Group? Mr Megalli’s benefit, as noted above, Qas‘dramatically rﬁ;)ré : | '
diffuse, thereby warranting a multi-level Variance, o |
In thlsregard sentencing ccurts"have, pOSt-Bboker, cc'mmonly exerCiseci | L
their variance authonty to adjust gu1delme ranges that have been inflated duee S

prm01pa11y tohthei mstitutlonahzed or market-related aspects of a fraud scheme }' B

" intent or bad falth” See generally Adelson 441 F Supp 2d at 509-15 (reasomng I

that the “multlpher eﬂ'ect” on loss assomated W1th revelatlons of securltles ﬁ‘aud at‘-: e

' L pubhc compames' ¢ at_ haveetyplcally 1ssued: mllhons of shares 1s clear ground for e

‘varlance) Parrzs 573 F ‘Supp. 2d at 754 (statmgdhat in the absence of a variance
0 “we now have an advisory g.uldelmsfs.rc.ggnﬁ,ef,t}yherszas r.eﬂ.e_ctsslglzxgy.s&ase any

- officer or directcr of'virtually any public corporation who has committed securitieS'

fraud will be ‘confronted.with a guidelines calculation either calling for or

-approaching lifetime: imprisonment”). | .

In short, driving up the potential term ot‘ incarceration Mr. Megvalili faces

‘based on the benefit that Level Global obtained from thetrades at issue, virtually

none of which inured directly to Mr. Megalli’s personal benefit, translates to

significant additional punishment and generates an advisory guideline range that is

substantively unreasonable.
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b - Mr. Megalli Did Not Seek to Augment His Gain Through
: Parallel Personal Tradmg or Forward Tlppmg R

Itis also an 1mportant varlance conS1deratlon that Mr Megalh never traded

Carter ] secuntles for his own account (z e.; 1n a personal brokerage or retall

- account he controlled) throughout hlS deahngs w1th Martm al fact the govemment

g'h1s change of pl

- .21). Nor did Mr Megalh recommend to. DaV1d Ganek, Level Global’s principal, -

i that Ganek tracle Carter s, shares in paralleLWIth hlm notw1thstandmg Ganek’

' ":‘:"'j"_-~access‘ to exponejnflally greater tradmg- cap;tal;and‘leverag_e.» Srqlply-put,_there |

‘were clearly more direct — and certainly more remunerative — rneans for Mr.

275 Megalli to have profited from his miscondiiét] et he availed HimisélFofnone of

them.

c.  Mr. Megalli Did Not Corrupt a Corporate Insider or
.Breach Any Fiduciary Duty

Mr. Megalli did not induce any insider o breach a duty, nor did he have
direct contact with any corporate insider who did so. Mr. Megalli was at all times
a secondary tippee of Martin, who was himself a tippee of Richard Posey, the lone
Carter’s insider in the charged conspiracy. Mr. Megalli never met Posey, nor was

he even aware of Posey’s identity in relation to the trades in issue. (See 11/14/13
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Gullty Plea Hr gTr.at17 (reﬂectmg the govemment s acknowledgment that “Mr.
Martin d1d not 1dent1fy his [Carter s] source by name”)) Courts have long
recognlzed that those who breach a ﬁdu_crary duty are more cquable than those

whose llabllltles are der1vat1ve of a breach See Bateman Ezchler Hzll Richards,

o Inc V. Berner 472 U S. 299 3 13 (1985) (“[I]n the context of msrder trading, we

.. donot beheve fhat a person: whose fhabll'm is.

B . culpable as ¢ one whose breach of duty gave;nse to that 11ab1hty‘1nv 'je ﬁrst place”);

jsee also SEC v Tome, 638 F. Supp 638 639'n'1 (S D N. Y 1986) (“1t Is 1llog1cal

Sy to.argue that a2 tlppee S llablhty can b 'greater than that of the npper”), ajj"d

833 F.2d 1086 (2d Cir. 1987).

.. Forits par the government has argud inother insider tadifi cases thate
-one'who induces a fiduciary breach is “simply more culpable”-than one' who
receives and trades on that information, eVen if the tippee is a Securities

| profess1onal w1th substantlal tradmg authorlty For example in connectlon with
Danielle Chiesi’s sentencing in the Southern DlStrlCt of New York for having
facilitated a spoke of Raj Rajaratnam’s well-known insider trading scheme, the
govemment wrote as follows with respect to her culpability as compared to that of
her boss, Mark Kurland, to whom she had disclosed inside information on which

he traded:
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Chiesi is simply more culpable than Kurland, since she was the one on
the front lines obtaining inside information and swapping it with
others. It was Chiesi, and not Kurland, who had the relationship with

i Moffat. ‘Iti was Chiesi, -and ‘not .Kurland, who induced ‘Moffat toi
breach his duties to IBM. And it'was Chiesi, and not Kurland, who
magnified the crime by srmultaneously conspiring with Rajaratnam
and others who controlled bllllOIlS of [src] more dollars

"Gov’t Sentencmg Mem at 12 (Doc 284) Umted Statesv Chzesz No 09 CR 1184 S

) ‘(S-‘D-N.Y.'s'JuI.re .1.3 ;_20 1.‘1.)“_” o

Slmllarly, the SEC has advocated to no less of an authonty than the U.S.

s -*Supreme Court that the relatlve culpablhty of those who dlrectly breach or 1nduce a e

ho; mdlrectly proﬁt from 1t noting

i _'breach of ﬁducrary duty is hlgher than thos__ :

o that tlppers are the ¢ persons most dzrectly culpable ina vxolatzon » because i

e ;fi[;é]_b‘sfcint' the tipper’s m&%&gpdyct, the tippee’s trading would not ocqur.” Brieffor "
i ‘the‘U S. Securities and Exchange Commission as Arnicus Curiae Supportingi
Respondents Bateman Ezchler Hzll chhards Inc v. Berner No. 84-679, 1985
: -WL 669566 at *21 (quotlng H. R Rep No 98 355 at 9 (1983)) (emphasis in
'orlgmal). Congress codlﬁed the SEC’s position in the Insider Trading Sanctions
Act of 1984, Pub. L. No. 98-376, 98 Stat. 1264 (A1984), which authorized the
imposition of civil penalties on non-trading tippers based “on the premise that

tippers are the parties most responsible for any fraud on the investing public.” Id.
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Mr. Megalli did nothing to corrupt any Carter’s insider. Indeed, the criminal
scheme perpetrated:in the first instance by Posey and Martin extended to other
" remote tippee tra’defé; inclliding'one who'hes‘been'immunized and others who:may" :‘ o

. e o : 'never be charged Wlthout question, mS1der tradmg by a remote tlppee is patentlyev D

o cnmmal yet others were plamly 1ndlspensable to the consplracy s success in that

i-'.-they personally;b "‘wedf{a«~ﬁduc1ary‘duty“ Garter-s and dls__seq;_;n%tgq;_ﬂrelr :

| T :_v’;f_lllegally obtamed mformatlon well beyond Mr Megalh
Ml’s Megalll s Carter’s‘Trades Were Typlcally e
Accompamed by Independent (and Often Personal) Pue LT
:D;lggence A R

As noted ahove m connectlon w1th hlS entrtternent to acceptanee of :

- »'_‘..'_'_"';:;'_':“’:respons1b111ty credit, (see Part B, supra) and as further delmeated in hrs PSR | |

) ,.ob_]ectlons (see e.gs Deﬁ s PSR Objectlon Ltr at 7 (PSR 1[ 31), 10 (PSR 1]1] 65- . L
70), 15-16 (PSR 1M 127-42) and 16-17 (PSR 1 143-57)), Mr. Megalli was ae

diligent investor who ,_typically availed himself of a wealth of analyst research, as -

* As an additional indicium of comparative culpability, it is undisputed that Martin
lied to the FBI repeatedly over the course of at least two interviews, yet neither his
plea agreement nor the transcript of his Rule 11 plea colloquy reflects that he faces
any incremental sentencing exposure (i.e., in addition to his insider trading
liability) under, for example, 18 U.S.C. § 1001 or USSG § 3C1.1 (obstruction) for
having done so. This is true despite the fact that Martin also denied having
illegally traded Carter’s securities in sworn deposition testimony in the SEC’s civil
enforcement proceeding, pending before Judge Totenberg, against certain former
Carter’s officers.
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complemented by h.isown analysis, in making his trading decisions. This is not to
- say, however; that he failed to rely on Martin’s inside information regardingi
- Carter’s as a'part_ ofthe overall mix of irr'forrhation that was material to him in -

. connection with'e:f"'fe"(;:t“u'ating the char‘gedjtrad"es.j.‘ ‘He did. Indeed, and as noted ‘}

" above, Martin’s October 23, 2009 telephoni tip was, by Mr. Meg'an'i_’;s'bwn a

/ st.for him to order the sale of

_:Carter S. stock dunng the same phone conv‘_h_ atlon i

Rather the xmportant pomt here W1th regard to mltlgatlon 1s that as opposed et

L A,to other remote nppee «defendants who rely m (1solatlon on mater1a1 tnon-pubhc

. mformatlon that has been passed to them, Mr Megalh s reliance on 7m31de | '." i
" tpformatron dl_sclo.sjed_‘ghx‘:Martm}was, mthemam, corroborated bymdependent o
analysis and otherwiSe"ir‘rnOCent due diligence, particularly with respect to Level
Global’s July 2010 short sales (See id. at 16-17 (PSR 1]1] 143 57)) Whlle a trader
kwho relies on 1n31de 1nforrnat10n in combmatlon with other data remains. crlmmally
liable for his violatioh, the corresponding punishrheht should account for the
relative significance of the disclosure in the overall mix of information justifying

an illegal trade.
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e. ‘Mr. Megalli Waived a Potentially Meritorious Legal
Defense Related to Knowledge of Insider Benefit

Accordmg to hlS debrleﬁngs Martm never identified hlS source at Carter’s . '::T"'"V;j_t_‘.jl :
~ by name. Furth@afh?@ is no sugges.tron. '_t_hat Martm indicated ,tQ, Mr Megalh that )

: ---.--his source was reaplng -some ben_eﬁt fromzdis'elc)'sing information;t_(';).__;.Marti_n.- This = . -

- has potentlally dlsposmve legal nnphcatlonsi As i is currently belngi "igated;in_the 1

Second Cll'Clllt on the appeal of the cnmmal- mlder tradmg convrctr ,of' Todd
' "Newman and Anthony Chlasson (a former Level Global prmcrpal), see*Umted

: -VStates V. Chlasson andNewman, No. 13 1917 (CON)(2d Cll' 2013),

':element of a breach of ﬁducmry duty glvmg r1se to tippee habrhty 1s.that' the tlpper o

engaged in self-dealmg

| Whether dlsclosure 1s a breach of duty therefore depends in large part,
on the purpose of the disclosure. . . . [Tthe test is whether the inisider
personally will benefit, dlrectly or indirectly, from his disclosure.
Absent some personal gain, there has been no breach of duty to
stockholders. And absent a breach by the insider, there 1s no
B eierlvatlve breach [by tlppees] e

Dirks, 463 U.S. at 662. Tippees do not “assume an insider’s duty to the
shareholders . . . because they receive inside information[.]” Id. at 660; see also id.
at 659 (“recipients of inside information do not invariably acquire a duty to

disclose or abstain). Rather, tippees assume the insider’s fiduciary duty only
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vwhen “[inside 1nfoxmatlon] has been made available to them zmproperly, ie,in
: :-exchange fora personal beneﬁt Id. at 660 (empha31s in orlgmal) .

~Ifan 1n51der is not' liable for dtsclosmg inside 1nformation 'un‘le‘ss, such '

o dlsclosure 1s the product of self-dealmg, see id. at 654 (noting that sharlng ofinside

' 'fj‘mformaﬁon unaccompamed by a personal beneﬁt is not ﬁ'audulent and therefore 5 |

not actronable under Rule 10b—5), 1t necessarlly follows that a: tlppe

| "':H_'the personal beneﬁt to be found cnmmally llable See id. at 660-62‘(holdmg that ae

e ﬁ-tippee must “know[} that there has been a breach” of ﬁdumary duty and

1....

#_,..__;:.because there can be no breach of a ﬁducmry duty glvmg rise to tlppee hablhty

iabsent some personal beneﬁt a tlppee can only “know” ofa breach 1f he is alsoe |

: aw . of a beneﬁt) accord Bateman Ezchler Hzll thhards Inc 472 U S at 311
. 21 “A tlppee generally has-a duty to disclose or to abstain from tradlng ‘on
materlai nonpubllc 1nformat1on only when he knows or should know that his
insider source has breached his ﬁduciary duty to the shareholders by disclosing the
infonnation —in other w}ords, uvhere the insider has sought to beneﬁt,‘ directly or
indirectly, from his disclosure.”) (quotations omitted).
Given Martin’s admission that he never identified Posey, either by name or,

for that matter, even by position within Carter’s, and, further, that he never

disclosed any rationale for Posey to have violated his fiduciary duty to Carter’s, it
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appears unlikely that the ‘govemnment would have been able to establrsh

e 'Mr Megalh s knowledge of Posey s personal beneﬁt beyond a reasonable doubte :

'had this case gone to tr1al See, e.g., Whitmar, 904 F. SUPP 2d at 371 CIfthe

50 nly way to knOW whether the tlpper is v1olat1ng the law is to know whether thee
4_ trpper is antrcnpatmg somethmg in return for the unauthorlzed dlsclosure then the o

W dgLe,»that suchvself-dealzmg.-occurred~for- :w1thout-such-a:-.

‘ knowledge requlrement, the‘trppee does not know 1f there has been an nnproper

:“-‘drsclosure of 1nS1de 1nformatlon ”) accord Umted States V. Rajaratnam 802 F

;Supp 2 491 498_99 (tlppee 11ab111ty “necessﬂ:ates tlppee knowledge of each e )

E eleg_;ze_nt, mcludmg the personal beneﬁt, of the tlp‘per's‘. breach”) (emphasrs ._me a
" oxigital); Hernandez . Uied States, 450 F. Supp, 24 1112, 1118 CD.Cal.
: '2006)'(tipvpee only liable “if‘[he] had knowledge of the 'insider—tioper’s personal
| gain”). Because Martin was the only conduit between Mr Megalli and Posey,' and
' Martrn has disclaimed havrng ldentiﬁed Posey even by job category, mueh-less by
name, it’ is }difﬁcult to see how a jury could reasonably infer Mr. Megalli’s N
knowledge of Posey’s personal benefit from the circumstances of Martin’s
disclosures.
This is not to say that Mr. Megalli improperly waived an absolute, legal

defense to liability. He expressly acknowledges that a trial on the merits
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S (mvolvmg the govemment’s continued reﬁnement of its proof and potentrally
o 1nclud1ng Mr Megalh s testlmony in open court) would have been requ1red to -
o "perfectea defense base"d ‘on'lack of knowledgeiof ‘Posey S crrmmally a’ctronable

"' :'i"beneﬁt That sa1d the govemment’s ablllty toeprove knowledge of beneﬁt when e

| Martm concedes he never 1dent1ﬁed Posey elther;by"name or even by _]ob tltle -

‘a'ndthe'-certamly;;n_eve""t "dent»_rﬁ_ed a reason_for:; unnamed,source,,to..hay%

| " "_"."a ﬁduc1ary duty to Carter s'— is hardly a foregone i’nclusron Wthh means‘lt C

should factor asa mltlgatmg c1rcumstance 1n the Court’s assessment of a~
€. e_ e USRI s AR

reasonabR: sentence m’th" case.

a 3.‘ Mr Megalll s Personal Hlstory and Characterlstlcs, Along Wlth
the Debllltatmg Consequences of ‘Hrs Convnctlon, Mlhtate
Strongly in, Favor of a Lenient Sen nce o

.I'

-But surely, if ever a man is to receive cred1t for the good he has done. -
and his immediate misconduct assessed in the context of his overall
life hitherto, it should be at the moment of his sentencing, when his
very life hangs in the balance. This elementary principle of weighing
the good with the bad, which is basic to all the great religions, moral
philosophies; . and systems of justice,- was plainly part of what: -
Congress had in mind when it directed courts to consider, as a
necessary sentencing factor, the history and characteristics of the

- defendant.

Adelson, 441 F. Supp. 2d at 513-14.
Mr. Megalli is a first-time offender who, as attested by the numerous family

members and friends who have submitted letters to the Court on his behalf, has
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sllved a life of kmdness optimism and compassmn Those who know Mark wells
know himto be a man of strong character and honesty s

~ With respect to Mark having watched hlm mature over the years and
~ embark on his career, I have always found him to display the very
- highest moral character. In the 35 years T have known himsT have s
. *-'never oonce-seen: Mark say anythlng or-de-anything that would faise g -
the slightest questlon about his complete mtegrrty The adjectrves that
s ‘come foremost to mind when I thmk ‘of Mark are honest;’ smcere
. frustworthy. and. dependable.. Despite;his gnormous talents ‘and. bis.
'_'_'Outstandmg academic and professronal- ac EVements over the:ye""_ |
7 "'Mark has always been humble and Treserved.  He is also’ veryi_" "
e --respectful and con31derate of everyone wrth whom he: deals Y

T HlS famrly and frlends -afe very nnportant-to' Mark He is‘a lovmg-f'-"-‘ :
.*..:husband, a devoted father to. his two .daughters. and a caring and..
. “"’deveted son. to both of his parénts. “He has established lifélong
_,'fnendsh1ps with classmates from grade school from Phillips Andover
L ,’,Academy and from Yale College and with many others, and .the fact,(_ .
. that all_ of his friends are_ standmg by him,_during his ordeal and.
~*Professing their total Toyalty to h1m is a testament to the speclal Kind

s ofperson that Mark is. 2 : g g

In sum, Mark Megalli is a person of impeccable character.
(R Frledman Letter) Another friend writes:

In twenty—four years of knowing Mark, I have observed hlm to be
a devoted friend, father, and son; a modest, perceptrve and deeply
kind person. In my opmlon he is a gentleman in every sense of the
word.

From my first impressions of Mark and to this day, he has always
been well-mannered — someone who strives for (and achieves)
excellence always, but who maintains an unflashy, even self-effacing
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€ attitude. I cannot remember him ever making a disparaging comment-e
. about anyone but himself. (That rare quality, by the way, is
=~ something he and his wife Jenifer have in common.) -He-has a
.-+, quietness in the way he carries himself, in. spite of his- formidable
““'talents and intelligence. In the early days, he occupied the quiete
~_ center of our group of friends — not at all as a social butterfly, but as
" ‘someone for whom everyone had the deepest respect and affection.
~~There was a sense.that he was actually- kinder and more-intelligent
“than all of us, but because of h1s modesty only hlS closest fnends
"'knew the secret. ' .

j Lotr).
o Mark’s friends cons1stently cite hlS humlhty and thoughtﬁllness as amonge

hlS strongest charactenstlcs VL

Mark is a loyal ﬁ1end and a devoted husband and father w1th S
o kmdness generosity and sincerity as hallmarks of his persona. Mark
_.,“;ls one of the most intelligent and perceptive people that I have ever
.. .had the pleasure of knowmg, but these gifts are manifested througha =~ .
““himble and empathetlc ‘demeanor, making Mark’s ‘ brand of
- intellectual inquiry "accessible and contagious to the people around -
him. Mark’s self-deprecating humor and self-effacing manner
evidence his quiet confidence and gentle nature.

Mark is an intellectual who is driven by challenges. Never afraid of

‘ehard work, Mark is a terrific role model not only to his children, but
also to his peers. He has always been a long-term thinker, and I have
long admired his stoic dedication to his education and career. I have
never lmown Mark to take the easy path in any endeavor, and, despite
the circumstances surrounding the writing of this letter, I have only
ever known Mark to be honest, forthright, and law abiding. He hase
always held himself and those around him to the highest moral ande
ethical standards. Moreover, I consider Mark’s trustworthiness and
sense of fairness to be unimpeachable.e
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- Mark together with his wife are a very civic-minded couple who have

- supported a myriad of causes with their time, money, and spirite’
.= Always eager to lend a helping hand, Mark-has always been someone
@ . - that others turn to for-advice and support.Heis, in the end, the raree

~+ ~7 sort of individual that this world needs more of. I look forward to
. seeing how Mark continues to pos1t1vely ‘impact the people and ‘

o '7. "1nst1tutlons around hlm ashe embarks on the next chapter in his lifee

From a young age, Mark displayed tremendous generosity and a dedication - - -
to charitable service to others:

Our high school had the motto “non sibi”, which means “not for self”.
Mark embodied this characteristic. In high school he worked at a
camp for children with cerebral palsy for two summers. Most high
school students I knew were still searching for their own identity and
had neither the maturity nor the compassion to help others who were
less fortunate, especially those who behaved differently. Mark
continued this commitment to others in college, where he volunteered
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as a literacy tutor' for adults pursuing their GED and he is most
recently helpmg abused women through a non-proﬁt in New York

(E Older Letter). Indeed Mark and J enlfer Mega’lll have made charity: and s

vohmteer work an 1mportant part of their mamage s

.~ ~-For most of our marriage (the past nine years) 1: have been a volunteer: . .
“for Sanctuary for Families, a non-profit that serves the v1ctuns""f'.;’_':""
© 8 domestic v1olence and ’human trafﬁckmg.' At"évery step along the™"
i, WY as my involyement with Sanctuary has intensified, Mark has begn
. a staunch supporter of the work we do. When I was asked to join th
,board a few years ago, hé strongly encouraged me fo accept. Every. -~
time-we have discussed-a need that Sanctuary-has:snew cribs. for-the-+~ -
'sshelter,” Mother’s: Daypackages;-adopting* families for the holidays;*
»~-cha1rmg the annual*benefit; Mark has™ alWays ‘résponded - with “afi
o __,,enthusmstlc yes... Hls-*ﬁnancial support of - Sanctuary has made,it-
 “possible for us. 0. help thousands of v1ctnn ‘-every year " He' also;—.
volunteers his own time tutoring at-risk young people in our shelter
- system ‘Mark never asks forsanything for hlmself and he is always'f,‘,_;,, o
; ready to say yes when asked to help others o e

(J. Megalli Letter). Mark -and Jenifer’ stgenerosnyan:d- charitable service hasbeen s
remarkable to others:

. Mark has demonstrated exceptional generosity in my experience. -
As befitting his devotion to family, he and- his wife have been
regularly generous to the Sanctuary for Families, an organization
which works to prevent and address domestic abuse and related issues
— enough so that Jenifer was asked to join their Board of Directors. In
addition, the Megallis have also been unerringly supportive of The
Center for Discovery, which serves children and adults with autism
and other disabilities and medical frailties. Because I serve on itss
board, and more importantly because my brother lives there, this
organization is very close to my heart. By far more than any of my
other friends, the Megallis have been liberally generous and ever-
present at the unending fundraisers to which I have invited them. For
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me, this fact alone speaks to the real goodness and loyalty that I have
seen in Mark since the beglnnmg T , .

(N. Bly Letter).
- Mark’s friends and family have struggled to reconcile the serious mlstakes |
- for whieh"henow,faces sentencmg with 1vyhat.hasf otherw1se been‘a_lifetirneioffhard

- work and itegrity:

_ _ pr1v1leged and exem plary hfe to thlS po _
' one ‘that is ‘wholly mcon31stent with the actlons to which I understand _ '
he hias pled guilty. 1 therefore cannot reconcile'what I know to be true -
-+ ‘about his-character-and-sense- of-- propnety;whrch ‘were- unsurpnsmg i
given-hisupbringing, with-this- matter. - His entire-lifé to this point-hds= " - -
~been . .marked by rewards, fairly  eamed through hard work . and
dedlcatlon, and he dlstmgurshed himself iri ways’ ‘that would make any
parents proud espec1ally ones, like his, that 1mm1grated to thls -
country. . - | L

Indeed, the situation Mark riow faces is so incongisteént with his values ~*
and personal history that I can assuie you that he has already paid ae =~
terrible price. He has been disgraced personally and professionally.e
If Mark were a different kind of person, one who had a history ofe
seeking to inappropriately exploit his opportunities rather than. earn,e -
by dedication and hard work, the good name he has enjoyed to date, Ie -
would “consider this a sad, predictable outcome. As it is, I ame
confident that he is horrified by this devastating set back, and I hope
he is able to draw on a lifetime of success and achlevement in getting
his life back on track.e

(A. Jain Letter). Another of Mark’s friends, a practicing attorney, writes:

. [I]t was with great surprise and disappointment that I learned from
Mark of his current legal troubles. I have always known Mark to be
exceptionally responsible so it should come as no surprise that my
initial reaction upon hearing of the situation was that the nature of the
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offense is wholly inconsistent with Mark’s character and an
iexceptionally uncharacteristic aberration. Mark explained the chargesi
-and described to me what happened at length. I have never heardi
- j"Mark so utterly despondent. - From our discussion and based on“our i
“long-standing ﬁ'lendshlp, I know these charges are a source ofi i
genumely intense remorse and sngmﬁcant embarrassment for him, and |
~ he deeply regrets the 1mpact the situation has had on all of those
s affected by it. - At the.same time, I know Mark is ready. totake.-
- respon31b111ty for this situation and I am confident that Mark W1ll not
, agaln allow hlmselfto be ma31mllar predlcament T ;; '

(T.§ S‘??l%)‘:??ﬁq)-_ Yet anothe .,.998?F1;n9 friend has commented similarly ;|

" “1'have been, and will continue to be, proiid to-call Mark my friendi - -

- »-fb‘;i:_eau's"e-in all of these-years:I have never seen-him' involved in any === o0
- “sortofiisconduct or unethical behavior. Through-many contexts and:- At TR

B ___;stage,s of life, he has always.distinguished hxmself by his honesty and . - . .
thioiigh the trust he msp1fés 1 those around him. “As we have grown, =
I have watched him bego: consc1entlous husband to Jenifer and
‘ dotlng father to in addltlon to the ﬁlend he has
been to S0 many peopl ‘over the years o

. I'was saddened and 11'uly shocked when Mark ‘admitted guilt in thei
matters now before you. These are serious matters and he now owes a
debt to society. Yet I am convinced that Mark’s misconduct was a
grave but anomalous error in judgment rather than an indication of his
character or normal patterns of behavior. He will be able to repay his
debt miost effectively by returning quickly to a normal life — a life
where [he] can deploy his prodigious intellectual talents in the service
of those around him.

(S. Schiesel Letter). Another writes:
. I have known and observed Mark since he was a boy. I have
followed with pride his academic successes at Yale and further as a

Yale JD-MBA graduate. He is a hard working, highly intelligent
scholar, a responsible citizen, a wonderful husband, a nourishing
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| parent an ideal son, a hard worklng employee and a hlghly eth1cal ands
outstandlng citizen. - - :

o sI was shocked to leam of the charges agamst Mark ‘as he has always o
sbeen an upright, law-abldmg person. As President of an investment S
adv1sory firm, I know ours is a precarious professmn The incident
*swith-which he is charged 'is very unlike Mark’s character as I havg o
.- ‘known it for years. - Buf; ‘mistakes happen. and:'no .one is perfect. -.g
'.__ Whether from a lapse of Judgment a mlsgulded ‘action or a misplaced " s
e tmst thesmc1dent obvrously was a “Mistake”. A “one-off” mistakein = 's
| S ished_career and life. . Maik has-already paid
o ‘has been depri *d’wom -a career he. = -
""passmnately pursued “has suffered ‘severe emotional “and physncal"" s
. stressés; has seen his-personal life unravel, his family life.come under . -~ < -
- - tremendous pressure and has been engulfed wrﬂav tremendous shame SRR
: ‘i'fiiandhumlhatmn SRR s ek » ST ‘

@ Bibi T,

. 'Mark"s great sens_e of shameand remorse for hi_s,actio\ns has been palpable .A s

to those around h1m

Mark has already been 31gmﬁcantly pumshed He feels extreme
shame and embarrassment. He can never retumn to the life he built for
himself. All the studying in school that led to his career, and allsthe
hard work he put into that career are now all gone. Thankfully he put
the most value in his life on his family. His love for Jen and his two
children are paramount and will get him through this, but there is no
doubt he has been punished by this whole ordeal.

(A. Kayne Letter). Likewise, Ralph Nader, a long-time friend of Mr. Megalli’s
and his parents, writes: s
This is only the second time I have written a letter asking a judge to

be lenient in sentencing a defendant. I do so because I have known
Mark Megalli (and his family) since Mark was four years old, have
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- observed his remarkable record as a studerrt,‘ the great respect with
*" which his teachers, classmates and colleagues have regarded him, and -
- the strong, endurmg famlly bonds that have supported him throughout
'hlS hfe TR R tite

* ¥ %
: ;"f»Mark’s remorse is-real. and deep. His unmedlate and parental family - +=07

~ knows he is ‘Sorry for his misdeeds. His caréer in the securities
o lndustry is gone. He lmows the “high hurdles both formal and"

" He-reprimands himself and-strives to come out a-ruch better and- -+~ -
- -socially’ productwe human-being -with- steady- support-by family and - -
" friends™ for-the  contributions he “can and will*faké"to society. “He =+
L makes Do excuses for hrmself e

(R Nader Letter)

© Itis Abundantly clear, however, that Mark is admiredand loved by agreat .~~~

many people who will continue to 'support him as he rebuilds his life. As Mark’s" "= -
brother Michael writes:

One blessing of this entire. experience has been watching the great
outpouring of support that Mark has received from his friends. People
love my brother. They know him as I know him: an engaged listener,

a devoted friend, and a great raconteur who always has a captivating,
hilarious story to tell. They also know him to be brilliant, even-
keeled, wise and honorable.

. Mark is guilty of an error of judgment, based in misplaced trust.
It’s a mistake he will regret for the rest of his life. It’s a mistake that
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' has already cost him the career he loved hlS ability to provide for h1s e“ a
fam1ly, his reputatlon and many months of sleep Lo

"I have to admit T have -high hopes for Mark’s next chapter fI‘he.‘;._-:_;iZ L
process of remaking his life will take years, but T lmow he’ll meetthe “~
challenge with the intelligence, determmatlon courage and mtegrity_' o
'he has always embodied PR,

- (Michael Megalll Letter)

':egalh has. suffered personal humrliation economlc devastation

) profess1onal dislocatlon and permanent 1ncapa01tatlon as a ﬁesult of his’ misconduct o

- The life he has WOrked for over the past 42 years is 1rrevoeably altered regardless 5

i mcarcerated Justice faimess and proportionalgy each dlctate th

i ofwhether "

the Court take this mto account in rullng that the fact of hlS felony conV1ction w1th._

" its array of ighly puiitive conseqehces beyond custodial ekposure, is effectively.

punishment*enough. :
o IV.eCONCLlJ-SIONe
A substantivcly reasonable sentence here involves a substantial guideline
variance, coupled w1th no fine. Considerations of proportionality, the facts and
circumstances of Mr. Megalli’s offense conduct (specifically including his
negligible personal gain), and the terrible collateral consequences he has either
already or is about to suffer, readily establish this to be an insider trading

prosecution replete with mitigation.
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Dated: June 26,2014
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