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A. INTRODUCTION 

Respondent Mark Megalli ("Megalli") contends that statements from 

counsel for the Securities and Exchange Commission ("the Commission") in the 

prior district court action preclude the Commission from pursuing a remedy that 

Congress has authorized. This argument flaunts the long established principle that 

public officers cannot waive a government agency's right to enforce federal law 

that protects the public. More importantly, however, Megalli's argument 

overlooks his repeated acknowledgment, in both the Commission's district court 

proceeding and his criminal case, that the Commission would be seeking 

associational bars and that he was willing to consent to such relief. Megalli offers 

no explanation for his complete and sudden reversal. 

Because a waiver or estoppel is not justified either under the facts or the law, 

the Court should deny Megalli' s motion. 

B. FACTS 

The Division of Enforcement ("the Division") relies on the facts set forth in 

its Motion for Summary Disposition, and provides the following additional facts 

that are relevant to the Court's consideration of Megalli' s Motion for Summary 

Disposition. 
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1. Megalli Has Understood From the Outset that the Commission 
Would Seek an Associational Bar 

Since the Commission filed its civil injunctive action in the United States 

District Court for the Northern District of Georgia against Megalli ("the District 

Court Action"), Megalli' s counsel repeatedly acknowledged that the Commission 

would be seeking an associational bar, and that Megalli was amenable to such a 

remedy. For example, in a January 14, 2014 email to Commission counsel, 

Megalli's counsel stated, "As we've previously discussed, liability and consent to 

an injunction and industry bar aren't going to be an issue for you in this 

case." Division's Exhibit I ( attached hereto)( emphasis added). Also, in the June 

26, 2014 Sentencing Memorandum that Megalli's counsel prepared and filed for 

Megalli in his companion criminal case, Megalli 's counsel argued for a lenient 

sentence in part because he "also faces permanent debarment from the securities 

industry and the assessment of potentially significant disgorgement and a civil 

penalty in connection with a parallel enforcement proceeding brought by the 

[SEC]." Division's Exhibit J (attached hereto), p. 8 of 74. 

At the sentencing hearing in his criminal case, counsel for Megalli twice 

stressed to the court that Megalli soon would be barred from the securities 

industry, stating, "We're going to work through a-settlement with the SEC that is 

going to involve permanent debarment from the industry." (Div. Ex. E, p. 8), and, 

"[M]y client is out of this industry, Judge, you know that." (Div. Ex. E, p. 7). 
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2. The Commission Instituted this Administrative Proceeding 
Shortly After Megalli Lost His Collateral Attack on His Criminal 
Conviction 

In Megalli' s Sentencing Memorandum filed in the criminal case, Megalli 

1assessed and expressly waived any Newman defense, and argued that his 

willingness to waive the defense ought to incline the court toward leniency. Div. 

Ex. J, p. 60 of 74. Contrary to his repeated representation in both the District 

Court Action and the court presiding over his criminal case that he would settle the 

Commission's case, however, Megalli contested liability in the District Court 

Action and attacked his criminal plea on Newman grounds shortly after he had a 

lenient sentence in hand. Specifically, after having represented to the sentencing 

court that he would consent to a settlement on liability with the Commission in the 

District Court Action, Megalli filed a Motion for Judgment on the Pleadings in the 

District Court Action, arguing that he could not be found liable, and citing 

Newman as authority. 

The Commission cross-filed for summary judgment, arguing in part that 

Megalli' s plea in the criminal case collaterally estopped him from contesting 

liability in the civil case. Div. Ex G. On September 24, 2015, the court in the 

District Court Action entered an order granting in part and denying in part the 

1 United States v. Newman, 773 F.3d 438 (2d Cir. 2014), cert. denied,_ U.S._, 136 S. Ct. 899 
(2015). 
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Commission's motion for summary judgment. SEC v. Megalli, 157 F. Supp. 3d 

1240 (N.D. Ga. 2015). In that order, the court found Megalli's criminal plea 

collaterally estopped him from contesting liability in the Commission's case. 

Based on this finding of liability, the court then convened a hearing on October 27, 

2015 to decide the appropriate remedies to be imposed ("the Remedies Hearing"). 

SECv. Megalli, Case No. l:13-cv-3783-AT, 2015 WL 13021472 at *2 (Dec. 15, 

2015). On December 15, 2015, the district court issued an order that included an 

injunction, disgorgement plus prejudgment interest (approximately $20,000), and 

civil penalty of approximately $40,000. Id. 

On April 29, 2015, Megalli filed his habeas petition in his criminal case 

arguing that, in light of the Second Circuit's holding in Newman, he is "actually 

innocent of insider trading .... " See Div. Ex. B, p. 3. On September 25, 2017, the 

district court denied Megalli's habeas petition. See Div. Ex. B. Seventeen days 

later, the Commission instituted this administrative proceeding. 

C. DISCUSSION 

1. The Division Did Not Waive, and Is Not Estopped From Pursuing, 
Remedies that Are in the Public Interest 

Leaning heavily on the transcript of oral argument at the Remedies Hearing 

in the District Court Action, Megalli contends that the Commission either waived 

or should be judicially estopped from seeking an associational bar. In essence, he 

claims that the Commission told the Court that associational bars were not being 
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sought in an-effort to obtain severe sanctions in the district court proceeding. But 

the transcript of that hearing does not support Respondent's interpretation of the 

colloquy, especially in light of his repeated and insistent declaration that he 

expected to be barred from the securities industry. Much of the colloquy on which 

Megalli relies to support his argument consists of the Commission counsel simply 

clarifying for the district court the remedies that she was being asked to address. 

Specifically, at the outset of the hearing, U.S. District Judge Totenberg 

asked Commission counsel what remedies she was being asked to decide. The 

specific colloquy was as follows: 

The Court: Good afternoon, counsel. Thank you for persisting. And, 

Mr. Megalli? Good to see you. We're going to be looking at the civil 

penalty issue and the disbarment issue. Is there anything else that 

we're going to have to -- disgorgement as well. Great. Anything else? · 

Mr. Huddleston: We haven't pied for debarment, and so that's not part 

of the case. 

The Court: That's not part of the case. 

Mr. Huddleston: No, Your Honor. 

Mr. Monnin: Your Honor, what I understand is that the SEC has pied 

an injunction against future violations, as opposed to an industry bar. 

Mr. Huddleston: Right, Correct. 

The Court: All right. Just explain that again what you just said. And 

if you could just get a little closer to the microphone so that -

Mr. Huddleston: Certainly, Your Honor. What we pied for first is a 

permanent injunction against future violations. Secondly, for 
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disgorgement and prejudgment interest. And finally for civil 

penalties. 

The Court: Okay. So you're not looking for debarment. 

Mr. Huddleston: That is correct, Your Honor. 

The Court: All right. I misunderstood that, then. All right. Very 

good. Well, let me hear from the Government first. 

Respondent's Exhibit A, Remedies Tr. at pp. 3-4. 

These clarifying statements were correct, as the Commission was not 

seeking associational restrictions in the district court action, and thus that issue was 

not something that would be addressed at the remedies hearing. Commission 

counsel referred to the "Prayer for Relief' portion of the Commission's Complaint 

in listing, in order, the remedies to be addressed that day. See, Div. Ex. F, pp. 15-

16. Megalli' s effort to construe these comments as supporting a claim for judicial 

estoppel or a waiver of the Commission's right to seek an associational bar is 

unsupported by the record. 

Nor do the statements later in the remedies hearing about not seeking an 

industry bar in the District Court Action suggest that Commission was abandoning 

its claim for associational bars. Respondent's Exhibit A, Remedies Tr. at 118-19. 

Those statements were part of Commission's counsel's overall discussion of the 

misstatements that Megalli' s counsel made at the sentencing hearing in the 

criminal case. Specifically, at the sentencing hearing, Megalli' s counsel had 



argued that a light sentence should be imposed because Megalli had settled with 

the Commission. In fact, however, Megalli had not settled with the Commission 

and, after obtaining a lenient sentence, moved for summary judgement seeking 

dismissal of the Commission's case. 

More importantly, after Commission counsel finished his presentation to the 

court at the Remedies Hearing, Megalli' s counsel urged the court to impose lenient 

sanctions because of the looming �sociational bar: 

I'll wrap it up by saying what he actually did, he 

recognizes the seriousness of it. He recognizes that it's 

misconduct. But he's paid very dearly for it. I mean, 

he's gone to prison. He's plead guilty. He's going to be 

out of the industry. 

Respondent's Exhibit A, Remedies Tr. at llO (emphasis added). Thus, even 

counsel for Megalli understood that the Commission had not waived its right to 

protect the public through administrative remedies.2 

2 Had counsel for Megalli believed otherwise at the time, one would have expected him to 
respond somehow to the magnitude of what he now claims to be an intentional and unequivocal 
waiver by the Commission. But his words belie the claim. 

-7-



-8-

a. Megalli Cannot Show that the Statements from Commission 
Counsel Were Accepted by the Court 

Assuming that this Court were to recognize the doctrine of judicial estoppel, 

Megalli cannot make the, required showing to invoke this doctrine. 3 Courts that 

recognize this doctrine note that judicial estoppel "forbids a party from taking a 

position inconsistent with one successfully and unequivocally asserted by the same 

party in a prior proceeding." Teledyne Industries, Inc. v. NLRB, 911 F.2d 1214, 

1217 (6th Cir.1990). The word "successfully" means that "in order to invoke 

judicial estoppel, a party must show that the opponent took a contrary position 

under oath in a prior proceeding and that the prior position was accepted by the 

court." Id. at 1218 (emphasis added). See also, Minnie/and Private Day School, 

Inc. v. Applied Underwriters Captive Risk Assurance Company, Inc., 867 F .3d 449, 

458 (4th Cir. 2017) (same); Montrose Medical Group Participating Savings Plan v. 

Bulger, 243 F.3d 773, 782 (3d Cir. 2001) (same). To show that the prior position 

was "accepted by a court," the party "must show that the court adopted and relied 

on the represented position either in a preliminary matter or as part of a final 

disposition." RFF Family Partnership v. Ross, 814 F.3d 520, 528 (1st Cir. 2016). 

3 The D.C. Circuit, which is one circuit to which this proceeding could be appealed, has rejected 
the doctrine of judicial estoppel. Konstandinidis v. Chen, 626 F.2d 933, 938 (D.C. Cir. I 980) 
("We conclude that the judicial estoppel doctrine has no vitality in this jurisdiction.") 



Here, Megalli cannot show that the Commission's statements during the 

Remedies Hearing were accepted by the court in the District Court Action. 

Commission counsel's statements in determining the remedies that she deemed 

appropriate. Megalli points to nothing in either the district court's remedies order 

or the Remedies Hearing transcript suggesting that the court considered the 

statements from Commission counsel in fashioning the remedies that she imposed. 

Indeed, after Commission counsel made statements about not seeking an 

associational bar in the District Court Action, Megalli' s counsel urged the court to 

impose lenient sanctions because Megalli would be subject to an associational bar. 

Respondent's Exhibit A, Remedies Tr. at 130. Because these statements directly 

conflict with the statements from Commission counsel, and the court made no 

reference to any of these statement in her remedies order, it impossible for Megalli 

to show that the court accepted Commission counsel's statements, rather than the 

sta�ements from Megalli's own counsel, in fashioning her remedies order. 

b. Megalli Has Not Identified Any Detrimental Reliance on the 
Statements from Commission Counsel 

Specifically, he cannot show that the court either adopted or relied upon 

Megalli also contends that the statements from Commission counsel at the 

Remedies Hearing waived the Commission's right to seek an associational bar. 

Contrary to Megalli' s statement that courts merely "disfavor" the notion that a 

government official can waive the agency's ability to enforce a federal statute, 
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Respondent's Memorandum of Authorities in Support of Motion for Summary 

Disposition ("Megalli Brief') at p. 9, numerous courts have unequivocally rejected 

this doctrine. In fact, one appellant court stated bluntly: 

[W]e know of no case where an officer or agent of the government . . .  
has estopped the government from enf arcing a law passed by 
Congress. Unless a law has been repealed, or declared 
unconstitutional by the courts, it is a part of the supreme law of the 
land and no officer or agent can by his actions or conduct waive its 
provisions or nullify its enforcement. 

Montilla v. U.S., 457 F .2d 978, 987 (Ct. Cl. 1972). See also, Heckler v. 

Community Health Services of Crawford County, Inc., 467 U.S. 51, 60 (1984) 

("When the Government is unable to enforce the law because the conduct of its 

agents has given rise to an estoppel, the interest of the citizenry as a whole in 

obedience to the rule of law is undermined."); Dantran, Inc .. v. U.S. Dep't of Labor, 

171 F.3d 58, 66 (1st Cir. 1999) (declining to apply estoppel to "prevent[ ] the 

sovereign from enforcing valid laws for no better reason than that a government 

official has performed his enforcement duties negligently"); United States v. 

Marine Shale Processors, 81 F.3d 1329, 1348 (5th Cir.1996) (refusing to apply 

estoppel against the government where "a private party seeks to avoid the coverage 

of a law because of a government agent's misrepresentation that the law does not 

apply" and noting "the importance of separation of powers principles to claims of 

estoppel against the government"); FDIC v. Hulsey, 22 F.3d 1472, 1489 (10th 

Cir.1994) ("Courts generally disfavor the application of the estoppel doctrine 
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against the government and invoke it only wheh it does not frustrate the purpose of 

the statutes expressing the will of Congress or unduly undermine the enforcement 

of the public laws."). 

Even if this doctrine were applicable to this case, Megalli must at least show 

that he detrimentally relied on the Commission's statements. Heckler, 467 U.S. at 

60. Some courts have further held that the harm purportedly suffered must rise to 

the level of a violation of a constitutional right SEC v. Electronics Warehouse, 

Inc., 689 F. Supp. 53, 73 (D. Conn. 1988), aff'd sub nom SEC v. Calvo, 891 F.2d 

457 (2d Cir. 1989); SEC v. Rosenfeld, 1997 WL 400131 at *2 (S.D.N.Y. Jul. 16, 

1997). Megalli has made no showing of any detrimental reliance, much less a 

deprivation of a constitutional right. Nor can he make such a showing given that 

his own counsel acknowledged at the remedies hearing that Megalli was "going to 

be out of the industry." 

Perhaps seeking to avoid this heavy burden, Megalli describes his argument 

as a waiver, rather than estoppel. However, he seeks the same result-- preventing a 

government agency from enforcing federal law. Accordingly, this Court should 

apply the same standard as that required to invoke estoppel, regardless of the 

nomenclature Megalli uses. See, e.g., U.S. v. Southern Indiana Gas and Elec. Co., 

Case No. IP 99-1692-C-M/F, 2003 WL 446280 at* 4 (S.D. Ind. Feb. 18, 2003) 

(because, "generally, rights may only be waived by those for whose benefit they 
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were intended ... it is doubtful that public officials � .. have any authority to 

waive a claim under [federal law]."); FDIC v. Manatt, 688 F. Supp. 1327, 1333 

(E.D.Ark. 1988) ("public officers have no authority to waive enforcement of the 

law.''), aff'd. 922 F.2d 486 (8th Cir. 1991); US. v. Amoco Oil Co., 580 F. Supp. 

1042, 1050 (W.D. Mo. 1984)("Generally speaking, public officers have no power 

or authority to waive the enforcement of the law on behalf of the public.").
4 

2. The Supreme Court's Decision in Kokesh Does Not Preclude an 
Associational Bar against Megalli 

Megalli argues that after the Supreme Court's decision Kokesh5
, 

associational bars should be viewed as punitive and suggests that such relief is thus 

not appropriate in this case given the punishmen� that he has already received from 

the District Court Action and the criminal proceeding. Megalli Brief at pp. 19-23. 

This argument fails for at least two reasons. 

First, the Commission has held that associational bars are remedial, rather 

than punitive. In the Mattero/Timbervest, 2015 WL 5472520 at *15 (Sept. 17, 

2015) ("Barring the Timbervest partners from associating with an investment 

4 
Megalli cites two cases to support his argument that a government agency may, though the 

actions of its employees, waive its right to enforce a federal law. See Megalli Brief at 9-10, 
citing Borden Chemical & Plastics Co., 1993 WL 70228 at* 8 (EPA Feb 18, 1993); U.S. v. 
Mottolo, 651 F. Supp. 615,628 (D.N.H. 1988). Neither of those cases found such a waiver. 
Megalli' s inability to identify any instance where such a waiver was found confirms that such 
waivers are rarely, if ever, available. 

5 Kokesh v. SEC,_ U.S._, 137 S.Ct. 1635 (2017). 
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adviser is not 'punishment' nor is it 'punitive' because such bars protect investors 

in the future from unfit professionals."). In arguing for a different conclusion, 

Megalli relies on the concurring opinion in Saad v. SEC, 873 F .3d 297 (D.C. Cir. 

2017). But the Saad matter is currently before the Commission, In the Matter of 

Saad, 2017 WL 6462614 (Dec. 18, 2017), and this Court must follow Commission 

opinions like Timbervest unless and until the Commission revises its precedent. 

Second, even if this Court were to find the associational bars to be punitive, 

which it should not, that would not automatically preclude such a remedy in this 

case. Congress has specifically authorized the Commission to institute 

administrative proceedings, for the purpose of determining whether to bar or 

suspend-a person from association with an investment adviser, if that person has 

either been enjoined from certain violations of the federal securities laws, or 

criminally convicted of certain crimes. Investment Advisers Act of 1940, Section 

203(f). In other words, Congress has determined that the Commission should 

assess whether it is appropriate to remove convicted felons or those enjoined from 

certain conduct from the securities industry. Thus, the fact that Megalli has 

previously been sanctioned in prior federal court proceedings in no way deprives 

the Commission from deciding whether associational bars are also appropriate. 

Nor would a finding that associational bars are punitive require this Court to 

deviate from the traditional Steadman analysis in deciding whether a bar is 

-13-



appropriate. See In the Matter of Harris et al., Initial Decision No. 1213, 2017 WL 

4942807 at * 9 (Oct. 30, 2017) ("I have weighed the relevant factors, and even 

assuming that a permanent bar is punitive under Kokesh, my analysis of those 

factors remains the same.") 

In a footnote, Megalli argues that the Division's delay in instituting this 

administrative proceeding further proves that an associational bar is only intended 

to punish him. Megalli Brief at p. 22, note 3. But the delay stems from Megalli' s 

own actions. 

Megalli's liability in the Commission's District Court Action was based on 

the collateral estoppel effect of Megalli' s criminal conviction. Megalli admits as 

much, stating that the court found in favor of the Commission on liability in the 

civil injunctive action, "[b ]ased largely on Mr. Megalli's guilty plea .... " Megalli 

Brief at p. 4. But, once he obtained credit from the sentencing judge for waiving 

any Newman defense, Megalli promptly launched a collateral attack on his 

criminal conviction on Newman grounds. Because the criminal conviction was the 

basis for civil liability and the ensuing injunction that authorized this proceeding, it 

made sense for the Commission to await a decision on Megalli' s habeas petition 

before instituting this administrative proceeding. The district court rejected the 

habeas petition and denied Megalli a certificate of appealability on September 25, 

2017 (See Div. Ex. B). The Commission commenced this administrative 
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proceeding less than three weeks later, on October 12, 2017. Thus, there was no 

undue delay in instituting this proceeding. 

3. The Commission May Bar Megalli From Association with an 
Investment Adviser 

Megalli contends that the Commission cannot impose collateral bars because 

his misconduct predates Dodd Frank and the collateral bar authority in that Act is 

not retroactive. Megalli Brief at p. 18-19. For purposes of the motions for 

summary disposition, the Division recognizes that the Respondent contests a 

previous association with a broker-dealer and that the precedential impact of 

Bartko v. Securities and Exchange Commission, 845 F.3d 1217 (D.C. Cir. 2017), 

means that the 2010 statutory authorization of a collateral bar as a remedy is not 

available here. Respondent's second admitted occasion of insider trading occurred 

in July 2010, just days before the President signed Dodd-Frank into law. 

Accordingly, the Division hereby withdraws its request for a collateral bar. 

However, Megalli admits that the misconduct to which he pied guilty 

occurred while he was associated with an investment adviser. Megalli Brief at p. 2 

("[H]is admitted misconduct, which occurred solely when he was associated with 

an investment adviser ... "); p. 18 ("At the time of his offense conduct, which 

occurred in relation to securities transactions in October 2009 and July 2010, Mr. 

Megalli was associated with Level Global, a registered investment adviser.") This 
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association empowers the Commission to bar Megalli from association with ·an 

investment adviser if the Commission finds such relief within the public interest. 

D. CONCLUSION 

For all the foregoing reasons, the Division respectfully requests that this 

Court deny Megalli' s Motion for Summary Disposition. 

Respectfully submitted this 29th day of 

M. Graham Loomis 
Pat Huddleston II 
Counsel for the Division of 
Enforcement 
Securities and Exchange Commission 
950 East Paces Ferry Road, Suite 900 
Atlanta, Georgia 30326 
loomism@sec.gov 
huddlestonp@sec.gov 
(404) 842-7600 
(404) 842-7679 (fax) 
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EXHIBIT.I 



Loomis, Madison G. 

From: Monnin, Paul <Paul.Monnin@dlapiper.com> 
Sent Tuesday, January 14, 2014 12:32 PM 
To: Loomis, Madison G. 
Cc: Levasseur, Zachary; Huddleston, Pat; Burr, Jennifer 
Subject: SEC v. Megalli 

Graham, 

I left you a VM at the office re Mark Meg�lli. As we've previously discussed, liability and 
consent to an injunction and industry bar aren't going to be an issue for you in this case. 

Re disgorgement and a ciyil penalty, I'd like to send you a letter in the next day or two with a 
proposal on the economic component_of resolving your:.enforcement action. Our answer date 
is Tuesday; January 21, so I wa� hopi�g_we·�ould move-th�t date back by·a few weeks to 
facilitate negotiation of a consert� judgrri�_nt. 

By the way, if you want to send me q_ foh;n q.f <;o��l:.n_t_judgment on liability and entry of an 
injunction, I can take a look and we can:get that out of the way. 

Hopefully that works for yo�. Let me· know. 

Thanks; 

Paul 

Paul N. Monnin 

T +1 404.736.7804 
F +1 404.682.7804 
M +1404.536.7819 
E paul.monnln@dlapiper.co _ m 

'J-
DlA Piper LLP (US) 

One Atlanllc Center 
1201 West Peachtree Street; �uite 2,800 
Atlanta. Georgia 30309-3450 
United States 

www.dlaplper.com 

Please consider the environment before printi�g-�!s:eO.,fiil. 

The Information contal�ed In this eroall 0may -�:�onfld�ntla.1.·a�d/or legal.ly prlv.ileg�d. It has been sent for the sole use of the Intended 
redplent(s). _If the reader of this '.message_ 1s··not �n i���d�cl re�iplent�-.yo.u a·� .he�EJbY notJ�ed that any unauthorized review, use, dlsclosure,
dissemination, distribution, or copying of this communlcatfon, pr·any of Its contents, ts strictly prohibited. If you have received this 
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Defendant Mark Megalli, · by and through his undersigned counsel, 
... 

re�pectfuUy submits this sentenc4Jg memorandum in co�ection with the Court'_s 
. . '. 

. ,.. .
advisory -�ideline range computa�oti and its determination· of.a substantively 

rea�onable sentence in this case wider 18 u.s.c. § 3553(a). 
. .... . . .  . .' 

.. ···/ ... -.-- .... 

. I!' )NTRODUCTION 

_g1;1ilty pl¢a __ ,q)(crin.ihl�l ipfoqt?.a
.
tion �- ...�:·-:;:::,�:::.-: �.;� - - ;·� · -.�:�;�:·ft ··J·-

:· · · ·.- . · . . .. 
..¥t.]y1egalli J1a& �:Qt�re_d -�·_1l¢.gpti�ted 

._ L=-:..:·;·. '��.;.,-.. �-· �·;·· . ..· -
. 

• 

. ·charging-him" with a single count t>fconspiracy to engage� iii insider trading in . : :: : : ..'.. 
·. . . 

. violation;.ofJRU.S.C . .§ 371. As with,rnost negotiated-.plea.sthat, as here, have . _· - ... - .. ·:; .. / ,, 
;·1 ·, ·. ·. · .. · .··.:, .. __ . .. .... •... . .... _ . .  ._ 

. culminated in a waiver of indictm�nt, .$e parties have stipul�t�d to application of · . . . . .. . . . . .· . . 
. . . : . '. .• ... 

: · � ·. :_ .- ····-·: :.�::-: .. :.. .. . . .·. ···: _ -�-:: .. � .� _ _ · . . . : �:"-' .•,:.·-. -� 
. . . 

the sentencing guidelines, such thatthere is little, if anything, to litigate with 
. 

f·eregard to the Court's computatio1 
ofari ·advisory guideline· range. This is 

' ·., ... , ·  .. ·.' · . .' : .. .· :... .. . ' ..... .' .··.;. ._ :.. ..· .· ... : ..:;_. :., ·•. 

particularly true-of the insider trading �onspiracy count to which Mr. Megalli has . 

pied, which is governed by USSG § 2B 1.4, an offense guideline that, aside from an 

8-point base offense level, effectively includes only a single specific offensee

characteristic· - namely, the overall "gain" ( which includes both profit and avoided 

loss) attributable to the subject trading activity, which is not in dispute here. 

As a result, Mr. Megalli does not anticipate devoting significant time at 

sentencing to the Court's advisory guideline range calculation. The parties have 

agreed for guideline purposes to a gain of between $2.5-$7 million; that no Chapter 



. ' . . . ' . . . . �: . . . 
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3 enhancements for role, abuse of trust, or special skill apply under USSG §§ 

3Bl.1-3Bl.3; and that Mr. MegallHs entitled to a 4-lev:el_acceptance of 

.responsibilitye1 ·and downward variance adjustment to acctiuntfor his waiver of_.: .
.. 

indictment and early plea. This corresponds to a total offense.level of22 and to·aii 
.. - . 

··; :•,• :- . . ; -·�·· ·: 

· advisory custodial guideline range of 41-51 months (0� 2i; CHC I), as to Whi�h \. • ...e.e
. ' .. ::- ·-tpe-gove���th� .. bo�di�eJ.f.;t9/�)9��end_re�onnµeq4#fi§p..;··{Witli �e, .. : · :·-··\>)�'.:'.�;'.:i;. _:: ·. ·:: . : .... : ·:·��.; -

•· . 

exception of��_goveniment's 1-lev�l variance reco�en����on, the foregoin�. --�---�·:_:. � 
' '.. . ....._ ....

. guideline rm:ige_ computation set forth. in- Mr .. Megalli' s pr�-�_en�en�e investigation _ _.� ... _ . . . . . . ·- . ,. -- � : ·�,: .. ·-.: '... 

report ("PSR")). 

-Whi.le ·c9mputation of �·ad_vfaqry guidelineerange.is ·effectively acade111ic· -� _._···e . 
.. ·.:.· _: .:···' : .. . . . , •. :_ � _: .\· ·.• '.. .' 

atthis point; as shown below, imposition-ofa 41�month custodial guideline 

·esentence is, without question, substantively unreasonable in this case. The Court,e

following United States v. Booker and subsequent controlling authority, must givee

due consideration to the factors set forth in 18 U.S.C. § 3553(a) in affixing ae

substantively reasonable sentence based on Mr. Megalli's guilty plea to conspiracye

1 To the extent the government has reserved an objection to Mr. Megalli receiving 
the full, 3-level reduction for acceptance of responsibility under USSG § 3El.1, 
Mr. Megalli has addressed the government's concerns below in Parts 11.B and 111.B 
of this memorandum. 

2 
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_:·-::-·. 
._.:·_:.;,._.: . 

.. . .  

to commit securities fraud in violation of 18 U.S.C. § 371, and the host of 
mitigating-(?onsiderations discusse4 herein, (see Part 111.C,_ infra), that counsel· -
strongly in f�vor of a significant guideline variance here. To that end, Section_ 
3553(a) mandates imposition of a sentence· that is "sufficient, but not greater than·e. 

: :·-··.· -. 

necessary" t({ aq_*ee>mplish the basic .. gda]s of se�tencing; namdy � j_ust punishinen!e_e

. 

.. �:. :: . 

. .� .._.· :.:,::/ ...... -':. ·-�· 
· 

3553(a). 
As with,·most white collar o:ffenses,··application of:the sentencing· guidelines .; · .... · - ·· 

. . - .. ·: ._· ·. .��- .� ....._._ .... ·.:. : : .. : ... - .. . ·: ·:.. � . ··---.. -_.: -�·-...... � 
.: 

in. insider ��9i.Qg;:c�e� is driven �9st.. - .:�.·:�·- :.;�--·... • 
- : .

•. . . ._e11,���ly by the purpQ��J-�qonomic value . _ . .-_·.. ·-..e. . ::::·.·: ... : .. : ...... 
. . . :_,;: .. :..· ... . 

of the defendan�' s offense conduct; i.e:_, the "gain" attributable to the subjec� 

_trading
. . 

_ acthdtr:�: �&9-.
. 

aswith the 9the�_-Gh�p�er· ��- offen�� guf4���w-�s app.lica"1�.fo:_. . ..
•. . . . . -�. . � ' . .. 

·e -_e -< .:_:.- ·-
·efraud violations, this excludes consideration of the broader statutory sentencinge

objectives set out in section 3553(a)- specifically, whether a significant offense·e
level premised on gain actually corresponds to a particular off ender'-s degree ofe
criminal intent, the remuneration he personally realized from the charged offensee
conduct, or, indeed, is in fact relevant to the traditional sentencing objectives ofe
proportionality, retribution and deterrence.e

' ,, 

As shown below, it is a statistical reality that a decided majority of courts 
that have considered the guidelines' applicability in the insider trading context 

3 
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·. ' :  ··.··· 
'. ... . 

·-. ·- ....... ... 

. .. .  .. :·.:. _,:,;,··, .. ·:-. 

-·�-- #,' -. 
! 

. .. .. ..,. 
.. .....: .;.: � \ ...

' .. . 

have concluded that a guideline sentence often materially overstates the degree of 
' . . . . 

an offender'� ·culpability, thereby n�cessitating a significan�variance. · This has 
• ,  . . .

repeatedly 'be�n. the case even for de�endants who� in stark ·contrast to Mr� Megalli, ·e

have-procee.cied.to trial when, among other things, the facts under indictment
. '. . . . .. . '. 

:. . ' 
. ·:· _:·---: �- . . ... : ..... ,. ·. 

.included tli.ek.··9.otiuption of multiple �pfporate insiders� the }�y�ent _of kickbacks 
. . . . :. : . ·.: .· : .. , _,_.. _ .. 

millions of d�)!��: in illicit trading pf�fi�s� . 

·· .·: -In this regardrfully-18 ofthe-22:-t-otaloffense levels··applicable"to--Mr� 
.· .::�\-:,_ ;: :�---.. ·· .. �·-.. ·.:-·:· � - :· :• .·-:·:·-� .. ·-�·::-;.:�·- ::t:·l·' ::: -- .· ... : ,,:· ... ::, __:��::,;·:;·::·:-·.. ;·:·-..� ,• -. _ 

. M�galli (�s�2,,!�-,.With the 18-lev�H�?ff�a�� -fora trad�g g��::�f�o.r� �an 
..• ..... ' , •• :·,, •••• 4, � •••• •. • • • • �-· •• _-,;

.., 

.. .. •· • ,• ••
' •.• ,. •• ·:'""··"'·· 

$2,500,000 b�t less than $7,000,000 und�r US�G § 2Bl.4(b)(l)) has little if any 

corr�sponclinciio i his. actual culpability·:· :i� sh�wn below'. Mr�:�fy.{�gaUj ;s ·persona]
l . . . � 

.· . . - ... · ..·:: :·.:.��\{;·:····· .- . . . .. · ... �::�.r--,".:{·. ·�··.: .: . . ·_····:�-��:�:·:·":.·:.:/·:·:· .. ·.·: . . ... 

gain attributable to the subject trades was negligible, amounting to:afew thousand 

dollars. This is hardly a surprise, given that Carter's positions never comprised 

more than one-half of one percent of the $8 billion hedge fund. (including leverage) 

that employed him. In addition,_Mr. Megalli's offense conduct involved either 

conscious avoidance as to the source and legitimacy of certain information 

imparted by Eric Martin (which Mr. Megalli certainly admits is nonetheless 

criminally actionable) or, when Martin disclosed more concrete information, such 

disclosure was often part of a mix of legitimately sourced information collected by 

4 
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Mr. Mega.Hi on which he also relied_:in.�eciding whether to �a�� Carter's Inc.e
.("Carter�s") s�curities. . . ·. . . 

Firially;_Mr. Megalli ·has alre�dy �een substantially pu�ish_ed. He is not only 
deepliand irretrievably humiliated'by:·his well-publicized 'conviction, but he also 

'.
.. ._ , .. ...... .. - . . ..._. 

' .-·.·; :- :

faces perinl¢enfdebarment frcini th��i6�ties indUSU")' �ftrlcisessment ofe
.. : 

' . .  :· . ' ',',-:· . ' .··.· ·· ·.··. .... . . 
. 

. . _· . _. ipot�l}tiaHy: �i�#¢.�t .. disg�.1�ge.µ�rit�4.��;Fiv.H.- peJ!alty ��:i4§iii�Uq�\.�ith, a ·,.-·::/i!,;;::_f,;��-'. .· . .  , ·  . ·  . .  

·parallel enforcienient proceeding .b�ou@fbythe U.S. Secu#ti���Cf Exchange 
. .  ·- .·····:··",:'",' . .. ., ···-···'-';•.,·,· 

Commission.-: {Notably, with·tegard-to the: financial componen�·of,his, criminal 
.-.·· ,. .. ' . . -·. . .. . ·_;· : ..·.:·.··.· . .. : ' .· ... :.. . �-.. � , . -=��:·: :-�;-,,_: .. _·:;.��----_<·.. -� : _:\--� ��;:·::·,_.·:-:·:·�-: 

. _,li�bility, Mr. M�g�lli-has already deP.���t�t$·5._o,ooo in crim�J!ti�s.��tiqn with the .... · · · 
. .. . . . 

. : ' ·. � :·::. �-:. -.-: .·. • ' :.! �/::,#:4: .: •,. . 
·• . . .··

�...•.,:.·. . · .. : . . . -�: . . . • .· ·.:�: ·�.:·��::.:�:.- .,;: •.· 

f :· _ ••- •  •
• . clerk for eventual disbursement to C?rter' s in partial reimbur�em�J1t of its legal 

. , ,  .·iat�d and.the SEC.' s invest_if��SJ�ss.. ..
o.c. . �· . 

-�-�-�-. ,:-:--�----
w1tl)_the governmentis·- .. - .- . .  ·· · .. · . :�:�·:!:··.:_ :.�:.�-- . . . . . : .. · :':;:: ... �:·.:·::c:·;.\:·_._.

gaitQP.� Qf the subject. . . � - . -:.: .: �: ... · .. 

-trading activity�) In·addition, based onhis felony conviction for-conspiracy to · ·· :_ ·
:
·:engage in insider trading, it is virtually assured that Mr. Megalli, who holds an 
-inactive New York law license, will be disbarred.e

Accordingly, an extraordinary measure of retribution and deterrence is 
already in place here, which diminishes the utility of reliance on the advisory 
guideline range, effectively to the point of irrelevance. Indeed, Mr. Megalli faces 
the same guideline exposure as a defendant who, unlike Mr. Megalli, actively 
procured inside information through bribes and/or kickbacks, traded based solely 

5 
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on this information, and personally realized up to $7 million in illegal trading 

- 'eprofits. As su�h, in deriving a "suffic�ent, but not greater th� necessary" sentenc�, -

rote application ofthe guidelines, most_ notably the l8-lev_el·g�in·enhancement 

under USSG ,§ 2131.4(b )(1 ), dramatically" overstates the ·degree ofcriminal. 
.. 

. . .. '':". ; ·_.:_... ' -·:. ·'. . .· .. . .. ·-:_· :, ·_:, · .. culpability assocfated with Mr. Iy!eg�lli's·¢onvictiQn .. li1 ad4iti�#/the mitigating 
. 

: .. -.:·-··· . 
.· . . .. . ; . :..: _ . 

'·e..-... . . .. -� ...• ••• ,i9°4'' --,,� aggravating·factors·referenced·in the -statute;··.:e r • ,• ' .:·• • • •• ""' ·
. 

·. . . : .: - .·.:· . ... : ·. . · .. -� .:•_.: .":·.�-�:-�· ·. ·· ..-�·.:�.-··::-�:-;: : .. �-. ':.:.:. - _ 
, .....· ... 

, . It follO\.YS_:��tJb�S-�Qurt shouldj9iJ?_:th� _ti<i:e_-of sent�ncmg\�Oµrts.from . 
J • • •  . . - . .: . :· :··-� ... -... : .. . .. . .· .• . � : .. -.,��;';._/.. · ,· . . . -· . •. :.:-·:��<-�,: .... 

c··:�',·/ .:: ..
. 

. 

around the country ¢.at h�ve varied s�bstantially downw�4 from-the guidelines in 

:trad�� IUce Mr!.JYlegaUi. m affixing ae
:· .. ·�···; · · · · _.·:.·:;t_�_. .··;·:···=· · · · - · .-

. _ 
··: .. _: .. �insi<ler.·trading i>ro.&¢.��tio1;1s. _of remot� tipJi��. .. ___ .. _�� -

:-· · · .. :<· ·· · ·· ...· _ . . 

·e· · substantively reasonable sentence here. · · -.e

II.eBACKGROUND FACTS·e

A. Mr. Megalli's Personal History 

Mr. Megalli's personal narrative is told by the people who know him best:e

his wife, parents, brother and numerous friends, many of whom have submitted 

mitigation letters to the Court attesting to Mark's character. Th_e individual 

reflected in these letters is a man of keen intelligence, with a strong work ethic and 

6 
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tremendous devotion to his family and friends, who is in turn loved and supportede_ 
by a great many people . 

. ,•. . .; . 
. ...Mark Me�alli recently turned 42�- He was.born in New-York City, to 

.. ; ... · . ' -. . ·
' 

· ·
{ ·:c: 

. . 
. 
.· . 

Maguid and Vhriane Megalli, natur�lizecf U�S. 'citizens who emigrated from Egypt 
. ... : 

. . . . 
. . ·•. rafter marrying lli,-j�(jg to avoid the s�vef � d,is¢riminatiori Visite.d of�- Christi8.ll 

. . . .... . - . .  , .. 

. .e
: 

, 

: : '\ ".: after his pare11ts\�t:a in this country. NJvrtenred; Mark;s fat11er spent his _·.e.e
·:--·::career as a board.;.eertified l;·administratoi. -·He· served fore

::��.,� 
)

�,:;,,,•-o• • •o ••, :::.: ..:,_.·. .-·.:: ·:-�• � - ,··· •, 

·:.;, -: =:..c·
:•• ·• .::,.)._:�::�::·:··�·:-�:-� 

·. • 
•0

urologist and:-hospita
·,• ,·:',\�--.:. �: �:··,-:o:.,. . 

i·'· :�.::.<:�-/ ;_�elve years_
·: :·_--:,···--:-·--·-· 

,_ �rl&.���.. -a��g �e ��J>f�
. 

eute�anti .. . . .... _ ·. . 
. .  ' ·�·:,,._ __ ,_., ....

• 

. . 
n_!lJ�:rN�ii�_,tS_tates Army

�-_=:"·�----.:�·-·-
.,. . . . .. 

;,· :· .._ ..... _-·· .. .  
·• •I ' Colonel, and wa�-th�_

.. . · ... ·- _, ·_i·_: . . . Mark's mother., i1i�.J ... · i:�iir�q, wa• s a car�e• r;lo,ng.real �st3te agent� :· ·-: .e. - • • '• •... · .. :.;..,-�: :• :·.-� •. •: :• • • ',, ,·:���\;��>{' t •:I�• . •":��-......... ::-;--;!'/!�• • : • • • '•,• .. , :·., "" 

The ·Megallis are-a-·close-knit family, and; as-his-mother-writes, Mark's 
parents took great pride in their son's achievements: 

I wish I could tell you in this very short letter what a wonderful andhonest person my·son-Mark Megalli is. -He has always been our pride.and joy� Growing up, he always excelled in whatever he was doing -his studies, his sports, and his hobbies, whether it was varsity crew orplaying the piano or guitar. He was always aiming to be the best inhis class. 
I suspect you will hear from others who are writing letters on hisbehalf that Mark is kind and compassionate, works hard, and alwaystries to do his best for his family. All true. Here is what I haveenoticed as his mother: Mark always assumes the best motives ine.everyone around him. He is very hesitant to prejudge others. Hee

• • • . • ;_· • � • , • • • .volunteer police sui-ge,9� fo�:the.city of Rye, ·:New York . .

7 
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takes things· at face value and is not prone to suspicion.· I have seen 
this trait 'repeatedly in his relationships with us, his. brother, his wife, 
his frie1?,dsrand his colleagues-�_ l_th� this may in some _way speak to 
the �itu�ttmtiri which he has nd"tfo:µnd himself. 

(V. Megalli Le,µ_er.t. _ .. 
These·-����iltj¢nts are �choed bf]Mijlf�s father and older_�r<;>:th¢r, who speak 

- . 
.. ; . . , . .: . . . :·· . 

. ; ..· : . .. :: : . .; : .·::.·: � ... . ..... ' . 

·of his early pr�nifa�:ind· life-long posft1v1 
_ 

: :cliatacter traits: 
. .. ·. ·-:,.1:, • -· ·.... �-. � ._::·::i�:��,}t���;_:,·: "-._ -.. _ - , . _ · .. · :;:<-�:;::)1;��:;�;-�,�L-:- :-: , _·, ". . · .· · �-�---i-\��...�;:;. ·<·-:,< .-:-: · _.-Mark w�_-;f!#(.disco�ered by Jii�Jgijq�rgarte� teacher,-�h,9.::preqicted 

. that Mm:kitiµi;ffwill continue to �,� .. ���'of a kind. She\v3$.··figµt. ,· He· .e
was. and. stilf·is, in. a nutshell, /smart, ··hard-working�' determined,e

. . . ..� ... : i� .. ,• . . ': � .. . ... .. . ·sensitive,e.; mild;;.mannered� peaceful;-...trostworthy, honest(;honorable;e
and: ·extrernelyrtair� � - : His drawoaeks/�ariVthal -he · is very: :trusting �of· 

s. others �4� t.!iw.l!r.-)J�n-confron�a�p.w½.�:,t�- fo� ;�l these �9��9-��tjs�i.c_
of Mark, I Wifiil�f say that 1 used JQ/�1l stjl� get calls frotji.people '1e 
has worked 'for and worked with that eipress their love andrespect for 
him time an4 tim_e again. · · · 

. .. ... •· : : .. �. . ; . . . •.· / _-.:_ . ·.- . ·:. . .... 

.. .... . 

.
. .. ..: . • .. :: ·. ., �. . -.. . 

. . . 
'.

�-.: )��,:-:,�� : . _ .. ... - ..• .
. -

-\-� :· !··. : : 
:

• ...
·. 

.. ·:·,:.··i'._. 
: ..... . '. ·..:·-.···crviaguid MegailiL�tt;tf:.e

. We grew up in Rye, N. Y ., where my parents had bought their first 
small house based on the excellent reputation of the town's schools. 
Aware of the sacrifices that had been made on our behalf, we worked 
hard to live up-to the expectations placed on us by our parents-and by 
ourselves. · 
As early as kindergarten, Mark stood apart. By the first grade, his 
teacher had me bringing home double copies of my second grade 
homework so that Mark could do more challenging work. It wasn't 
long before Mark had established himself as the champion of the 
school's chess club; he would spend hours playing practice games 
against himself, with short breaks to master Rubik's cube. 

(Michael Megalli Letter). 

8 
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Following public elementary·�d middle school in Rye, �ar� attended high 
school at Phillips :Academy in Andover;; fylassachusetts. He attel'.lded Yale College; 

. . 
. : . ....... ·-

- . . ·. . .. . --

graduating tnagna cum laude, Phi Beta ·Kappa, and with Distinction in Political 
. .. . .. ... . ·. -, ' 

Science in ·1994:··Mark worked for RaipfrNader over the course oftwo summers in 
. ... . .· -....... . . . 

college, co_;authpr�h bOok that wa$ ��� ��ed by Mr. Nader�\ ?9.f. . After 
I r 

: ·: :· ,.:.- . .�:�:_.:a: ;·.S���ral· _!l}onfps.:iR��e,�;!,\Q_g�le_s,_.M��:-�mi��lft��lat_�e-Y�!�.;,�i;��p<?:91_-_and the. · · ·· · .a
. �--. yai'e Scho�l �f_M��gement,·eanoog·� J$,/f$A degree·in 19�9.::°:'_-:r\_�-� . 

· ..-, · ·· .;a ·· Following-graduate school, Markjoiiied·McKinsey &Company;=focusing ona·. =- - ..-. ::p_�;. .-··.- ,·.·:·: � --..._· <·� ..-./:.,-.--�,��=--.�··.�·::·:�·· :: '_._, .. . · : .. -_· ;··: '·-:<:.�-.���---�;·.�·;:.::·· :· - ··.·· ..-:...�:-� ��·:..···::-·:.- �· -.
_ :� -�:- -�tr�t��ic advic� t<?�-J:1:p��i�l :�eryices !irm.�f�?��J�. ¢.ere, Mar� �cl�!!9:�k. 8: pro. 

..... .. 

.• : •.tl-J.; •• ,-·-- • . . •• . • • �·· ..... -�. ... • • • • •• ..• ·"'·:�:···:"'·"·· ••• • - • ·'. ·;:�:,_..... .. ... • 

•... �- ·: bono consulting engagement fo� New York City Police Commissione;r Ray Kelly, 
· · .· -::�:.��,-P\19)Q$� o_f�-�id1jy.�,t9�s��s tlje �.Pi��ponse to 9(11�:. . f:l�:i?i���µted thea

. . . ..... ; . •: '.::·-. :-: . '"' _ . . · � .: : , . ·.· . . . . �� ..... ..... .-:_ . _-:�·: .... :, ::· . 

·McKinsey study to the·NYPD's- top management in 2002.a

Mark left consulting in 2003 to join the investment firm John Levin & 
Company (later called BKF Capital). It was there that he initiated his decade-long 
vocation analyzing the consumer discretionary space. He also passed the three-year 
Chartered Financial Analyst (CFA) examination toward the end of his time at 
BKF. Following BK.F's dissolution, Mark was employed for two years by Searock 
Capital, another investment fund. In 2008, Buckingham Research Group, which 

. 
. -·�:�:·;,.:' � :  ' . 

: ..... r�:-����tf.:r;;��·� = �/.'-� ��?:· . 
::"\

'f"

-:-., -:.. · .- .. 

-
. ' ... ' ;., .. ·:,'•' .... ......�.. .... . 

. ... : -:· ' .. 

'.·: _. ; ··::. ;_ -� 
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specialized in the consumer discretionary sector, recruited Mark to serve as an 

analyst/junior portfolio manager.· 
-=:· .' . 

. •.• ... . . .. 

Mark was contacted by Level·Global, a·Manhattan-based-hedge fund, in 
·e ..... :·· ... : -._ .· :2009 to launch a conslllller group, hire analysts, and manage capitaL Belieyinge

. 

. . · fhis to be an oiJp<>#ity for adVllllcem.eq(M!irkjoined Level GJO�al in August: _ 

·.;:····:\:.·....:· . .. 

. ...,- ........ , . ;. . 

··, -.,·.:,..;.:·He: began -working again-·:at-Buckirtgham·in early 2011 
. . 

. · . � -.:·- ·· • • -· .:. . r-���-:-· and:continued•to·work theree
•• •• •: ·_· • •• ·: ....� .. :· . · ·--��·.-:·.�· .• ....._ .. ·, " .. . :· ·····�·- .... ,· . .;._ . .. 

�- -·. -.,· .. : ··tt.:·.···... i:._- .. :� '.. '--•.·;'·· ··.:-:---. 
.: ... .,__.-·· . 

.·:.. ·:,,:·: . .
:-1·. . .. .... ,•·· .. .. 

Mark's hard �or�·and:c_haracter earned.the respect ofhis_colieagues, 
.·· ··.-' .·: .. . 

..·. �\:ipc.ludirig B.uckingb�iChairpjan; La�ence.'t_. L_ee.Qs, Jr.: ·-·· .': ........ .e
·

. :.• . •. =�·,"• .. •· . .::·- . ·: : 0 • 0 C • ,' 0 ,"': .. , ... , 0. •.. ,;� •• 0 .. • 0 • 0 0 0 '•: . .. •• •• 0 • 
0 

0 ... • 0 > '. 0 0 0 ' •,• • • •• . ,·. ·. ... : ::�, ,· �·.\, _ .· :, .. 
. "'"'.. ."-�. -;,- .\ �.... ,, -� ...:·. ,'....... • .. 

·[D]uring the approximately·four years· that Mark Megalli worked at. -
.Buckingham (in two separate tranches), I believe I got to know Mark
Megalli quite welL Our offices were in close proximity, and during·e
those years we must have spent well over one thousand. hours working
together. I always believed him to be a most decent and ethical
person, and in a way, I .considered him to be iny protege and perhaps
future successor. . . .e

. . . Despite the fact that he has, as I understand it, pleaded guilty, I 
must say that this terrible and illegal action on his part seems so 
totally unlike the Mark I have known and worked with for over six 
years. It appears to be totally out of character. 

10 
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...Whatever·the facts, to the extent that Mark did something terribly
wrong, I believe it to be an aberration that is not indicative of the 
quality ofhis_:eharacteras I knew itt�:,-be. 

- · ·-···a ·(L.Leeds Letter).. ·a . ·a

. . 

Mark de�elope�-a strong professional'rep�tation for thorou�l1 preparation 
r ' 0• 

··
-
-:?: . :and thoughtful 8Il�Y${(as noted by a fo�er Proressiona1 associ:1te: • · · • 

. ·a' . . . . . 

_· :-. -��-;-,�?):}�Ft;·, . -:.)vI�k an�"liiiii&1=)r�q1u�nt:�i�Ioij�;j¥fIJ�� y�ars.th�(Jie.;:��-\mY:;: _:,\..: -�.. ... · i:··_::\:�,;i/�:-;:-:. _: ··: · _client. I h�v�)19:W ]�;np"Yll Mark_ for;:a.µµQst_ten years. As� .9.V�nt, it . . ·: .... .. had often �Pr�s��d me that Ma:r� ·_h_ad always done a ��r�ugh , .. ,-.-...--..··· amount ·of res·earcb ·before· any meeting·-·that we had. If we··were ·· ·· 
· .· . -·: · .· .-,.,,.··, ·· :· meeting with ir�mt>"any, his questions\were thoughtful; insightful'and ·a·.. .: :· ..' .0• ":,:"··:.•• >. · . -- .. ...: :-: .:;\t:�-:-·::< :. ·jn.terestin!(·--�atkli'�:;:ah�'ihctedibly futelligenlj:,etsofrwith an:extfeme1y"-� - _:· ·.·: 

·: 

'.-:·. ___ ......... _ ._ an�lytical__ miP.9{t}�r-,��lysts were �1��¥�· ·-�J.?.thU�!a�tic aboµt._ ffi.��tjQg. ._ .. ...·with Mark . b¢��il�if lhey were lik.elf �tcf"work. through a. dtff�ren(._.: .· 
perspective that t}iey hadn't had before. then. . .. Mark had always _· 

. . _ ... -. - 4one his homewPik,an4.it was clear he.w�. a v�ry hard-workei;._ Mark_ .. . · ..· - ..an. d coul4 s�m�s�ed1� info_rmatfcin\:_. ··. - ·..:·a .. 
·· ' '.: ::::.,...had claricy �i(gQQ�)d,

), e� . - . t···· . -
•... :.. ·-• - ... '* •  •  . • • •  ·.·-:.--,;:.�'!::·.:·:�:;·: \.< ·" -: __ �-�- .. r-;·-·_.-�. -• •• • : ......._.. 

. *** . · . . .  . ·. # · · · · 

I am aware of the difficulty that Mark is now facing. I wa:s 
completely stunned when he told me that he was being charged with 
insider trading. I am -still stunned as- -I have only .known him as· .someone who·· did .thorough research on stocks,· worked incredibly. _
hard and had the intellect and intuition to trade stocks profitably. I 
know Mark as a terrific husband and father, and as a kind, soft-spoken·
individuaL He cares about people and those who know him as a 
friend know that he will always be their friend. 

(C.Wispelwey Letter). 
While in graduate school, Mark began dating and fell in love with his wife, 

Jenifer, a former college classmate from Columbus, Georgia, where her parents, 
11 
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.
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Nelle and Billy ·Wells, continue to live in retirement. Married in 2000� Mark and 
. . . 

·e· Jenifer have �o yo�g daughters, . As-p.oted by their 
' . ·: ..... - .· .... 

-.. . ·- - ... many frie�ds who· haye· corresponded with �e: Court, Mark and J enif �r ·are 

exemplary parents ·to: th�ir girls, who clearly.fo�e their father. In Jen.ifer ivfogalli�se
. . . ..... .  -· - . . . ', •, . .. ........ . -

.
..::: --� ··, =··: _,.;,:;· .•. ··· . 

,:.····· .. ··own words:. . ·. - ·.·•. 
. •  . • •  

,.... 
. 

: :.. •."� ..,W!��:t\3/-ijJ��!���ip_.Ne� .Yo�l(i4.�W:k.-�as- a sum���filgi�!.�:::::.··· �· .· ·. -·, ·\£.::;\��::;� 7 ,:i; . .... 

-�-;�-.;�;.�-: ��; �-i� :": 1· .- -0 :_:. 

at pebe�<.)lS�;-�_ij)�.l�pton m the s��r-.of 1997, we reco��f!��l,- .I.· .... '. ' .  . . .... - . 
was ·turning .is·�···_fyf�k was sweet, mcr�4f�l.iiritelligent, and--�e�µt�fj}L_ ·e. .·· , · One of our· ·frrst .,: serious conversations·�:was · about how -imp·orfant 

·e· .,. · ·· ,. honesty is -in�irrelationship. I adinited· ·how close he was '·-with--;Jiis · 

_was. very �PP.���l}µ the way he 'Y�f::;;:�d still is -. f��W���:-9A ·e. _.'.: ; �; :.: m_akit:ig the1:ii pt9.ud:···· .. ... ·=· �::���·I, �i ··., .. · ' . 
·.. '::., ... , . ... . ·. . 

' . :

We are easygoing and·. · ..eien_ ;... ,. . ... _ ori� JianqJhe �Ulll,ber of titn�ff.h�ye :_·_
y 

both. cqµip,etitive but Mark .i_s_ ... �lso 
temp�(ed._·. In.ia�(X:c�. �o .unt on. ·e·:: .: ·; ... 

,,_,,_ 
. . . .e

. - :.; �· .,·_, : .. ........... ·,--:.. 

_.. . 
iiesitiilifttf:·. · ·... se�n:Mark gei aiigty:· -:· He has poise, self��tirttrol and is ver

judge others.·· ·These are a_ll qualities that-attracted me to ·Mark.:and.- · 
make him who he is to me: a generous, caring, and faithful partner. 

*· * * 

Now we have been married for almost 14. years and have two ·young· 
daughters. No one has played a larger role in the decisions and events· 
that have shaped my adult life. I have never known anyone as loyal as 
Mark. If there is any silver lining to the tragic events affecting our 
family as a result of the charges against my husband, it is a deeper 
appreciation of our marriage and how strong our bond is. 

(J. Megalli Letter). 
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As a paren�, Mark exhibits the same passion and devotion that he has 
. .\. . .' 

.brought to every· aspe�t of his life: . . · 
. .··When Mark's :first ·child, ... was- born, I saw my brother-change; 

his . drive �ook on_ new purpose in. devotion to his family� . B�fore . ·..ichildren,. Mark had been the -dutiful . son working hard to. 
reaiize:the 

-J�lp�g. . ·: ... __ _ . dr��s· of hisJ��e.nts, but &S. a parenPie)�otim1itted himselfJ�:.. .. .. .. .·. . his children r¢alize'their owri dream�i! . : . . .. .i ' . 
.. ·.- . .... . :·�:: :� ·..· ,: .. : • *.· • " -� •••• : • 

' .-<·· ..._._ .. -��;-.}-.· : 

.;-.<�:-�,;·:�):: _ .. ·. __ .. - ·__ �··-�·-·· �-" _:sp_�- -h:�---1'}���-)�f:.�-��r father�.s... )rit��li(;�4-�::, . . '. . :· '. -: . : ! ;��.-2. ·-_ ... -� ..·
•�f�ff�--

)
·.'· �-::-:=;:... ·: . 

. . . briflianc�, ana th�y share-that unique QQIJ.d that I know frQni_pers.onal · · ·-: � . ··. ,:·:e?(p�rience eiiS:i$./.betweeri. fathers_ in4,··_:daughters.i ')l,i{')��@g��...i . � ·-_ ... � ... ..; :._ .... ' · -:· ·.-. daughter,- ;:·; She�s happy and·-sociable"and·:-
.. .: · .-. .-,.·', ..-·,;:Joves·her role·as:the::baby of-the familyr, -She�s a funny kid and·-has�the .i

.-:· . ...- �--_;:.:;,--·:-.�\u.1.carirty :abi1it)l-to:=combme ·-goofbaH· :antics·:-\vith� coiiunents·:so�cuttmf· � ·· 
, ;·.- _./·:,-:-,_:_��-i1:}�isive,,th_�};:���d l��:_they c��Jr9:'�--_:µiy.• year o��. ·-�·: __ /.:L>�> - _ _  
. . 

.. -�----.. ,.: ...:,·_.... . . ',... ·. ··-·: ... ,.,:.,.·_..,� ....... ,-. :/�:.... :.: .. - ...- ...- . 

(Mich�ei :Megalli Letterf 
.i -Je�jfer._Megalli'.s�pafents, Nell� and ijil_ly \V.�Us, lik�w.is� de�cpb¢.fu�ii S011:-...�·�.-t.:-.
. , :: -,:-�:·. . '; _': .·-.:�·.::_',.1.:..i ..:� .. �-.-_:·.: .. . . .· :·. --�- .. -�- .. . . . .·:···._.. .. .. ,- .- .. ._ 

in--law as· a loving and· devoted husband and father: ·

Mark and our daughter Jenifer were married at Saint -Patrick's 
- Cathedral in New York in August 2000. We knew him throughi
Jeni.fer for the years they werei· in college together but really came to
··know him as their courtship evolved· around 1998-2000. Mark called .i
us to ask us if he could propose to Jenifer which we were pleased toi
say yes to. He is so dignified and always does the proper thing in alli
situations. We were impressed that some men still go that extra step
to ask for their daughter's hand in marriage.i

We later got to meet Mark's parents at their engagement party in New
York.. They were everything we expected them to be. We realizedi
why Mark had turned out to be such a fine young man. We could telli
how proud his parents were of him and how they expected only thei
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best of him. We could also understand why Mark always conducted
himself in a way that would please thein. · -· · 

··.,. ·: ***· 

· Mark is honest -�d has integrity. lie always finds $e goo� in 
everyone and doesn;t Judge people or talk about people.-_ \ve 'have 

,_-�· ... \\ � heard M�k)ise profanjty He is _:��p�rf��t· ::never _e --· . •. ·: �-·· :·.-- .. 
·-::.·in any -�h_ap� 9r fon.n. -'.. _ 

. : .. ._
. .- . . ..... 

. .. :: .. ··: .. 

:: __ :;:_.);/-�·-._ ../,_�-, . kis-a th···.'.-??e< _ 0an.d�carin father_;fo:b·s �two--:·. 
'daugh' .-·-il'.:-' ' .· .·. ··:-·. 
. .-·.. 

_ ·. -_- ----� �-"rofo···m ·all de:cisfons concerning hi�- children.' He ·is· iny.olve_d .. in· . 
' .. : ·.-;. -:_,�,:;: :----�parent/teacher· cohfer�rices and all fiinctions·::-at'both··of his···chiicfr�n-'se .. . 

.  ...... -

-.-· :_;< -··, •. . '.· .  •  : ; ··'°' . '.-:·.: . . . · · .. -.: . '··.,; .... ·,: . .. .. ; . .,,,.., .. 
: 

.. �.::.,.:�:·�-.-··schools·.. 
. 

. * * * 

: - : __ : :� �/�--�.-�::�:: .-":. _:· . .  

. . . , We could have s�arched the world over.and.never found a mm:to bee
...... , :: __ ,.O.Uf. s.on-in-law witl.i.:.�µch honesty, faithfµ��ss, .sincerity, hwniUty,.. . 

·:,:._.·.---;_·.'t:.�·:'.:Ji!��ity an.� gener�j�ir/��/P.¢.�an in Mar��M���H��--i-./·· . �- ... _ ... ��;�---· . . _... .· .. .
·. {N� _&B-. ·wells Letter). · .·e· 

. Many of Mark and Jenifer's friends have expressed great admiration for the 

intense bond that unites the Megalli family: 

Having spent a great deal of time with the Megallis both as a couple 
and as a family, I have seen their shared love of learning, creativity,
adventure and care. I know the fascination Mark has for Jen, and she 
for him. I watched them fall in love, first with each other and then 
with the girls. And I have seen them grow indelibly closer in recent 
months, despite ( and indeed because of) the stresses they are facing. 
Their partnership is fierc�eir shared concerns for 
protecting and supporting - over the oncoming time 
period are equally strong. From the day I met him, i have always seen 
Mark as big-hearted. Nowadays that heart belongs fully to his family. 
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.· .- . ·._ (N� Bly Letter). Another.of the Megallis' frierids\vrites: 
. . . . . ·.:.:._ :· I have known_�ar�·Megalli for 24 ye�s;· J ·am fortunate to be_able toa.. ··· ·· - say that he has- ·oeeii a very close friend :of mine over each of thosea

years. When 1·frr�t iµet Mark during fr�s�an year of college,he �as 
known as perhaps:the nicest and kindest o fail ··student�. I considered .. 

:"·; : ?:·)-;:: ·:. myself lucky-to: :�e.:�iS:frien4. I still do,� /_:' >./: \ .. � 
.
._ 
.. 
· 

,, ... ,..,;·,·:: ,·· . ..,;·:,·;: . _··.,-,:··:·.: 

,-. . ., ,,; ·- .,•i.-:. �. • • ,·�.'• \ �•.' ::.0,,J,'!,•·,•., • 

' : · ;_� �-; �(;;:;;,�:<� _. .:_·-: ·.: -· · .· ·: "--· (\�.�-;:;·-�--.. , .'::· · :·�4-
- ··· .: <-�·�·ii��:;:;,_--· .< Ji� .·:��;:_·��·,:·:·[Mark] has tw�·J,���tiful daughters· ·: .� · �4oring and :4QJ�g .... . . .- ·. · .. ��.father and husl?an:d· ... 1 ·have known Matk's··_wife for ·24· years· .as· w�ll. · . . 

·.·-..:t.\L .. :they also met'ui-:foliege. They havei�c-ofupiished a ·a eat·niany-' .·agr· ·... ; .:f::...;:"'·things· as a couple:,:.:i·m:ost important ofwhic�;is the rearing of.:two�:.:'. -· ·· .. ; ::.: ...���:���:'..f··ti:ioughtful ·and :eiietgethfdaughters.. :.;· i;;;\�:_;/f·i:::.�·{:· ::.� .·t .. ,i :-:::· .. :.,:.'�:�/:'::···:�··.·�:·\ :: .. , ..·
· <<?:'Mr,Megalli h8S tJit\iiilY ever wantel�hiil��{.:. happy, h�ijf :'/ 

·. ·.-·. . . and well educated clli}dre11 and a fulfillmg' ..m�iage.· While .thesea
· .:- .. ..9esires are simple. t9 ·list, they are ·y�cy,_' C,iffi.cult .to sati�fy· .: · . ·._; ·:. ::.\:-�.'A.c.9�rd.½gly, h.�)�/�l��ys ·�een and. i�ni�J�iJ9¢.u��4.i ·o�.th�m-..�_:Jt�;; ::.... -· . .· · .,·;�.;·,'has/an uncompromisint·commitment to his :fffiliilf· Ii this regard/h:e-·:. .: , . .... . 

. ·is a role model. If I were· ever in a situation where my family needed:· · -· prolonged attention and care, I would consider Mark as the person to 
provide it. He is a kind and generous person. 

(D. Beaton Letter). Indeed,. many of Mark's close friends look to him as a model -
parent: 

·aIn the more than fifteen years during which I have· enjoyed a close ·a
relationship with Mark, I have relied on him for a range of advice.
Even though I have many friends from all periods of my life, it is
consistently to Mark that I have turned about the most important
matters. As a father of a daughter - my and Mark's most cherisheda
roles - and as an investor - our professions - I have sought Mark'sa
counsel about model behavior.a
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":,_' .. 

Much of how I ·parent my children is· · the result of thoughtful 
consideration-Mark and I have shared.·--·Where to draw lines, hcn,\/to· 
encourage -and- dJscourage certain- con�uct,. effective _metho4s'. of 

_. . discipline �d '.-g�nerally how to mp,d;·],rQductive members· :.9f.�ur · ·· . : community are aIT subjects on which l havejmught Mark's guidanc·e.·Mark is con_sist�ni · in his moral ce_rtitµd� _and remarkably cfeaiiye - ·about how to transmit it to his chil4ren ·aiicfmine, so I return agam··and .. 
_., ·:_<:·:· · .:::.·:_. 

. •·,··: 

.(ct.:·Heyman Letter). 
-· .. ;_=--=),\�:-·:�;,.-

. ·>·:. __ : .. .. .. 
·-:-·"'·.·._=,.. - ..�;.ex;>:.; _._:_ - · · · · . '. -,: =·�_;/·.I�)il�:���-�/;- _. .:::. , . · -· .- ·:_�;:·r.ii:��;��,�· :.-:_ ..... s alie�dy .. _. - ·.:.· · ·.... _ _ As Jenifer M�galli:d.escribes, however,-Mark?.s prosecution ha

... ... ·· .._ ·- .:·· ·' · .. · 

exa�ted·a significantt�ll orthis family, particul�lflii�-:

. . . .
.two young da�ghtJ����- ;· · :. -. 

. . • . .;_ . '._: . ; .ot·� • �- .-: ' •. 

. ·. :· 

. - :, .-... 'Afthe ·start of this�crlsis·and at ·so mariy'--·pomts.:.:albng· the waf,--l'�fuive:··::<· .. ··> · 
_,_ ·�: : .. :·: -��19 o�to the beli�f,_��t}h,e -tIUth w_oou_i� P-!!��W.l@.d.ev�rythi11:g �g�!�··f, .. ·; . - ,-.· . ·: ;:··oe:·okay". WhileThav¢··never.been so riaiv�J<ftlyijk$.at life is. · fafr./�e:

.,

_-·'. :�- · ... .extremely punishing outcomes for Mark and ·_for our family �ee1j{ �c,· ·severe: Mark's livelihood - a career which.heloved and at which.he· .. •:-:.-':�: =·\· . . �- :_o.··:�i.cell¢d�� has ��el) tak.�n_away from hiro"tcii�y�f.:� .·.· .. ·, .· . . .· . ·�·-·, :·-� -·� ·... :._, ·, . . ... ·.. , · . :�-��;�:.-.)��-;,.::.·<.:: .· .-· .- · -::. -·�:\·:��:·-.:··�·::��-�·-:.:/;_: ..·.·.·.�--�:.:'·.�·.: ·' ,:.. . 

. ·... �- -...' 

To our daughters the consequences·_ of th·ese: upheavals are particularly· · · · devastating. We will likely be forced to sell our home as a result of 
the legal expenses and loss of income· we are facing. We will beo.moving away from the city where they grew up to find a more · 

- affordable place in which to rebuild our lives. Our daughters will - .have to leave the safety pf their current schools and friendships ·.o·
behind. 
When Mark and I got married, I left my career to take care of our 
family. Mark has been the sole breadwinner for our family. Now I 
am making plans to go back to work to support our family financially. 
The prospect of doing this [as] a single parent is overwhelming and 
terrifying. 
I don't know what the future holds, but I do know that our family will 
face intense pressures as we embark on a different life after this ordeal 
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. ···.· , ,  
... · 

is over. We will be there to support Mark and we will move·fotward 
as a family. If Mark has a second-·chance to put his intelligence, .o
strong character, and' good heart to �or�, -I:·am certain it will be-_for:the -

- good of his community and to better ��f:w,o#�- around him. ·_ · : .·.::.:·. ·:o ·.•. ·•.- · 
In defendi�g our faini'y, we have tried �o pn;>tect our young· chtldre� . ·from the worst of these horrible outcomes-�·ios11ig their father 1ii'thefr- · 

·.::.-_ qa_ily Iiyes. _. · Mark.is· � - sen&i�ive,. aff�9tion�te� and _iJ;ivolved.-Jamer_.-_ ·_ ., whose parenting and\ivisdom are critfoal_.fo·#ie"happiness and s-µc���� .. -··of our daughters._ 1. can't imagine Iife·without.Mark as my roclc·:an<l" ·.o
. : .. "' ::. . .-':.· 

.. ·-:� ... :.. . ., . ::�_; )\��--Jwi::P��r- an_g --l�-�L9¥��h.���d:-:by:·:§�Xli{��J'-��t:of-p_emg_;:a:,jjjiJ�::;; _: .. :· ._:fh:�:} ...o. __parent I ask you to� yve1gh the d�_ag�g: _lp)pact on. these .precJ�\1$:.. :·· .. -.,1·:\ .• :· . · family -�elationship� · :against the ,-rieed fqr:'.-:fylark's· pun�shmenf·::�4�- ·o_ _ . --humbly ask for'leniency�-. . .... : ·: .:... ·_ .. :· ....:· ....o...o
� .�,. .... �:- .. .: ' 

· .·•·· ·· :Wh� we were backf<ikClfr.istnuis hi oe����f; illy wife and·L��(t:L •· ·. 
affected by the toll Mark's�situation has_already taken on-· ·:A� .. 
rece�tJy as this summer. s.h�.w.�. droll and 8:ll�ated, but the .girl w�,. , 

-.. . .' ·.·&�w. t1tisJi0.liday s�eme"<l:wiih.ciraWll and· sad: :.-$.4e.hasn't yetbe�ii fold'.:.�- - . 
. . :··wlihis tip,·but you carfieifshe is.braced for·ii�-�hbbkthat"she imows· ··j��-:-·_;::··. 

·o -coming.o

(Michael Megalli Letter). 

The luckiest part of his life story was marrying his classmate from 
Yale� Jenifer Wells, and being blessed by two -wonderful daughterS, · 

who are so .close to their_father. Sadly, I see the 
unspoken suffering in - eyes, and she does not yet know the 
half of it. I often wonder about the anguish and psychological 
devastation of the children in these situations without any wrongdoing 
on their part, or their mother for that matter. 

(Maguid Megalli Letter). 
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B. · Mr. Megalli's Trading of Carter's Secur�ties 

,_ Although the PSR's recit�tion.ofMr._Meg�lli's offense conduct(ipcludinge.

his
.
-fa¢tual objections) is quite ·dense,. in reality, ofthe-$3.17 million·-of guidelinee

gainthat has been attributed to him, fully 87 percent is associated solelywith Level 
•••• • • •• •• -- . .. .. ... •, . .

Glohat\s· s·ale of Carter's shafos.:in October.2009.(aniotinting to $2,110,460. of. 
. . . . .· . 

ayo"jg¢.cJ Jo·$s )�. aftd it
· r,"·���:"'·;'.��!:F.i.�����·-.· ·' · 

s · sJl�tt-�ijJt�.-9.f. C.��r'.s. __ �to�R iq:J�lY 7..QJO,(�Q�tijig;t�l' .· .. : · ·., 

· ·�-·:"":· 1;'{�.f;�!.�;.:;··_-:-.·s_--.·._- . · .. · ": · · ·: ·.•, ·:·t���;,-_1:,.:-,::-��-.:�-
_e

.. _, · · · ;: , 

.. -.. . . . . . 

.$647;65-5 of profit). (PSR'�F1'58). -· Of the remaining_:gam�-the .¢vidertce shows that · 
..� : . . : : . . . � 

.... ' 

LeY.elJJlobal's sale of Carter�s-shares on November:9�-2009. (amounting to. · .. �-- ... · :· .e
$27§,0QQ of avoided loss) w�;1n�rely a portion_ ofth,eJwid'$ entire positiop._�t�at . ...-: �-- � -� ·l - : ;;::·;�_.'· �:�� -�. · :_:· - : �-- � - · . . �·;· - �·: :];����---�,�; ,-�... . . . . . . �: . - . . . ·_�7 .. _�: { ::� )(�:{ _:-.� �-:·.� .. : : : :-, ' •. ·. � . � -�"·� . : : ;:��:��:-. : �-

time;·M-�in's contemporatjeou� e��Jn� suggest tha� h�"di4·riot tip Megallt; 
. 

and,� 

he· cortce'ded in· one of his· goverrlli:ierit debriefings, ·Martin .himself has· no" ·. _.· · .·: · ·: 
·-·:· -� ..-.... �-.·:- ;�::�·=')i .;·;: . · ·��:·-�·:···� _:· . . ···..· · . .-·::: �y·.:·)-.. _·:{,:·.:· ·.·.· � ··· .. · �- :.: . ._·_.�... :. --��-_.:::.�:;._····:� -. � _ , _ ; _ . _

··. --
recollection of having done so. As to-the last increment of.gain, arising. from Levele.

Global's February 2010 sale of Carter's stock (amounting to approximately. 

$131,600 of profit), the infom)ation.shared by Martin in advance of Carter's 

February 25, 2010 earnings announcement did not precipitate_an immediate market 

impact. 

It follows that it is unclear whether Mr. Megalli would have been criminally 

prosecuted based solely on Level Global's sale of Carter's shares on November 9, 

2009 and February 2010, which amounts to just over $400,000 of guideline gain 
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·under"USSG § 2B 1.4. This is particularly true in that Mr. Megalli realized no 
·e·app�eciable personal gai� ��m-these trades, (see.P�rt IILC.2,·infra), as we�lase

··:· · 
.· ·.· ·., .

ive�'the fact that it remainf�ubject to debate (i) w�ether Martin'se9
·.contemporaneous e-mails"aiicfiiivestigative debriefuigs ·show that he did noitip:·

. . · . 
·: ..� _· :,;:··. ,: _..' 

. . . �- -r,A�gam on Noveinbe�{-�(}p9 with regard to C�•s earnings restatemellt, .··· 
.. . . ·<;··· ... -.· ·-. ' . . . �- .... , 

-.. _· · ·:;·_ :'cs.�-�/��J�.¥.i:I.Il.li?), -�itQ!iii��)#-�:m�teria.Htxi1}i�-::�:;po��frve.tiRs;.�t���� �-;:.--�\<.:.- :: _::_·: :·.. ...
·Febriiah,2010 should b�-������d�;(s�e-id Part IIf�)j�(-. ··.. ·,.... ,..... · . . ·. ·.. ·.· . . ·. ' -,�,,::<.:_'· .. .· ·e·.'··. .:·,Accordingly, it is:entirelyunderstandable that-a-"·Considerable amount-of.the,,.-_ .. 

; . • . t ,:.\':.��:::�� .• :-::::L: (,', ·_. . : , �- •· 0 • :• � .·:�.�::· . �-��!:: ::-.:.•• �· .. ;• 

• 0: .:I::�: :.·/�:� •: •',< • ' , �· ',:\:� ... :�.;�(��;�··:':- ':�:;: • �•. ,: .-•, 7 0 � · :. PS���-���itation of�.. Iyl��ajJj(�J.)ff.eµ�e. condu�f ��-��XS��� iQ}�evel Glol?,_aJ;t,·r<... : _·., ·.e
.. Oct�bef;009 sales and its ;�tiii}� short sales of C�;:{�tock. While th� : , ... , :- · • 

goY:er:Q@i�t has taken Mr- ,¥���I!(ig,�k for objt;ct4i[�{Rf�lll of the i>$R'��i·;;,i\: ·.. 
· ·contentions in relation to these·sales; Mr. Megalli has·nofsoright to minimize his··:· · 

misconduct in _this case, either in his dealings with the government prior to his 
waiver of indictment and entry ofa guilty plea to the government's information or, · 
even more importantly, in his Rule 11 colloquy with the Court. 

Indeed - and as addressed more fully below in connection with Mr. 
Megalli's entitlement to acceptance of responsibility credit, (see Part III.B, infra)­

any fair reading of his PSR objections demonstrates the following: First, that he 
does not deny that he acquired and then sold Carter's shares in February 2010 and 

19 

http:cs.�-�/��J�.�.i:I.Il.li


·:d;:�� ... .. ·-: .. ··� . · � . 

Case 1:13-cr-00442-RWS-AJB Document 26 Filed 06/26/14 Page 23 of 7 4 

that he sold short positions ·in Carter's stock in July 2010 based on actual 
' ..· 

. ·. . . ·-.· 

kno�ledge of inside info�a_tion that had been-discl�sed by Martin. In this}·e�ard,: 
his PSR objections related tcf �ese sales merely go ti?.�the degree of the niate�al�ty 
of Martin's information given(i) that the market was/at least initially, faii{y .... , ·.-

. ... . . .. . . . .. _ ......... . 

. lindeiwhelmed by carl�·s_fei�_acy 25 earnirlgs �o��etnent, and (ii) th�?fas 
· -� ·'. . . . . . . . . > .··..: , . .... :..��;-� :· . • . •. . .· .• • ... ··.· ·· ._.,. ·'·--��---... --�, g��-�l�����-J�f_pllJ?�tc :µif.���,!Q�;r�{�t�d-t� -C,��t\l9.!ffi�u�t}�:s corrobq�a.\���::��:-�:\�-.-::

.. .. . .... ,
·:' .. ··. -.
� \';,.· � . ... . :. 

· :· . -: . _, _.e

:.·.···_.·-.·· ... 

tMartin's negative· disclosurekoJuly 2010. -Sec�nct/k??Megalii's collat�r�(P.;SR .. . . 
.. 

. • • • • ., ., . .. • • '. • :· ... : ·_ : . - . . . ,: �:· ·-:·:•. -- • • .. . • •• '·::::.;-·.·._.: • "#; 

, : .··---:··�--...:-. . .. :, ·:·-.:-·�-.::·,·

objections, which .. he "is plainly :entitled to· preserve-without jeopardizing his.; r;�;..,; · • .. -,,:· - ·· • •• :,. • : •,: •. -� <• � -'� : :• • • : • ; •I�: .::: �;•,� �•::: __ • •<.• -�•'° '' • • : • :. • •, _•: �:· :�·�:��?;:·:•:: :.: ·�· '� ·, • • • • •• • . • • ',:,-� .: ... �: �:.��.:����':'•:',> ::--: � • .
iaccep��f_;Cf�� t;_g<>_ l.argelyJQ:.9:�J.:DO.ttS�ably.fal:�e E?IJn-:�Ipv�t _facts �a� m:�.::'..�f·/ ": : · . 

o , ..... ... ·· ·-· ,--·r�c�:,."'" ' ···--· · · . ·. . .. • .··· . ·":�-··-,�'*····· .· .. - . .. -,_::-:'··:--�4·.······, .' 

. nonetheless highly prejudicial to :him. And finaliy,"·�itli respect to Level Glob�l ;� 

. ::.·- .... 
·Octob.�r-�ptj�_9¢.e�;.·s �a4:��-h!�i-$�,9bj�¢,io�,��- ��)9:���ord.with.ht� ··_- _:·�/.::.�_i; '. :.·.__ .e

•••• •  •  :'!- ' ..  ..  .. -.  .  • • ····· ·· -·-: ·;<•, : 

discussions with the governinent prior to his waiver-of indictment - and, moreover; 
his colloquy with the Court-that he sold $9,000,000 worth of Carter's shares 
( thereby avoiding approximately $2.1 million of loss), based on conscious 

avoidance as to the source and legitimacy of Martin's telephonic tip on the 
morning of October 23. 

Indeed, the following, verbatim excerpt from Mr. Megalli's Rule 11 
colloquy establishes his consent to the government's contention that he traded in 
material part based on actual knowledge of inside information from Martin in 
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February and July 2010, and that with respect to the October 2009 trades he is 

guilty _based on conscious av�idtance of such �owle4ge: 
. . . . . . . 

.

MR. CHAIKEN: · . · ·. . . To give the· court an example t;f: · 
- .inf�rmation provided to .Iy.Ir. Megalli, Mr� ·Posey tipped Mr. -Iy.(�ip.

. .. and ·Mr .. Martin tipped-Mr. -Megalli and. others in advance of Carter's ·_ '. 
. _ .·9¢to.b¢r-27�,2009, �Qutice�ep.t- �at ;itw�� oond�cting �- intem�l>-:�·- ·_. .jrt\ie,stigation_'itito �cc_oimtujg irregul�tie� 

.
aµq 

--

·would be delaying -�ts�._.;_.._ ...t. -- - . .·earrtiilgs. _release :fortthe tliirci -quarter of 200��t-'Yhich was scheduled-for:· . :··
-· - -. . - , �- ,:,9$.\92liif W!,�·'.7909_�q_, · ::·�:::_);):�:=.; ;:_:·: / �.-: :-: . -�-\ >-: - ·:.- · - -_: .:. _ ·:;,��;:}\:�\ ::;; : . .- · : : ·, ·_. · ._::-:; :->�-�;;f�}i� (� :·�---

, . · . 

. -_: �--::_:=::A�er'i,u�iness 'li9�i on ·p·t ct��et 72�d/}�o�,- Mr. 'P¢sey· -��(··�:····t
--

_t : .t
-·:Mr�·-1yiartin had -an .fn..:person· m·eeting overdrinks··in Atlanta durutg� · ...:.... ,. ·
,,which;Mr� Posey diselosed:inside·inform.atiort.about·the investigation-:�· ..... .::',.·,: ··.. �.:- � ..·.--�· - , 

?:.\:: ... 

.::; -��.�.;: .< ' .·. 
...... , .... _.�  :  .. 

.\/j!/\.:·.�::· .. .: � ... -. . "·. · .:.:. .. 
.

·.-:. - .• .· 

.. �Jhe: next morning at9.:�2. �.m. on Friday,. Octpbert.23rd, 2009, ... _ .. . - - -·:; Mi���M�41.- - .�q1d 4is _ _t,-�rit�i-�e�.�!!qn.. }n. tari�f'_s/�\Q���- .. ov�r.- 3�,qQp/ �- :::;:.: .... :.-.. _
shares;.:V�ltied ..at" approximately··:-$ l,000;000. -· La:ter 'that · morning at · ··· ·· · · 
11:23-·a.m.- on-October-23rd, 2009;·-Mr. Martin placed· a seven-minute : · ·
call to Mr. Megalli during. which .Mr. ·Martin disclosed inside 
information about the investigation to Mr. Megalli. Less than two 
minutes into the call, Mr. -Megalli sent an instant message to Level 
Global's head of trading in which Mr. Megalli ordered the liquidation 
of Level Global's entire position ih Carter's stock which at that time _
was 300,000 shares valued at nearly $9 million. 

* * * 

BY THE COURT: Mr. Megalli, that's a lot of information, and 
I'm going to ask you nm necessarily to go through everything that's 
been stated here. As Mr. Chaiken has stated, he doesn't suggest that 
you had knowledge of everything that's said there. But what I want to 
focus on was your particular role in this, your relationships with Mr. 
Martin, your knowledge of what was going on, based on your 
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background the likelihood that you knew that insider infonnation was 
·being passed to you� As to·those matters, the representations that havee

. -�een made-by Mr. Cha�en in tenns of his evid�nce, with-what part of_-· 
·.·_ :tha�_do you disagree, if_any? · · 

. THE DEFENDANT:_ I mostly agree factuafly with pretty m_uch · 
. , .�veryihfng-he said. I'd 1-tke fo make a couple of distinctions� If I may. 

' ' 

·:·::�-�-.T.\-(He stated I met �?it�in �--inid�2009.··-·rwas·eintroduced to· - _ --- -:Iiiiirtowards the ende·o{A:ug(lst righte.after I started'atLevel Global,e·:- ·e.· .
. . _;:_·::.�;j�:Jir�W.µed_ him Jn<§�iJ���:�,-\ .. 1Jle-.:����!fi9�'.:���tJt.�PJ�ene.4J�:.;.;:.L�.-;:.-:··'._ ,.::-: 
- . 0.c.to.b¢r which Mr. Ch�i[{�ri ..<>.utlined was just a fe.w wee�s after I met :- __ . ''lilrti: ... '-� .- · ... l·.. . .• ·.·_·.- ,:·::>::;.... ... . ·. .e ,·.· .. :· . .  ' . .-. . .:· ·. 

-··.-·;_·._.\:\ .. < _. . ;.- ::.;; .. ··..>� .< . ·.-�:···· ._:· _. ... 
· -- .; ·.··.::..;.:�-;My-understanding--Js;:-just to-try·to -provide·some·context;-the·: -·,·� ... .. 

�Q@)�tj� Martin for rµ�,-:m�Y years. And � j�t-����d to draw 
·iii�f�istin�tion that this \Y�;§fj��one ·1 had just' b¢.�ii.J��o4uced to. 

V• 0 • 0 •
', • " 

• 

. .. _ _[Jlffi COURT]: rug1'(-_,_
. . 4. . . . ' .  :. , · -· .. .  . . . . : . ··-. ·. · ... ' . . ._. ,,, .· .. :·: ·.:· . . • .  

: . - . :: �- �- �· ... ' .. .. ..·._-:_.:.• 

• •  ¥·_ �. '._:��?frmfbEFENDANTJt-Jtist :as �-very smali f��fuiI-'6brtection. ·e

· The only other real thing.I guess -

MR. MONNIN: Judge, just quickly, I think what's.going to be 
very helpful for the record is' for -Mr. Megalli to really focus in on 
what his· intent and knowledge. was in relation to the October 23rd and 
OctQber 26th trades. As the _Court pointed out and as Mr. Chaiken 
very fairly pointed out, really what we're talking about here is an 
overall conspiracy. But what's important for the Court to accept Mr� 
Megalli's guilty plea is I think'for Mr. Megalli to just tell the Court in 
his own words what happened on the 23rd, what happened on the 
26th, what he heard from Mr. Martin, why he traded. 

And Judge, I think what we're going to get is that Mr. Megalli 
is going to say, Look, he gave me infonnation which was 
confinnatory of the decision to trade and to trade a significant 
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�----
hat as a·· .·.·:.._., ,-:',.-::,:· .. . · f or,everything going on�-�so:.,we',U,put·_;take:;,full'tesponsibility t . ·· ·

-'�:,i;;f-},, · .. · ·e
;':''YJ3ut Just ror the rtj:1!�/itwas very imptJJM.[ltdtme that the · · ·, 
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position. It's 300,000 ·shares valued at $9 million� that's absolutely 
· correct; but the nature ·ofthe infonnation was nor quite as concrete·ase

· _w,iat the Govemmen� .· �ould contend, but I - _·consciously avoided .e "= 

. ·>��epping over that '-���po��--and saying to �:/M,$rtin where did it_·. · ·:.:' . · ctirriirfrom, because he�s:a securities professional-arid he's not asking 
: _· �?.��_ questions for a re_���-··. _ . '" .·e

' . ··.·- .·.· ' 
' ' ..

. ' ,:· 

. ... 
· .. : · ·,:.-�:. · tHE COURT: ·Okay>_. . 
- ·

. · · : ... :. . ..., -,:= - -,.._-··'..: :�_;\.�.i)]/4\;�,;····.: .. · : :· ·- · ···:,;::\=�{;.;;}l:�i:�-�·,2 · ·:_:.)iI����;-_:.: :._·:· · - .._:..}�.;;�ri:<:.--::-· .. · . ·:.··. :,. ; _ JHE DEFENDANT;� �Right So I have b�etu1dvis�d not to g�t .._. . -. . ···..e. _.i�:�·\n�ch into -th� fact1.1:a(���µ1ents. So I want ·t�::lj�\�-�pectful of the ·e· ...__ ..·cQurt,-·and I don't want to···iniiiimize· my own cuipabflity here and I ·:. �--·· ·.· · 
· · · ... ::;: ..··:';::..:� ,.-='�<:;·:::<.:\';�:?;.::(:'>··,: .... : · · · ..:,.:_::,;;:,�:-� .. ::�::.: �. ·:··ptef�ce?· ::. --, _._. ·> - :· · · · · ·- · 

. included on conscious. ·.. aviJzdance in theGovenjment laii�flge 
. charging in�trument. I wou.14 .n/Jt have been here p}�qrjing.guilty had : .. .. .

,h�i(ni){tjim.ejhg,t b��a.il!l��t.w.a.s noi willing tg -�di.,Hat.:E;rfc Martin .. _·. :·.·..·.;�.::. ·... ... ,., .. 
. •.\ .. . f ·. . had'glilikirii a specific ·'tip�oj/dbiiut the fact that-ffz�ti' Jas going to . ·.. :�·;�·.: ,'_-; ·:,

be an accounting fraud ·or an earnings delay. He·-never- he did not·· 
do. that. I found out about the accounting delay. on the morning of 
October 27th with everyone else in the world� and I've stated as such 
from day. one. 

. · However, · when he·· did call me on October: 23rd, I· did have · 300,000 shares of Carter's. The stocks has recently risen from [$]25 to . . . $29 which had been my price target which I wrote up in September. I 
had started to liquidate a position that was 350,000, and so I had 
already started selling the position when he called me. And he 
specifically said to me, as best I can remember, and these may not be 
the exact woros, but the. basic I think what was conveyed on that call 
was he said to me, Hey, do you still own stock in Carter's? And I said 
to him, Yes, . but I've been selling it. What do you think? Is that a 
good idea or a bad idea? And he indicated to me that he thought it 
would be a good idea to sell it. 
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the record·:�<:·.\=-.(i.:�12 · ·· ·· : · .:--: · ·\:-:�:<But ·rjust--wanfea.�to-·.-'sei-inat ::Courtfor·to�ihe·apologJze: ·
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u ••• , 
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He did not talk .about accounting delay�· _· As Mr. Chaiken ··· · 
po�ted out, we were on �e phone for le�s,·than�Jwo minutes before, . · .·. � =. 
th� ·.trade was entered in;<�d we certainly di�'t Jalk about v:endor:.·- ._:·/·-< .. · . .markdown and accommodations. And later I foiliid out it was Kohl's, · ·--' - �' ·. : 

· and· lots of the details that cmne out later. $pecifi9ally, though, the·· 
accounting problem we 'ci.cl not discuss on that ·caii.' .. _, .· . 

. . . - -

. .  -. What rm preadir,g giiilty here today ·_}{'zs. ihe conscious _' '>f< _· 
· = .. avoidance. When he said- to· me, Yes, good itfe:a?sel.t the stock, ·that"·. -·t·:�.·-·>

· _· .. . ·.···:· .. ·- .. � 

···-,\:;:.-::::f::··� ._ .... ,.·_.:.'• ..i.·��*tiiPfzflTJ8� ·1,;�m- �6zs.�i!f.(�t�·:pp{r,_i9�.� .. .A�ef:;_:�;{tl:�;,i§�Oul�: -h��·:.:;;fil[i�����::�:J -:: · p,:o.��4 9.nd as�ed mor� :qtf_e��i,qns abqut wfzy.�t�iii.�}ellingme this, ; ·,.\;:,::/:,....e .· ..e. · · · ·e. 1Y�q(qre)1ou -�·asing ..�Ms. qi£. r did· fi!,ow. �e"Jfrj4 .. ·ew.orked �t t�e ._· . . :_·.,-;�---� : _ .
company- before. And that was :a mistake and Pin· goirig ·to· be paying · .: '·. .\:. --:--:- · ·· 
for the··consequences· for·= that life, and I'···.,; -:·i·:\ .. ,.- ·, -···.,: ·, · ·rriJstake·for- the :-rest---of-·my · ·

. 
' ••• 

· .. :. ... ·, ,\· . .-.:. 
.,, 

- .. · .. • •. '.str�Jgl:Jt ... 
"'"·.; ••  •  • •">•.· 't : -: ·��--"':"· • •••. . • . ' . ... . . . 

'.· . .• � �., •• ---- }' "·. . . 

·. MR�MQNNIN: reffJudge Story .about �e _;i�ificance of Mr.. .·-:: �- ,·. . 
Martin. �o:th�_.decision to trade ...Were you.talking aµyQne else about . . ......: .. 

: · ,,:. :·: . 

t��t:�1.�_· ... :.· '. : . ·... . ·. ·.. :. . ', .. , ... ·' ;•;·.. ·. . . . ... .. .• .......��- ...• -· ::.·. -.:. 

�.=�/.··;�:-.:�: .. ·:. ---� --�--�·:·��;�:.:-::·}.�-:�:-� 
· .. . . . .. .. :....··/.• �·; : ... .; .:.:·· 

-.... : ·/ :-: �:··, 1.: ·: .. . -•-• .•• •• ··-� .. - •... . 
-THE· DEFENDANT: The call · with Eric:.-Marlin I woulde

characterize as a catalyst to continue. selling stock. The decision to 
buy and sell stock in Carter's was based on many other factors which 
we've gone into great lengths with the Government, and I think 
they 're aware of our position in terms-of lots of the buying and selling 
indicatorsfrom other sell-side research. But he was.·certainly, given, 
obviously, the timing of the trade, a catalyst for me to continue selling 
stock. 

THE COURT: Well, and actually to liquidate completely in 
one fell swoop is essentially what you did. 

(11/14/13 Guilty Plea Hr'g Tr. at 19-26 (emphasis added)). 
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Mr. M·egalli has not minimized his misconduct because his PSR objections·· 

in no way :depart from his Rule _-1 � colloquy with the Court,' which the CoUJl · .. : .· ·. 
- , .. ; '·/ � . .  ,· .... . . .... . .

credited in"adjudicating·him criminally liable on the government's "insider tr��ing·' 

conspiracy charge .. In connection-with the government's Rule 1 l proffer, Mr.· ·. ·:_· . 
. - ' 

, 
••, : I•,.°"•"� :: •; ...·,:: .�' ..._ ..... •:-: •: � • • • • • 

. .., ·,·,·: . 
Megalli �f�edlhat he traded C:::3rl.er•s shares biised on·fys actual kno'wled�i .cl;': · •· . 

.e. Level Glob.af�:,·o�tober 2009 sales, h�\�011sciously avo�d�it°obfainfug··such . . . . ' . ·• . ',; - - . . ' : ... . .e -. '. . . ....'.:,.:· 
.. .·- _ . . . ;. · : --�--- ... ., .... ·.: � .. . . . ·.•........ , - . . -.... .... .. .-• • 't.':. "<, �- ,. . •. -· .' :. • . . • . . . 

' 

., .·-j :;;.� •• ·, .-·: ,,· : . . . :.· : �-.·�--; ·• _ ....·-.·:-.. : .know ledge:--- :-.. '"" : �- · :· .:·. · · ·, · · . · ·.·
. . �.:·-::.:.:::�·:·:f:·::-� -�---:.. .: ' 

t -� • 

. . 
• a. • • J 

: : . � : . : ; .....:.. - . . . . 
. Post�B�bke/s"entencing Staild�rd_ . ' 

. . 

. 
. :. ·. 

. . :.. . . . �· ·: . . . 
.

1; · ·.· :-Pr.o.cedural and·Substantiv-e"Reasonableness -'. .. ·> · .- ; · . •, : :-:.:·. ' 

ht Cln�t�d}"aies v: Booke;, s4f{ffi1o c2oos), the 'sii�riil6oUrt h�i/ 
. 

. . 
. 

. ·. . 

·ethat a mandatory_ federal sentencing guidelines regime violated the Sixth ·e

Amendment. Pursuant to the Booker remedial opinion, the sentencing court is toe

apply the factors set forth in 18 u.s�c. § 3553(a) to derive a "reasonable'' sentence.e

"Reasonableness" in the context of federal sentencing proceedings involves bothe

procedural and substantive components.e

Substantively, "in reviewing the ultimate sentence imposed by the district 

court for reasonableness, we consider the final sentence, in its entirety, in light of 
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the §·3553(a) factors, rather than reviewing each individual decision made during 
. . . .. . . . . . . . 

the �entenc�g process." United.Sr':'tes v. Greene; 279 Fed:. Appx. 902, 911 (11th · .e
.. . ...-Cir. 2008)Tg1:1�tatioris omitted). "[WJe will ·only 'reverse a·prcfoedurally·proper · .e

.sentence .. it"we.are left with the defin'frearid firm conviction that the district court·· ..e
· '· ...... 

.. .....·-.-:.. cOIDIJlitt�lni�ar error of judgmeriiW�eighing the § 355�(i)factors by arriving . · ... 
. .

. .... ... :._.: .... :. . . ' .:,.: ····-; ,•:.: : . :· . 
. . . . . . 

•. ,, ' .: � , I 

.. :-. . a� a se�t�q�jj�:'·��-S_-.o�tside. tJl�ii�i.�afJ�'.�o�able· .s.e�!�,�Ji2.�t�-4··PY J4�f :··:'i;: �,ij>} �;,; ":·.·�, . .- .··. ·, 
•. • ·• •• -

�' . �:- •
• • .. ' • , . �· • • . ... - •. . --�- :- • •

• 
7· . • . ..

:. ••... . ·• .. -· . 
. . 

7"...... •-·�--·'·. , •.�.... ...__ • • : ;. :·· :••_.:: .. :;: 7'·.. • • • •• : ,• .-.. .... "' ••,:,..-

2007) (internaloitation omitted);'-see-wlstt ·UnitedStates·v.·1tey;--,612'F3d-l160,··
·' : :· _.... • 

·· ,; ·· \,.;· .. ···., :.··!;,,;.-· ...-.; · · _ 

........ _:··-�--��:�:�·:�-:.:-·,.=:�::-:·.::·.. - : · .. ·: .�:·��:-���:::�·:·::�-:�----.�· ·:-. _- : .. \·:/:�j��-:-��:::�::� ... �:··.· --�/·:.:��:�\�-·-·>::-,: :_·:�:.���-··.> .. ·.>·-. �; •· ,,:...

..�ection 
· : . ·. :·· ... ·.. 

·.·- · .. . 
_ 1184-85 {� H!t9�-� �910). (no�ing tl!�f�l�P,i�(cpurt app�'ica�i9�h9..f-�e.. 

.-· ,.· .. :-:-_:��·;:;_�·� .. �.. -- .. • 
- . :.;._�:.:��:-�_.,;,.: .. �.- ._:. ·.-. . . . 

3553(a) fact��js Subject to abuse o:f <fis�tiOn review on llJ?Peai '�t accordse·e

. sµbstantiaf difer.�ripe to _the di�tri�i �6i#.t� �- �eµt�ncing _de�1si�i�::> .(qµpf�ii.on �4.:. ' . - . . . . . . . .-., :---:: -.�- ·;·:·-� ·: ;. � ·.·. . . . . .. ... . \'' ·. ...... ,'.. 
i.- . . ·:�·;:-:::·· ·.::-.·;··/ ·:.. . � · ..· .· . . •'-··.· ... .. ' ,

- :.· . . · 
--·::�.._: 

.
�:_;�: ;··�/ 

\�·
.citation omitted): : · · · · _, � 

As a result, this Court is effectively the final arbiter of Mr. Megalli's 

sentence under.what-is now well-established, post-Booker sentencing-authority. 

2. Applicable Guideline Variance Authority 

Section 3553(a), ''as modified by Booker, contains an overarching provision 
instructing district courts to 'impose a sentence sufficient, but not greater than 

necessary' to accomplish the goals of sentencing." Kimbrough v. United States, 
552 U.S. 85, 101 (2007) (quoting the sentencing goals set forth at 18 U.S.C. § 
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. .  ,_· ..
·-.. --.·: 3553(a)(2)(A}:-(D)). In arriving·at an appropriate sentence� section 3553(a)provides for_consideration of a n��er of factors. The f�s�.factor, reflecting the .. · .. ·:':: ·;: . - . . ::: .· -.·· .. ·.·�· . 

. . . , . · .. .
.. ,: ·--·. critical conip�nent that the distri_ctjudge "make an individri�l�zed assessment based on the facts presented," is" ''a'i,road command to coris1der ·-'the nature and 

3553( 8)(1 ))". Tlie second factor re[U�� 'considei:ation of �;-�&tfuetal pUl'poses �f ' : ·-·· . -. . . - � . . . . � � •, .... - ' . . . 
. ; . . ,..... . . 

#\ ;,_ ····.""· .. :,,_.: •• -

- . 
. . . .. �: '· ... ·.· -... · - -· ·· sentencing;'� thatis/imposition of-w-semence·reflecting-the·�eriousness of the -· _.; �, =,·.;.·, --::,-.. · ... �·.,_.: .... · .. ·_·.;·.··.- ..... _:· ··- ..... -;·:.:·· ___ : ... ::·:��/��--�·: �: .. �- ... ::�:-�: .. :\�\-.:.:_;���-·-·:<·:·'- � ;·,::··: ..���;-����;���>·-;:��·-.::..._: ... · 

.
... · 

:·_· :� .t.:-.��-�-�; .. ��'.:.'"·<·�:-<_ �-
• •

• 
- : • �· •• • � .J, 

_;. ·.Pf!��se, pro�.9�W�)'��pec� for th�. l��\=��, P!9Y_i�ing 'J��tj?������,:' :_as well a�-�:·_�·\:·iSi: >; . .. .- ..
• L ••• • '• • 0 0. .' ".". : .. �., --�"'--' 

•
- ..... .. 0 0 > 0 

• 
.:i .. •� .. 

� 

t:' ... _ . .,.., ... '0 • 0 0 • ··''·! - ·!
: 

�
:

,-· .... 
�

.: ___ , .. 0' • 0 ._. J • � �- ,_ •••• ,��- ·-- ·: ,• 

•• J, • • specific ·and general deterrence. 1_8 lLS.C. § 3553(a)(2); l(i�b��/,g�,'.-552 U.S. at
.101, 

'. ·� -
. 
:. . :_ . . 

' 

.. 
• • ,v 

• 
•

• •.
•

• ... ::.: �: 
•

• • ..... , : •• : ·;_ :. • 

. •• • ...... _J •• • . 

. .. 
. . -·�.·.; �· ..... : .. :·�; �·.;}_.�: .. � ... ,,· . ', ., ... , .... , ... \ ,:-: Although a district judge "should.-·begin all sentencing proceedings bycorrect�y calculating the applicable Guidelines range," Gall, 552 U.S. at 49, the - advisory guidelines are-merely one of multiple factors to be considered inimposing a reasonable sentence. Id at 59. Indeed, the district �ourt may not presume a custodial guidelines range is reasonable, but rather must undertake an individualized evaluation of the facts and circumstances before it, particuiarly where, as here, a defendant's history and characteristics and c�rresponding considerations of retribution, deterrence and rehabilitation remove a case from 27 

. '. : :·:; .. · . 
·-·• . ·. -. '-:�:_ .: ;,:-_ .... _ ;, � .. : . . '� 
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those within the heartland of a ·particular guideline computation. See generally 

Rita·v. Uniter! States, 551 U.S. 338,. 351 (2007) (noting·thaqt is merely "probable'� - � '. .. 
. . . . ' . :.·-: . .. . 

·ethat a particular sentence is reasonabl� when, solely in the '�itie run" of cases, it is:··_ ·e

within.the guicieimes' application ofthe.section 3553(a) fact<:>rs);·accord Irey, 612e
: .  .  ·, .. ... 

· . ... ·. ::..·.. ·: 

.. 
. .

F.3q at 1185.. 
... ' : ··:·: · ........ _. · . 

_ 

, . �·-·:-·: --� _: ... 
_ : 

·:·;. ·. . .:· .. _: . ..· ·  

. . 
-:.< .. �:. � ,·'e 9p�sip��-tl,i,i):ji�(�i�JUtr-frt.at.a.e

L I• • · . 
·-:.?:::-:i�:.;�;; r�<-::--:.�::::. :·:,.:· -.-.Jti. 49·fu�:ii�i:fu_�:-���t�µc�g:e�iv.i)1W8:i. . �-. ··. t�::f.�}�·.T'� ;�;-.-·- ,_ .: 

. 

. 
. 

: 
. 

'. :. . ·., ' custodial setit�i{ce derived from the· g\lidelit)es is· not oitly ilrihe��ssary' toe
; '·... • • •• ·4 •:, ' • ' • • • ·� • • ••• ·,; •• • • ' ; 

• • ·.. : • •  � • • • • ' '.' • .. :. • : : ••• ! : 

.., \• '.: ...-. .•· .. • 

. ' �-. . . •. 
.- ":... 

_ 

.·· � : ·:: -� .. ,; · ·, -·'.;�, . ;.·accomplish the goals: set forth in section".3553(a ),. ·but that-sucih�·sentence is "greater-:; .. , '.• ".: · ·; · ·' ,.· 

· -�_, __ ;.:�.·/.·,;· .. tq� necessary'::J�,�9�omplish the.st����I�i.$��tencing.-qbjectty��i=·::$.�_e.Gall, 552.. • 0 •

•:• :::-:.:�.-:::;.:-.:·-.:.: .. ..--' .. '. • · .. �= .:-:_·:::."J.,::: .. ·.:: .... •• ' ,•., :-_.:��:.� ..-·•�.'•:,,,, r0 0 

•• • • •  ��t: :.:··-:,;:::;.,� ... -:.. :'· . 

. U.S. at 47 (rejecting any.requirement th_an an outside-the-guidJ1hi�s sentence be 

.· . � :.·-:<:�::·:_ :·jµ�t�fied �y �-�exiri9,i:4wtj�'. �trc�m�t. �¢�i.an4
'" .fmth�r-,r�j��#ng.:�y,'r_igid_ ., . ,\.·.. ::- .. . . .·:;-� : -·.:_;::·(�; .. \:; �_:· . : . . �--:::.: �-·.r-·7_.\_�·-._ .;· . . -:: ..... : .:::-�� :_·� .. ;·: :>-- . ... --·� ·.:- :-��:.:: :-::-�-�� ·=-·. .e . .

.. :·. ·· · niatheinatical formula'' that·uses the percentage·of a departure.-from:the guidelines 

as the standard for determining the strength of the justification required for a 

specific sentence). In other words, and as many sentencing courts in the insider 

trading context have found, a guidelines sentence may actually thwart application 

of section 3553(a)'s command to impose the minimum sentence necessary to 

achieve the goals of sentencing. Rita, 551 U.S. at 351. 

As a result, the district court is generally "free to make its own reasonable 

application of the § 3553(a) factors, and to reject (after due consideration) the 
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advice of the Guidelines." Kimbrough, 552 U.S. at 113 (Scalia, J., concurring);'see 

, ... also Gall, 552:U.S. at 50 (noting that district judges are gene�ally free to impose 

sentences outside· the reconimended guideline range� provided· they have 

considered ''tlie'exterit.ofethe deviation and [have] ensure[d] that the justification is· 

sufficiently c���6�1irig to sllpport the di�e'of the VariahCC.;').'iased on its 
. . '. ' ; . . . .:_ ..· .. ' .... : . . 

... . ,• 

· .. � ·-�·-: .. .. authorized to �pi��-a�ori�guidel�es :s��!��ce� in'cltiding � s��t�iice substantially. ' ' � 'e
. : :. . . . . . · . '"\ �--:- . . . . . . . . . .... � ·_·.-.-:· "'(........... . : : ' : . '• ........ : .. ; : ... . 

.. ( below the-advisory:guideline range. ·Kimbrough,·552 U.S. aFlOJ:; see also1rey, . .  : .. .  ; . ·., .. ·e· � ··: ,\.� ... ;,···,
_ 

· .
· . :·· :·: :::·.::·._:.�::·� .··.::-.��·-: �! _.. •.· • . :_. .. :\\�.'-:._:_�;�.: ·:·�·.".:::, :·-· :· ·._�·.· � .. :;: .. :���---:'�:-:::·�--�·.:-,> ·.: . . .. _�:._:'. ·�� .. :.::·:·;����·;'>.��·�· �;.-:�:·.�· ·

... ·: .. < }:.,·/.: _612 F.3d_ at 11.�,tg��}Jppe�late cou��W,�¥il9l_:l�r���e tl)at �.��q!�1:1ee �-��_ide !A� 
• ;·"I •• ,......... . .. •• 

' 
' .. . ...... _,,..,,. •·. ..� .,._, .• ,.. ., ,,,. .... ..... ,,. •• . ,,.. . .. \. ·. . . . . .. ' . . .... . . .. . . � ; . ':... ·- . ,.

_gtiidelines is unre8;S'onab�¢ and must give ��uede�ere�ce to the district court's 

. ·· :_ : "., , c!eci!;ion that t11el:i��3,(�> factors, oJl a \i�9j;,j�if
Y 

. 
.... _ ..  .  � . . 

the e�t�ntAf.�I) vai,laJ)ce"') 
• ........ , .... .• :_� .. , ........ ,:.·�- :_.... 

·e· (quoting Gall, 552 u�s� at:51).e

B. The Court's Advisory Guideline Computation Should Include Full 
Acceptance: of Responsibility Credit · 

1. Mr. Megalli Has Not Sought to Minimize His Misconduct 

The government has questioned Mr. Megalli' s entitlement to acceptance 

credit following submission of his PSR objections. This is perplexing, particularly 

in that criminal defendants in this and other federal judicial districts routinely 

persist in factual objections at sentencing without jeopardizing their acceptance 

credit. Moreover, Mr. MegaUi's PSR objections do nothing- other than supplying 
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relevant context that goes solely to mitigii��on� not lack of acceptance - to dispute 
his longstanding concession, including::as articulated in open court during his Rule 

... · ...•: .. . . .... . .·····
11 colloquy, thafhe traded in February ind Ju1y·2010 based 01i-actual knowledge 

• • • • .... 'l. • • l 
.- .  •  :_ 

of inside informat'ion shared by Martin·and·in-'bctober 2009 based.on conscious 
...... ·-.·· ..\ 

.
avoidance �� ��\ti{iUi"cit basis for M�iri'.�:��-:��le recommenda�i�ii>··.. 

:··.· .-�- -�-- ·\ : . . . ·.!·.:::�>�"\.: . ..
- ,. . .... ..' 

-._ ... ··• -=• .
/:

."*'.· 
:· . 

. 
•. 1 . , . , 

- .': 
. 

,. . 

.. ·· :, �The·:gQt���Jlf� .. �oncem� r��l���-�)V.legaUi' - .··- .. � ,1. _.:.·.:1.. •--· • •• _,, •.• -............\t·: 'I',: : ;.; •.·.- . . ,•. _, ·• . .. __ .,,_ . :, . ... -· 

- . 
!� ���i.t!���ntJ�

·
:'',·:-. ,

.
·e .. · . _·

: . 

· acceptance �dfffits appear to spriris¥9#i'*e lllisconception:fu.�t he haS 
. . . . 

. : • ;.. ; ··z.:_·. � .. .. . �--. .· � . •:.-··· 

·:: .-�. · · : ; •· · · ·... ·-�somehow denied'· having traded based·:0li aetual�knowledge of m·ateFial,-·non-publice
�. . ..· .'. :·.: -� :�: ..;-.:.�.��-:.:-� .·._::.-:�. ·. -�.. . .... ·... :::;::\ �/.j1'�-�-��:.:.�:: . � .. .. . . . . . .:\: .. ·.·-�:-��:::··:·:_:·:;-;· .:; ... ' ' ' ·

. · µifqrmation�i�_eJ.��n4::�:y_ Martin. in ��b.�·.t�4 luJy 2010 _an��fJ?-�f�9us. •
• •• ;'t-•. .. :�··_.: ··: .

... .... •.• 
·-= .' !··--.. -........ . . 

.. 

.
_, ·.. , ..... : .:.. : : '.

·'. .....;,. . ... _..... . : .··· -. . ............ . . 

avoidance �f.such kno�ledge in Octohei�0.99 � :He has not.e.e
··.'_ 

. . .. .·..... :._:�:.-:·-�._:·:· ;· ...-
. In.fact, th�)ntrp"<;luctiQn .to Mr. :M¢gJh?�:_PSRopjectipg ie_tfor.fo the ... 

-- . .•.. · .. .· ... ...... · .. :-.-::: .. :. :·�-'.·-�.: :·. :-.. ... . .. ·:.��-:�::t-·.;::.-�·::;:��·-_, __ · ·.. · · -. .. ·. ·· :-;�--�_ .'-: ��·:. �-- :..· . .. ·.
:.. �··.: ..._: ... : : : .-, - \ . 

Probation Office ·states ·expressly: "Mr. Megalli readily acknowledges· that he · 
traded-Carter's shares based on illicjt advice from Mr. Martin, .albeit typically 
accompanied by other, independently corroborative analysis compiled by Mr. 
Megalli." (Def. 's PSR Objection Ltr. at 3). Mr. Megalli amplified this admission 
by pointing to his sole responsibility for trading on insider information in his 
acceptance of responsibility statement incorporated in the PSR: 

I respectfully submit this letter . to the Court to fully accept 
responsibility for the actions that culminated in my guilty plea on 
November 14, 2013. I have thought a great deal over the past few 
months about the series of events that led me to this point. My first 
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reaction ·ewas one of disbelief· and, frankly, anger. · What I missed 
initially w.as that the target- :of 'inf ariger should have·· ·been me, not 
others··. . ·· · , . ·· · ,·e

. ;; ,: --,. . ,·�· :, . -.• , •.· .· .

I have· coine to the realizaiion·i·)hat there is no one ·i.c� possibly 
blqn:ze for' i�is mess other. t�an .i!!Y.��u;. . . ... _·'. .. 

. . .I . am .ex�emely .disappointed .. Uiafl:::d_id not _follow Warr.�p.-\J3uffett' s 
·advice· tc/Jrivestment mariagets \t>-:�'pliJ,y in the middie o{tJi¢ #otirt." In 

. the· case .ofmy relationship �ith. -�r:tq ·Martin, . it is plain)hiittstepped 
-� �--.�-?//,_; ;; .. ·--� .. -': ,:.- ·,. ·-<!��:·0/l/ifitidfJ!�4 ::tfzis 7-�as>i,;.��,::��lJ:�q(! slzoulifh.4jijj/i#Jrf(� -Jyir.. 

.. _ . Martin_,at�the ...begirzning of.o.ur.r.e.lfl,lionship was to.-nQtp_rQvide me· · · · · ·. �with. ci�Vi��:Fei�,ting to· his f�rrj�f//iftp{oyer. That wpf,?4:'�,��e been 
..the right thing·to do. · · · :·_.:·:··�-: ... -· :: . _ . -<.·-·· 

·- _ ..:_ ·-·. ·e· MoreoVei,' diifuig his Rule lt ptef ��li�f}uy c-- and with Mf/�egam•s fulle

assent -the government stated as follows w:ith<regflfd to Mr. MegaUt� offense 
. .. .. . . . . ·. : ; �;.: . . . . 

. . ·- . ." ;.•.,:, .,-"' .. ' . -
. . : : 

. •. : .· ·; .· ·• . 

.: : · . ;cortduct:e

Beginning in September 2009 and continuing through July 2010, Mr. 
Martin provided Mr. Megalli with material nonpublic information 
regarding Carter's quarterly -and .. annual financial results and other 
events in advance of the public· disclosure of that information. The 
information related· to Carter's earnings per share, also referred to as 
EPS, forward guidance, and other confidential internal financial 
performance information. Mr. Megalli, in tum, caused Level Global 
to �uy, sell and short Carter's common stock based, in whole or in 
part, on this material nonpublic information. Mr. Megalli did so 
knowing or consciously avoiding the knowledge that Mr. Martin was 
obtaining the information from a Carter's insider in breach of that 
insider's duties of trust and confidence to Carter's. 

( 11 /14/13 Guilty Plea Tr. at 16-17 ( emphasis added)). 
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Accordingly, far from minimizing his misconduct, Mr. Megalli' s PSR 
'· .. ·:: 

objections simply·.;._ and permissibly-pb1ce his trades in cont�xtto show that, 
. ' 

while Martin's informatiori was undoubtedly-material� indeed;'Mr. Megalli 

. 
. · 

' 

termed his October 23, 2009 call with Martin the "catalyst" for liquidating 

$9,000,000 worth �fCader' s stock _:; ht: Jid llot i:ely ori Milrtill in jSOfation. This in 
:. · . . ,,• 

: :-',( �'> 
-.- .---:<.;'.?:�;::�;; iJ���\89.�� -to. m.it!�#.i!�ji1W�P!.�:�·�a·iim.P-titiP.!>i� .. �a���-1ik�;:Nlti-�'.M�g�1li_ �ho;i ·- '.· - ,/ .:·;{i�Att::i':;;,,/.�-�-,.-:: 

.. : _,-: :. ·nonetheless conduct�. irideperiderit due dillgerice fa' plainiy 1ess _cul1;�ble than ai
• • � • ! • • : ••• � .. • • • .. • ' ,, ':, 

•
• • • • • • • ' •• � 'l ••• - ·.· .. .. : _ _ _.. :: . 

.. . :.. ._ ... _ .... ,- .. ·- · 

:on-nothing else. .· .�:��.-�-:;;'.;_:.-· · · ··trader who persona�ly-corrupts· art-insider an<:lproceeds to trade
� ·. _.:_,_ .. ::.:.: .. �.::·--.�:.:-: .: ... ';- :· . ;- .. · -. : -� .:. :, _. .. :..! •• � .. J-::. i·.;, ;:· .;_ . 

. . .. ....... ��-=· . ... ·:- .... 

Mart-ii�s·--�is·c1c;;sures .in Feb_r�afy :and·,_July 2010, ·N.ot ·His Actual.· · · 
Knowled�e 

;•. : ...., .  ·. . ·Referenceto·Mi�:Megalli.'s PSR.objectlons reveals that he has·merely .i
•· ' .· •. 

•. 

.�: .-. -:·_;.-�""";-t\":• ·.:.:: .• � ... .,. • -T�-... • � .. �••. '· 
. .,.. ·:· . "...:.� •. :.=_�,\.: .• , .... ·.:;:-.. �' :··� .... . . ::..,,.:_,_'. .. : ..:,.:·· -: 

" .. - : : . ' • •• 
• _ . . .• : • .. • '."' ·,,:. • : �: ..... ·: ' 

questioned the significarice; not the illegality, of the information Martin disclosed. 
. . .

prior to Carter's February 25, 2010 earnings release. In doing so, Mr. Megalli's 
. . .' ' . . 

.. objections merely state that the PSR's reference to a purportedly "precipitous" 

drop in the Dow Jones Industrial Average (the "Dow"), while Carter's dropped 

only "slightly" is factually incorrect. (See Def.'s Objections to PSR ,i,i 125-26). 

The inference being that Martin's information was material to the market given 

that Carter's shares held steady while the Dow purportedly plummeted. In point of 

fact, Carter's shares held steady with the rest of the market, which essentially did 
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not move on Februacy25, 2010. Th� Dow closed at 10,374.16 on February 24, · · 

.. : . ·,. 2010 and at 10;32-i.�03 the following day; �rdecline of only.0.5%, while Carter's· .. 
. '_•' 
.• ·• .·. 

· stock closed down:$0�07 (or .25%). It follows that the materiality. ofMartfu's · · 
..... , .. ·., ·information was ofcomp.aratively questionable significance to the market?e

.... -... . . . . ... . 
. · ·;. .. ,, . 

•·... - .• ,:·:·f 

�· ..... : ..... With regar.d\li)�\fel Global's July 2d"i0: short sales, Mr. Megalli's PSR · ·. 
· ... ; - -·:·.··.'. ·.. ·. . . . ·.····, . - . .· . ' . 

. 

I ,,,,: .. ,_ ··.·: .:·:, ·�·.',_-·Martin'·s disclosure,s,t).¾paiticulat, Mr. M�g�Ji�.'fP_SR objections, $��-id: �t 
. 

fr,-i7, _· 
.. ..-:. <: : .. ,.,. .- :. "\_::�: ,/ ·. ·;:.' ... ·, '• : � .. < ,•:. 

·:".--.... �.·illustrate the wealthtof:irtdependent due diligence:he·conducted to corroborate·the ' ·.: , .';,�.·· .. ··_:- ·· -·e.. .·._::_--:>:� .._· ,;. ·.�--.··· ...::��-�-.��:.�·;.:·�_:.:�:� -�--·�· · -.;··. · :�\;_:��:��:��-�'·: :�-.:�-�. � ... · · · 

-.stock, as ��J.4,��f.�4:-�Y.� July 27,
• • .., :"•." ,.,,� •• - ·•· •• 

�.9}9:M9�g� .
. , . I'- ·.,,. •••• •-,• •• • 

.· .
. ... . . 

- ..: � .. : ,\��\ --�:·�: ..... :. >- ., . 
.... :'��-;.;/i��yjsability of sho���Sr��f�

·:: ..: 
'. . •: .. • ,. .;

•. •.

: Sqmley note ''th�t C��r's.stock had seen th�·_·s�coild largest absolut� increase in 
·e· .. '. �·�·: .. �6.Iu�e-of short SJlle;J{{th�.-��tir� CODSUIJ1ei's·��tQ�----'1pJ,y 34.6o/o.'� id.� �t 16�. As.

0 0 •,• n:·�.:• .. :,\ •" •:.� 
.-..- .. . ..... - ·· .. · .. 

: .. i-, '0° ? .
• •0 ',•; ... \:·,�t1;•·:,,�··.:·, · -- --··· :, ' • 

• 

such, while Mr. Megalli·adniits to having shorted Carter's stock in July 20-I0based­·
on actual knowledge of inside information impart�d by Martin, such information 
was complemented by Mr. Megalli's independent due diligence. 

2 While the government has also addressed the applicable October 2009 and 
February 2010 trading windows in its PSR objections, Mr. Megalli notes that he 
has questioned the PSR's use of disparate trading windows only to point out that 
the applicable trading window is an issue, along with many others, he waived by 
pleading guilty. He certainly understands he remains subject to the 18-level 
enhancement for illicit gain under USSG § 2B 1.4(b )(1 ). 
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· ... : 

3. . The Evidence Suggests That·Mr. Megalli's November 9, 2009 
Carter's··Trade Was NofB�iseti on Inside Information Disclosed 
_byM��n .. - . 

. ,.. ;: ,' ... ,· .. ;.-: . : ·.: . · ·

Mr. Megallhs:-lone objection to relevari� -conduct, which remains entirely 

consistent with acceptance of responsibilify��relates to Level Global's'sale·of 
. . , . . .. . .  

. - .. -� _ _.· · 150,000 Cart�r'·s -�liiit�-�-:ori ·November 9, 2009�:!ptirportedly in anticipition- �f ... . . . . 

. . . ,: .·· .. 

.. ..:....... �,.·. � .· :. ·:_.\-:,///Carter's ·.t�st���!11�A:t�9µnc�nient·9fl��¢:fm.�(p,a,:y...S�e i4 _at t}·�or,):JJiJ���� ·. · 
.. . 

. ·:· ·--�·:"*:--; ·;>::\.�'·.. �;�:_;: .. _.-.. . . -=- : "'-t·,·-·.".. 1-t\:7>;y..-;:�i!�:.-·'" ·.· .-'.. . . .··:··-:-::-�{;;�0�·.:!�?�:!·;.--:·.·· .·. . . ', :.-:-:-1;·.1;��:-�1'f-.-.--·-·�·-_:·.. ,. 

< :'·.'.Martin admitted· u{�:���fuailto his· clients/oll6wingCarter's restateirleni ·..· ._·. 
. 

.. - . ,: .: ..· � -· . . . . .
.. .. ,, ........ . .. · . :: . ;. .··.•.;. .... . ' • • ,., , •·•. /' .. < , ... '. . •. . '�.� •• IO(.�-', , • ' ... ' . 

... "' --'" anno.uncemen4 '�W.e.�.ar�:-fraµkly amazed.. that-man�gement wouldagaitrconie.o:ut 
. . . : ·. : . ·:. -.�. ·- ."': . ·• ·. : ,_' . . . .. : ; ..... �·--, ... .''½"··-�·-c·: �" 

�d d�lay earningse.�¢{ tli�.beating they toq�:J�twe�k from invest_Q�_�d tI:ie 
· - . . -. .:.�:_·::·. .. · · · ·--_i �r·::::,�;:;l:'��,=:_ . - . - -\�={fr?::?·,_ . 

· -�::-·::/�t:)::r�··.>· .·. 
share price/• Id. at }:3':' Approximately 26 ni.iriUteS later, Martin e-mlli.ted M�galli 

... : ·e.-directly
)-: :.:�:·.:.�- . �.. ...... · ... .stating; "[anf praying you ]ow�reci'today�· I-should have/' 'Jd.?·llideetl�--. 

_ :7;.�_:·'··::.{··:�·.·�-·· · 
-· •· .• �·· .:i:,.:::·�-::�t�·:}_:·:�·.·. ·'·_: _:· ' 

. M�rtinapologiz�d-to .. M�g�lliby e-mail the following-day: "Can stop-by.Jhe.·office . 
. . 

around 3pm if you want to whip me for cri[.]" Id Finally, Martin advised the 

government during a De.cember 5, 2012 debriefing, after he had elect�d to _

cooperate, 

Id. 
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' . 

In light·ofth�s evidence, it i� inconc�ivable that Mr. Megalli'.s objection toe

·einclusion of$e Nov�mber 9, 2009-sale-as r�levant conduct-whic�;�_because it hase
··.•. -·· :·, •.·. ,·. ·.' . .. . . ...

no guideline impact, -he did not even ask be' excluded from· the PSR'" s· gain 
.. .. .- .. . . .

t 
computation, (PSie,r· f58)- shouldjeopardtze his acceptance creel��-�·::·:.. ··· 

0 40 .. -.... . . 

. . .... '•'·•,-

.
:
,. .. . ·.·:·:·1· .•·.··· .

'' ,,, --.: 

4. . · ... ·•cons�iQ�� A.voidance is J�sf �s-(;riminally Actfo ..i�-�Ifa,s Actual 
·--�-�:!�·:..: ·.. · 

·. �;�ii.e.�j� .....· ..: ·.�_:.'. _ .. :. ·_.. ·..:.. . 

. . , ·-�-.. · .' • ·: 

·- . ·._ ... : --- .. �\, .:.:<: . .. .. 
.· ·::t))t��!;J;�:/:;·,. 

: · ...-� ·: : _:.,·t_:,,-::•.... 
. 

• ·.- .··:=- . :  :criminal liab_ility b��d:,either on a tippee'sactilal knowledge of�e:tJppeir.�s.direct .· 

. ·.!. ..... _. .... •. . . 

. .. . . ·•. /' . ·.·· ... ; •. � : ... : ... �,:.,:,:_:. ;:- ....:; 
-:-
�· . •: '_.: � .. ,: .·:. •.·· -=·: . ·. • ·•. ... • :., .! :·.;.:.,,.· .• .. •, .•.•• : ···�· : •. 

. 

. :. '. :�r.deriv�ti:ve. fjduciaey,.b:reach or deli�erate:avot.q.ance oflearning.the;��i ·:.Se�e .··e. 
. . . 

:_· ·- '.:-:gJAeta}iy. Dirks v.·-sitc(46il{s� :646� .660 (1·9s'3){tippee has duty ·to��sstiili·_rir: . ... . . ' : _ ·. ' . .: ' � · :_ . . 
' 

.· :··.: ·:�· '. � ·:· .. 

disclose "only when the. insider has· breached his fiduciary duty . . .  and tpe tippee . 
' f. . : · .I:--=� . .. •. :/· :·<;::··:. ·:· \_.� • .... . . . 

·. imows·:or· should kriow·:ffiat:thet� has been a breach'�); United States J,::-::Wliiflnan-, 
904_F. Supp. 2d 363, 372 (S�D.N_.Y. 2012) ("[W]here appropriate ... thee

Government is entitledto a 'willful blin�ness' or 'conscious avQidance' instruction 

to thejury on the.issue of [tippee. scienter]"). Conscious avoidance liabili9'·flowse

from trading activity that is "so overwhelmingly suspicious" that a "failure to 

question the suspicious circumstances establishes the defendant's purposeful 

contrivance to avoid guilty knowledge." United States v. Svoboda, 347 F.3d 471, 

480 (2d Cir. 2003) (quoting United States v. Lara-Velasquez, 919 F.2d 946,952 

(5th Cir. 1990)); see also United States v. Rodriguez, 983 F .2d 455, 458 (2d Cir. 
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J 993) (noting that it is "essential to the concept of conscious avoidance that ·the 

. ·: defendant must be sh�wn to have decided no� to learn the key .fact� n9t merely to 
-- ...

····. have failed to learn it") (emphasis in original}.e
: ,'.,. ·-..-: 

....... ·.. _ , . · Mr. Megalli has never made a secret of his position that;·while Martin tipped 
.• .·. 
, • • 1 • 

· .::··e�g� cieiay, 1<.�hl'�id�rttificat1on as the cuStomedn question, .or·t11�prospectof·_e
• .. 1; 

. ,' ' 
.

' . ._ .. .-. •. ' -·. ,. . . . ' 
_

':.. . ...� ·. � �·:_ · \_ .': ; . ' .. 
. . ..·- ..

t."''. .......
.. • -. . . . . .. ..... . . 

I j,'. •o•,;,•••;a•••.
••• :··::;· "\:-'... • '·: :·,. . 

· . . ·• ••. � . -� � .... -i •• !' .  · -- "' ·; &·restatement. This-led the parties to negotiate inclusion: of a· conscious;.-avoidance 
· .. .. :,:.�-t�.-.":·:::;:_'._':;�:.· .'.'_·_ : ·· · . .·: ...'.... ·.· ·. · .. �-'· .. _:· ·: . :.,:.'.::_:.'.····-'<·-, .. : .· . .;:,-_;- �:;.'::�:�;:.::··:>··�'.':.'� ..

. :-:..,�t��H��le��nt in the ��I�Smm.��t.' s _in1ormati911�. �hi��,-�-�c;,�ed a�oy�,;��;p�i�se
0• ::_.t�--�-·-�--:··;-··-·.� ., •' ·:•!,:.,.-,!.tT�. 0 ,:,: • �.<- .: ·- 0 . · ,. '·· ·:::·- .. -� .. .. .. �.·····.· 0 -o . • . .. ·.e

. . . 

. iJ�d addr�ssed during Mr. Megalli's change of plea hearing. In particU!ar, Mr. 

- i-�.i��t�.����9wl��ge4 ih�t4��a_iji ofthe inf. oi-m.�tjp�)mP.��.d-�Y ¥�_4(gfr _·_ .. ::..: � \:_ i � 
.. • ---· .. -:, '• • . -·� ,_ ••. \� ._.·, 

... 
.. ,,...:� .• ,·,\·-:.: .. �;.:- .:· • · ,, 

October'23, 2009 was sufficiently suspicious to render his conscious choice·not.toe

divine its source and nature criminally actionable. (See 11/14/13 Guilty Plea Hr'g 

Tr. at 24-25); see also Svoboda, 347 F.3d at 480 (deliberate actions to avoid 

knowledge are sufficient to confer criminal liability). Most importantly, given that 

conscious avoidance is just as actionable as actual knowledge, the Court correctly 

accepted Mr. Megalli's allocution testimony in adjudicating him guilty, thereby 

mooting any objection to Mr. Megalli's receipt of acceptance credit based on 
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acknowledging his conscious·avoidance, as opposed to actual knowledge, in 
.•. . 

...·.connection with the October 2009 Carter·'s trades. 
:-. -..·. .·. 

.�· ... '·.. 
.. 

5. . 
· ...•, . 

........ . .... :.... .. 

. .. .. . 
;· ·-·· :.:._· --

-,· ·.::�:;,/:-._.·..·.� · A.s noted�b()ve;)yl1\.. .. : . :: . . . . . ,- . - . . :' : . .: . ....... . 
: . .:· � ........ ,_ 

-.· . . . ...•·· . . . . ...··- ' .: . . _ . . .. . . .. . .. . - .· 

: · :.:}:Jistirlgui.sh him from tllqs,�ieinote tippee traders .who .cprrupt corporate .-ip$�d�rs·
.·.. ---:··:;/"\.�--···;.;,·:�� _: __ �; ·-:::;._.-;. ..··;.,··.·: ; . ;...,.�:.-�.--·.:: 

<�:-_ :iWi�·ltjek�acks, trade:bas�4solely .on this inform�tjonrand,:reap . millio,nsJlf-.dol�s-... :·e.
·.'_ ·: --:-::::-::/cif.1t�ts�ij-alprofit as•a-iJ�uif}1;r�ly, giventn�fi��?t�lQbuted atlengthi�g�4ing_'·: . ·e•-. . .-' 

... . . ·. • .. ·.:: :: •...... . .. . 

:his ·conscious avoidance in relation to the October 2009 trades, the time for the;:. 
.- .:...: : -;: .. ... :�:····':' . . . •..:-.-.:�:.. :· ·.\. •. _: · <. 

. ... 
'. :. . .-. ·gover-hment"to have ·obJect�(1fat all, was prioft0�ttt�::Court adjudiciiting,hiin:;,·' . -:/: · 

:: -' .· .: ..:: . .·. ..
::...gµilty ofthe subject insider trading conspiracy (wllicll was followed by natio�al ..·• - ..·

publication ofhis criminal conviction). Finally, h� h�s further derp.onstrated 

acceptance of responsibility within the meaning ofUSSG § 3El.1 by depositin� · 

$50,000 in early - and complete- restitution with the clerk ofcourt. 

Mr. Megalli, a defendant who, alone among his currently convicted co­

conspirators, waived indictment and entered a negotiated plea, would be 

irretrievably prejudiced by the Court's failure to accord.him acceptance of 
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'• 

responsibility credit. Based on any fair read�� o�the foregoing discussion and 

.·. !Vlr. Megalli's PSR obj�ctions, this clearly s�o�_Id.not happen. 
... .. ·,::.- .. ; �- ,•• 

- •'" •. '.••.: . ··:·. ·.-: . 
. .. . . _·-·c. Entry of a Substantively Reasonable.-Sentence in This Case Under 18 . 

U.S.C. § 355�(a) N�cessitates a Subst��ti�I Variance 
. ... . .. .. � ·. . ,,: . - . .� :� .- . .. .. .: .. .:. ·-: 

' 

.. 

As discuss�d,_ab:<W�,,.section 3553(a) �xp.r����_ly_provides that,_ in: .4.�r.i�Jng- a .
- . . . - ·:>·._:_::.. . .. - •.'!'::·. • ..:= .: ... ·_:·. - . . . ·....-·:·. · ·:··, .". .. -. 

su}?stantively reasonable:.seritence, the Court--musrconsider th� nature and--·:._-: · 
. 

. • ,·• -� .-'� ·,•r• - :. . . . · ... , . '·:· _ .'.- .._":.·::-(�'<·.'. . :.· .. ·: . . '.. _·-'._···�·· <"·(\'. 
• . . ·, .... :··:._.. ':,"..:.::.;-::-:>.< ::: _:,__·_ ·.. ·.. . . .. .- :· . . _ ...--�-t�?;·; ,·, :.'.. 

· 
' .. . · . . 

·
._ 

·:•
.,;• 

� 
·. :-:� >�{�\�.::J;;, 

·<· . : . ·:· 
.. : :··i��fr�Wllstances ofthe'Sft�ifse'imd the hisfory hlil!��w�cterlsti�s c>fthl<t�t.�taiiiir� '. 

. �- ... l.. ,-�.... ::• 

•• 

-
• ··<:�·_;':.: .. �·---:��-��_

.

�..·�·.... ' • : .?,:.:;_-:::·'.'!'/•;:�·.-:. �t.. .. 
..

. 

. • ·. :welteas the need for the.:sentence imposed.to:··' {l}r¢.tlectthe seriousness-ofthe.-:. .e . . 

' ' :___ .;. .··,'' • .r� : • • ·• :· �.,-�·.:·..•;.• . ·� . :< -�,·:-:. a. ·,· • � :
.

• ' 

:·.-.: a�se
-

;:.(2) promote:respe�t-for the law, (3) p�o:vi4.�;:just.p�ishment;.{4}�erd�--.�.-·. ·_.· ·
· --adegtiai�'deterrertce,·and:(sfpr9tect the public·fi(?.,fil#bei-.• 

crimes oftli�\,�\;i::·i·:·:_:·· :_ 
• ••; 0 0 • -.,• • • • • 0 : �- �c O ,•.; 0 : • .., :. • .. _. ' 0•• • •

_ 
0• 

defendant. · .18 u.s.c. § 3553(a)(l) & (2). 
.. ' : ..,:. .. . •. :· ::,;.; .. ., .. . ·. : .. - ...... :. 

. . . .. 

:· · .·· :·-_\_:·_...--As."<>iie :sentencing· court has aptly noted(evafufitforfof the -foregofug:sebtfon · .·: 

3553(a) factors frequently supports a substantial downward_variance in fraud 

cases: 

[S]entencing judges know that a full consideration of "the nature and .e
circumstances of the offense and the history and characteristics of the
defendant," 18 U.S.C. § 3553(a){l), implicates offense and offender
characteristics that are too numerous and .varied, and occur in tooe
many different combinations to be captured, much less quantified in
the Commission's Guidelines Manual. A consideration of those and 
other_ factors set forth in § 3553(a) produces sentences that are 
moored to fairness, and to the goals of sentencing set forth in § 
3553(a)(2), but sometimes not so much to the advisory Guidelines 
range.· Indeed, in some cases, the fair sentence can drift quite far 
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away from the advisory range, which is, after all, but one of eight 
· · ·.factors the sentencing judge must consider� 

. . .. .. 
United-States v. Ovid/N:o. 09-CR-216(JG), 20t().WL 3940724, *l{E�p��.Y. Oct. 

1, �QlO) (emphasis added). 

SlJQStai)ti�l
· , -�-"'�.: · :�: .. , . ...· ._· 

· ·· •• ·:
•

-
• <. • •. r. _.._... 

• 

_ 
.-... �.·· ·-.��

. . -·_···
··: <This ca.se fits well within the (oregoirigJ��llit�on.: F.irst, ·a 

:· . ':- •. : .:-'-
·.. · . . . . . .. ... ,.. ... . , .., . _ -

,• ';..,,, ,.,·- _ _
'/.

• .... . 
. 

. 

-.-· 
• - , , .. .. • 

· • .-

dOWDWafQ variance here will further the statutory ObJ�Ctives of ens�g:;.- :,_ .... ..._ 

. .,•' ·. . ·, . ... ·<.�-... ;\�;;:;f<<·-�--'.:-: >' .· ·::· ·.' ·,_:<,-;:: :_-:;�- �;;;;. ·,:,:_· '. :---: -�::; .. :, ,_.t.��-:_,i;�/;<.:� · .. ·;·:,: , :: .. �'::::.-.:,·\,fH-Ji;.�-fii�:�� _,::-:::: ..e·epr.099r:1��abty in relatio� tQ. µie sen�encm� of ���J�ly-situateq rem.o��, }��p-�e . 
, • -·•.... • • ..·. , ... . • -� . .. •'. · • - r;.•. :. ... . . . 

ttaders{while incre.asing the·· likelihood that'Mr.::tvI�galli--is appropriately;ptmi�hed 
• �: :· f .•• i--.·- · .•.. �-- . .. ... ·: ,..-): .. .. - . 

. 
· ·-

,., ..�- : 
• ••• . ,-1 .......... 

.:::·... ·. 
. . ·.� . 
. . �-�� 

·.: �.:. 

···.···· .... 

' •, 
. :�.�co.�d, rote application 9fth,e guidelines in.t:4i�;cas� results in an off�n.�e . - . ' .. ;· ..··, · -.:-. ·. ... ·. . ', : .·.-·. · . ... . ,· -. . :· · .: ,·�·-.: · , " '  .. · .. . . . ._... _._ .....· .....- .. ,. :-·-.:. 

guideline offense level, which is driven primarily by Level:Global's gains and 

losses avoided, fails to take into account, among other things, (i) the fact that Mr. 

Megalli did not, at least in the main, personally profit or attempt to personally 

profit from the offense conduct and (ii) his status as a remote tippee who neither 

corrupted an insider, breached any fiduciary duty nor divulged confidential 

information to others. 
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Arid third, consideration of Mr. Megalli;s personal history, devotion to his 

friendsi.and family, and the debilitating consequences he has already suffered . .. ' . - . 

. .
pla�ly counsel in favor of lenien·cy here. 

. . 

Mr. Megalli is-Entitled to a Subs.tantial Variance Based ou·· 
·:: . •, ... .,· . .

·.; . :·-·- ·.· •, Considerati�os·:-o.t Jlrop9rtion·aUtfa��· ))eterr�nce _:.· . · , · .· ··.. :�: · . :.::-··.. .·.-;-- . . .
,· .. -.:··:· . . :·: .... _..:- .. .. ;-..... .- . 

.. ·.. :::.- ·:\ .. :As codified in 18 UiS�C. -§ 3553(a)(2), sentencing in feder.al court serves 
' ' .. _ . . -� .. ,· ....... _;,t}···:..:�-! ......... \:_ .. , . >·.. _. 4._� .. .,�---. . . : · .. . ,_,.:_ --_ ... : . .. · .. "._ �- ·-:.<��= 

·. ,: '· .·i-?.-�-�;--��Af#ifitt1� piltp�ses, mc1udilltfehll5litt6n; �pec1flB'�'<f��edt dettrieh��t\+': ; · ·.· ·· .· · ·· 
. 

� :. -� . : .t�:�...... - . 
: ·:� -� 

. 

mc·apJfu.itation and rehabilitat_fon; .�capacitationmid .. .r¢babilitation are."inapposite_ 
.••• :·.•. _· �":: 

to �the_�y:11Stmajority of feder�l,fmud�prosecµtions,-.:gi¥�n-:that,� �:.here,.·theiaet:of ·: . .. 
·····, .·:.::: ·:!.·.' ·•-·, -;;,.,. �-; • • :·. . 

• · -:· 
.
c��yi��!��-:··4isqualifies the 6ef��a�ffrotti- oc_c�py�g·�f';���_:.thaf_would�oid:: ·.· _ · 

... ·.: ... . . . � ' . 
, .. . . 

. ' . 
) 

J;iini the· opportunity to re-offend ..A.ccor4ingly� the focus µnder section 3 553 (a )(2) 
. - . . 

. • ,  

. .

objective� that, particularly for first-tiiµe offenders like Mr. Megalli, afford 

substantial downward departure -grounds, p�icularly in light of the ltjnds of 

sentences available, including prob�tion/community confinement, coupled with 

community service and restitution. 

a. Sentencing Courts Routinely, and Substantially, Vary 
Downward in Insider Trading Prosecutions 

Courts routinely have downwardly varied from the advisory guideline range 

in insider trading prosecutions. Indeed, from October 1, 2009 through December 
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·· 31, 2013, U.S. Sentencing Commission data reflects that courts imposed guidelinee
�enJences in only 16 of I01:insider trading cases; -�d none above the gui�elines..3e

__ ., ... • . 
. . ·-· ... -- ... . .Alili.-ough, admittedly, a si��ficant number (40 cas��)<ofthe foregoing non� 

.. gu1cleline sentences resuliec f 

from 5K departures, s·entencing Commission data 
'• .. .. .. ........ ... . .. .. •.. . . .. .. 

· ·. .cis�fiii�hes that a larger 0:�{�(46 of the rema�ii}tf� Ciises, Or fully 71 P�r¢"ente
. . ·•.•. ........ '.· .. . , ... . 

: . · ·;_;·:Q����\9;�i munber o(µq�����J�\1��9.� tr�ing:�¢i(��i����,��t���4pver iji�:P�t:i9W"�---�_<,. · · � .- �-'· 
. yeaMfesulted from var����:�ei�IUSive of any gO����nt�sJ)OllSored dePatti.ire. 

•,.o· �:·,.'�,,.,,:� .. �:<•,, ,.'- .. , ." ' ..'. .... <,¥ .,�•, -�--=-:·, .. �•:\� _, , ··e ··�-·:·--Moreover, the actual;seritencing-reductions-·accorded:in these cases,_ibased 
.:. • __ ; __ : �:.:.·�:·.�:�..•••• ••• ·:-· ·-,- <: � �.... ::;: ��:;· ���;-.�::::.�_�,:·.... ,. � . , :·:,.:: :\.:.:�::.���-:�:�:�:.--2-�·� :·.· _: .:· .-:.;·::-._�-::�: ,.·.-·:�::,..:.·,:•• + 

:' 
'. : ... •

. ... _�� J!�fqJ:ppajson of the a�':'}�'?f.¥.··�U!��}ine r�g� ��m-�� .f;µ�t�9ia} .sen�en_�(? ·.�;;:�;:;'. .. :::, : .• .. . .- - ,-·. -,:::::"·�-":'"'� �---· . - .� · . •,,. -�:=-:.'��:·.l��-:.�· ., . ·,.. . . . 
·:

:. ....... .ultimately imposed - hav� ���p.):,een ·quite signific·��� .. fude��, according t� 'a .. _ ..... . . .. .... ... . . . . :, .- . .-. 

· ' 

. 

Quarter 2014 ), http://www.ussc.gov/sites/ default/files/pdf/research-and­. 
.publications/federal-sentencing-statistics/guarterly�sentencing--updates/US SC-2014-Ouarter-Report-lst.pdf; U.S. Sentencing Comm'n, 2013 Sourcebook ofFederal Sentencing Statistics at tbl. 28 (2013),· http://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual- ·ereports-and-·sourcebooks/2013/Table28.pdf; U. S. Sentencing Comm'n, 2012 Sourcebook of Federal Sentencing Statistics at tbl. _28 (2012), http://www.ussc.gov/sites/ default/files/pdf/research-and-publications/annual­reports-and-sourcebooks/2012/Table28 .pdf; U. S. Sentencing Comm'n, 2011Sourcebook of Federal Sentencing at tbl 28 (2011 ), http://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual­reports-and-sourcebooks/2011/Table28.pdf; U. S. Sentencing Comm 'n, 2010Sourcebook of Federal Sentencing Statistics at tbl. 28 (2010), http://www.ussc.gov/sites/default/files/pdf/research-and-publications/annual­reports-and-sourcebooks/201 0/Table28.pdf. 
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well�regarded compendiuni of sentencing data, more·than half of the sentences 
.. 

hq.nded down on non-cooper,ator pleas were below:50%-of the minimum_gt!ideline 
. 

:··_·.: 

'range from 2010-13, whilefully 63% of the no"n�c�Iofaetator plea sentenceS-�f:!J?ded 

.- down.in 2012-13 were belo�· ihe.?0% mark.· See -Motrison & Foerster LLP,"-2h1-3·· _ 
..

InSicler Trading Annual R�fje� (2.013), at 11 · (C�a.,#) fflilable at .. ' _ 

.... . _R�vie��pdf. Accor�inglr� ·i(if�pproaching a ��,isftf�t¥,ality, 'particul��t�}t�e··· , · 
. -

,• , ;.• .: ... ,•':� ,; • • ::�;., ,,: ... ,.:�"'-""'�- _, , · :· ;. : :.t_ .. :..,.,r:•4, .,.•' ·' 

· across a range of,,.::·,·t.-::0'.'government has continuedtctprosecute insidet·trading.�cases
. .... : ' ' . ' ' ' � -�.' : ·: ..-=:- .��:·�_'.J:t-�:�·,_.::-,:: .. .:- :. ..·· • .-. -� .; _  � - . . . . .;,., :' : i --�t'f;.;��:·· -:

..-._.:::.
--> .. -�- . _ 

1 .. • • • •-

offe�s.�:��n�µ_ct,. that �e ___ h��!�9-.of__in,si�_er tra�in�����f�1:19�g -�volve� u_p��4�i,.: . .·-
•• ,;-. . . . • ·--!"'"I., .... , • .,-- •. --. •· ••. - .... ! ... ·· ·····-······ .··_., . · .· .  .  _ . .., ..... _ .. • 

-···�- ·-· . 

··· ... •of a 50% guideline reduction: _ 
l schem�i-tli:�L:: ... · · · ··:\':;·.. : ·�t.-r·:.'··

.Notab
···:·.:._.· ; ···-: 

· .en. , ,· ··· ·e vari@c�:� ;t�#�tics do not dj�thiitirihl}#we
·: ··.: :"�:.--.-,.��!·�{"�;. . y' thes

. ·:.� ::>. 

implicate the corruption of insiders; the payment ofbribes·and other remuneration;· -··­
and the direct realization of millions of dollars �f personal gain, versus Mr. 
Megalli's offense conduct, which involved none of these aggravating factors. 

Further, such variances account for the uniquely debilitating impact of a 
criminal insider trading conviction on most defendants (regardless of custodial 
time), which includes, without limitation, considerations of public humiliation and 
loss of reputation, loss of career and permanent debarment from the securities 
industry, and loss of income and the ability to support one's family. For example: 
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•e United States v. Anderson, 267 Fed. Appx. 847, 849-51 (I 1th Cir. 200�)_e

(affirming varhµ1ce frqm 18-24 month guid�lipe- range to 3 years pi;ol?.atione
. . . ... . . 

. and six months home·'detention based Ori, :among Other things, �� heg��iv.e 

· ·•,·
!?-i�!·. -:·< '· .. 

con�_equences to the d·�fe���i, including job �()SS �d diminished_�¥�--�- · . 
.

•' . . ' .. ; ....... . 
. :·: � .. . . 

: .. ... .. . ... . •,:·incpme prospects);. 
. . 

·-· ..::·_gr,jt!.f,d:$J�i�$.�-�--Wh(�g},)�o���.1ir¢r�i-25:·(s:.,p;ij:t�Jan,�-:2.9,-·2013)\�,�it��e--.:···, .. 

' : ,• ·:-. ... 

frci.m $1�63.month gQi4�ji�� range to 24 ipqnt4·· ient�nce for hedge fyiti.d_ .... :e. ; . ... ....... ..: :. �-· � , .. ---": .. .. . ... . . . . . 

� •.. ':'"· .. _ ro���r-�d;portfoli� �atf�$�!.·�h?· a.ctively 
.
.. p�ici1':�te�' in·�

. 

o SeP.��!�·�=,··,_:·:·:.· 
•. . 

.. :.·.::���..::�· ... '--.�":·":_:.�.: -·· . ·· .  .  �:._ ..:·:�_:·-:···.- ..� ....- ..�- ._.·. ··� .·:_·::.::_·�_::.�-:.-:: � : . :-;.· 

--

.. .::·.:.:...-::..�:-�--.-:· .. 

. c�im�� co��piracies IDYQJ¥jpg·.mu�tiple :Pl:lhli�J�.q�panies,:aµ4 wp9 .:ij��:Ql}:" '. 
• • • �:"' .... -......... .... • •• .• • .  � .. .. ... •, ....... • • • . - •.. • -t  .. ............. . .,.• • •. �-, ••_... .: .. .. ... .... ..' . '. � � . ..,

the witn��s stand at trial); 

N..,.¥.. Jan.·. p., 2012)igajify;:••. ;
,.····!''".·""'·"'' 

._..• ,-.. • t 

: . ·· · • 
U�it.�rJ..$t�ies _y. $;ow�t�t�/N�---Ji-cr�904 (S.D.

• .. ... ·.,-.1.·: ...- .. ··.. :,. .· . · · · ·...,.. ., ... _.. , 

plea:by fomier hedge fuiid CECi to insider trading arid $2.4 ni.illion.profit; 

stipulated �uideline ran�e of 37-46 months reduced to custodial sentence of 

one·year �deone day); 
•e United States v. Longueuil, No.·11-cr-161 (S.D.N.Y. July 29, 2011) (guiltye

plea by former ·portfolio manager to trading on inside information obtainede
from expert consulting network,,.resulting in $1.25 million gain; stipulatede

guideline range of 46-57 months reduced to custodial sentence of 30e

months);e
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•·_United States v. Contorjnis, No. 09-cr-1083 (S�D.N.Y� Dec. 17;2010):e
- . . . 

. - (c�nviction following-'i�sid�r trading trial of foimer hedge fund manag-er, one

nths reduced to custodial.
•. -. '·... 

.··· $i:iis million gain; guiclelhle range of 97-12i mo
. .. . . . . - . . 

.. . ., :·--- ·.· 
.-

.· --��M#,�de ·of72 month�)(_.:_.·,·� :· .-·· .. .·i'·-· -;,··· . 

.::·�·;;.iiii�ifs1pJ�s.v.:-Jaiiei.l��irJ1,:N.��--i=:11;cr-?�:
. 1 . ·:· ..... 

. · 
( ... · :;-.�i.�s�:.,-�--Ap��:1��-i9�i��,;::-_:,- __ :-_, .·: . . ......· .. ... 

_ 

t�.:-:1,:·�,(:.,:·,:/··- .. . .. �: .. _·,�-·-·�_ .... �_ :,: . 

. . .. (ftjJ;Pl:�r hedge fund cijie,f:µiv��tnient offic�r �etjt��ied-to one year d�pit_e -_ 
. ' . 

;._ .: .: : .... ,; ... ---- .. •' ·. •. .,:. . .... '\:. . 

,,.- -· :· ·e · :--. ���e��frang� of57.�?r'.����'(bas�d on g��--�Ii:'.������·of�2.5 �illi��):-� ·.· _ .:_. _ 
.... · .. :-.·_·.· · . ,-:·.�;�.:..\;:�.·::·�--.<I�· '" .. .· ... · .. :.·· .. ::�_:'\.·::����1�:: ..t·· �.--- :: ._, . ,, ·.:, .. ·.·· .:# t�.::�:--··-�·.<:.::�· �:·�".• -...- .· ... ' -�· ·.���--�.:.:·<· ·.... ,· ... .. . 

· ... : '.' (:: ;: . : ·· :·: .:_. ·• •  - ., •.,� •• 
·. '.�q�p,��011:�i.p. r<;>fits _qf�P.P.!9�w.l-�t�iy $L1 ipilJjo11JJW.P�rs-r�ceived:-

·:: t:,..,......, ......... . - �-" . . , : . , ......... , ,,._ • .;., .. .. • •• •.•., ..

# • • ... .. , ••• ,.... • • ....., .. -• .,• •# 

pro��tion despite guideline!r�g�s of 46-57 months _ap.d 3_{)-3_7 months, 
• 

. . 

• • ·'.· : : •: • • # • 

... .-· .. ":·.:'. 

. . . .::_ �e�p�clti�ly);-: .. • 

....... ·. :. . 
' .. ·: . ..·.. :":\.._..... .... .,, � ;� --�_ 

. • ··unitedStatesv. Tom, No·. l:O5..;cr�i0361.(D. Mass. Jtily"2J; 2009) (37..;46 .. 

month guideline range, based on attributable range of approximately 

$783,00�- and USSG § 3CL1 obstruction enhancement, d��wardly varried 

to one year and one day). 

Aside from a defendant's offense conduct, his personal background and 

family obligations are also routii:iely cited as a factor that calls for a significant 

variance. See, e.g., Gupta, 904 F. Supp. 2d at 353-55 (advisory guideline range of 

78-97 months reduced to custodial sentence of 24 months); Adelson, 441 F. Supp.e
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2d ·at·515 (urging courts to·step··outside the guidelines artd·consider ''the human 
. 

:. ·.,.. 

being--�ho will bear the con�equences"); United States_ v�- Milne, -384-F. Supp. _2d 
. .. :. ,·': .. ; . .. .. �: 

.. . .  '• .. .,13�9,-1�1��13 (E.D. Wis. 200-St(reducfug guideline-r��� and imposing split"·· 
sentente·1:o· 'allow defendat1t fo"work"and support his famtly). 

. ..- . . •.. . . . .. . . ·. . -.. . .. 
' . 

' 

- · ·• ,, .• .'. . . . .. ··· :.·.,. . - . -. 

. _ ·-· • )Jtl��. considera�i6�s �f�f§J)!>rtionality - codi��d.8S ''the need to avoid ••--. • ·_ · . . . . . . . . ' .. :�: ..:..., -· ....... :..-.�---�-..-�.: ·.· .. :· .... --�=- :. 

. b�en fJ\ll!{.gil,iity of similar _c��4�S!W".18 u .s. C. §, 35��l�x6) ._ dictate that ,r ' : ... . 
, .· .. ·, :.

. 
···· r_..: ... � ..-.·�. :· -.�.;. ·.: .. :..-'. ...� ... �-- ,·: ..'.:: ......:.,·-. :_. . -· .. ... _.- .. ·:-.-

·· ·e - ·e· Court:rteed-·not:.be tetheredto·the�guidelines when, as a·-m-atter-·-of national ·statistieal .-·.-·.; ··' · · · · 
-.:··�t � -�.f����-- � t..�:···/:�·�::,'. ·:_. . ... _ .. ;_· ... J:,.��!����:.t·l:-.::�;:_-: ·:-:. . ·... ;�-::�\_a.:��.�\:��:.·· .. ;>·-·�-.:�· .. : _. : : . : .-":�:�:-��·:�/.:;/·:·:<-��:.., :�-��- _ .. 

_ fact,_.���W.5S:�P�-��m �o����!tSPWltzyhave S�,!q�l�iJ�\Y.��4 from �d�!�pr�r:{··•.:-· --:··:·.·. ·. · .�_ !".·�· ....... __,.. •,#:-··· ·····- . . . . ,' ·.• �, ........�� .. "' ·•- . • . _ . . ··�-.;_�---r .. --:--·.: ....... · . ·: • ,--:··�·' ·•·• .· .. . 

guidelitiei��ges derived princip.aliy_from application_oftiss·G.§_.2Bl.4. In 
·e. _ van'lll$.��.�e gui4e1ine8\ .tJ:i�J;�� ha\'e recogl!IZt{ci_\�t�ipli�(ltion of · , _'.;.,'\,,.e

USSG §2B1-.4� with its focus on .. institutional gain as a proxy :for individual moral· 
culpability, not only frequently overstates the seriousness of an offender's 
misconduct, but also fails to account for the particularly disabling effect of a felony 
insider trading conviction on individuals (like Mr. Megalli) who have participated 
in the securities industry throughout their career. Indeed, it is precisely because a 
felony insider trading conviction is so uniquely debilitating that courts have not 
appeared troubled by the impact of a substantial downward variance on 
considerations of general deterrence. They know the devastating personal and 
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professional effects of a felony insider trading conviction - separate and apart fr?� 

jail-time_�, accord specific and g�neral deterrence, bo�l1�imultaneously and in-�qual 
-- ·  ·.· -.- .. · •; ..

. �. . ':· . . . 
. ·.· ,•; -.·. ·emeasure.-

. . . 

b•. Deterrence ·is :E°ffectively Served: by the Fact of Mr. 

' ' ...., : . , . : .
M,_egallPs-.f�

:· 
' . ·\\·:\:\/-': .. 

. . . . 
. . . ' ;, . : . . '' :·!·.·· . ·.:·•. 

·. ·... Giv�n-·the debilit�ting:pers·onal, financial arid-pfofe�sional conseq�ences·th�f::e

significari� ._m.ulti�Ievel yarian�e··a�voeate_d herein me�et:tqit_objectives of 1 s·u.S_:·q/_ . .-:·-: : .. 

. .·.·: · ·.::::.-: �-- ·. :· ._: § 3.5�3(a:)(l)..:te·.,secure.:a-just punism.;nenttha..t._is not more:s�;v.ere·than is necessaey;\:;�:;}< ::--:- :· .· 

been married for fourteen years and have two young daughters.· Removing 
.. . ...

......:.·· 
• ... :-

• • .": - • .., .- •.• : . • ..
•

•. _: _.";"*·.- ..: 
- ·: • 

.. •• 
1 •• :.·-

devastating, particularly given Mr. Megalli's devotion to his wife and daughters, as 

has been shared. with the Coµrt by his family and m�y friends. Mr. MegaHi h�- · 

already lost his job as a result of the govepunent's investigation, cutting off his · 

family's only source of income. Moreover, Mr. Megalli will be barred from 

working in the investment industry - the only industry in which he has worked 

over the past eleven years - thus effectively eliminating the risk of a repeat offense 

and significantly limiting his future employment options. 
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In short, the personal, financial and professional consequences �at'.Mr. ·· · 

Megalli -�as suffered and will continue to suffer �erve as_a tremendous s�urce_:o(-' 
. 

·: ...... --1�.-. .. 
. .. . .. 

both indiv_id�al and general deterrence, justifying the·substantial variance· 
.. ··,··· .. : . -,; ·..advocated herein. 

. 

...-·.··· 

2, J T1ie NatU:rci and CirC'ulJl.stances of Mr. l\fegalli'!l Offeii!le q,ri�ij;f: 
·Are Fundamentally1\1itigating · · · · · · :_ ··. ·. : · ·. 

. 
: ·-::•;. .. ·: <t : ;:·.�::-�---��,�:\-�::·. 

· · · · · · · 
.:..,."':: =-�· ... 
�;-�f:��t�!;-�\1�: ·<:�� .. ::. �- ,' : 

·:·. ·:t:_:_:-.�\-. :.:· .. ··. 

; ···,'·····--:·· too is itr.equJt:e.dto evaluate "ev.ety:.c�e as a_unique. s�dyi1fthe.human.failirigs:··::-·::.,°::'� .. :,.; ·
• •• •:• : :,.,.,., • • •' :� • I • • • • 

. . .. . . .. . 

:: ··::;:\/L'-� .... ensue/? GaztliS:S�-.:�;ts� at 52 (q�otujgj(qorz v.· -U�ited,States(s�i-�tts�_-81, 1i:r :/?+:t/_'-�_.:._: 
. . . ; . 

...·:. ..· '-�. . . . . . . . ... :·:� � . . . . . .. ; : . . . _ . . ·_ . . . . ·- . . 
. 

(1996)r The.PSR's tendency to focu� onMr. Megalli's trading activity and 
. · .: . .. , ... · . .. . 

: : .. �; .. .·.. _ . : . ...: .. ·:. 
.. 

•· :'comrinuiications.-with.Martiri irdsofatioii::�1w1thotit ·exammmifd�atly applicabfo/ .. :\::.�'. _, 
-· 

mitigating fac�ors �uch as Mr. Megalli's _lack.of personal gain, his parallel due 

dilige,ice in support of his tr3:ding decisions, and his status as a remote tippe� who 

never engaged in forward tipping - suggests that Mr. Megalli has· been deemed . 

inevitably subject to sentencing within the applicable guideline range. This is not 

the case. 

a. Mr. Megalli's Personal Gain Was Negligible 

Using institutional, as opposed to personal, gain for purposes of an offense 

level computation in insider trading cases has come under increasing attack as 
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being·su�s��ively unreasonable. S�e, e.g., United States v. Gupta, 904 F� �upp. 
2d 349, :3.SJ '(�.D�N.Y. 2012) ("[T-]here is no better illustr�tion of the irrationality· 

. ;,: •; -1:·. - .· �� : . . . . • • . • 

of this appr:�ach than the instant c3:5e:·Jor of the total of3� Guideline points ·t. 
calculated ·by .the Probation Departnieritand endorsed by the. Government ·as. --:·.-. -- ;• 

. 
. · reflectirii,�f1roper measure o( [�ef�iidaht' si crime an(J prifiishment, iio f�wer · 

. . . .. . . .
•, .. ·_:;.-:::-. �· .·:. :· . <.-.-: .... ·.··:; . 

. ..,.......... . 
\·,�-::t�;�--!�\r· .... · . th�,2Jt.S:9.)iitWrds-of the t()�t-.;��l{,c�µSiyeIYth�.Jlfciij��!,Pf.I90-. , .. . . . . .-;:;� \;. : ,: . 

conspirairif>';;J�d nis coillpaniei;' ���¢fury gliin, in which [<{efeiidant]did not. • · · · . ·-·. ·. · 
'.. :- . .t ' .. :·::.::.; .< .··.·. ' .. ·.' ·:.,'..,.:· '' ., . : : .. �. ... --:. .·: ·:._.::.; .. ,-· -·· , 

�i , ;· .--.. .. � --· f · ·t.-·. -� ·tshare·in'ariyiHrect.sense"); see·also:;_tftziiedState_sv. Contorinis;·-692 F3d-136, -- ·, · -·,. ,.··.. ·.: ·. 
0 . ,. •I .,: •! • • .. :.• �(.,._·,� :' ,.:_ 1 • " ., : •:: ;\:_f�: ..��i�:�--·-/:.:�·: 0 

• ; • •• ,-.i ·:_::.:.:.����·�}:\�!;� .�:. ::- . ·.. •: • . ·•. . .. ,... - ..... _�':::;..-.... - -._......: .. . ... . • •: ' • ., : • • :: · .. :·, .�.:: � :- :,., .-_ �' -: -
145.��-- <�4r�l�\�9lf).(�acating c�M!�lJQVeiture order ii;!JRH�f4):��,p.�dge �d �···-��:::/:: ''. ... · ·=.t

-

. .
... .... 

. -
.. �:.:_,••• , .. _ .: 

.. 

.. .,
• ' ..... :,,. •• _;..r._.,� ... ,•' . • < 

. portfolio ���rconvicted ofmsid�r�ing because the ;ubJect proceeds had 
. '. .. -.....:.:. .··· . . ·t.b.een �cqyir�clljy)he fund, rather.:thait�tii�4�f�pd�t, an4 thµs�:���-djs�i�t.c(?urt.: _· �· ,_.-·_:.::: ·.t

- _·.· . . ..�-·: �- ·.:.....' ... . --�-:- · . · · ·-· ·.-:·���:'.":·-�-:�:·r: !··:_- · ·. ·.---·.;: .. � /�<-�:·..:-·--�:__ · _ .::: ... ' .. :·.::\r�-,-�:--.� -.-.. -_. - -·:·;:_--_'.:_:·:;-·· · 
· ·erred in ordering· [the defendant] to forfeit funds that were riever·possessed· or ·t

controlled by himself or others acting in concert with him"); see also United States 

v. Emmenegger, 329 F. Supp. 2d 416,427-28 (S.D.N.Y. 2004) (finding that thet
amount of vic�im loss or defendant gain under the guidelines is a "relatively weakt
indicator of the moral seriousness of the offense").t

The fact that Mr. Megalli did not directly profit from the unlawful trades at 
issue is a highly relevant variance consideration. Each trade was executed through 
Level Global's accounts for the exclusive benefit of the Level Global fund and its 
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investors. ·Any profit or loss avoided from the trades inured·in the first instance to 
. . .. .·- ... '  '  

the bene�t-�fLevel Global andits-�nvestors, not Mr. Meg�HLe
. . . .. ... . •:." 

. .. . 
.·e·Thaf�aid, Mr. Megalli does·-�ot� and, indeed, cann·o�-�-�eny that positive ··: ·e

. .trading per.fonriarice was an .imp.ortaii.'t .employment conside:ratfo1 i at Level GlobaL .., 
.. ... :,. • ... 

. 

. . . -� ·� ··: . .; .. ;.>_. •.. . . : ., , -···:·:- :- .

As ·a ·qot�i1a;ij·� ·however, if bears __ µot��--that Mr. Meg�lii�-���g¢<;1 a se�eral-
' . . 

. . . . . 

;. :- ···�···"'. :. . . ... . :, :
' 

. . . · . .-.·. . . '. 

�:��\:::\�(:; ... :·, .. �: ·.·_. -: _. .:· . ��<tr�4)ijU!i��·:goH� C�Qsum.�i-j��i��-�ortfolio.atL�v-�i;J!��jJ�}y�ich;.tequ��4:�!l1�;��;;i;<:. ·' :�:.. ·e· 
: .·,: · . f ..hini to mqnitc)i>300"."40f separate_is'�u�ts. For its p·art, Cart�tt§ecurities never .· .-: .,_,··: . · 

.. 
. 

.. . . ·. . .. 
-

\. . . .. . ' . . 
. . . . . .· ·• . )._ ·-:':.�· ;. _.: . _ ·:. . ; . 

' • ,. • • • ,•... • • • • 

· ... - ..·.. . 
.comprlsed·morethan one-half of·one�percent ofLevelGlobal-�stotalavailable · � .. , :.,,.- .··... ·,: · 

· . .. ::: .. :: .. ·i·_: ;��-.. :�::··.:.::-·:· '• :· ..�" .. :,-..·:=:.:��··/=-·�:-;,. � -:. ·:··._:::

, ·,, ,:;, ... mvestmerit P�ff�L . ·· .. · ., '.:;'): .. : ... . .,:�n1:tti 
Moreover,.there is no dispute that Mr. Megalli was ·at_all relevant times 

. . . . 
· J1�Al�:-*ptpwn or o�����-���h�)f� ��qpity sh�e._ : -/�._,/: . :: ,.-. . .

·.l�ly � L,�v�(gJp�_�!_.einp
,.. .... .... �:-·.' . 

•' .. SQ J.oye�. · ·. ,. ... 
.. ... �--· .... ,.. :.

in the business·andwas only entitled·to-a small percentage ofthe·firm's incentive­.
fees, which were paid pursuant to his employment contract In parti�ular, Mr. 

· Megalli was eligible to receive 1 %-3% of Level Global's incentive fees if hise
consumer fund returned $50 million or less, and 3%-5% of Level Global'se
incentive fees if his consumer fund returned $50 million or more.e

Ultimately, Mr. Megalli's consumer fund returned approximately $40 
million in 2010, and he received 3% of Level Global's overall incentive fees. (His 
employment contract precluded an incentive bonus award for 2009.) As noted in 
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·...... 

the PSR, the subject Carter's trades generated a guideline gain of approximately 

· $3.17 million. (PSR ,I 158). Level Global was entitled tol0 percent of these- .. . 
'\".'' ·:·-., .; ,· :. .. ,.: .. . .. 

. ... :., .. 
.. 

·e profits as an incentive fee (its invest�rs kept the remainder)�_-such that the $3 .17e

·million at issue generated approximately $317,000 in firm ·gafu: · As most of this ·. 
• 

• 
• 
. .. .  ' 

0-

··-:·.·.·- ·_. prOfit occllff ed m2oo9, a year in VVliiCh Mf. MegaIIi �as 
' 

¢h!l�tually ineligible ld::·/· ·.·. 

realized from th¢:2010 Carter's trades�: or $779,266� 
• 

:;
. ;. 

Id iht¢�:jjercent of$77,926:)·:_,:,/: 
. 

• •. ·• . t •• 
- •. 

• • •• • . -
: • ·- : . 

..:··'-·•, .. . ·• .
.. �- . :-::.' ...... ,,. .· . 

· _. ,.··-�- · (the amount,of!:,evelGlob�l's incentive fee associ�ted withthe·:.2010 ,carter?s 
o ·,,:,:::�.�---,":,• 0 � "•� 0 0 

·:_•: :• _,_:• �·.::.:·,·�··.,·.:·::•�;·::.� ,,·, 
·e·· .: ·.· · 

.·. . .· . ' 4-:: -:·· .

Further, attributing Level Qlobal's _gain fo Mr. Megalli also oyerstates his 

_cµlp�bility gjv_en.$�lever�ge_.�er.e�fi�Jn&ti�tjonal�ed:i�.c�it�� 4"a�jng, as,
' . . . . . ··--�.: .·: :··�:.:: ·· . .  

..• .. . . "' .. 
•• • I ._ . � · l .. ·_- . . •• I,,, ' �.· . 

opposed to personal trading -in a retail brokerage account· Here, because he served 

as a Level Global portfolio manager at the time of the allege� offense conduct, Mr. 

Megalli's trading involved millions of dollars across hundreds-of thousands of 

shares. Again, however, Mr._ Megalli neither directly nor, in the main, personally 

profited from his offense conduct. As opposed to the highly-publicized 

prosecution of former hedge fund manager Raj Rajaratnam, who actively procured 

inside information that inured to his personal benefit as the principal officer of 
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Galleon Group,�- Megalli's benefit, as noted above, was dramatically more 

diffuse, there�y warranting a �ulti-l�vel variance_ . 
...· .: -.·.· ... . 

In this ·r��ard, sentencing co�·have, po�t-Booker,. commonly exercis�d 
. . 

their variance a111honty to adjust guidelme ranges that have been inflated due·e
. . . . . -. .. 

. - ,•. ·� · .. �: :. ,, · ·_;;___.... '.' .
. . . , ..... .,·.·:·· 

. 

· .principally to:-�.�:-�titutionalized or 111ar¥et�relateq ·aspects 9(�ifraud s�heme, 
. . ... ·.,.·. : �.:, .� ... ·. •: - .· . : . -

: ;1'.;}&2;�;,�·.i ;:'(Vhich the A9Hi,)�¥i:X�cQgnize4 d9.�f��t.S�(lin,g:at.�ije�.iif£�Vxiq�_�gi:aV3,i#./i,, ,; _ 

· ' S _- ·· intent or bad iaiflt $ee generally Ade!S():/i, 44tF. Stipp. 2� ii 509-15 (re!lSo:ning
·.. ....... ,· . ....- _• ·- '  'y  . ..... . • _. : :··.-:···'".•·,:,.. _ ·. .. 

· · · · ...· that the "multiplier;eff�ct'� on loss assooiatedwith·revelations·"ofsecurities fraud at . . . . . : ·: . :.-.·.� - ... �-�:� .. :��·:. ·.�:: �·.-.�, ,.. .. -�·- -� ..�\_:_·;��:··-�::� � ..: : :. . . 

_ typica�ly .i��-���-�=·�_mfqns ofs�ar�� }�-��fl�ar ��und for_
• . ... , ·"· --4,.· "'•- ,·,. . ,' ·� ................ _.._ •• •• . . . • . • •

pub_lic comp�:!����,iJ1:ayee
... ... ·• "·' ' -................. • -

. _. '. :- ...• • '. 
. 

v·ariance); Par;J;::·51J_f·· Supp. 2d at 754.{�tatingetha�, in the �bs��c�-�fa v��c�, 

.....: ·, . �-..�� � .· ::f
"w·e now hay�·:311;���\,is�cy,guidelin�s ·rfg!JP.�' :wh�r�,.as refliqtedJ,i:tliis.. ,. -. · .• . . . : -::· · . \ · . -__ :_ ·: .. :::lo·:::/::-r:: .: : ::� .·--- . ·. ; : :�:: �; �: 

. 
: . . .. . . . . ..._ ·. . . . 

officer or director of virtually any public ·corporation who has ·committed- securities 

fraud will be confronted with a guidelines calculation either calling for or . 

approaching lifetime imprisonment"). 

In short, driving up the potential term of incarceration Mr. Megalli faces 

based on the benefit that Level Global obtained from the trades at issue,·virtually 

none of which inured directly to Mr. Megalli's personal benefit, translates to 

significant additional punishment and generates an advisory guideline range that is 

substantively unreasonable. 

.. · 
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· . b�· - ' .. Mr. Megalli Did-�ot.Seek to Augment.�is Gain Through 
·.: .. ".:'· ..:i . Parallel Perso1fa�.:Ttading or Forward ripping 

It is·:also ·an important variance consi�eration that Mr.· Megalli never traded 

Carter's .se c�ii.�-� Jor his own a�coun.t{f;.�.:,:.� .a person�d prok�JJlg� qr ;retail . . . . .· .·�. :· .. ;.··--��:.:.; .. :-: --.·i--:._::��--:·.... ._:.:- . . . -· .. ··:·�·.: .._._: .. :.-.. 
account he c·ontrt'.)lled) throughout.his de�lirigs.with Martin,.a:fa¢nhe.government . 

,·,:.-: 

. 21). Nor didMi;:Jvl.egalli recommeiid:t��J>.�vid:Ganek, Level;Qlpb�l�s:.prfucipal, 
.. . :__ ·-4 .�·::".:.,;�:-•._!. ·'·::'. •• • -.:- _ .... • ... .;. •• ·._ : ___ :..; .·._.:·.:,'1i.6:·: ... :' _ ... �:� •···• •• • · .. •·. ·-: -••.• #::··:;,f' •• ·-· :-:,· �.: ·e ·e. : , ... :.:_:.. sshares.in p�_h.with.-��., .notwithst�g-G3:11ek's·· :·::::>><�·that Ganek trade�:¢�er-'.

. 

. -
. · . .. 

. . . . . .. 

. · :. . . , .. . :· . . �-: : . ... . 
_. ;

. .-

. 
. .

were clearly more direct - and certainly niore remunerative - mearis for Mr. 
. .. . .. .. .. -· ·.•··· ,-·--·, ·.. . . 

' 
. .

'. . ·. : :· .. ,·. ··.. : . �.... . :. · : . ·_..-. . . 
. . . ,. · ..· ·:::� :··, :·. · · -Megalli to have .pf.o'fited,.from his nfiscortiltiotfyefhe·ivailed him�elf.1of:n.oiie of 

them. 

c. Mr. Megalli D.id Not Corr�pt a Corporate I�sider or 
.Breach Any Fiduciary Duty 

Mr. Megalli did not induce any insider to breach a duty, nor did he have 

direct contact with any corporate insider who did so. Mr. Megalli was at all times 

a secondary tippee of Martin, who was himself a tippee of Richard Posey, the lone 

Carter's insider in the charged conspiracy. Mr. Megalli never met Posey, nor was 

he even aware of Posey's identity in relation to the trades in issue. (See 11/14/13 
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·: .. ·"'-:,•• 

. ; .. 

Guilty Plea Hr'g Tr. at 17 (reflecting the government's acknowledgment that "Mr. 
=Martin did not�dentify his [Carter's]_.s(?_urce by name")). Co� ltave long 

.. .

recognized that those who breach a fiduciary duty are more culpable than those 
. . .. ' ..,.

whose liabilitie� �e-_derivative ofa ht����- :�ee Bateman Ei1�!e�, J.![ll Richards,. 
\>:.

_
,.- :•. •- .. • ••• • • 

Inc. v. Berner, 47?U.S. 299,313 (19�5)("(1]11 the contexto(�i¥��trading, we 
·� .. -·.-· .· .: ,: ........... : 

. 
.... ._ ..;,: _.:._ ·"- :· 

·::;::,: :-4�::���-;��ii�yiiJ#:�t:-��-_er�9n -NY�Q&�J•#�:i:i{iJ�:Bql�l:y -�eiiva.rtKi:;j$1���:�-��p. tq be ·as. 
. cutpahte �· ol)e ;hose breach ora!lo/ g�y�Jis,e to that 1iahmtffu/We first place"); 

. - . . . . . . - . '' . 
, 

.
.

,' '., '• •' .._ • .,• • '• _. '•',\,•' I'-• •• ;. • ,•,.;,.• "';••-.' 

: •• s •• ··see also SECw Tome,.-638 F� Supp.·618;'6'3.9-n.1 ( S�D.N..Y� -1986)'{','iHs··illogical
.... ·_ . . . . ·: :-:\_:'.:·.:

t:::·-��·-.-·....:-·::.. ��.· ·�...:-::-··: .-.. :�·< ·¥:\:..:���?.�:.

_. ._.· .. �p,._argue ...th
· .. -;-;�:·.;__;.,, •q,.·. :·,·. ·. 

.e .... ,; al.�J!ppee's. liability can p�/S{����rtj:lan. that oft\l�#pp��'�),affd,.·.:_::�.· ;·;:��..f��·::.... : .:_::.;' ;:..�?.;:-,:..:..,·:··-�--- . 
_e .. : ... ._-.: .:. .- : . 

:
.

;833 F.2d 1086 (id Cir.1987).. · 

i .- . . . . . ..·..Ji:o:r i� pirt� .th:� gov�@ment h�_;a,r��4)1 o�¢rjnsider.ira.�ing.:ca.ses thate
--:.:·.:. ·:�.:-··· ._. :: . 

. ·: �- --::�·
-·. 

::·-�:--.·.�_·,:··.·. - :·. .- . 
. ... -· - · .. -:·�=:;·�:·:.)::.-:·;�.-.-�·._.·... - ...- _-· .. _�-'.� '.::�.:: -.:�'.:.-r·'·:. -- . . . . 

. · . one who induces a fiduciary breach is ·'.'simply more culpable"· than one·who 

receives and trades on that information,even ifthe tippee is a securities 

professional with substantial trading authority. For example, in connection with 

Danielle Chiesi's sentencing in the Southern District ofNew York for having 

facilitated a spoke ofRaj Rajaratnam's well-known insider trading scheme, the 
government wrote as follows with respect to her culpability as compared to that of 

her boss, Mark Kurland, to whom she had disclosed inside information on which 
he traded: 
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Chiesi is simply more culpable than Kurland, since she was the one on 
the front · lines obtaining inside.: information and · -swapping it with 

. ... : .. � :, .. others. It was Chiesi, and not K�rland, who had the·. rela�ionship with 
·i Moffat. ·Iti was Chiesi, ·m.td· ;�c;>t ..Kurland, who µi�u��d-:Moffat toi.breach his- duties to IBM. And it'was Chiesi; and nofKurland, who .magnified the crime by sin:iµIt�eo-µsly conspi�ing .· with �ajaratnam

and others, who controlled'°billioris 'of[sic] more dollars.·" .. 
;•.·•:.-r·:: 

.. : Gov't Se�tencingMe�; at 12, (DOC.2�4)iU�ited States l/. ChidSi,No. 09 CR tr84 
. . . ··, ., ,;._:-"'.:,·:.--- ... ·.' ....-�.:-�":. �·· ·.. ,: . ' 

· ·. i-.\ ;·:'if(;J?.J¥\�'..s·, .. >.'.·:: . 
•;1·· •·Similarly;·the ·sEC has· a9vo·cated"to

c

no less of an: authority tlian the U.S. 
. . 

.• . . . .. . . ·• . .. . . 
' 

. . 
· ': : : ' . ) �: '. ; . . . . � - _; 

' ' 
.. . . � . ···, , · .. , ' ... . . .  ··-.-·· .. · . . : .··-:-..•-....-� .. ; 

-' .·. ,�., · -.-Supreme· Court that-the·relative -culpability-·ef those·who directly-:-breach or induce a · ·.. ;: · ····,;.: .. · · . .
• 

·"
,:_ •... ;:'::;_;?'"-:-"•,"

• • -�.:·,··.�:::_;·:·�-··:·.,::;. .-.:-� .·.�•.:-·.• --�· :.:_; -·�_,·:�-:•!\.:
"�:.:;�.�::·�·.. ,·�··:·,:

• 
• • • • ,;. I<: .. ·.,:.,; .. ��·:.- �·• .•

• .--._.·�.,-0..·
·

.it, _noting'-.i:_. ·.��--�:/�����It 
·.. ·_, �·� ,,:::,.: .. \.- •/, .. _ ·:. 

. ··i. 
:- ' . ·. 

offiduciary_ .41!tY.J� higher than tl?-<2$t;"'-PP. 41directly proyt,f.rQIA
··. -. :�� .. -.: . ..:,.. . . - __ ,;:-�·.·:�::-.. �..: .'_:, .... :· . -.,. 

·�at tippers are the '�er��� most directly'cµlpabl� ·in a_ violation/ because,i

. �- \��:-,;��r�JQ�eni the tipper'i,mt��9P.9�C� t4e't_ipP�-���.i�4tng would npt..o��Mr.·" 
-
_Brieffor, 

: · ... _,, ·.;.�;.-·�-·,.·_... . •' · .. _' .• :··� :;_.';-•'. :·· . . �-� ....-1,•:� ,.;·.,,r-• .. , . . . . ..... . . ,,..... . ·· ... , .. 

· ·i· .. the· U.S.· Securities and-Exchange Commission-as Amicus Curiae ·Supportingi

Respondents, Bateman Eichler, Hill Richards, Inc. v. Bemer, No. 84-679, 1985 

WL-669566, at *21 (quoting H.R. Rep. No. 98-355; at 9 (1983)) (emphasis in 

original). Congress codified the SEC's position in the Insider Trading Sanctions 

Act of 1984, Pub. L. No. 98-376, 98 Stat. 1264 (1984), which authorized the 

imposition of civil penalties on non-trading tippers based "on the premise that 

tippers are the parties most responsible for any fraud on the investing public." Id. 
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Mr. Megalli ·did nothing to corrupt any Carter's insider. Indeed, the criminal" 
' ' 

. . . · scheme perpetrat�d, in the first instance by-Posey and Martin ext�nded to other · 
remote tippee trad�rs;· inchiding·one who�as·been·immunized arid others who·may 

·e.. · · ·. - never be charged·:4 :\viihout question, insider traciing by a·remote tippee is patendye
. � . . . . 

. .,. . ' � . 
.. . _.. .. . . .  . . T· : criminal, yet otlu;�:��re plllinly indispi;rn1li�1efo the COnspitacy' ssuccess in that 

:- . .. , . . . ..

. . 

. ·· '.:: · _:,- -� :_ · iilegally obta��d·,:inf�fritatior{well beyori� Nit:·MegallL · . ·.· ., ... , . . . . ·. . . ,.. , . ; . . , . · . . .... .
' .·"';··,, .. --- . :. . .. 

� d. ' .. � :-1Mr.--Megal1Psca·rter's·-·Trades·Were Typically·-·· .. 
. � _. .. -:-.-:-.\1\fcofupanied by indepeilciinf (and· Often Personal) -

D 
ue 

- ·. -?'.�!V!!!-��- - -_ -::_.::\:tit<:.=:·.. . .. _ ... __ 
. ..,•. . :, . 

.. . As noted abov�· �-connection with hi:i"erititlement to acceptance of 
:. 

. . Qbjections, (see, e.g:,.·P.ef.-'.s PSR ObjectionLtr.: at 7 (PSR 131 ), 10 (PSR ,r,i 65- .. 
.. .. 70)� 15-16 (PSR ,r,r 127-42) and 16-17 (PSR ,i,r 143�57)), Mr. Megalli was ae

.• 
. 

· diligent investor whoJypically availed hims�lf of a wealth of analyst research, as 

4 As an. additional indicium of comparative culpability, it is undisputed that Martin
lied to the FBI repeatedly over the course of at least two interviews, yet neither his 
plea agreement nor the transcript of his Rule 11 plea colloquy reflects that he faces 
any incremental sentencing exposure (i.e., in addition to his insider trading 
liability) under, for example, 18 U.S.C. § 1001 or USSG § 3Cl.1 (obstruction) for 
having done so. This is true despite the fact that Martin also denied having 
illegally traded Carter's securities in sworn deposition testimony in the SEC's civil 
enforcement proceeding, pending before Judge Totenberg, against certain former 
Carter's officers. 
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"! . •• .  

complemented'by his own analysis, in making his trading decisions. This is not to 
. . . .·.· . 

say, however; �atJ1e failed to re_ly on M�'s-inside informatio� regardingi
. . .... 

· Carter's as a p� of the overall mix of inf�!fllation that was material to him in 

connection with.effectuating the charged.trades� lie did. Indeed, and as·noted 
. ...•. ··. ... , ..... •, ,•. . .. 

. 

• 
,

:, ••: : : -: .:·:. ·_::_ .. �·-:. 
·· ." • · ·: �· 1· _:: •• ·- • . ' 

_ 

. . . � :· '. : ·_ : .. , . ·_ above, Martin's 0��6oer 23, 2009 telephoiµ(tip was, by Mr. MegalH':s ·tiwn ' 
,. . . . .' . ·,:. :- : . . ;· .. : . . ·-.>�. ·

... _-.
. . . ·1·. •• -�- ·.., :. •. : ..•..... •.•. : ' • 

' .. 

. __ ;:·.: ..\-i:-.�?:;�-_)(dmi�sio� duii#�:ihi�Jta��J.��cu�ion,'tjif���tif¥�J}q� _hhn to. .order;-��������-9.L _·::.) .... ,. 

·i : · Carter's stock ci�i'.the same phone c�nv�llti�n.i
. ... . · ._'. ·.··--· .. . .  .

Rather, the>important point here·with·tegard to mitigation· is· that, ·as opposed . 
. . ::\·· .. ·. ; -;��··:_··-:·�-���-� .·:.:'� .. :·. :·. ,"_'�

.' 
·_�·;��.�:::.:::��::·�·:::�:-: : .. . .

tipp��A�feµdants who �eli)p}�.�l�tfon on materi�l, }:19..P.��1;1bli.c. _._., .. _ -: _,)? o.th�rremote._i
• • • ,. ,,,.. • •• • .• . . 

• .. ', ,:' • .... ..,..,; -- •.•. • . .. • •• • • • : • --� ::--: • .. , __ .,, � - ... • . ', •• 

information that has -b��n passed to them·� rvttO:r�A_egam,s reliance ori iq.�i�e. . ·. 

�- /)�r9_n,nation di_isc19���::kx.:M�in.was, in. '• . ·- . 
. 

_ ��---ifi�m,_ -�9.rroborated by·:iii4�P.��9.��1:_ 
.t ... -.,-�::·-.'::·:�·:.: ·�-· ·. 

_
;,. ,.. • . .. ··. .. ,: .... �·...... : � . . 

analysis and otherwise·irtnocent due· diligence, particularly with respect to Level 

Global's July 2010 short sales. (See id. at 16-17 (PSR 11143-57)). While a trader 

who relies on inside information in combination·with other data remains-criminally 

liable for his violation, the corresponding punishment should account for the 

relative significance of the disclosure in the overall mix of information justifying 

an illegal trade. 
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. :· ... ·· 

. e. ·�r.Megalli Waived a P�tentially Merito:rious·Legal 
Defense Related to ·Knowledge of Insider Benefit 

I• 
• ' ' 

. . 

. 
. • 

. 
.• .� i"... . .Accord�g:tcthi_� .debriefings; M�itrn�ver identified his· so-µrc¢ at Carter's 

by name. Further, _ther� is no suggesti:on thafl�1artin indicated to 'Mr� Megalli that 
-•-.. . ... ' .. : ..•. . .. -: .

' . 
.. ', . : • • • ... ·.: >._,. -••• 

. 

. .e . . . . · -· · .. .. -. . . 
., 

:·- .... : ··,: :·· . 
_ .··. :- . _-,,,.·�:- ... . 

. .. _.._ ;,·f:::· :·-· 

. · .  .. 
• �- ' •• -·· f •• • 

. . ' ., . :....... �<��: ... :. • 
· _. s�;i(Z�-i��:/{ :· · 

. : :his sour�e was reapJng-some be�efit :troni�A!s�Iosi;ng informatiori.te:;_fy;{aji,i.- This 

. �: �--�:::. .. ·� ,-: 
: ; :· ... _.�-... :�·, ..NeWlllari and' Anihony:t�hiasson ( a-fornier·Le\Jel :-alobal principat)/��J�t/nited . -· 

� · : --Staies:.V.·'·Chiasson.dn,J:Newman; No.:13�:l9t1�(eON} (2d· Cir�· 201'3){�.itessential 

. ....• . . ;1�fiienrofa breaclloY.idtieiary duty gi;iniriSf fo tippee liability Yt9i�t'tfil�ip})er . 
. . . . 

. . .. . _. : . ; · :. 
. . . 

. ·..:. � .• . ·:.. . . . 
. . 

. -··.. . -•. ::.: .·--.� . .. ·. ..... .· -�-
- ::�:.::.\... _: � • .. .. . . . .· . ·..:��--� :: '}�,·;�-�-·;· 

.. ·. , .Whether 4isclosure js a breach of duty th�refore depends in large part 
. on the purpose ofth� disdosure .. � ... tTe]he· te.st is whether tlie.-insider. 
personally will benefit, directly or indirectly, from his dis�losure. 
Absent some personal gain, there has been no breach of_· duty · to 
stockholders. And. absent a breach by the insider, there is ·no 

·ederivative b�each [l,y tippees ].e

Dirks, 463 U.S. at 662. Tippees do not "assume an insider's duty to the 

shareholders ... because they receive inside information[.]" Id. at 660; see also id. 

at 659 ("recipients of inside information do not invariably acquire a duty to 

disclose or abstain"). Rather, tippees assume the insider's fiduciary duty only 
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�hen "[inside information] has been made available to them improperly," i.e., in-
··=.exchange for a personal benefit.· Id at 660.(�mphasis in original) .. :···

If an insider is. �ot liable for disclosing inside information unless ·such 
·. ���-closure is the pro�u�t: ?� self-dealing, see id. ·at 654 (noting that sharing of inside -

.._..._... . . . . .,. ..: . ·)tjfofuiation unaccom�fuifoci·by a persqrial bepefit is not fraud�l�rit _.�J-therefore 
-.·,·:·:i;;).j�i\�t.i��,ble.UlldCf;�i�)0�5..),·jt_ n�c��s,�t1y,.f,�II0}Y�. tii,ata:tj�J'ir;i�,t-l�n,9w,qf - -.,.: ·_ :1 ·.i)I£.-i;;;,;�:. 

.. : . 
.. �-,_-::::i .. :i_:;:\-:·-; ·:·· · ' Ji1l:_J5ei-sonal benefitto �e:fOurid cririlinalli Iiiible .. See id. at 660-6,2 (119Iding that ae

. ... . , " '!t .- .. • - . •  _ .. 

- . -. -· ,..... .. :' . . . . . . ...._ ' " - . . . - ;. ... · .. - ... - �- ..· · .. .: ·.· :tippet rmust ��know[} .-:�=,:-that there has been-a,.breach" of·fiduciary··duty�and�
._· ·_:;�:�-��J'��:(�_"·:· .' -�-. -� ·-· -� • .' . . .' .. :- ·, -:• .... _::.�·.:·_�: \ : ..:�_ .. ·:��·.": �� r : . 

. 
_- . . -. : : ,_ - ---· .. . 

. 
.. ·:- .-:� ._�

·
:·... -;:-��-�::��:··.;: ·: 

. 
--. 

· . . . . ·.. _,,·· . · . :-a���iit some personal benefit, a tippee can only "know" of a preach ifh�.�s. alsoe-
. ·.-. -· ... -�;. .

.:· .-: �- aw.at:� ·o.f� b.�nefit);..�ci:�ii!.)1ai�man.Eichl�r,- HiN.R_ichqrd$,_]nc., 47i\t�'-
.

:�t
-- -Jll.· - - ..' . ".:::��-�::·:��-:-� -.-:·.. �·.·· .. ·.·;,:·�:·_:"'-,.<··; ·-... ·· .- -: ·::··..·· ·. .·.·:.�·-�\:·

· n.21: ("Atippee generally has ·a duty to disclose or to abstain from trading ·on 
material nonpublic information only when he knows or should know that his 
insider source has breached his fiduciary duty to the shareholders by disclosing the 
information - in other words, where the insider has sought to benefit, directly or 
indirectly, from his disclosure.") (quotations omitted). 

Given Martin's admission that he never identified Posey, either by name or, 
for that matter, even by position within Carter's, and, further, that he never 
disclosed any rationale for Posey to have violated his fiduciary duty to Carter's, it 
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appears unlikely that the government would hav� been able to establish 
. . . .· . .. . 

- -_-_ -Mr. Megalli's knowl��ge of Posey's persona� benefit beyond a reaso_nable doubte
._; .. . . .  '• 

_-"-- '. ·had this case gone to
.>
. 

�aL See; e.g., Whitman, 904 F. Supp. 2d at 371 {"[I]fthe 

·_.·.: ... ·oniy ·way to know whether the tipper is violating the law is to know whether thee
. . - . . . . . . . . . ..· -.. . . .. 

,• •• 

JiYf�f is anticipating $��etliing � return for the riiuillthoriied discl9S��,'tlien the . · · 

. .  .. ...  . · ' .@i6w1edge requirellle��)}j� iippeedoes not knoW'if tliere·has been.� •jppfoJ:)er' · 
• . . ; . . - .·.... . . . ··:.. . ...... � ...... ....· . .. ... �.:···. · ..· 

-- ... >·diselosure-of inside··iriforril.ation/'); accord ·United:States v. Rajaratnam·/802. F. · -·· . ..... . -.•-::· .···· 

. -·. · .  . · :·.:.::':···:·::·:::� :·2 · ' .. _: . . : . :• � - - �:·:�:.-._::.:.. __ �- �: .:" .:� .. :\;�:-::-.:.::::�'·-�-�.-:-,. ... . : . ;- -�·--::��:�·::::.:,·��::-.�:-:_ � . --��;��: -

.·. ·. .•'. ·.:�BPP�:�4 491, 498:9�-J!iBP·r.e. Uab�lity "neces�i!���-�{f!l'P-��-�owl�dg_�:��f�.q.��: ... ·.:.: ..e .... -... :-. _
O O 

�, ,., ...... �,;-:-·• • • •'J -:,,•• .. --'• .. •••,,•.,• '
." + ' •. , ,., ••• 1.-#, .... •�•• • --���:·..-·-�_#,,; •H •,. -

,• -. •

- - . . 

- elerjzent, including the ·per�onal �enefit, of the tip�e,r' s. breach") ( emphasis. )ne

. --:�_.-::·�itsJp�l)�._f!ernandez_/.::qjjjt.�4,.$t�tes� 450 �-- S_µpp'._�·}p.jJti�.111� <�-�_P/9��k ... :_ _., .. · :.. 
: ·.=--·� ...... -._, ........ .:_ ..:.__ • _ .... �·. __-.;,,_ .. � ... -.,:.� . . -��- .. -<.,--.'·:�_:·..· ...... .- :,�_,.·:,;� ... _;_.-. :--

2006)-(tippee only liable·"if:[heJhad knowledge·ofthe insider-tipper's personal 

gain"). Because Martin was the only conduit between Mr. Megalli and Posey, and 

Martin has disclaimed having identified Posey even by job category, much-less by 

name, it is difficult to see how a jury could reasonably infer Mr. Megalli's 

knowledge of Posey's personal benefit from the circumstances of Martin's 

disclosures. 

This is not to say that Mr. Megalli improperly waived an absolute, legal 

defense to liability. He expressly acknowledges that a trial on the merits 
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(involving the govefumerit's continued refinement of its proof and potentially.·.. .. . . .,•,,' 

. ·. including Mr. Mega�lP:s� testimony in open cot.!ft) would have been required to .
··: .' . ' . . . ... ..··perfectea defense b�ed:�n lack of knowledgei>_f:Posey's criminally ad:i?riable 

· .·. 
·-: ·> benefit. That 'satd, tiii government's ability to prove knowledge of benefitwhen· .e. -. . -· •, ... . ..'· , 

.e
iM�in concedes he 

;�� i�entified Posey eirli�f
i, 11ame or even bYj�� :�tie' � 

y 
- .. • ,. ··�-.-c...• ' • .. • .· • • .. .• • , • • •  •"' '\. - • • •. .... 

. 

�i�_::·:;;.;:;:_.= �11e··.c;����1y::P�Yff)�i�tiJi.e4 _a reason-. f.��ij����"�-.��urc� .. t�.Ji�y;�}4�j:�i�p_:. 
=_.. i fidudary 'duty to c��r\� is hardly a foregon�<:cil�clusfon;which triean�·1f ., : . . 

• 
. .. \ �- .:.:. . • . � • 1' ·:· •• 

• - ·• - • :•
•• .. • 

... 
-

' - . ' ···.-·: "'=; �'• • • - ' ... - •• _,_.'. '·. • • • . 

'·· ·'. "'€ourt's assessmentofa ....�::::.:·��:'·':-":.:.�.:�· .,:. . , · ;· : .. . ' :· ·e --:� ::;::· ·.:::��.':\·�:�.:�.:··.. ::,·.·
�lht�

sh0u}d;factor as a:mitigating·circumstance in·the-.,.:·:·: ... .. · 
_l,"f�f�,a�le sentence

:= .-�,����/·:·::.:�:� :�· ·_· --.e · - . ... ..::e ,f�e.• ;· , ,..\ 

Mr. Me�a1li•� Personal History �Ja Cba��cteristics, AIJ�iiWith 
. . , . the Deb�ita:Qiig Consequences of :Q.ls,.�o'-vic.tion, Milita(� -� · ..... .' . . 

. �- .. <<�--: .. ,'< . · s,ro���i)�:�ijy�� of a �enient .. �-��ft���:·.: ··. ... . . . .:· ... :-.·���-<�::.:.: .. . .. ·. . .. .,._,.;·..: 
•"'

'
"" .... •. . .... ,. . •,- ....... -...........,;, - ...: · . .._.. ......_ ... ........ , :·_ ...· . 

.. But surely, if ever a lllan. is to receive credit fQr.· the good he has -d�me,.
�d his immediate misconduct assessed in the context of his overall 
life hitherto, it should be at the moment of his. sentencing, when his 
very life hangs in the balance. This elemen� principle o,f weighing.the good with the b.ad, which is basic to all .tlw great religions, moral 
philosophies; . and systems of justice,.· was· -plainly part of· what ......Congress had in mind when it directed · courts to consider, as a 
necessary sentencing factor, the history and characteristics of the 

. defendant. 

'·. ' . . 3. 

Adelson, 441 F. Supp. 2d at 513-14. 
Mr. Megalli is a first-time offender who, as attested by the numerous family 

members and friends who have submitted letters to the Court on his behalf, has 
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·slived a life of kinchiess, optimism and compassion. Those who know Mark wells
. .-...... 

- �ow him to be a nian -of strong character-an� -�_onesty:s . . . . 

::, -.·.. :-

. .  . · .. 

With respect to·_ Mark, having watched -him mature over the years·and·
embark qn h;is cai-e�r, I have alway_s .f.oun� him to display _ tl,.e'· v�ry 

..... :' .......·highest In.oral· character. In the 35 years ·t have known hmi�s·yluive··s· 
.- · _;. .._.: :-· < .!)ever·. Qnce_.·. se�n :·_Mark say· anyth,ing:j;,� )lifatiything that;wQtjlµ.ia.i�e

l
_ .s

.,.._ ,.···:·:. :.·· ·- ··the' slightest ciu�stion about his comp le��Jntegrity. The ·adj�cti:y�($.a ... .s .·.· ...s. :come foremost tc> mind when .I -think ··of?rv:iark are honest>·:·siricere: 
.: ........ -,. ·- .. _ .· '.·. . ...  .  -�--.J·.·-·, .. .·. . .·-··· ..,· ,, •. _ ._ :.._.,,�- '"f··· � ._ • • ••• --� •• , ... ..:.._.,i.,;-<,.·· ·' -

• : .....• :..:1�- .;'· .. 
• ;,:,:·: . 

· · ·:.-·· .....·>-;-J\�;f;;:,����p�y: /�lj4t: .p�p�gd.�Ql�.: iD�s�il�\f�!.�):��omwus �talentt;AAJ.l;�i§:.�:··.:· · · ,;_·: .:;�f:f}fi�:f.;;: : _ ou�t�ding_ acad��ic and professional ..���t�vements over th�J'��, · . -:.. .- : .. ., ·Mark ·has always been humble. ·and.· "i·e. ·s�rved. He· is als6··:v.ery" ·· 
. . :� .. : . · ·. ' .··.:··.'.:·respectful and-considerate ofeveryone�with·\¥liom he..deals� .. ,··_.'.'/.:/.;::·_' ..-

.-�·-<<t.:'·1-lis :fatriily ·and ."friends··ate ver/ unpOrtanFt<f:·Matk� -··He is ,-·a\lovmg::<: .: ­.s . . 
>_·'. :- ;.:�::::\��,�1?��' a devo��� _·father �o:. hi� .n:yo .�9,H��e�-. �� ·a. ��ij/���·:· ..s .... _: _,_ . · . . .·�·-//�...... < .. ��ev�t.ed son. . : both, of his p�e11:ts: ·: '"Jje;�lias "'-·�stablished ' lif�lqng.·· : ·.. to

: _··friendships with classmates from grade scfiool,: from Phillips Andove.r 
. . . .-.Ac�de:m.y and from Yale Coll�ge and with m,a.py Qthers, and :the_.fact . 

.. ·.' . · ..· :::-�:�.-��t--�lf.ot his -*-1�n4�:-a�e,. st�d�g ·oy.'.h§t..A�g.-�lS -�r4;e.�r�:_jf'.:........ .. ..·.. ; ·prdfessing their total·loy·alty to .him is a testam�htto the Special ·kmcl ·, ' .· 
·of p·erson that Mark is.. ··s· · ·,. · · ·s

In sum, Mark Megalli is a person of impeccable character. 

(R .. Friedman Letter). Another friend writes: 

... In twenty-four years of knowing Mark, I have observed him to be 
a devoted friend, father, and son; a modest, perceptive, and deeply 
kind person. In my opinion, he is a gentleman in every sense of the 
word. 

*** 

From my first impressions of Mark and to this day, he has always 
been well-mannered - _someone who strives for ( and achieves) 
excellence always, but who maintains an unflashy, even self-effacing 
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·e· attitude. I cannot remember him ever making a disparaging· comment:e
about - anyone but himself. (That. . rare quality, by the·· -way, ise
something he an� his wife Jenifer haye in common.). ,He--�as a _ 

·>· .···:· ; quietness in the yvay he carries ·ltjmself, i�. spite_ of hi_s ·._fopn�da�le 
-· ... ·._·.·talents and intelligence. In the early ..days; he occupied the···quiete

. . . center of our group of friends � not a.t au · as a social butterfly' but as. ·.'. : . :soineorie for whom everyone had' the deepest respect arid a:ffectton. 
: ·:·_. .\(.- ·.-._Tp.ere was a sei;ise .:tha(he. w�s acttially·::kii;id¢r. and J�ore-: in,t¢��ig¢nf· 

·th.an an· of us, but' because of ·his riloc.le�ty )jtil)' his ··ct.osest .fn¢iids::�:-·knew the secret 
. ·:. <::,�·:· · :: ·- · · · · · · · · · ·. · · 

;..,.••. · ;. • • '• •r ;_, • 

. · · : \.
>

�Mark's friends consistetitly cite his hunimty:an,lthoughtfutness as ·amonge
• 

• .; .. - : ,I">, • • :: • •:. �· • • •, • : •• •• •• ; 'I,. :;� .. ,,;. •• •' •• 

••.' 

.... . .. 

. . '; :,· 

. .. . .: . -� 

. :·· ...·· .. _:,·. · ..... -__ : � : ... :·: . . . ... _,. ...' . , . 

.,. ... : . �- : 

. . kindness, generosity arid.sincerity as hal�arks ·or his persona� Mark 
. �- is one of the most intelltgerit apd perceptiv� _p�opl� �at I have ev�r 

_· · .: :/li�4 ·th� .pl�asure _of loiow,jng�_b,u.t.these gift�' aj-�_-·jnanjf�&ted thrQtigh·i .... . ' . • . ......... �.,.,,. ••.•• •• . . . >. .• .. �-.. .. ,."'.r .• - •• - • • • ' � .'•; ,; �.- ..... •:·· l •• • • . 
• 

._· • • • . • •••••·· <··· 1nUD1.ble and empathetic-·· :·demeanor, making.-, "Mark':s· · brand 'of 
intellectual inquiry · accessible and· contagious to· the people · around · · 
him. Mark's self-deprecating humor and self""effacing manner
evidence his quiet confidence and gentle nature. 
Mark is an intellectual who is driven by challenges. Never afraid of 

·ehard work, Mark is a terrific· role model not only to his children;· but_
also to his peers. He has always been a long-term thinker, and I have
long admired his stoic dedication to his education and career. I have
never known Mark to take the easy path in any endeavor, and, despite
the circumstances surrounding the writing of this letter, I have only
ever known Mark to be honest, forthright, and law abiding. He hase
always held himself and those around him to the highest moral ande
ethical standards. Moreover, I consider Mark's trustworthiness and
sense of fairness to be unimpeachable.e
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Mark together with· his· wife are a very civic-minded couple who have 
supported a myriad· of ·causes with their time, money, and spirit.e

. · ...·: '. Always eager to le1:1,d .a helping hand, Mar��has. always been· someone 
·e\· ._:::. .::· that others tum to _fQ(advice and support; <Ite·is, in the end, the· rare·e

·sort of individualthat.'this world needs niore· of� I look forward· to · -
. . _ seeing how Mark co�tinues to positively �mpact. the people an� 

. institutions around.hnn·as he embarks on thenext chapter in his Hfe�e· -

. {Pi�titter Letter). MarkJ�aJ-ajso been a source i��pifation and Support tb those 
.... -·· ..... . , . .. ·.. :-·.: 

.. . . .. ....... ·.-.·: �-.. .. •. ... -�-�-�- ·�· ... -: .. �:,, .. :·,/�.\i���.:,!i�t:��.·.;:··:.�.<.: .·. .. : . ·;,�::..·;-�;\,.,:::��;<,�·:· ,

, :,: .· 

From a young age, Mark displayed tremendous generosity and a dedication · 

to charitable service to others: 

Our high school had the motto "non sibi", which means "not for self'. 
Mark embodied this characteristic. In high school he worked at a 
camp for children with cerebral palsy for two summers. Most high 
school students I knew were still searching for their own identity �d 
had neither the maturity nor the compassion to help others who were 
less fortunate, especially those who behaved differently. Mark 
continued this commitment to others in college, where he volunteered 
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.
J ·: .... 

ras a literacy tutor· for adults pursuini their GED, and he is most 
recently helping, abused women through a rion�profit in New York 

•  •  ,. J  • •. -· (E.Older Letter). Indeed;_'.M�k and Jenifer M�g�(U.p.ave made charity:ru;id- ::_ .· .s

lunteer work an importan(p_art of their marriag�:· 
••• 

_
. . : . ·•· .  • • : •• 

.s.vos ...

.. . : 

·:· · , ·;F<;>r most of our m��ge_(the past niriey"�ar�frh�ve been a voluµteer"::/ ..· .·· ... ; for Sanctuary·· for :Y�iJies� a rion-profi(iliat'·��rves the vict��-�:tft:· ·:· .
·s · ·domestic violence ·aricf·buman trafficking_: ::··AF-every step ·alo�g tii��--'.· :" · 

..
. ::��-:./;>��Y�-�s-my_.inv�l:i.�mi()Y!��-���tµacy:Jii�liiii#.1��; Mark.��'�€it�;::_L:-�,�:-;· ·__ ·::. ·. 

.a �taunch supporter_Q(tf_t� work we do� iW,h�AJ_,wa� asked t.o jo� tlj,�;>_-,·_s-. _.. 
tinie-we have dlscusse�fa:·need that sim�iii�/h�;.snew cribs-for·th�r�:-:-:.' .:<·.·

1··s·-shelter,· Mother�s-Day··;.packages;·-adopting;;.families-for·the·sholidays;�: .. :.-.;,,�·- · ·
. :, :::.- .....:-· .•.·.:.· . ::::_· .. :·,· .. :chairlng··the· aimuaF;benefit;-�Mark has:·:iil�ayf-:::fesp6'ilded:willi'-.:filt�J::::·�':r>.�-�---_.-- · ·

-
·_:_i.: .. . . . . ,. -����si��i� ye�..:._·:· Ji!�-�}¾-�ci�� :_SUPPP1!; --�J;���f�fll"Y _has tn�d� ,j�i�;/\:._. _. : 
J': . ... · ••. · · Ht f __ . · . -_�possible for ·us -to. h�li:f�oii$an�s ·of yj�tµij�:(�vefy: . _year. · ,al�9F�.--� � · ··. · .: ._. .volunteers his· o� time Jµtoring at-risk young __ peopl_e in our shel��� .

sys�em. _Mark never-��s __ fors_anything for.Jiims�lf._aQd he is al��y�::; .:.· :· · .. :_ -_.i_::)/::;:;:.�;:: ·:..-:
{J. Megalli Letter). Mark-and Jenifer's.generosity-and charitable service has

., �--. . -.. . ·. ..
·· beei:l··· _. ·s· 

_
,.;· :' 

_
. _ 

remarkable to others: · 

... Mark has demonstrated exceptional generosity in my experience. · 
As befitting his .devotion· ·to family,· he and ·_his· wife have been 
regularly generous- to the_ Sanctuary for Families, an organization 
which works to prevent and address domestic abuse and related issues 
- enough so that Jenifer was ask�d to join their Board ·of Directors. In
addition, the Megallis have also been unerringly supportive of The
Center for Discovery, which serves children and adults with autism
and other disabilities and medical frailties: Because I serve on itss
board, and more importantly because my brother lives there, this

·organization is very close to my heart. By far more than any of my 
other friends, the MegaHis have been liberally generous and ever­
present at the unending fundraisers to which I have invited them. For 
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me, this fact alone speaks to the real goodness and loyalty that I have 
... V 'seen in Mark since the beginning. 

(N. Bly Letter). 

. Mark's friends and family have struggled to reconcile the serious �ist�es 
. . . . . . ..' . . '. ' . . . -. -. : . . . : . ·: •·. . .' - . � 

• • , • • .:.. •• � •. •• :. • • ·., •• .' ·-•• , ._ .: ·•· :·.,:• ·:•• 
r 

• 

�.b.-�:::::{· �. :-:..:-:: · - ....... · ·.:··· .. :: .-·}b{/;i�::;,;:;;: - - . ·: - - '. · · :..- :'·"t:t1/3:��:.��;:';:, - ···:··-'.'·::�·�0 - ,::;·,:;: - , •• .-:.. :.: , :' .:.- • '·:· , •• : 

. . .. .' . [Mar�l has l�d �qtll_:a _privil�ge4 and_. e��tjl.,P.lary life to this p�mi�,:,.;,: .. _e ·. one.that is' wholly incon_sistenf with the acti'o�s.'io which I understand·�- · ... . 
. _,;·_ .. - he.Jias ·pled guilty. ·-1 thir�fore· cannot recondfe\\'hat lknow to be\rtie:··,. ·,. ·.. ·.. .- · · 

· about his· •-character··and-;··-s·ense·· of-propriety,:·whfofr:were· unsurprising:· .. ;;. · ·· · ;:· · 
: · gi:verFhis:upbringirig/with� this ·'matter.:.-His--"entire:.ti-fe:tcf this poinHrc�s\�:��:-.··.:: -_·_. -·
. J�,�S�·.JD���4 by. r���9:s:! Ja4"�:r, .. earn�_?. �HW��t)lar�'- �ork,, �Q::;:i� :.-; 1

rdtjdicati9�,:.and·he· dist1f)@ishe4:h. .. mi. self_irt·w*Y���a ��iild.�ake·any;\:·_··�··: ·.· 
parents proud, especial�y one�. , 'like his, that .. immigrated · to this . -c_9�m,. :. . .. . -. : ... __ . . ... ·.. .. . - . ..

� ·�'. :. �-.:� ' .. . · '. -:::, 
._ .. � �" ' -·1rtt1ei�il, .. the s1tuationi4ar1lrttii/ht�e� is so irt�ort�igt�rit with- his va1�ts ·�-:�·::·�_:.:_: 

··and personal history that I·can assute·youthat ·he·:has ·already paid·a·e· 
terrible price. He has been disgraced personally and professionally.e
If Mark were a different kind of person, one who had a history ofe
seeking to inappropriately exploit his ·opportunities rather than. earn,e
by dedication.and hard work, the good name he has enjoyed to date, Ie
would·- consider this· a sad, predictable outcome. · As it is, I ame
confident that he is horrified by this devastating set back, and I hope
he is able to draw on a lifetime of success and achievement in getting
his life back on track.e

(A. Jain Letter). Another of Mark's friends, a practicing attorney, writes: 

.

. . . [I]t was with great surprise and disappointment that I learned from 
Mark of his current legal troubles. I have always known Mark to be 
exceptionally responsible so it should come as no surprise that my 
initial reaction upon hearing of the situation was that the nature of the 
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... .. 

-�� -� .. -· 

offense is wholly inconsisterit with · Mark's character and an 
·iexceptionally uncharacteristic aberration. Mark explained the charg·esi

- �- and described to me. what happened at length. I have never: heardi
_i·;··Mark·so utterly· desp�n4ent. . F_rom- our dis�ussion an� based· 011.;·o� 'i
-long-standing friendship;· I know these charges are a source ofi
geµ�inely intense rem ors� and signifi�ant emban:assment for_ h�� and ... . Jie ···deeply regrets the impact the situation . has had· on ail of tho.se -

·i. :: .iaffe'¢t�d by it ... At the:.��s�e. tijn�, I -know·.:Mark is r�ady. to .-take_.::/··i'i- -. .·_ :·:_tisjiorisibility for thi� $itii�tfon and I am ·confid�rit .that Mark will -�ot· ._· ·:·· .i. . ·ag�m allow hiniselfto he.-ifa similar predicament." : .i
. -\,;-�.JI(�;���_�: .. _ .. :-:, .··. -·· ·: ·'. .. -.=··:/;.,;?;::�;-�i��::_L�� .:::: · -·�.· :.:_:. ·._.· . <·-.:.�;:.;;}��\���:".· >>-> : .... ..·:..: �--<<=i:,)�;.:2.:�; i;,.(T. �e�I�t_Lett�r). Yet anoth�r,�Jp11g:t�� friend h� 9c,_qiµient�d. simil�ly:.. � .. ·;i

. ,; 
. ···--:- . �- � .. . - ... . .... "':; . ,_ ··· . _. . .. _- : ..·,-- .. . ·• . . . . - . 

.

. ·· •.. "';, .. ·:. 

·.:'t·:h�ve·:been, and -wtll c66tfuue·to be, prmid·to:·.;calf-Mark my friendi
--

· = .. ··<beeause·-in ·all :of these··5years·;�Phave --never 'seen: .. him\ invalved in ··any, .:;.,;·,-··.:
·i.. ·:sorf.ofmisconduct or·'tirletnicalbeliavior.- througf{nianfcoi)texts;arid;:.: __ '.:'-'">·:·- _i.: :_ 

. ��g�, pf l�fe, he has a���x�,:�dj�t!llguished hirp§_�lf.]?y Jris)1onesty ang-� ,.<-� 'i.'. . -- · 
· .-_:·�oµgl{tlie .trusthe ·m�pfrJttit-�ose ar01111ci li1��?As.:w� J1aye grown:. -�r;·.:::-· · :· :· . 

I ·have ·watched him become :a conscientious husband to Jenifer and .i . .i ..do#Qg..father to . . ' . .. . . . ... in addition to �e Jriehd he has � :. . .:. .�. ·Qe.�n)<;> so.,inat)y peQplf�p�-��t over the yeais:·.:.:.·. ·.. . · .�-=·�-�--.. � ;:�{::·;_· • . � �-.:��:�·.!·,�-l�f::;:��--�··:-- .· ... · .. · ... :·::·-�---:· ...
. · � -� Twas· saddened and truly :shocked· .'when Mark ·admitted guilt in thei
matters now before you. These. are serious matters and he n·ow owes a 
debt to society. Yet I ani convinced that Mark's misconduct was a 
grave but anomalous error in judgment rather than an indication of his 
character or normal patterns of behavior. He will be able- to repay his 

·debt niost · effectively by returning quickly to·· a normal life - a life 
where [he] can deploy his prodigious intellectual talents in the service 
of those around him. 

· · · - · · · · -.. 
..... 

(S. Schiesel Letter). Another writes: 

. . . I have known and observed Mark since he was a boy. I have 
followed with pride his academic successes at Yale and further as a 
Yale JD-MBA graduate. He is a hard working, highly intelligent 
scholar, a responsible citizen, a wonderful husband, a nourishing 
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parent, an ideal son, a hard working employee and a highly ethical ands..outstanding citizen. . ', : 
. . ,;.·,.·. 

·s_:i: \Yas shocked to le�_::o(Jhe charges against _-M�k, ·as he has alway� 
·s, oe·en an upright, law-a6iding person. As President of an investment.s
· adv_isory firm, I -�ow: our� is a precarious profe�sion. The incident . ·s.s·\vttli:which he is cliargect;'""is· very unlike Mark;·s ·character as I have-

. ..: :: : . _..Jaiowit. it · for years�: . . �]3µt�. ,·ij}_istakes happen: :aii�)tiQ . onejs perfect. ...- : : - . ..s. ..... . ·_:"<)°fjuijgrilent, a misguiqetf'��tfori or a inisplacel '. . ..s··.: Wfie.ther from a Iapse... . ...· @.st;·thes.incident obviou�Ifwas a "Mistake''.. A··''one-off' mistake.in .. __ - ,s
1· . .. : =..· - . �-:. 

-
·--.;:;:�:,g1P���s�· :1:lllh��mi��i:iai��r �d ur��---(.;-tvliti4�<:�ir��dy :P��d))�=.:;;:;��/::_. ·.-:" .:s ..

·---·de�ly for his mist��t��JJe·.-has been d�pnv�a :· from a career .'he· .. :., ... ·.·
· ···'j1��S.i�nately pursue4,' . .:���)�ffered. severe· _em.�tf9��r atid physica( : ,, . ·.·s·: ·stress¢s; has seen liis·:.p¢iioni�l life unravel, liis'famil:f life.·come under .. ··· ---�-·-...·.;

'..tremendous pressure 'and41as-,·been engulfed..w�tremendous shame :·.-...... ··:.-:·,� ·· · · · ··· .....,.. .. ·s

· ... . ·:.,. : .:\·!/\·... ·.-

· .M�k�� gn�at. sense of.sh�lt\�'.�<J remorse for his.��tiqp.s has been .palpable , · 
. . .. 

. ... ·:; ; . ..:.·. ' �.. . . . . . . ·.. 
. •: .. : •· ..;; . ' .. ·.. . . .• . .. 

. ... : .� ::.:·. ,· ·.. . . . . .. - . . . ·. : : .- . .
: . ...s

...-..,.·..
:.

•. . .. .. . . 
: 

.. 

-,..;_.:. •: ::;: .. 
... . .; ..· ._;_• .•.·:...: .. ··- ,. _

, ·.···· · · ,. . 

Mark has already been ..significantly punished. He. feels extreme.
shame and embarrassment. He can never return to the life he built for 
himself� All the studymg· in school that led to his career, and allsthe.
hard work. he put into that career- are now all gone. Thankfully he put
the· most value in his life 01 1 his _family. His love for Jen and his two 
children are_ paramount and will get him through this, but there is no 
doubt he has been punished by this whole ordeal. 

(A. Kayne Letter). Likewise, Ralph Nader, a long-time friend ofMr. Megalli's 

and his parents, writes: .s
This is only the second time I have written a letter asking a judge to 
be lenient in sentencing a defendant. I do so because I have known 
Mark Megalli (and his family) since Mark was four years old, have 
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.· · observed his repiarkable record as a student,· the great respect with ·which his teachers, classmates and colleagues have regarded him, and ..the strong, enduring fam_ily bonds that have· supported him throughout· - ., .· ·, ·his life. · ,_. .. ·. . ··· · · :... · ·e.
. ·.-:',:.·:···. · 

*** · 
. Mmk':_s remorse is:,reaJ�and. :de�p. His imnie.djatejm_d_parental family,� .....\-::.·\_. .·

_ .·_kt,low_s. he is ·sorry·for)iiS: misdeeds.· . His 9a.f��f.'iri the securitie{·: ... ...:. ,:::···. _ .. : ·· ·· . industry is gone� H�··. knows the high h�rdl�s,:· \both formal and· . -· . ..-. .. . . ·. 
-�. : · _ · ... < :.,;::·· ,-�:�(9.�4n�_i,_-:,��i' �is;,.·v�tj���t .m.J.�.>.re�_ab.ilifati�iiMJ�r�quir� hi�J�i<,;Jt.:�;;1;./..� :·-�. -=:-. ... • .. _·. -.'.--·· · . · · ·surmount. 

= 
. .• � ·- -. ... . 

, • . _.. • . 
: ; , -: -,_ �: •• : 

• ·. -� r:, :::. .He::�eprirnands hiinself'and-,strives-to come:'ouf:.�-,;:much better and·.- .... :·y_\/. . . · . .  
. 

·· so-cially'=productivehuman>beirtg·with- steady· supp:orFby family and.; .-r�.;-.,>
... . .  

. · .. ·.- ··. . , •.. 

· d ·wilP.· ·· society. .��;:.\:·..:·,··'::'.::·.···>.·:· ... mefias�·forith(f contributidns-�:,he'�cail. an niiake""-1:0 fie":-�,: . -
����f:10: �<rl,lSes for hirp��ir-\ . . 

'.:i/'.ii . . ,·. f;:'1\; - .(R� Nader Letter). 
m:eaf:.-�;::·:.; :·:tds'.at.lm&antly clear� howfv�r,:that}Jark is admii�f�d lov�d.by a .•

- - . ·· ·-- :·.----- -· · · . .- ·-
�--� ":::-:·· .· .· .  .  . . - . 

·.·-
. 

. . ···.: ......... :·.- ·._--� ;�-:- _,. . . : :¥ .. : .\ ·: : . .. -_�-�� .. �_: ...... �-�-�::: .. 
�::_�·-·.\many people who will continue to ·support him as he rebuilds· his life. As Mark's· ·. :·: · · brother Michael writes: . One blessing of this entire. experience has been watching the great·outpouring-of support that Mark has•received from his friends. People love my brother. They know him as I know him: an engaged listener, a devoted friend, and a great raconteur who always has a captivating,hilarious story to tell. They also know him to be brilliant, even­keeled, wise and honorable. 

*** . . . Mark is guilty of an error of judgment; based in misplaced trust. It's a mistake he will regret for the rest of his life. It's a mistake that 
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has already cost him the career he loved;· his· ability to provide for h_is ·e· · ··family, his reputation, and many months of sleep� 

:,1 _· haye to admit I ·haye_:Mgh hopes for lylatk'i.next chapter.·· ---�e-:./· ·. ___ :·. . ,process of remaking his life will take years, but-I know he'll meet the ./ ., . ' .. .chall�nge with the i�telligel!Ce, determination,. courage and integrity_ . ... . . : . . . . . .. . .he has ·always embodied. . . . . , .....' 
. .  . 

.' I: - .�;'" • .; __ -· - ... - .........·. • 

. . . . 

._·'.: .- · ·;... :..... ,fylf:{l�g�!JP1as_��uff �i�4·-�-�i�Qn�! -_�µm,1��t.io��J�q.g��mJc ��v��tioµ�::_ :,�;;;].;�::); .://..- .. _ - - . . . . 
j>rofe��io�af 'disloiatfon.and perin,�ent incapacitation, ·a� :a:·er.esult. bf his 'mis�o��iiJt :,· .. 

. . 
' 1 ', . .. ,. ,_ ... ,· ·_ ··, ••• - ·� •.• ••• 

. ·_·· 

• •. . 
·���--�- -.• �:�-����: .- • . 

· 
- -

. •• ·-· .:
..

. �;:. �: •• :: : · ___ :• •• 
• . 

·The -life ·he'-lias-�worked for over:cthe·�p
.. :::�·�:•.:,• :,;.-: 

· · · · ··ast 42 years is· irrevocably: altered, regardless--...:·',-·:·:: 
• ',• ·•· •.' ..... --�',:.�.��-�-���:· • ' .".,: <- ·, 

of wh_e���=4-�� .:4t���erated ity e��h,e . dict�!�.!-0:�!�:\', .� J�sJ���,/aj.Ql��� an<;! proP.9.TT�.P.p,a\
' .. ---4:• 

>··-::t?:�:...'·_·· - · ..�...:·_····.. ·� 

_e
.. 

.  •• _, .... :,. ............ ':• - • . . ····;,, ... ,• .• ,.,_,�•:::�� ....
.. 

..... � ••:"' 

the Courd�e.·µi1s _iiito account in ruling.that the fact of his· felony conviction,' vJith. 

its arr�y: o{�\�t
f

:piip_ iS. ·eff�ctly�Iy(:_ .. \ .. :, ..... i�jv_e COn�equ#,*p��- ·p_�y,0,n_d C\!S��di�l:_�i,pq��e�
' 

.
. 

.. 
. :.: :·..,.-.... :: . _

·::.· .. . . ,. - . .. .. ,' .. --:_ :·· . . . . . ,: ... . . . 

punishment·enoligh .. 

IV.eCONCLUSIONe
A substantively reasonable sentence here involves a substantial guideline. 

variance, coupled with no fine. Considerations of proportionality, the facts and 

circumstances of Mr. Megalli's offense conduct {specifically including his 

negligible personal gain), and the terrible collateral consequences he has either 

already or is about to suffer, readily establish this to be an insider trading 

prosecution replete with mitigation. 
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