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UNITED STATES OF AMERICA
Before the GFFICE OF THE SECREIARY |

SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3 - 18250

In the Matter of
DIVISION’S MOTION FOR SUMMARY
Mark Megalli DISPOSITION PURSUANT TO
COMMISSION RULE OF PRACTICE
Respondent. 250 '

Pursuant to Rule 250 of the Securities and Exchange Commission’s Rules of Practice and
the Court’s Order of November 7, 2017, the Division of Enforcement (the “Division”) respectfully
moves for summary disposition against Respondent Mark Megalli and for entry of an order barring
him from association with any broker, dealer, investment adviser, municipal securities dealer,
municipal advisor, transfer agent, or nationally recognized statistical rating organization based on

entry of a permanent injunction entered against Respondent in SEC v. Mark Megalli, Civil Action

No. 1:13-cv-03783-AT (N.D. Ga.).

PRELIMINARY STATEMENT

The issue in this case is simple—-whether Respondent, a convicted felon who generated
millions of dollars of illegal profits and avoided losses through illegal insider trading, who was
subsequently civilly enjoined from future such violations, and who continues to contest his legal
culpability, is fit to be associated with securities industry-related entities. The answer most

certainly is no, and Respondent should therefore be barred from participating in those activities.



On November 14, 2013, Megalli pled guilty to a criminal information charging him with

one count of conspiracy to commit securities fraud. United States v. Mark Megalli, Criminal No.

1:13-CR-442-RWS. Megalli purchased and sold shares of a publicly traded company on behalf of
ahedge fund he co-mahaged based on material, nonpublic information, which allowed the fund to
make approximately $2.6 million in profits and losses avoided. Subsequently, on December 17,
2015, the district court presiding over the Commission’s related civil action entered a final
judgment against Megalli enjoining him from further violatibns of Section 10(b) of the Securities
Exchange Act of 1934 (the “Exchange Act™) and Rule 10b-5 promulgated thereunder and Section
17(a) of the Secuﬁtiw Act (“Securities Act”).
The Division’s request for a permanent, industry-wide collateral bar is appropriate where,

-as here, a respondent’s conduct is egregious, recurrent, willful and knowing, and where the
respondent’s history in the securities industry makes temptatioﬁ to future violations likély. Thus,
the public interest requires that Megalli be barred from the securities industry to prevent him from
having any opportunity to commit future securities law violations.

PROCEDURAL BACKGROUND

The matter was instituted on October 12, 2017, and Respondent (through counsel) accepted
service on October 16, 2017. The Order Instituting Proceedings was based on the final judgment
of permanent injunction entered against Megalli on December 17, 2015. The Commission made
documents available to Megalli pursuantAto Rule 230(a)(1) of the Commission’s Rules of Practice,
and the parties participated in a prehearing conference with the Court. Megalli filed his answer on
November 6, 2017.

STATEMENT OF UNDISPUTED FACTS




Beginning in September 2009 and continuing through July 2010, Megalli, a Portfolio
Manager at Level Global Investors, L.P., (“Level Global’) in New York, obtained material, non-
public information from a contact at Carter’s Inc. (“Carter’s”) in advance of Carter’s quarterly and
annual earnings releases and other major corporate events. (Div. Ex. A, Information in United

States v. Megalli, Criminal No. 1:13-CR-442-RWS (N.D. Ga.).! While in possession of that

information, Megalli, knowing and consciously avoiding the knowledge that the information had
been obtained from a Carter’s insider in violation of the insider’s duties of trust and confidence to
Carter’s, earned illegal profits aﬁd illegally avoided losses for Level Global. Id.

On November 14, 2013, Megalli pled guilty to a criminal information charging him with
one count of conspiracy to commit securities fraud, resulting from his trading in Carter’s stock on
behalf of Level Global based on material, nonpublic information. (Div. Ex. C, Guilty Pleain

United States v. Mégalli, Criminal No. 1:13-CR-442-RWS (N.D. Ga.).2 On November 14, 2013,

the Commission filed a civil enforcement action against Megalli based on the same set of facts,
alleging that he violated Section 10(b) of the Exchange Act and Rule 10b-5 thereunder and Section
17(a) of the Securities Act. (Div. Ex. F, Complaint in SEC v. Megalli, Civil Action No. 1:13-cv-
03783-AT (N.D. Ga.).

On February 3, 2015, the Commission moved for summary judgment in its civil

enforcement action on the ground, among others, of collateral estoppel. (Div. Ex. G, Briefin

'On April 29, 2015, Megalli filed a Motion to Vacate, Set Aside or Correct Sentence, pursuant to 28 U.S.C.
§ 2255 (“habeas petition”) citing the Second Circuit’s holding in United States v. Newman, 773 F.3d 438
(2d Cir. 2014) as grounds for vacating his sentence. On September 25, 2017, the district court denied the
motion and denied respondent’s request for a certificate of appealability. Div. Ex. B, Order Denymg
Habeas Relief and Denying Certificate of Appealability.

2 Div. Ex. D is the transcript of Megalli’s guilty plea proceedings. Also attached, as Div. Ex. E, is the transcript of
Megalli’s sentencing hearing.



Support of Motion for Summary Judgment in SEC v. Megalli). Megalli filed his own motion,

styled a Motion for Judgment on the Pleadings, arguing that, because of the Newman decision, the
Commission could not, as a matter of law, establish his liability for insider trading. On September
24, 2015, the district court entered an order granting in part and denying in part the Commission’s

motion for sunmary judgment. SEC v. Megalli, 157 F. Supp. 3d 1240 (N.D. Ga. 2015).

Thereafter, at Megalli’s request, the Court held oral argument. The district court held that Megalli
could not be ordered to disgorge the profits gained and losses avoided resulting from his insider
trading in the account of his employer, Le\.rel Global. The Court therefore ordered Megalli to pay
disgorgement of $19,790, prejudgment interest of $3,633.71, and civil penalties of $38,500. SEC
v. Megalli, Case No. 1:13-cv-3783-AT, 2015 WL 13021472 (N.D. Ga. Dec. 15, 2015). The Court
also enjoined Megalli from future violations of Section 10(b) of the Exchange Act and Section
17(a) of the Securities Act. On December 17, 2015, the Court entered final judgment imposing
those remedies. Id.

ARGUMENT

L The Division’s Motion for Summary Disposition is Ripe and Appropriate

Pursuant to Commission Rule of Practice 250, the Division’s motion for summary
disposition is ripe at this time because: (i) Respondent has answered; and (2) the Division has
made its investigative file available to Respondent. Motions for summary disposition are
particularly appropriate where, as here, they are based on a respondent’s criminal conviction or the

entry of an injunction based on securities fraud. See, e.g., Eric S. Butler, Release No. 65204, 2011

WL 3792730, at *5-6 (Aug. 26, 2011)(Opinion of the Commission) (affirming ALJ’s grant of

summary disposition based on respondent’s criminal conviction for conspiracy to commit


http:3,633.71

securities and wire fraud); Gary M. Komman, Release No. 59403, 2009 WL 367635, at *12 (Feb.

13, 2009)(Opinion of the Commission)(affirming ALJ’s grant of summary disposition based on
cnminal conviction)(“We have repeatedly upheld the use of summary disposition by a law judge in
cases such as this one where the respondent has been enjoined or convicted of an offense listed in
Exchange Act Section 15(b) and Advisers Act Section 203, the sole determination is the proper

sanction, and no material fact is genuinely disputed.”), pet. denied Komman v. SEC, 592 F.3d 173

(D.C. Cir. 2010); Adam Harrington, Initial Decisions Release No. 484, 2013 WL 1655690, at *4-5

(April 17,2013) (ALJ Foelak) (granting summary disposition against respondent based on his
cniminal conviction for securities fraud, wire fraud, mail fraud, and conspiracy to commit these

offenses); Gregory Bartko, Esq., Initial Decisions Release No. 467, 2012 WL 3578907, at *2 (Aug.-

21, 2012) (ALJ Elliot) (“The Commission has repeatedly upheld use of summary disposition in
cases such as this, where the respondent has been enjoined or convicted and the sole determination
concerns the appropriate sanction. Under Commission precedent, the circumstances in which

29

summary disposition in a ‘follow-on’ proceeding involving fraud is not appropriate ‘will be rare

(citations omitted)); Richard P. Callipari, Initial Decisions Release No. 237, 81 SEC Docket 633,
2003 WL 22250402, at *2 (Sept. 30, 2033) (ALJ Foelak) (“The Commission, however, considers
summary disposition particularly appropriate in proceedings, such as this one, that are based on a

respondent’s conviction for fraud.”); see also Adoption of Amendments to the Rules of Practice

and Related Provisions, Release No. 52846, 86 SEC Docket 1931, 2005 WL 3199273, at *3 (April

21, 2005) (“Motions for summary dispositions are often made in cases where a respondent has
been cniminally convicted or an injunction has been entered and the conviction or injunction

provides the basis for an administrative order against the respondent.”).



1. Megalli Should Be Permanently Barred from the Securities Industry

Section 203(f) of the Advisers Act provides, among other things, that “[t}he Commission,
by order, shall ... [bar any person, at the time of the alleged misconduct, associated with an
investment adviser, from being associated with an investment adviser, broker, dealer, municipal
secunties dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization)] if it finds ... that such .. ... [bar] is in the public interest and that such [person] ...

" “either: (1) “has been convicted ... of any felony ... which the Commission finds ... involves the
purchase or sale of any security ...”; or (2) “is permanently enjoined by order, judgment, .or decree
of any court of competent jurisdiction ... from engaging in or continuing any conduct or practice
... in connection with the purchase or sale of any security.” Advisers Act §§ 203(€)(2), 203(e)(4),
203(f).

Here, it cannot be disputed that Megalli was both convicted of a felony involving the
purchase or sale of a security and permanently enjoined from engaging in or continuing a conduct
or practice in connection with the purchase or sale of a security. Either of the judgments is more
than adequate grounds for the associational bar the Division requests. Moreover, there is no
question that Megalli was associated with an investment adviser at the time of his misconduct.
Therefore, the only remaining issue is what remedial sanctions should be imposed on him.

In determining what remedial actions are appropriate in the public interest, the Court
should consider:

1. the egregiousness of the defendant’s actions;

2. theisolated or recurrent nature of the infraction;

3. the degree of scienter involved;



4. the sincerity of the defendant’s assurances against future violations;
5. the defendant’s recognition of the wrongful nature of his conduct; and

6. the likelihood that the defendant’s occupation will present opportunities for future
violations.

Butler, 2011 WL 3792730, at *3 (citing Steadman v. SEC, 603 F.2d 1126, 1140 (5"‘ Cir. 1979);

Komman, 2009 WL 367635, at *6 (same); Omar Ali Rizvi, Initial Decisions Release No. 479,

2013 WL 64626, at *6 (January 7, 2013) (Chief ALJ Murray)(same); Bartko, 2012 WL 3578907,

at *5 (same); Seghers v. SEC, 548 F.3d 129, 134 (D.C. Cir. 2008) (quoting Steadman).

The facts and circumstances here compel this Court to find it appropriate and in the public
interest to enter a permanent, industry-wide collateral bar against Megalli. See, e.g., John W.

Lawton, Release No. 3513, 2012 WL 6208750, at *10 (Dec. 13, 2012) (Opinion of the ‘

Commission) (ﬁnding a full industry-wide collateral bar appropriate against respondent even when
the underlying conduct predated passage of the Dodd-Frank Wall Street Reform and Consumer
Protection Act); Rizvi, 2013 WL 64626, at *7 (granting summary disposition against respondent
who was enjoined from future fraud and registration violations of the federal securities laws, and
who was associated with a broker and an investment adviser, and barring him from association
with an investment adviser, broker, dealer, municipal securities dealer, municipal advisor, transfer
agent, and nationally recognized statistical rating organization and from participating in an offering

of penny stock); Victor Teicher, Release No. 56744, 2007 WL 3254806 (Nov. 5, 2007) (Opinion

of the Commission)(affirming ALJ’s imposition of bar from association with any broker, dealer,
investment company, investment adviser, or municipal securities dealer against respondent who
was convicted of insider trading, and who was associated with an investment adviser); Bartko,

2012 WL 3578907, at *5-8 (granting summary disposition against respondent who was convicted

7



of felonies involving the purchase or sale of securities, among other things, and who was
associated with both a broker dealer and an investment adviser, and barring him from association
with an investment adviser, broker, dealer, municipal securities dealer, and transfer agent).

All relevant factors support the associational industry-wide bar that the Division requests.
Megalli’s violations were egregious. Megalli’s illicit trades generated $2.6 million in illicit profits
and losses avoided. Respondent’s Answer to the OIP, p.2. His violations were recurrent,
involving multiple trades on two separate pieces of insider information, separated by nine months.
Id. With substantial time to reflect both on the wrongfulness of his first occasion of insider trading,
he chose to dQ it again. His scienter was high. Megalli has a law degree and years of experience in
choosing investxpents for a hedge fund; hé had to know that his conduct was illegal. Moreover,
Megalli admitted at his criminal sentencing that “he knew [his conduct] was wrong.” Div. Ex. E,

Transcript of sentencing in United States v. Megalli, Criminal No. 1:13-CR-442-RWS (N.D. Ga.),

p. 22, lines 4-10.

While Megalli does make assurances against future violations, the Court should view those
in light of his continued effort to escape a judicial finding of liability in the cniminal action. While
Megalli admitted the facts pled by the US Attorney’s Office in his criminal case, and has admitted

the same facts in this action, he continues to maintain through the courts that the law does not

sanction his particular conduct.‘ (Div. Ex. H, Notice of Appeal in United States v. Megalli,
Criminal No. 1:13-CR-442-RWS (N.D. Ga.). He is appealing the district court’s denial of his
habeas petition. Finally, Megalli had authority over an account at Level Global. His contacts

included the contacts at Carter’s Inc. which he exploited for the fund for which he was responsible.



If he were to remain in the securities industry, he would undoubtedly be presented with

opportunities to commit future violations.

CONCLUSION

For all the foregoing reasons, the Division res;;ectﬁllly requests that this Court enter an
order barring Megalli from association with any broker, dealer, investment adviser, municipal
securities dealer, municipal advisor, transfer agent, or nationally recognized statistical rating
organization.

Respectfully submitted this 15% day of December, 2017,

Paa% eston II '
Counsgl Yor the Division of Enforcement

Securities and Exchange Commission
950 East Paces Ferry Road, Suite 900
Atlanta, Georgia 30326
huddlestonp@sec.gov

(404) 842-7616 (direct)

(703) 813-9364 (fax)
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CERTIFICATE OF SERVICE

Undersigned Counsel for the Division of Enforcement hereby certifies that he has served a copy of
the DIVISION’S MOTION FOR SUMMARY DISPOSITION PURSUANT TO COMMISSION
RULE OF PRACTICE 250 by electronic mail and by United Parcel Service, addressed as follows:

Secretary Brent J. Fields Hon. Carol Fox Foelak
Securities and Exchange Commission Securities and Exchange Commission
100 F Street N.E. 100 F Street N.E.
Washington, DC 20549-1090 Washington, DC 20549-1090
Paul N. Monnin, Esq.
Alston & Bird
1201 W. Peachtree Street
Suite 4900

Atlanta, GA 30309

This 15® of December, 2017

‘m dleston II
Senior Trial Counsel
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FOR THE NORTHERN DISTRICT OF GEORGIA BYy: £iN, Cle{
ATLANTA DIVISION Deputy Clerk

UNITED STATES OF AMERICA
Criminal Information

No. 1:13-CR-442-RWS

0.

MARK MEGALLI

THE UNITED STATES ATTORNEY CHARGES THAT:

COUNT ONE
Conspiracy to Commit Securities Fraud
(18 U.S.C.§371)

1. Beginning in or about September 2009, and continuing through in or about
July 2010, the exact dates being unknown to the United States Attorney, in the
Northern District of Georgia and elsewhere, the defendant, MARK MEGALLI,
did unlawfully, willfully, and knowingly conspire, combine, confederate, agree,
and have a tacit understanding with Eric M. Martin and others known and
unknown to the United States Attorney, to commit certain offenses against the
United States; to wit, securities fraud, in violation of Title 15, United States Code,
Sections 78j(b) and 78ff, and Title 17, Code of Federal Regulations, Section
240.10b-5.

' BACKGROUND

2. Atall times relevant to this Information:
a. The defendant, MARK MEGALLI, was employed as a Portfolio
Manager at Level Global Investors, L.P. (“Level Global”), a prominent hedge
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fund manager headquartered in New York, New York. MEGALLI worked out of
Level Global's New York office. In connection with his duties at Level Global,
MEGALLI was in charge of managing a multi-million dollar portfolio of the
securities of publicly-traded companies in the consumer sector, including
making investment decisions and causing the execution of securities transactions
for the benefit of the portfolio.

| b. Carter’s, Inc. (“Carter’s”) was a public company registered in Delaware
and headquartered in Atlanta, Georgia, which marketed clothing and apparel for
babies and young children in the United States. Carter's common stock was
listed on the New York Stock Exchange under the stock ticker symbol, “CRIL.”
Carter’s securities were registered with the United States Securities and
Exchange Commission (“SEC”) pursuant to Section 12(b) of the Exchange Act,
and the Company was required to file reports with the SEC pursuant to Section
15(d) of the Exchange Act. Carter's policies prohibited the unauthorized
disclosure of Carter’s confidential business information.

c. Eric M. Martin was employed by Carter’s from in or about January 2003
until his separation from Carter’s on March 24, 2009, first as Director of Investor
Relations and later as Vice President of Investor Relations. During his
employment with Carter's, Martin worked in the Company’s corporate
headquarteré in Atlanta, Georgia.

d. Richard T. Posey was employed as a Vice President of Operations for
various Carter’s brands and divisions and later as Vice President of Operations

for the Company’s wholesale sales business from in or about July 2002 until his

2
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separation from Carter’s in early 2013. During his employment with Carter’s,
Posey worked in the Company’s corporate headquarters in Atlanta, Georgia.
Posey’s position afforded him access to material, non-public information of
Carter's, including internal information about the Company’s business, financial
performance, and anticipated earnings and quarterly and annual financial
results, in advance of the release of such information to shareholders and the
SEC (“quarterly and annual earnings releases”).

e. Martin and Posey developed a personal and professional relationship
during their employment at Carter’s -- including travel, golf outings, lunches,
and other work and social events — which continued after Martin’s separation
from Carter’s and while Posey remained employed at Carter’s.

f. Following his separation from Carter's, Martin established an
investment advisory and consulting firm in the Atlanta area, Mellon Advisors,
LLC (“Mellon Advisors”). In or about September 2009, Martin became a paid
outside consultant to several financial institutions and investment firms, directly
- and through an expert networking firm.

g. On or about September 14, 2009, MEGALLI caused Level Global to
retain Martin, whom MEGALLI knew had fecently separated from his position
as Carter’s Vice President of Investor Relations, to be a paid outside consultant to
Level Global, through Martin’s firm, Mellon Advisors.

OBJECT OF THE CONSPIRACY

3. It was the object and goal of the conspiracy that the defendant, MARK
MEGALLI, along with Eric M. Martin and others known and unknown to the

3
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United States Attorney, willfully and knowingly, directly and indirectly, by the
@se of the instrumentalities of interstate commerce, and of the mails, and of
facilities of national securities exchanges, would and did use and employ, in
connection with the purchase and sale of securities, manipulative and deceptive
devices and contrivances in violation of Title 17, Code of Federal Regulations,
Section 240.10b-5 by: (a) employing devices, schemes, and artifices to defraud;
(b) makiﬁg untrue statements of material fact and omitting to state material facts
necessary in order to make the statements made, in light of the circumstances
under which they were made, not misleading; and (c) engaging in acts, praétices,
and courses of business which operated and would operate as a fraud and deceit
upon any person, in violation of Title 15, United States Code, Sections 78j(b) and
78ff, and Title 17, Code of Fedefal Regulations, Section 240.10b-5.
MANNER AND MEANS

4. The manner and means by which the conspiracy was sought to be
accomplished included, among others, the following:

a. From in or about September 2009 through in or about July 2010, the
exact datgs being unknown to the United States Attoméy, the defendant, MARK
MEGALLI, obtained material, non-public information (“Inside Information”) of
Carter's from Martin in advance of Carter’s quarterly and annual eamings
releases and other major corporate events, including information about Carter’s
quarterly and annual earnings per share (“EPS”), forward-looking guidance for
the Company’s future financial periods, and other financial performance

information and whether such information would meet, miss, or beat internal

4
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company expectations and estimates, previously issued guidance, and analysts’
consensus expectations and estimates.

b. The Inside Information provided to MEGALLI was obtained in
violation of (1) fiduciary and other duties of trust and confidence that Posey
owed to Carter’s, (2) expectations of confidentiality held by Carter’s, (3) written
policies of Carter’s regarding the use and séfekeeping of confidential business
information, and (4) Posey’s agreements to maintain Carter's confidential
business information in confidence and to refrain from using any Inside
Information of Carter’s for his own direct or indirect benefit, from trading on the
basis of such information, and from disclosing any Inside Information to others
for personal benefit.

c. Posey disclosed the Inside Information to Martin with the
understanding that Martin would purchase and sell securities based on the
information and, beginning in or about September 2009, that Martin would
disclose the information to certain financial institutions and investment firms for
which Martin was employed as a consultant for pufposes of executing securities
transactions based on the information. Posey did so for his own personal benefit,
which included but was not limited to stock tips about other publicly-traded
companies to which Martin had access, future networking opportunities,
friendship, and other tangible and intangible benefits. _ |

d. Martin in tumn purchased and sold Carter’s securities on the basis of
this information knowing that it had been provfded by Posey in violation of

Posey’s duties of trust and confidence to Carter’s, eamning illegal profits and

5
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illegally avoiding losses. Beginning in or about September 2009 and continuing
through in or about July 2010, Martin also disclosed Inside Information to
MEGALLI and other consulting clients with the understanding that MEGALLI
and the other consulting clients would purchase and sell securities based on the
.information.
e. MEGALLI in turn caused Level Global to purchase and sell Carter’s
securities on the basis of, in whole or in part, certain Inside Information provided
to him by. Martin, knowing and consciously avoiding the knowledge that the
Inside Information had been obtained by Martin from a Carter’s insider in
violation of the insider’s duties of trust and confidence to Carter’s, earning illegal
profits and illegally avoiding losses for Level Global.
OVERT ACTS

5. In furtherance of the conspiracy, and to effect the objects and purposes
thereof, the defendant, MARK MEGALLI, Eric M. Martin, and others known and
unknown to the United States Attorney committed various overt acts in the
Northern District of Georgia and elsewhere, including, but not limited to, the
following: |

Carter’s October 27, 2009 Earnings Delay
a. On or about October 22, 2009, after the close of business, Pose}_r had an
in-person meeting with Martin in Atlanta during which Posey disclosed Inside
Information to Martin relating to an internal investigation of accounting

irregularities at Carter’s, the possibility of a financial restatement, and a potential
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delay in the issuance of Carter’s quarterly earnings release previously scheduled
 for October 27, 2009.

b. On or about October 23, 2009, at approximately 11:23 a.m., Martin made
a cellular telephone call to MEGALLI that lasted approximately seven minutes.
During the call, Martin disclosed certain Inside Information that he had received
from Posey to MEGALLL

c. On or about October 23, 2009, at approximately 11:25 a.m., MEGALLI
ordered the sale of 300,000 shares of Carter's common stock in an account
controlled by Level Global, which would close out the entirety of Level Global's
remaining position in Carter’s common stock.

Carter’s July 28, 2010 Quarterly Earnings Release

d. On or about July 7, 2010, after the close of business, Posey had an in-
person meeting with Martin in Atlanta during which Posey disclosed Inside
Information to Martin relating to Carter’s financial performance for the second
quarter of 2010 and changes in its outlook.

e. On or about July 8, 2010, at approximately 10:39 a.m., Martin made a
telephone call to MEGALLI that lasted approximately nineteen minutes. During
the call, Martin disclosed certain Inside Information that he had received from |
Posey to MEGALLL

f. On or about July 8, 2010, at approximately 11:01 a.m., MEGALLI
ordered the short sale of 150,000 shares of Carter's common stock in an account

controlled by Level Global.
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g. Between July 8 and July 19, 2010, Martin and MEGALLI had telephone
conversations during which certain Inside Information was discussed. |

| h. Between July 12 and July 19, 2010, MEGALLI ordered the short sale of

an additional 150,000 shares of Carter’'s common stock in an account controlled

by Level Global.

i. Following the release of Carter’s quarterly results after the close of
business on July 28, 2010, at approximately 9:30 a.m. on or about July 29, 2010,
MEGALLI caused Level Global to cover its short position of 300,000 shares of
Carter’s common stock acquired between July 8 and July 19, 2010.

All in violation of Title 18, United States Code, Section 371.

SALLY QUILLIAN YATES
United States Attorney

N A O/
PAYVID'M. CHAIKEN

Assistant United States Attorney
Georgia Bar No. 118618
david.chaiken@usdoj.gov

S M.

STEPHEN H. MCCLAIN

Assistant United States Attorney
Georgia Bar No. 143186
stephen.mcclain@usdoj.gov

600 U.S. Courthouse

75 Spring Street, S.W.

Atlanta, GA 30303
404-581-6000; Fax: 404-581-6181
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF GEORGIA

- ATLANTA DIVISION
MARK MEGALLI, .+ MOTION TO VACATE
Movant, . 28 U.S.C. §2255
\2 . CRIMINAL INDICTMENT NO.
:  1:13-CR-0442-RWS-AJB-1
UNITED STATES OF AMERICA,

Respondent. :  CIVIL FILE NO.
:  1:15-CV-1433-RWS-AJB

ORDER ADOPTING MAGISTRATE JUDGE’S
FINAL REPORT AND RECOMMENDATION

The matter is before the Court on Magistrate Judge Alan J. Baverman’s Final

|| Report and Recommendation (“R&R”) [64], which recommends that Movant’s

counseled 28 U.S.C. § 2255 motion [40] and a certificate of appealability (COA) be
denied. Movant has filed objections [67] to the R&R.

In reviewing a Magistrate Judge’s Report and Recommendation, the district .
court “shall make a de novo determination of those portions of the report or specified
proposed findings or recommendations to which objection is made.” 28 U.S.C.
§ 636(b)(1). Absent objection, the district judge “may accept, reject, or modify, in
whole or in part, the findings and recommendations made by the magistrate judge,”

28 U.S.C. § 636(b)(1), and “need only satisfy itself that there is no clear error on the
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face of the record in order to accept the recommendation,” Fed. R. Civ. P. 72, advisory
committee note, 1983 Addition, Subdivision (b).

1. Discussion

A. . Background'

This action involves a violation of securities law by a remote tippee. A tippeev
may not trade on material nonpublic information from an insider “when the insider has
breached his fiduciary duty to the shareholders by disclosing the information to the
tippee and the tippee knows or should know that there has been a breach.” Dirks v.
SEC, 463 U.S. 646, 660 (1983). In determining tippee liability,

the initial inquiry is whether there has been a breach of duty by the
insider. This requires courts to focus on objective criteria, i.e., whether
the insider receives a direct or indirect personal benefit from the
disclosure, such as a pecuniary gain or a reputational benefit that will
translate into future earnings. . . . There are objective facts and
circumstances that often justify such an inference. For example, there
may be a relationship between the insider and the recipient that suggests
a quid pro quo from the latter, or an intention to benefit the particular
recipient. The elements of fiduciary duty and exploitation of nonpublic
information also exist when an insider makes a gift of confidential
information to a trading relative or friend. The tip and trade resemble
trading by the insider himself followed by a gift of the profits to the
recipient.

! The Court’s summary of the proceedings reflects much of the Magistrate
Judge’s language in the Report and Recommendation, with adjustments as necessary
for the purpose of de novo review.
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| Id. at 663-64. “Dirks specifies that when a tipper gives inside information to ‘a

trading relative or friend,’ the jury can infer that the tipper meant to provide the

equivalent of a cash gift.” Salman v. United States, _ U.S. , , 137 S. Ct. 420, 428

(2016) (hereinafter Salman).? A tipper breaches his fiduciary duty “when the tipper
discloses the inside information for a personal benefit. And, ... a jury can infer a
personal benefit — and thus a breach of the tipper’s duty — where the tipper receives

something of value in exchange for the tip or ‘makes a gift of confidential information

to a trading relative or friend.”” Id.,_U.S.at_, 137 S. Ct. at 423 (quoting Dirks, 463

U.S. at 664)). The issue raised by Movant in this action is whether, based on the

Second Circuit decision in Newman, an insider/tipper’s personal benefit can be

inferred (or a tippee’s knowledge thereof can be based on conscious avoidance)

absent a familial or close relationship between tipper and tippees. See United States

v.Newman, 773 F.3d 438 (2d Cir. 2014), cert. denied, _ U.S. _, 136 S. Ct. 242 (2015),

and abrogated, Salman, _ U.S. at _, 137 S. Ct. at 428.
Movant was charged by information with one count of conspiracy to commit

securities fraud by, among other things, causing the purchase and sale of “Carter’s

2 The underlying Ninth Circuit decision is United States v. Salman, 792 F.3d

1087 (9th Cir. 2015) (hereinafter Salman I), cert. granted in part, _U.S. , 136 S. Ct.
899, and aff’d, Salman.
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securities on the basis of . . . certain Inside Information provided to him by Eric T.

Martin, knowing and consciously avoiding the knowledge that the Inside Information
had been obtainéd by Martin from a Carter’s insider[, Richard T. Posey,] in violation
of the insidgr’s duties of trust and confidence to Carter’s,” in violation of 15 U.S.C.
§§ 78j(b) and 78ff and 17 CF.R. § 240.10b-5. (Information at 1, 4, 6, ECF No. 1
(tracking the language of § 240.10b-5.) Movant pleaded guilty to count one as
charged. (Guilty Plea and Plea Agreement, ECF No. 3-1.)°

At the plea hearing, the government set forth the following —

[T)he Government would be required to prove beyond a reasonable
doubt, first, in connection with the purchase or sale of securities, the
Defendant employed a device, scheme or artifice to defraud, or engaged
in an act, practice or course of business that operated, or would operate,
as a fraud or deceit upon persons; second, the Defendant acted willfully,
knowingly and with the intent to defraud; and third, the Defendant used
or caused to be used any means or instrumentalities of transportation or
communication in interstate commerce or use of the mails in furtherance
of the scheme.

. . . . In order to satisfy the first two elements of that test that I just
describedin aninsider trading case, the Government isrequired to prove,
first, that the original tipper, in this case Richard Posey, possessed

3 The Securities and Exchange Commission (SEC) brought a civil enforcement
action against Movant, and the final judgment was entered therein on December 17,

2015. J,, & omm’n v. Megalli, No. 1:13-cv-3783-AT (N.D. Ga. Dec. 17,
2015), ECF No. 66; see also Sec. & Exch. Comm’n v. Megalli, 157 F. Supp. 3d 1240

(N.D. Ga. 2015) (ruling on motions for summary judgment in 1:13-cv-3783).
4




AO T2A
(Rev.8/82)

Case 1:13-cr-00442-RWS-AJB Document 68 Filed 09/25/17 Page 5 of 23

material nonpublic information regarding a publicly traded company;
second, the original tipper, Rick Posey, disclosed this information to the
intermediate tippee, in this case Eric Martin, who disclosed it to the
remote tippee, in this case [Movant]; third, the remote tippee, [Movant],
traded in securities on the basis of the information; and fourth, the
original tipper, Rick Posey, breached a fiduciary duty to the source of the
information by disclosing it to the intermediate tippee, and the remote
tippee, [Movant], knew that the original tipper had violated a fiduciary
duty by providing the information to the intermediate tippee.

Now, inthe Second Circuit there’s currently an issue percolating[*]
that’s related to some of the insider trading prosecutions up there as to
whether there is a fifth element that the remote tippee in [Movant’s]
position must also know that the original tipper received a personal
benefit in exchange for disclosing the information to the intermediate
tippee. The Government’s position is that this element is not required.
Nevertheless, the parties have discussed it; and the Government’s
position is that as a factual matter — first, as a legal matter, it’s not
required. As a factual matter, if it was required, the Government could
prove it based on circumstantial evidence that [Movant] lanew or
consciously avoided the knowledge that Martin was meeting with friends
and contacts at Carter’s and had friendships with one or more persons at
Carter’s, his former employer. Finally, just so the Court is aware,
conscious avoidance or deliberate ignorance is sufficient to articulate the
knowledge and intent.elements under this, under the securities fraud
statutes that we’re discussing.

(PleaHr’g Tr. at 11-14, ECF No. 9.) Movant stated that he understood. (Id. at 14.)
The government stated that if the case went to trial the evidence would show

the following: (1) Mr. Posey disclosed insider information to Mr. Martin in exchange

* The issues percolating in November 2013 were decided in Newman on
December 10, 2014. '
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for reciprocal stock tips on other public companies, future networking opportunities,
friendship, and other tangible and intangible benefits and (2) Mr. Martin provided the
insider information to Movant, who used the information to sell and short Carter’s
common stock — knowing that Mr. Martin had recently left Carter’s and was meeting,
speaking, and socially interacting with a Carter’s insider’ and knowing or consciously
avoiding that Mr. Martin was obtaining the information from the Carter’s insider in
breach of the insider’s duties. (Id. at 17-19.) Movant presented no significant
disagreement on the facts,’ and the Court accepted his guilty plea. (Id. at 22-25, 31.)

In his sentencing memorandum, Movant referred to the then ongoing litigation
in Newman and pdinted out that he, Movant, had waived the possibility of requiring

the government to prove (1) a breach/personal-benefit in regard to the insider and

5 The government stated that the insider, Posey (whose name had been
unknown to Movant) and Mr. Martin had developed a personal and professional
relationship which included travel, golf outings, lunches, work events, and social
events, and which continued after Mr. Martin left Carter’s. (Plea Hr’g Tr. at 18-19.)

6 See Megalli, 157 F. Suipp. 3d at 1248 (“[Movant] concedes that in his guilty
plea he admitted that he made trades on ‘the basis of, in whole or in part, certain
material, non-public information provided by Eric Martin . . . knowing and
consciously avoiding the knowledge that the material, non-public information had
been obtained by Martin from a Carter’s insider in violation of the insider’s duties of
trust and confidence to Carter’s.”” (citation omitted)); see also Def. Mark Megalli’s
Answerat2, S.E.C. v. Megalli, No. 1:13-cv-3783-AT (N.D. Ga. Dec. 17, 2015), ECF
No. 13.
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(2) Movant’s kﬁowledge of that breach/personal-benefit. (Mov’t Sentencing Mem.
at 57-60, ECF No. 26.) Movant explained that he had not improperly waived a legal
defense but that the government’s ability to prove knowledée of benefit “is hardly a
foregone conclusion, which means it should factor as a mitigating circumstanée inthe
Court’s assessment of a reasonable sentence in this case.” (Id. at 60.)

At se;,ntencing, the government requested a sentence at the low end of the forty-
oﬁe to fifty-one month guidelines range, stating, among other things that Movant had
made a “tremendous demonstration of acceptance of responsibility.” (Sentencing Tr.
at 4, ECF No. 31.) Movant, through counsel, admitted — “[c]onscious avoidance . . .
is equally as culpable as actual knowledge but I’'m here to tell you that we also have .
actual knowledge in this case” — and then asked the Court to consider that jéil time
was not the end-all of deterrence as he was facing significant liability in the SEC
action ($3.17 million in disgorgement) then pending before the Honogable Judge Amy
Totenberg..7 (Id. at 7-9.) Movant took responsibility for his actions as wrong and life-
altering — “I knew it was wrong and I should not have traded oniit. ... We’re paying

a tremendous price . . . financially, emotionally, psychologically. . . . [W]e’re paying

7 In the December 2015 final judgment in the SEC action, Movant was ordered
to pay $19,790.00 in disgorgement. J., Megalli, No. 1:13-cv-3783-AT.

7
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a tremendous amount for my mistakes and 1 want to apologize to my family in
particular for putting them into this position.” (Id. at 22.) The Court imposed a
twelve month and one day term of imprisbnment. (Id. at 28.) ’fhe record does not
show that Movant appealed.

B. Motion to Vacate

In his motion to vacate, Movant argues that his conviction is subject to
collateral attack because, after he was sentenced, the Second Circuit Court of Appeals
in Newman modified the law so that the facts underlying Movant’s guilty plea no
longer establish the crime for which he was charged. (Mov’t Mem. at 2-4 (sealed un-

redacted version), ECF No. 44.)® Movant states that under Newman, (1) the personal

benefit to the insider/tipper must be a tangible economic benefit and (2) the remote
tippee (Movant) must actually know that the insider disclosed confidential information.
in exchange for such benefit. (Id. at 3-4.) Movant contends that under Newman —
which he asserts is binding on this Court as an extension of Dirks — the guilty plea
colloquy and factual proffer were deficient and his guilty plea is invalid (1) because

he was not subjectively aware that Mr. Martin was providing him with information

8 Movant pleaded guilty on November 14, 2013, and Newman was decided on
December 10, 2014. -




AO 72A
(Rev.8/82)

Case 1:13-cr-00442-RWS-AJB Document 68 Filed 09/25/17 Page 9 of 23

obtained from a Carter’s insider who had provided confidential information in

exchange for a personal benefit, an essential element under Newman, and (2) because

(113

the insider’s benefit was not “‘a potential gain of a pecuniary or similarly valuable

nature.”” (Mov’t Mem. at 3, 5, 16-27 (quoting Newman, 773 F.3d at 452).) -

Movant asserts that his challenge to his guilty plea is not barred by procedural
default (1) because Newman is so unprecedented as to provide cause for failure to
raise his claim earlier, which resulted in prejudice as he was deprived of a voluntary
and intelligent plea, and (2) because he shows actual innocence under the standard
announced in Newman. (Mov’t Mem. at 30-41.)

The government argues, among other things, that Movant’s claims are barred
by procedural default, which he fails to overcome, and additionally comments _that, in
his sentencing memorandum, Movant presented as a mitigating consideration the fact
that he was waiving his Newman defense. (Resp’t Resp. at 34-69, ECF No. 47.)

Inreply, Movant asserts that the Court has jurisdiction to hear a challenge to the
guilty plea for the first time on collateral attack. (Mov’t Reply at 9-13, ECF No. 52

(citing Bousley v. United States, 523 U.S. 614 (1998); Davis v. United States, 417

U.S. 333 (1974)).) In asserting his lack of criminal liability (i.e., actual innocence),

Movant states that he “does not contest that he relied on Carter’s inside information,

9
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knowing or consciously avoiding the knowledge that it had been imparted to Martin
in breach of an underlying fiduciary duty owed to Carter’s by someone with whom
Martin had been in contact prigr to communicating with [Movant.]” (Id. ;t 26-27.)
Movant, however, asserts thathe did not admit that the Carter’s insider/tipper received
a quantifiable, pecuniary benefit or that Movant was aware of the substance of that
benefit (as required under Newman). (Mov’t Reply at 27.)

Movant obtained a stay in order that the Court could c.onsider the United States
Supreme Court’s resolution of a case out of the Ninth Circuit, Salman I. Movant
contended that the matter oﬁ review in Salman I went directly to the merits of his

petition as it involved the Newman issue of whether essential insider trading elements

|| included (1) that the insider must receive a pecuniary or similarly tangible benefit for

his disclosure and (2) that the remote-tippee must be aware of the substance of the
exchange. (Mot. to Stay at 1-7, ECF No. 54.)
After Salman was decided, Movant filed a supplemental brief in which he

contendsthat the facts in Salman are “far removed from” and in “stark contrast” to the

facts in his case and that his § 2255 motion is removed from the purview of ,Salman..
(Suppl. Br. at 2-4, ECF No. 63.) Movant states that Salman addressed only the giving

of inside information to trading relatives when the remote tippee knew the identity of

10
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the tipper/insider and that, therefore, his Newman argument is not foreclosed by
Salman. (Id. at 4-12.)° Movant states that, absent a familial or close relationships
between the tipper and tippees, there is no high probability of a benefit which can be

inferred and a remote tippee cannot be held liable based on conscious avoidance of

~such “benefit.” (Id. at 11-12.)

C. The Magistrate Judge’s Recommendation

The Magistrate Judge found, under Bousley, that Movant’s challenge to his
guilty plea was procedurally defaulted by his failure to challenge it on direct review
and thathe must overéome his defaultin order to obtainreview. (R&R at 17, ECF No.
64); see Bousley, 523 US. at 616 (reviewing guilty-plea challenge that had been
procedurally defaulted on direct appeal and holding that the movant “may be entitled

to a [§ 2255] hearing on the merits of it if he makes the necessary showing to relieve

’ Movant argues that the tippee’s awareness of the insider’s benefit is required
because the United States Supreme Court declined “to disturb the Second Circuit’s
reversal in Newman of the underlying trader convictions based on the government’s
failure to prove the traders’ knowledge of insider benefit.” (Suppl. Br. at 6.)
Movant’s point is less than clear, but the Court emphasizes that when the United
States Supreme Court in reviewing Salman I from the Ninth Circuit declined “to
disturb the Second Circuit’s reversal in Newman of the underlying trader convictions
based on the government’s failure to prove the traders’ knowledge of insider benefit,”
(Suppl. Br. at 6), it did not thereby issue any kind of binding holding on a Newman
issue which was not before the Supreme Court.

11
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the default”). The Magistrate Judge found that Movant’s attempt to show cause by
asserting that his argument was novel failed because his “current arguments were
reasonably available to Movant to preserve and raise on appeal if he had wished to do
so, just as the arguments were available to the litigants in Newman.” (Id.) The
Magistrate Judge noted as follows —

In contrast to Movant, the defendants in Newman directly
appealed their convictions and challenged the elements that must be
proven for insider trading. Newman, 773 F.3d at 442-44. The same
arguments were available to Movant. (See Plea Tr. at 13 (government
discussing issue percolating in the Second Circuit on whether remote
tippee must know original tipper received a personal benefit); Mov’t
Sentencing Mem. at 57-60 (Movant discussing Newman issues); Resp’t
Ex. 1, Mem. at 23, ECF No. 50 (Movant discussing in a pre-plea
memorandum the issues in Newman)). Additionally, Movant argued in
his sentencing memorandum that his waiver of Newman issues should
weigh in his favor at sentencing. (Mov’t Sentencing Mem. at 57-60.)

(R&Rat17-18n.12.) The Magistrate Judge found that Movant’s attempt to overcome
his default by showing actual innocence failed because Newman was not binding
precedent in this Court and had been abrogated. (Id. at 19.)

D. Objections and Ruling on Objections

In his objections movant states that the R&R is “fundamentally objectionable

because, at its core, it posits that the U.S. Supreme Court abrogated [Newman] in

deciding Salman . ...” (Objections at 1, ECF No. 67.) Movant states that the R&R

12
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incorrectly determined that Salman rejected Newman’s determination that a personal
benefit could not be inferred based merely on a personal relationship absent “proof of
a meaningfully close personal relationship that generates an exchange that is
objective, consequential, and represents at least a potential gain of a pecuniary or

similarly valuable nature.” (Objections 1-3 (quoting Newman, 773 F.3d at 452).)

Movant asserts that, to the contrary, S alman decided only that a personal benefit could

be inferred when the insider/tipper and tippee are related by blood or marriage and the
tippee has direct knowledge of the source of information on which they relied. (Id.
at 1-2.) Movant sets forth four objections, which are addressed separately below.

1. First Objection

In his first objection, Movant asserts that Salman does not abrogate Newman

that it endorses Dirks, and that it ratifies and endorses Newman’s amplified
application of Dirks, an amplification that requires additional proof in regard to the
insider/tipper benefit for tipping chains thatinvolve unrelated parties when there is no
meaningfully close personal relationship, as in Movant’s case. (Objections at 4-7.)

Movant asserts that Newman and the Salman ratification of Newman entitle him to

reliefand show that his guilty plea to criminal insider trading was involuntary because

13
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he did not plead guilty to the essential elements of an (1) insider benefit and
(2) Movant’s knowledge of that benefit. (Objections at 6.)

Although the Court in § 2255 proceedings may “consider” a guilty-plea
challenge that is raised for the first time, that consider;.tion is through the lens ‘of the
rules on procedural default. See Bousley, 523 U.S. at 616 (reviewing guilty-plea
challenge that had been procedurally defaulted on direct appeal and holding that the
movant “may be entitléd to a [§ 2255] hearing on the merits of it if he makes the
necessary showing to relieve the default”). When a claim has been procedurally
defaulted, collateral review is barred, absent a showing of cause and prejudice or a

showing of actual innocence. See McKay v. United States, 657 F.3d 1190, 1196 (11th

Cir. 2011).
This objection fails. Movant’s argument 'based on Newman simply does not
demonstrate cause for his procedural default. Newman is not binding precedent. See

United States v. Veal, 322 F.3d 1275, 1278 (11th Cir. 2003) (“[I]t is important to note

that we are in no way bound by a decision from the Second Circuit Court of
Appeals.”).
Even if Newman were binding precedent, it has been abrogated, as discussed

immediately below. Further, the United States Supreme Court in Salman endorsed

14
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Dirks. It did not decide, or endorse, the Newman amplification of Dirks. See infraI.

D. 4.

The Second Circuit held in Newman that in order to show an insider/tipper’s
breach of his fiduciary duty (disclosing inside information for a personal benefit),
there must be evidence of a personal benefit — of a pecuniary or similarly valuable
nature — to the insider/tipper, when the disclo-sure occurred between business

associates or between family friends and there was no proof of a meaningfully close

personal relationship. Newman, 773 F.3d at 452. The Ninth Circuit subsequently

held in Salman I, (1) that additional evidence of a pecuniary or similar benefit is not

required in order to show an insider/tipper’s breach of their fiduciary duty by
disclosing information for a benefit, when the disclosure occurs between family
members, and (2) that a personal benefit could be inferred based on relationship

between family members. Salman I, 792 F.3d at 1092-94. Inreviewing Salman I, the

United States Supreme Court found that to the extent that Newman “held that the
tipper must also receive something of a ‘pecuniary or similarly valuable nature’ in
exchange for a gift to family or friends, . . . [the] requirement is inconsistent with

Dirks.” Salman, U.S.at_, 137 S. Ct. at 428 (quoting Newman, 773 F.3d at 452).

The Supreme Court observed that the facts in Salman I were in the heartland of the

15
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Dirks gift rule pertaining to relatives. Id. at 429. Thus, there remained a question as
to whether the Supreme Court’s treatment of Newman necessarily foreclosed a
Newman claim for a non-heartland relationship — a relationship that did not qualify
as “meaningfully close personal relationship.” United States v. Bray, 853 F.3d 18, 27
n.5 (1st Cir. 2017).
The Second Circuit has addressed that question, stating, “[w]e hold that the
logic of Salman abrogated Newman’s ‘meaningfully close personal relationship’

requirement.” United States v. Martoma, _ F. 3d _, , No: 14-3599, 2017 WL

3611518, at *1 (2d Cir. Aug. 23, 2017)."

The Supreme Court’s decision in"Salman explicitly rejected certain
aspects of Newman. See 137 S. Ct. at 428. While the Supreme Court did
not have occasion to expressly overrule Newman'’s requirement that the
tipper have a “meaningfully close personal relationship” with a tippee to
justify the inference thata tipper received a personal benefit from his gift
of inside information — because that aspect of Newman was not at issue

- in Salman —“[e]ven if the effect of a Supreme Court decision is ‘subtle,’

it may nonetheless alter the relevant analysis fundamentally enough to
require overruling prior, ‘inconsistent’ precedent.” Doscher, 832 F.3d at
378 (quoting Wojchowski v. Daines, 498 F.3d 99, 108 (2d Cir. 2007)).

' The Second Circuit Court of Appeals has allowed Martoma until October 6,
2017 in which to seek reconsideration. See United States v. Martoma, No. 14-3599
(2nd Cir. Aug. 23, 2017). The possibility of reconsideration does not change the
result here, however, because Newman is not binding within the Eleventh Circuit.

16
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We respectfully conclude that Salman fundamentally altered the analysis
underlying Newman’s “meaningfully close personal relationship”
requirement such that the “meaningfully close personal relationship”
requirement is no longer good law.

. . . Nothing in Salman(] . . . supports a distinction between gifts
to people with whom a tipper shares a “meaningfully close personal
relationship”. . . and gifts to those with whom a tipper does not share
such a relationship.

Martoma, F.3dat_,2017 WL 3611518 at *1. Movant’s first objection is overruled.

2.  Second Objection

In his second objection, Movant, relying on United States v. Peter, 310 F.3d 709

(11th Cir. 2002), argues that the R&R’s adherence to the doctrine of procedural
default is error when the district court lacked jurisdiction to accept his guilty plea, a
claim that cannot be procedurally defaulted. (Objections at7-11.) Movantasserts that
the facts underlying his guilty plea and the guilty plea colloquy are insufficient to
support his securities fraud conviction in that there is nothing to support the essential
elements of a benefit to the insider/tipper or Movant’s knowledge of the benefit. (Id.
at 10.) Movant argues that he could not waive his right to challenge a conviction
based on conduct subsequently deemed to be a non-offense by an intervening change

in law. (Id.at10-11.)

17
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The Court in Peter held that a challenge to the government’s charge for a non-
offense, though not contested at the time of his plea or on direct appeal, was not
subject to procedural default because such challenge went to the district court’s
jurisdiction. Peter, 310 F.3d at 711, 713.

~ Here, Movant’s attempt to switch to a jurisdictional challenge fails. Newman

the alleged intervening change in law (which is not binding in this Court), does nbt
demonstrate that the information, to which Movant pleaded guilty in this Court,
charged him with a non-offense. Movant does not otherwise show that the
information to which he pleaded guilty charged him with a non-offense, and a review
of the information shows that it tracks the applicable regulatory language related to
securities manipulation and deception. Seg United States v. Berger, 188 F. Supp. 2d
307, 337 (S.D. N.Y. 2002) (“The Information adopts, almost word for word, the
language of Rule 10b=5 to allege that Befger committed a securities violation. Asa
result, Berger’s challenge merely goes to the merits of the Government’s prosecution,
not to the jurisdiction of the Court.”). Movant fails to show that he was charged with

a non-offense.

18
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3.  Third Objection

In his third objection, Movant objects to the Magistrate Judge’s finding that his
argument based on Newman was not novel and was reasonably available at the time

that Movant pleaded guilty. (Objections at 12-16.) Movant asserts that Newman was

an “unprecedented change in controlling authority'that has since been ratified by the
Supreme Court.” (Id. at 16.)

As stated earlier, collateral review is now barred, absent a showing of cause and
prejudice or a showing of actual innocence, see McKay, 657 F.3d at 1196, and cause

may be provided by a “claim that ‘is so novel that its legal basis is not reasonably

available to counsel,”” Bousley, 523 U.S. at 622 (quoting Reed v. Ross, 468 U.S. 1,
16 (1984)). On de novo review, the Court agrees with the Magistrate Judge on this
issue. NLM was not so novel that Movant could not have raised the'm
issues — of which he was aware — before the Newman opinion was issued. See sugra.
L. C. (quoting R&R at 17-18 n.12).)

4, Fourth Objection

In his fourth objection, Movant asserts that, the rejection of his claim of actual
innocence is fundamentally objectionable because the R&R misapprehended that

Salman abrogated Newman and mistakenly relied on SEC v. Yun, 327 F.3d 1263

19




AOT2A
(Rev.8/82)

Case 1:13-cr-00442-RWS-AJB Document 68 Filed 09/25/17 Page 20 of 23

(11th Cir. 2003)."" (Objections at 16-23.) According to Movant, “the Supreme Court
actually affirmed Newman with respect to (i) the standard for remote tippee liability
in prosecutions involving, as in this case, ephemeral contractual or social contactsand
(ii) the level of trader knowledge required if the underlying tips have been secured by
more concrete consideration.” (Objections at 17.) Movant asserts that he “is actually
innocent of insider trading if the government is required to prove both a qualifying
insider benefit and his culpable knowledge of the same.” (Id. at 4.) Movant also
argues that he should be granted a COA. (Id. at 23-25.)

As stated earlier, a showing of actual innocence can overcome a procedural
default. McKay, 657 F.3d at 1196. A defendant who can show that he has been
convicted for an act that the law (as changed by binding precedent, including the
circuit court for the circuit of his conviction) no longer makes criminal, shows a

fundamental defect that is properly raised in a collateral proceeding. Davis, 417 U.S.

" The Magistrate Judge’s reference to Yun, which decided tippee liability for
securities fraud under the misappropriation theory, did not work an error that changes
the result in Movant’s case, which involves securities fraud under the classical theory.
The Magistrate Judge discussed, among other cases, Dirks and Yun. Further, Yun
discusses Dirks and classical and misappropriation theory and states that “there is no
reason to distinguish between a tippee who receives confidential information from an
insider (under the classical theory) and a tippee who receives such information from
‘an outsider (under the misappropriation theory).” Yun, 327 F.3d at 1276.

20
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at 347;'% see also Vosgien v. Persson, 742 F.3d 1131, 1134 (9th Cir. 2014) (“One way

a petitioner can demonstrate actual innocence is to show in light of subsequent case
law that he cannot, as a legal matter, have committed the alleged crime.”); Phillips v.

United States, 734 F.3d 573, 582-83 (6th Cir. 2013) (stating that actual innocence may

be shown by pointing to an intervening change in binding precedent which
demonstrates that the petitioner stands convicted based on actions that the law deems
non-criminal). Law from another circuit, however, does not represent an “intervening

change in the law that could serve as a basis for an equitable exception argument in

2 In Davis, on petition for certiorari from the Ninth Circuit Court of Appeals’
decision affirming the petitioner’s conviction, the United States Supreme Court held
as follows —

- In this case, the petitioner’s contention is that [the Ninth Circuit’s
application of the law in a case decided] after his conviction was
affirmed, establishes that his induction order was invalid under the
Selective Service Act and that he could not be lawfully convicted for
failure to comply with that order. If this contention is well taken, then

" Davis’ conviction and punishment are for an act that the law does not
make criminal. There can be no room for doubt that such a circumstance
‘inherently results in a complete miscarriage of justice’ and ‘present(s)
exceptional circumstances’ that justify collateral relief under s 2255.
Therefore, although we express no view on the merits of the petitioner’s
claim, we hold that the issue he raises is cognizable in a § 2255
proceeding.

Davis, 417 U.S. at 346-47.
21
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this Court that [Movant] stands convicted of an act that the law does not make
criminal.” Phillips, 734 F.3d at 585 (internal quotation marks and citation omitted)
(rejecting attempt to use law from another circuit to show actual innocence).
Movant’s final objection fails. As stated earlier, Newman is not binding in this
Court. Further, the Supreme Court in Salman did not affirm Newman, The Newman
decision was not, itself, before the Supreme Court. Accordingly, Newman remains
non-binding precedent, which has been abrogated by Salman and hasnow been further
abrogated by the Second Circuit. Salman, which is binding in thié Court, reinforced
Dirks, to which the Eleventh Circuit and this Court adhere and adhered at the time

Movant pleaded guilty. Movant does not show that Salman modified the Dirks

principle. Dirks is not new law, and Movant shows ‘no cause for his default of an
argument based on Dirks.
II. Conclusion

On de novo review of Movant’s objections, the Court agrees with tfle Magistrate
Judge and otherwise finds no clear error in the R&R. Further, a COA is not
warrantéd. Not all decisions resolving a motion to vacate, which peripherally involve
complex areas of law, are themselves complex or reasonably debatable. Such is the

case here, based on Movant’s procedural default.
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The Court agrees with the Magistrate Judge that Movant presents no reasonably
debatable issue that warrants a COA.

Accordingly, IT IS ORDERED that Plaintiff’s objections [67] are overruled
and that the Magistrate Judge’s Report and Recommendation [64] is ADOPTED as
the Order of the Court. IT IS ORDERED that the motion to vacate [40] is DENIED
and that a certificate of appealability is DENIED.

A
SO ORDERED this 28 day of September, 2017.
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GUILTY PLEA and PLEA AGREEMENT

Northern District of Georgia

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
CRIMINAL NO. 1:13-CR-442-RWS

The United States Attorney for the Northern District of Georgia (“the
Government”) and Defendant MARK MEGALLI, enter into this plea agreement
as set forth below in Part IV pursuant to Rule 11 (c)(1)(B) of the Federal Rules of
Criminal Procedure. MARK MEGALLI, Defendant, having received a copy of the
above-numbered Information and having been arraigned, hereby pleads

GUILTY to the sole count of the Information.
I. ADMISSION OF GUILT

1. The Defendant admits that he is pleading guilty because he is in fact guilty
of the crime charged in the Information.

II. ACKNOWLEDGMENT & WAIVER OF RIGHTS

2. The Defendant understands that by pleading guilty, he is giving up the
right to plead not guilty and the right to be tried by a jury. At a trial, the
Defendant would have the right to an attorney, and if the Defendant could not
afford an attorney, the Court would appoint one to represent the Defendant at
trial and at every stage of the proceedings. During the trial, the Defendant
would be presumed innocent and the Government would have the burden of
proving him guilty beyond a reasonable doubt. The Defendant would have the
right to confront and cross-examine the witnesses against him. If the Defendant

wished, he could testify on his own behalf and present evidence in his defense,
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and he could subpoena witnesses to testify on his behalf. If, however, the
Defendant did not wish to testify, that fact could not be used against him, and
the Government could not compel him to incriminate himself. If the Defendant
were found guilty after a trial, he would have the right to appeal the conviction.

3. The Defendant understands that by pleading guilty, he is giving up all of
these rights and there will not be a trial of any kind. |

4. By pleading guilty, Defendant also gives up any and all rights to pursue
any affirmative defenses, Fourth Amendment or Fifth Amendment claims, and
other pretrial motions that have been filed or could have been filed.

5. The Defendant also understands that he ordinarily would have the right to
appeal his sentence and, under some circumstances, to attack the conviction and
sentence in post-conviction proceedings. By entering this Plea Agreement, the
Defendant may be waiving some or all of those rights to appeal and to
collaterally attack his conviction and sentence, as specified below.

6. Finally, the Defendant understands that, to plead guilty, he may have to
answer, under oath, questions posed to him by the Court concerning the rights
that he is giving up and the facts of this case, and the Defendant's answers, if
untruthful, may later be used against him in a prosecution for perjury or false
statements.

III. ACKNOWLEDGMENT OF PENALTIES

7.The Defendant understands that, based on his plea of guilty, he will be

subject to the following maximum and mandatory minimum penalties:

2
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As to the sole charge in the Information

(18 U.S.C. § 371 - Conspiracy to Commit Securities Fraud)

a.

b.

Maximum term of imprisonment: 5 years.

Mandatory minimum term of imprisonment: None.

Maximum term of supervised release: 3 years.

Maximum fine: $250,000, due and payable immediately.

Full restitution, due and payable immediately, to all victims of the
offense(s) and relevant conduct.

Mandatory special assessment: $100.00, due and payable
immediately.

Forfeiture of any and all proceeds from the commission of the

- offense, any and all property used or intended to be used to facilitate

the offense, and any property involved in the offense.

8. The Defendant understands that, before imposing sentence in this case, the

Court will be required to consider, among other factors, the provisions of the

United States Sentencing Guidelines and that, under certain circumstances, the

Court has the discretion to depart from those Guidelines. The Defendant further

understands that the Court may impose a sentence up to and including the

statutory maximum as set forth in this paragraph and that no one can predict his

exact sentence at this time.

9. REMOVAL FROM THE UNITED STATES: The Defendant recognizes that

pleading guilty may have consequences with respect to his immigl"ation status if
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he is not a citizen of the United Sﬁtes. Under federal law, a broad range of
crimes are removable offenses, including the offense to which the Defendant is
pleading guilty. Indeed, because the Defendant is pleading guilty to this offense,
removal is presumptively mandatory. Removal and other immigration
consequences are the subject of a separate proceeding, however, and the
Defendant understands that no one, including his attorney or the district court,
can predict to a certainty the effect of his conviction on his immigration status.
The Defendant nevertheless affirms that he wants to plead guilty regardless of
any immigration consequences that his plea may entail, even if the consequence
is his automatic removal from the United States.

IV. PLEA AGREEMENT

10. The Defendant, his counsel, and the Government, subject to approval by
the Court, have agreed upon a negotiated plea in this case, the terms of which are
as follows:

No Additional Charges

11. The United States Attorney for the Northern District of Georgia agrees not
to bring further criminal charges against the Defendant related to the charges to
which he is pleading guilty, including any charges relating to any confidential
information provided to the Defendant by Eric M. Martin and Mellon Advisors,
LLC. The Defendant understands that this provision does not bar prosecution by

any other federal, state, or local jurisdiction.
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Sentencing Guidelines Recommendations

Base/Adjusted Offense Level

12. The Government will recommend, and the Defendant agrees not to
dispute or contest, the following applications of the Sentencing Guidelines:

a. The applicable offense guideline is Section 2B1.4 (“Insider Trading”),
resulting in a Base Offense Level of 8.

b. The amount of loss resulting from the offense(s) of conviction and all
relevant conduct is more than $2,500,000 but less than $7,000,000,
resulting in an 18-level increase in the Base Offense Level under
Section 2B1.4(b)(1).

Role in the Offense Adjustments
13. The Government and the Defendant stipulate and agree that the following
Sentencing Guidelines do not apply:

a. Ar{y enhancement or reduction for an aggravating or mitigating role
under Sections 3B1.1 or 3B1.2.

b. Any enhancement for abuse of a position of public or private trust,
or use of a special skill, in a manner that significantly facilitated the
commission or concealment of the offense, under Sectipn 3B1.3.

Acceptance of Responsibility
14. The Government will recommend that the Defendant receive the two-level
adjustment for acceptance of responsibility pursuant to Section 3E1.1 of the

Sentencing Guidelines, and the additional one-level adjustment if the offense
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level is 16 or higher. However, the Government will not be required to
recommend acceptance of responsibility if, after entering this Plea Agreement,
the Defendant engages in conduct inconsistent with accepting responsibility.
Thus, by way of example only, should the Defendant falsely deny or falsely
attempt to minimize Defendant’s involvement in relevant offense conduct, give
conflicting statements about Defendant’s involvement, fail to pay the special
assessment, fail to meet any of the obligations set forth in the Financial
Cooperation Provisions set forth below, or participate in additional criminal
conduct, including unlawful personal use of a controlled substance, the
Government will not be required to recommend acceptance of responsibility.

Right to Answer Questions, Correct Misstatements,
and Make Recommendations

15. The Government reserves the right to inform the Court and the Probation
Office of all facts and circumstances regarding the Defendant and this case, and
to respond to any questions from the Court and the Probation Office and to any
misstatements of .fact or law. Except as expressly stated elsewhere in this Plea
Agreement, the Government also reserves the right to make recommendations
regarding application of the Sentencing Guidelines. As to any Guideline issues
not specifically addressed in this Plea Agreement, the parties are free to advqcate

their respective positions at sentencing.
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Right to Modify Recommendations

16. With regard to the Government's récommendation as to any specific
application of the Sentencing Guidelines as set forth elsewhere in this Plea
Agreement, the Defendant understands and agrees that, should the Government
obtain or receive additional evidence concerning the facts underlying any such
recommendation, the Government will bring that evidence to the attention of the
Court and the Probation Office. In addition, if the additional evidence is
sufficient to support a finding of a different application of the Guidelines, the
Government will not be bound to make the recommendation set forth elsewhere
in this Plea Agreement, and the failure to do so will not constitute a violation of
this Plea Agreement.

Sentencing Recommendations

Downward Variance Recommendation

17. In this case, the Defendant expeditiously entered a plea of guilty prior to
indictment, thereby conserving limited judicial and prosecutorial resources. Asa
result, the Government will recommend that the Defendant receive a one-level
downward variance.

Specific Sentence Recommendation

18. The Government agrees to recommend that the Defendant be sentenced at

the low end of the adjusted guideline range.
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Fine--No Recbmmendation As To Amount

19.€The Government agrees to make no specific recommendation as to thee
amount of the fine to be imposed on the Defendant within the applicable
guideline range.
Reservation of Rights Under 18 U.S.C. § 3553(a)

20.€The Defendant reserves his right to argue for a downward variance frome
the Court at sentencing pursuant to 18 U.S.C. § 3553(a), and the Government
reserves its right to oppose such request or argument.

Financial Cooperation Provisions

Special Assessment

21.€The Defendant agrees that, within 30 days of the guilty plea, he will pay ae
special assessment in the amount of $100 by money order or certified check made
payable to the Clerk of-Court, U.S. District Court, 2211 U.S. Courthouse, 75
Spring Street, SW., Atlanta, Georgia 30303. The Defendant agrees to provide
proof of such payment to the undersigned Assistant United States Attorney
within 30 days of the guilty plea.
Restitution |

22.Pursuant to 18 U.S.C. § 3664(h), the Defendant agrees to pay, and thee
Government agrees to recommend, a minimum and a maximum of $50,000.00 as
restitution to the Clerk of Court for distribution to the following victims of the
offense(s) to which he is pleading guilty and all relevant conduct, including, but

not limited to, any counts dismissed as a result of this Plea Agreement:
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Carter’s, Inc.

¢/ o Chief Legal Officer

The Proscenium

1170 Peachtree St. NE, Ste. 900
Atlanta, GA 30309

Fine/Restitution - Terms of Payment

23. The Defendant agrees to pay any fine and/or restitution imposed by the
Court to the Clerk of Court for eventual disbursement to the appropriate account
and/or vicﬁm(s). The Defendant also agrees that the full fine and/or restitution
amount shall be considered due-and payable immediately. If the Defendant
cannot pay the full amount immediately and is placed in custody or under the
supervision of the Probation Office at any time, he agrees that the custodial
agency and the Probation Office will have the authority to establish payment
schedules to ensure payment of the fine and/or restitution. The Defendant
understands that this payment schedule represents a minimum obligation and
that, should Defendant's financial situation establish that he is able td pay more
toward the fine and/ or restitution, the Government is entitled to pursue other
sources of recovery of the fine and/or restitution. The Defendant further agrees
to cooperate fully in efforts to collect the fine and/ or restitution obligation by.
any legal means the Government deems appropriate. Finally, the Defendant and
his counsel agree that the Government may contact the Defendant regarding the
collection of any fine and/ or restitution without notifying and outside the

presence of his counsel.
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Financial Disclosure

24. The Defendant agrees that Defendant will not sell, hide, waste, encumber,
destroy, or otherwise devalue any such asset worth more than $5,000 before
sentencing, without the prior approval of the Government. The Defendant
understands and agrees that Defendant’s failure to comply with this provision of
the Plea Agreement should result in Defendant receiving no credit for acceptance
of reéponsibility.

25. The Defendant agrees to cooperate fully in the investigation of the amount
of restitution and fine; the identification of funds and assets in which he has any
legal or equitable interest to be applied toward restitution and/or fine; and the
prompt payment of restitution or a fine.

26. The Defendant's cooperation obligations include: (A) fully and truthfully
completing the Department of Justice's Financial Statement of Debtor form, and
any addenda to said form deemed necessary by the Government, within ten days
of the change of plea hearing; (B) submitting to a financial deposition or
interview (should the Government deem it necessary) prior to sentencing
regarding the subject matter of said form; (C) providing any documentation
within his possession or control requested by the Government regarding his
financial condition and that of his household; and (D) fully and truthfully
answering all quesﬁom regarding his past and present financial condition and

that of his household in such interview(s); and (E) providing a waiver of his

10
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privacy protections to permit the Government to access his credit report and tax
information held by the Internal Revenue Service.

27. So long as the Defendant is completely truthful, the Govemment agrees
that anything related by the Defendant during his financial interview or
deposition or in the financial forms described above cannot and will not be used
against him in the Government's criminal prosecution. However, the
Government may use the Defendant's statements to identify and to execute upon
assets to be applied to the fine and/ or restitution in this case. Further, the
Government is completely free to pursue any and all investigative leads derived
in any way from the interview(s)/ deposition(s)/ financial forms, which could
result in the acquisition of evidence admissible against the Defendant in
subsequent proceedings. If the Defendant subsequently takes a position in any
legal proceeding that is inconsistent with the
interview(s)/ deposition(s)/ financial forms —- whether in pleadings, oral
argument, witness testimony, documentary evidence, questioning of witnesses,
or any other manner — the Government may use the Defendant’s
interview(s)/ deposition(s)/ financial forms, and all evidence obtained directly or
indirectly therefrom, in any responsive pleading and argument and for cross-
examination, impeachment, or rebuttal evidence. Further, the Government may
also use the Defendant's interview(s)/ deposition(s)/financial forms to respond
to arguments made or issues raised sua sponte by the Magistrate or District

Court.

11
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Recommendations/Stipulations Non-binding

28. The Defendant understands and agrees that the recoﬁxmendations of the
Government incorporated within this Plea Agreement, as well as any
stipulations of fact or guideline computations incorporated within this Plea
Agreement or otherwise discussed between the parties, are not binding on the
Court and that the Court's failure to accept one or more of the recommendations,
stipulations, and/ or guideline computations will not constitute grounds to
withdraw his guilty plea or to claim a breach of this Plea Agreement.

Limited Waiver of Appeal

29. LIMITED WAIVER OF APPEAL: To the maximum extent permitted by
federal law, the Defendaht voluntarily and expressly waives the right to appeal |
his conviction and sentence and the right to collaterally attack his conviction and
sentence in any post-conviction proceeding (including, but not limited to,
motions filed pursuant to 28 U.S.C. § 2255) on any ground, except that the
Defendant may file a direct appeal of an upward departure or variance above the
sentencing guideline range as calculated by the district court. The Defendant
understands that this Plea Agreement does not limit the Government's right to
appeal, but if the Government initiates a direct appeal of the sentence imposed,

the Defendant may file a cross-appeal of that same sentence.

12
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Miscellaneous Waivers

FOIA/Privacy Act Waiver

30. The Defendant hereby waives all rights, whether asserted directly or by a
representative, to request or receive from any department or agency of the
United St;tes any records pertaining to the investigation or prosecution of this
case, including, without limitation, any records that may be sought under the
Freedom of Information Act, Title 5, \United States Code, Section 552, or the
Privacy; Act of 1974, Title 5, United States Code, Section 552a.

No Other Agreements

31. There are no other agreements, promises, representations, or

understandings between the Defendant and the Government.

h{OpenCourt,this 4 day of NW p 20(3

DO

SIGNATURE (D&fendant) SIGNATURE (Assistant U.S. Attorney)

MARK MEGALLI David MW

SIGNATURE (Attorney for Defendant) SIGNATURE (Assistant U.S. Attorney)
A T TheCla;

Suzanne Jaffe Bloom Steph
SIGNATURE (Attorney for Defendant)(_S APUR (Approving Official)
Paul N. Monnin afi
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INFORMATION BELOW MUST BE TYPED OR PRINTED

Suzanne Jaffe Bloom, Esq. MARK MEGALLI

NAME (Attorney for Defendant) NAME (Defendant)

Winston & Strawn LLP ¢/ o Suzanne Jaffe Bloom, Esq.
200 Park Avenue Winston & Strawn LLP
STREET STREET

New York, NY 10166-4193

CITY & STATE ZIP CODE CITY & STATE ZIP CODE

PHONE NUMBER (212) 294-4604 PHONE NUMBER

STATE BAR OF GEORGIA NUMBER

Paul N. Monnin, Esq.
NAME (Attorney for Defendant)

DLA Piper LLP

. One Atlantic Center

1201 West Peachtree St., Suite 2800
STREET

Atlanta, GA 30309
CITY & STATE ZIP CODE

PHONE NUMBER (404) 736-7804

STATE BAR OF GEORGIA NUMBER éﬁ’ bui2-
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I have read the Information against me and have discussed it with my
attorney. Iunderstand the charges and the elements of each charge that the
Government would have to prove to convict me at a trial. I have read the
foregoing Plea Agreement and have carefully reviewed every part of it with ﬁ\y
attormey. I understand the terms and conditions contained in the Plea
Agreement, and I voluntarily agree to them. Ialso have discussed with my
attorney the rights I may have to appeal or challenge my conviction and
sentence, and I understand that the appeal waiver contained in the Plea
Agreement will prevent me, with the narrow exceptions stated, from appealing
my conviction and sentence or challenging my conviction and sentence in any
post-conviction proceeding. No one has threatened or forced me to plead guilty,
and no promises or inducements have been made to me other than those
discussed in the Plea Agreement. The discussions between my attorney and the
Government toward reaching a negotiated plea in this case took place with my

permission. I am fully satisfied with the representation provided to me by my

attorney in this case.

W M _ufra]n3
SIGNATURE ([Jefendant) DATE
MARK MEGALLI
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Iam MARK MEGALLI's lawyer. I'have carefully reviewed the charges and
the Plea Agreement with my client. To my knowledge, my client is making an
informed and voluntary decision to plead guilty and to enter into the Plea

Agreement.

SIGNATURE (Defense Attorney) DATE
Suzanne Jaffe Bloom

WNMM”' M/(qﬁ/ls

SIGNATURE (Defense Attorney) DATE N
Paul N. Monnin

Filed in Open Court

This /4 f‘day of MWEmbEt 20 /3

ByMM__
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U. S. DEPARTMENT OF JUSTICE
Statement of Special Assessment Account
This statement reflects your special assessment only. There may be other
penalties imposed at sentencing.

Instructions:

1.

A o

Payment must be made by certified check or money order payable to:
Clerk of court, U.S. District Court
*personal checks will not be accepted* '

Payment must reach the clerk's office within 30 days of the entry of your
guilty plea
Payment should be sent or hand delivered to:

Clerk, U.S. District Court

2211 U.S. Courthouse

75 Spring Street, S.W.

Atlanta, Georgia 30303

(Do Not Send Cash)
Include defendant's name on certified check or money order.
Enclose this coupon to insure proper and prompt application of payment.
Provide proof of payment to the above-signed AUSA within 30 days of the

guilty plea.

17
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

UNITED STATES OF AMERICA DOCKET NO. 1:13-CR-442-RWS

V. ATLANTA, GEORGIA
DEFENDANT.

)
)
)
)
MARK MEGALLI ) NOVEMBER 14, 2013
)
)
)
)

TRANSCRIPT OF GUILTY PLEA
BEFORE THE HONORABLE RICHARD W. STORY
UNITED STATES DISTRICT JUDGE

APPEARANCES:

FOR THE GOVERNMENT: DAVID CHAIKEN, ESQ.
STEPHEN MCCLAIN, ESQ.
ASSISTANT U.S. ATTORNEYS

FOR THE DEFENDANT: PAUL MONNIN, ESQ.
DEFENSE ATTORNEY

COURT REPORTER: SHARON D. UPCHURCH

2114 U. S. COURTHOUSE
ATLANTA, GEORGIA 30303-3361
(404) 215-1354

PROCEEDINGS RECORDED BY MECHANICAL STENOGRAPHY, TRANSCRIPT
PRODUCED BY COMPUTER.

SHARON D. UPCHURCH, OFFICIAL COURT REPORTER
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PROCEEDINGS
(November 14, 2013; In open court)

THE DEPUTY CLERK: The Court calls the case of the
United States versus Mark Megalli, Criminal Number 1:13-CR-442.

THE COURT: All right. 1If counsel and the Defendant
will approach the podium, Mr. Goss will administer the oath to
the Defendant.

(The Defendant was sworn.)

THE COURT: Mr. Chaiken, you may proceed.

MR. CHAIKEN: Thank you, Your Honor. Your Honor, we
have a propoéed plea agreement for the Court's consideration.
It is in the case of the United States versus Mark Megalli,
case number 1:13-CR-442. Mr._Megalli flew down late last night
from Manhattan in order to have these proceedings todéy, and we
appreciate the Court being flexible and accommodating us,
notwithstanding the Court's trial schedule.

THE COURT: That's fine, thank you. Do you want to
go ahead and verify the signatures?

MR. CHAIKEN: Yes, Your Honor.

Mr. Megalli, I have a document entitled Guilty Plea
and Plea Agreement. Would you-please verify on page 13 and on
page 15 of the document is that your signature above your typed
name on the left side of the page on 13?

THE DEFENDANT: Yes, it is.

MR. CHAIKEN: And also on the left side of the page

SHARON D. UPCHURCH, OFFICIAL COURT REPORTER
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on 157

THE DEFENDANT: Yes, it is.

MR. CHAIKEN: And Mr. Monnin, as counsel to
Mr. Megalli, would you verify is that your signature on the
left side of the page on page 13 above your typed name?

MR. MONNIN: It is.

MR. CHAIKEN: And again on the left side of page 16
above your typed naﬁe? |

MR. MONNIN: It is.

MR. CHAIKEN: Thank you.

Your Honor, having verified the signatures, the
Government respectfully tenders the guilty plea and plea
agreement to the Court at this time.

THE COURT: Very well. Thank you.

EXAMINATION
BY THE COURT:
Q. Mr. Megalli, before I can accept your plea of guilty, I
will need to go over a number of matters with you. And as we
go through this process, if anything I ask is not clear, ask me
to clear it up.
A. Okay.
Q. It's important that you answer the questions truthfully.
You've taken an oath to tell the truth. Obviously, a failure
to do so could result in additional charges. BAlso, as you

answer the questions, if you will, as you've just done, answer

SHARON D. UPCHURCH, OFFICIAL COURT REPORTER
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out loud so the court reporter can take down your responses.
That allows us to have an accurate record of this afternoon's
proceedings. Do you understand?

A. Understood.

0. How old are you, sir?

'A. I'm 41.

Q. And what's your educational background?
A. I went to Yale for college and I went to Yale Law School
and School of Management where I received a -JD-MBA.
Q. In the last 24 hoﬁrs, have you taken any type of drugs,
medicine, pills, had any alcoholic beverages to drink?
A. I did take a prescribed sleep aid last night to help me
sleep; but other than that, no.
Q. That is not affecting your ability to think clearly or to
make judgments today?
A. No, sir.
Q. In the last or in recent times, have you suffered from any
type of mental illness or for addiction to alcohol or drugs?
A. No.

THE COURT: Mr. Monnin, are you aware of any issues
regarding your client's competence to enter this plea?

MR. MONNIN: I'm not, Your Honor.
BY THE COURT:
Q. Mr. Megalli, I'm going to go over a number of rights that

you're guaranteed by the Constitution and laws of the United
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States to be sure you understand these rights but more
importantly understand that by entering this plea of guilty,
you're giving up many of the rights.
First of all, you are pleading --

THE COURT:‘ He's pleading to an information; correct?

MR. CHAIKEN: That's correct.
BY THE COURT:
Q. You're pleading to an information. .You understand that
under the Constitution, you're entitled to have charges that
are felony charges presented to a grand jury for that grand
jury to determine if there's sufficient evidence to warrant
your being required to come before the court and answer the
charges by the returning of an indictment. Do you understand
you have that right?
A. Yes, Your Honor.
Q. Do you understand that by entering a plea to this
information, you're giving up that right and agreeing to answer
to charges that have been drawn by the U.S. Attorney and have
not been presented to the grand jury?
A. I do.
Q. Do you understand that regardless of whether you're
charged by an information or an indictment, you have the right
to plead not guilty and to have a trial by a jury?
A. I understand.

Q. Do you understand that you have the right to be
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represented by a lawyer throughout all proceedings and that if
you cannot afford counsel, counsel would be appointed to
represent you at no cost to you?

A. I do, Your Honor.

Q. Do you understand that if you pled not guilty and went to
trial, at the trial you would be presumed to be innocent and
the Government would have to overcome that presumption and
prove you guilty beyond a reasonable doubt?

A. Yes.

Q. Do you understand that at:-such a trial, you would have the
right to subpoena witnesses to compel their appearance on your
behalf at the trial?

A. I do.

Q. And do you understand that the witnesses for the
Government would have to come into court and testify in your
presence?

A. Yes.

Q. And do you understand that your lawyer would haveAthe
opportunity to cross-examine any Government witnesses, to
object to evidence offered by the Government and to offer
evidence in your behalf?

A. Yes.

Q. Do you understand that at a trial, while ybu would have
the right to testify if you chose to do so,vyou also would have

the right not to testify?
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A. Yes.

Q. And do you'understand that if you chose not to testify or
put on any evidence, those matters could not be considered
against you?

A. I do.

Q. Do you understand that in order to be convicted, the jury
would have to reach a unanimous verdict of guilty?

A. Yes.

Q. And do you understand that by entering this plea, you are
not going to have a trial; I will find that you're guilty based
upon your admissions here, and the only matter that will then
remain would be your sentencing by the Court?

A. I understand.

Q. And you're willing to give up that right and proceed with
a plea at this time.

A. I am.

THE COURT: Mr. Chaiken, if you would please
summarize briefly the terms of the plea agreement that the
Defendant has entered into with the Government.

And I'll be asking you after he goes over the
agreement if you will just confirm that your view is that this
agreement does represent the understanding that you have with
the Government.

If ydu would come up and turn this mike toward you,

Mr. Chaiken.
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MR. CHAIKEN: Yes, Your Honor.

THE COURT: Thank you.

MR. CHAIKEN: Your Honor, the plea agreement, under
the plea agreement the Defendant, Mr. Megalli, agrees to plead
guilty to the sole count of the criminal information which
charges a felony violation of 18, United States Code,

Section 371. He agrees to pay a special assessment of $100,
any fine imposed by the Court, and to forfeit all proceeds of
unlawful activity or substitute assets.

I want to say one thing briefly about that. There is
no forfeiture provision in the criminal information. There is
no order of forfeiture and the Government has not identified
forfeitable assets; and, therefore, as a practical matter,
there will not be forfeiture in this case. But this is in the
plea agreement as to make sure eVeryone is on the same page as
to the fact that it is mandatory and it is a technical
possibility, although as a practical matter, it's not, we don't
expect that that will happen.

~ Mr. Megalli has agreed as part of the plea to pay
restitution in the amount of $50,000 to Carter's Inc. And that
is intended to represent an equitable portion of the legal fees
incurred by Carter's to date in connection with the
Government's insider trading investigation. .
The plea agreement‘recites at paragraph 20 an unusual

provision; but nevertheless, it contemplates that Mr. Megalli
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reserves the right to argue under 3553 (a) for a downward
variance at sentencing. And, of course, the Government
reserves the right to oppose such request or argument.

And then the Court makes the final and ultimate
decisions on sentencing, notwithstanding anything the parties
agrée to in the plea agreement. And Mr. Megalli understands
that if the Court does not do that, it is not grounds to
withdraw from the plea agreement.

And then finally a very important provision appears

at paragraph 29. To the maximum and fullest extent of the law,

Mr. Megalli agrees to waive his rights to appeal which he would
ordinarily have and to his right to attack his conviction and
sentence pursuant to 28 U.S.C., Section 2255.

For its part the Government in the plea agreement
agrees to bring no further charges against Mr. Megalli relating
to the conduct to which he is pleading guilty. It agrees to
recommend that he receive full credit for acceptance of
reéponsibility under the guidelines. It agrees to récommend
that he receive an additional one-level downward variance for
his early pre-indictment resolution and acceptance of
responsibility. It agrees to recommend that he receive a
sentence at the low end of the adjusted guideline range, and it
agrées to make no specific recommendation as to any fine that
could be imposed upon him .by the Court.

There are also guideline stipulations contained in
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the plea égreement. Specifically, the parties stipulate and
agree that the applicable offense guideline is Section 2Bl.4
.which relates to insider trading and dictates a base offense
level ‘of eight.

The parties agree that Mr. Megalli is responsible for
illegal insider trading gains and losses avoided resulting from
the conspiracy‘and relevant conduct between 2.5 ﬁillion and
$7 million resulting in an eight-level -- 18-level increase in
the base offense level.. And the Government and Mr. Megalli
agree that the following two enhancements do not apply: First,
any enhancement of reduction for aggravating or mitigating role
under Sections 3Bl.1 or 3Bl.2; and secondly, any enhancement .
based on Mr. Megalli -- well, any enhancement based on an abuse
of a position of public or private trust or use of a special
skill in a manner that significantly facilitated the commission
or concealment of the offense.

Finaliy, the plea agreement recites that there are no
other agreements or understandings between the parties that are
not reflected in the agreement.

BY THE COURT:

Q. Mr. Megalli, does that reflect your understanding of your
agreement?

A. Yes.

Q. And you understand that as Mr. Chaiken has already stated,

the provisions concerning recommendations that may be made
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concerning your sentence are not binding on the Court such that
if I choose not to follow some recommendation, you understand
that you'll still be bound by your plea of guilty and that
would not'give you the right to withdraw the plea.

A. . I understand.

Q. Other than what's in this plea agreement, has any other

promise of any kind been made to you to get you to plead

guilty?
A. No.
Q. Other than the plea agreement, has anyone threatened or

forced you to plead guilty or told you that if you do not plead
guilty, additional chafges are going to be brought against you
or any other adverse action taken against you?
A. No. |

THE COURT: Mr. Chaiken, if youvwould state the
elements of the offense to which the Defendant is pleading.

These are the matters the Government would have to
prove beyond a reasonable doubt at trial.

MR. CHAIKEN: Your Honor, for the Government to prove
a violation as charged of 18 U.S.C., Section 371, the
.Government would be required to prove beyond a reasonable
doubt, first, that two or more persons in some way agreed to
ftfy to accomplished a shared and unlawful plan; second, that
the Defendant, Mr. Megalli, knew the unlawful purpose of the

plan and willfully joined in it; third, that during the
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conspiracy one of the conspirators knowingly engaged in at
least one overt act as described in the criminal information;
and fourth, that the overt act was committed at or about the
time alleged and with the purpose of carrying out or
accomplishing some object of the conspiracy.

Now, in this case the object of the conspiracy is
insider trading in violation of Title 15, United States Code,
Section 78j(b); 78f, as in Frank, f, as in Frank; and 17 CFR,
Section 240.10b-5. To prove that violation, the Government
would be required to prove be&ond a reasonable doubt, first, in
connection with the.purchase or sale of securities, the
Defendant employed a device, scheme or artifice to defraud, or
engaged in an act, practice or course of business that.
operated, or would operate, as a fraud or deceit upon persons;
second, the Defendant acted willfully, knowingly and with the
intent to defraud; and third, the Defendant used or caused to
be used any means or instrumentalities of transportation or
communication in interstate coﬁmerce or use of the mails in
furtherance of the scheme.

| Now, to -- and I apologize in advance to Your Honor,
but I think to make a fdll record, it is better to get into --
there are elements of the object and there are sub-elements
within thqt and I think to make a full record I wapt to get
into. In order to satisfy the first two elements of that test

that I just described in an insider trading case, the
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Government is required to prove, first, that the original
tipper, in this case Richard Posey, possessed material
nonpublic information regarding a publicly traded company;
second, the origihal tipper, Rick Posey, disclosed this
information to the intermediate tippee, in this case Eric
Martin, who disclosed it to the remote tippee, in this case
Mr. Megalli; third, the remote tippee, Mr. Megalli, traded in
securities on the basis of the information; and fourth, the
original tipper, Rick Posey, breached a fiduciary duty to the
source of the information by disclosing it to the intermediate
tippee, and the remote tippee, Mr. Megalli, knew that the
original tipper had violated a fiduciary duty by providing the
information to the intermediate tippee.

Now, in the Second Circuit there's currently an issue
percolating that's related to some of the insider trading
prosecutions up there as to whether there is a fifth element
that the remote tippee in Mr. Megalli's position must also know
that the original tipper received a personal benefit in
exchange for disclosing the information to the intermediate
tippee. The Government's position is that this element is not
required. Nevertheless, the parties have discussed it; and the
Government's position is that as a factual matter -- first, as
a legal matter, it's not required. As a factual matter, if it
was required, the Government could prove it based on

circumstantial evidence that Mr. Megalli knew or consciously
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avoided the knowledge thaﬁ Martin was meeting with friends and
contacts at Carter's and had friendships with one or more
persons at Carter's, his former employer.

Finally, just so the Court is aware, conscious
avoidance or deliberate ignorance is sufficient to articulate
the knowledge and intent elements under this, under the
securities fraud statutes that we're discussing.

BY THE COURT:

Q. Mr. Megalli, do you understand that those are the elements

‘that would have to be proved to convict you of the charge?

A. I do.

THE COURT: Mr. Chaiken, if you will now review
briefly what evidence the Government would expect to produce.

And after he does this, Mr. Megalli, I'll be’asking
you if you agree with these facts and if not, where you
disagree. So the purpose of this is to determine if there's,
in fact, a factual basis for me tb accept this plea.

Mr. Chaiken.

MR. CHAIKEN: Yes, Your Honor. As Mr. Megalli
indicated to the Court, he obtained undergraduate law and MBA
degrees from Yale University, one of the top universities in
the country. He briefly worked at top law and consulting firms
before becomiﬁg a securities industry professional in around
2003 working for several different New York hedge funds.

In August 2009 he accepted a job at a firm known as
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Level Global Investors, L.P., which was a multi-billion dollar
New York hedge fund. Mr. Megalli joined Level Global as the
portfolio manager responsible for managing --

THE COURT REPORTER: Excuse me. Would you slow down
just a little, please.

MR. CHAIKEN: I apologize.

(Discussion off the record.)

MR. CHAIKEN: Mr. Megalli joined Level Global as the
portfolio manager respoﬁsible for managing and making trading
decisions on behalf of a multi-million dollar portfolio of
securities of public companies in what is known as the consumer
sector. That would include retail and apparel companies and
other companies in the consumer discretionary space.

By the time he joined Level Global, Mr. Megalli had
successfully completed the New York Bar examination and was
admitted to practice law and also completed the Chartered
Financial Analyst examination which is a rigorous three-part
examination conducted over several years. It's also referred
to as the CFA examination. And this is significant because it
involves testing and instruction on a wide variety of
securities industry compliance issues including insider trading
and material nonpublic information.

In addition, as part of his employment at Level
Global, Mr. Megalli was required to review and agreed to abide

by numerous company policies including the firm's insider
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trading policy which defined and described material nonpublic
information in its various forms. Mr. Megalli would also have
been required to do the same thing at the hedge funds that
employed him prior to Level Giobal and was familiar with the
rules relating to insider trading.

In mid-September 2009, Mr. Megalli caused Level
Global to retain an individual named Eric M. Martin to be a
paid outside consultant té the firm to advise Mr. Megalli on
consumer stocks for $25,000 per quarter through Martin's
Atlanta-based firm Mellon Advisors. That's M, as in Michael,
E-L-L-0O-N, as in November. At the time Mr. Megalli knew that
Martin was the recently éeparated former vice president of
investigator relations for Carter's, Inc. Carter's is a
leading manufacturer of clothing and apparel for babies and
young children. It is headquartered here in Atlanta, Georgia,
in the Northern District of Georgia. It is also.registered
with the United States-Securities and Exchange Commission, and
its stock is listed on the New York Stock Exchange under the
ticker symbol CRI.

Beginning in September 2009 and continuing through
July 2010, Mr. Martin provided Mr. Megalli with material
nonpublic information regarding Carter's quarterly and annual
financial results and other events in advance of the public
disclosure of that information. The information related to

Carter's earnings per share, also referred to as EPS, forward
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guidance, and other confidential internal financial performance
information. Mr. Megalli, in turn, caused Level Global to buy,
sell and short Carter's common stock based, in whole or in
part, on this material nonpublic information. Mr. Megalli did
so knowing or consciously avoiding the knowledge that

Mr. Martin was obtaining the information from a Carter's
insider in breach of that insider's duties of trust and
confidence to Carter's.

Specifically, although Mr. Martin did not identify
his source by name, Mr. Megalli knew that Mr. Martin had
recently left the company, that he still had contacts at the
company, and Mr. Megalli knew or consciously avoided the
knowledge that Mr. Martin was meeting with, speaking with and
interacting socially with someone at Carter's who was giving
him information.

For example, in his initial proposal to Mr. Megalli
on September 8th, 2009, regarding a consulting arrangement,

Mr. Martin wrote in an email to Mr. Megalli that Mellon
Advisors would give Level Global notes and research based on a
variety of methods, including executive one-on-ones.

On September 30th, 2009, Martin sent two emails to
Mr. Megalli reqarding an upcoming meeting or dinner with
someone at Carter's. The first email stated: We'll be meeting
with CRI tomorrow. The second email stated: ‘We'll call you

Fri, for Friday, for my update on CRI and others after my
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dinner meetings. Mr. Martin and Mr. Megalli then had an
approximately 13-minute phone conversation on Friday,
October 2nd, 2009, as Mr. Martin had promised.

Similarly, on February 22nd, 2010, Mr. Martin sent an
email to Mr. Megalli requesting a call noting, quote, Got plus
update on Atlanta on our pending question which I did not think
that I would get, close quote. Mr. Martin would email
Mr. Megalli periodically requesting a call-back noting in the
email that he had a}positive update on Carter's or other update
regarding Carter's, particularly as the dates of Carter's
quarterly or annual earnings releases approached.

While Mr. Megalli did not know the insider's
identity, the evidence at trial would establish that Mr. Martiﬁ
was actually obtaining this material nonpublic information from
a Carter's employee Richard T. Posey. Mr. Posey at that time
was empioyed as a vice president of operations for Carter's,
and he was employed by Carter's between -- from about July 2002
until his termination in January 2013 and worked out of
Carter's corporate headquarters in Atlanta.

Mr. Posey and Mr. Martin had developed a personal and
professional relationship while Mr. Martin was still employed
at Carter's between January 2003 and March 2009. This personal
relationship included travel, golf outings, lunches and other
work and social events; and it continued after Martin's

separation from Carter's and while Mr. Posey remained employed
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at Carter's.

In connection with his employment at Carter's,

Mr. Posey had signed and agreed by various -- agreed to abide
by various company policies requiring him to protect
confidential information that had been entrusted to him by the
company and prohibiting him from misusing confidential inside
information for the benefit of himself or any other person,
including a nondisclosure agreement, code of business ethics,
conflict of interest policy and insider trading policy. 1In
addition, this information was treated by the company as highly
confidential. Conference calls in which it was discussed were
password protected, documents discussing it were stamped
confidential, and it was subject to limited dissemination
within the company.

Mr. Posey disclosed the information to Mr. Martin
over the phone, by text message, over drinks, and on the golf
course. And he did so in exchange for reciprocal stock tips
‘about other public companies to which Mr. Martin had access,
future networking opportunities, friendship and other tangible
and intangible benefits.

To give the Court an example of information provided
to Mr. Megalli, Mr. Posey tipped Mr. Martin and Mr. Martin
tipped Mr. Megalli and others in advance of Carter's
October 27th, 2009, announcement that it was conducting an

internal investigation into accounting irregqularities and would
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be delaying its earnings release for thé third quérter of 2009
which was scheduled for October 27, 2009.

After business hours on October 22nd, 2009, Mr. Posey
and Mr. Martin had an in-person meeting over drinks in Atlanta
during which Mr. Posey disclosed inside information about the
investigation and earnings delay to Mr. Martin. As soon as the
meeting ended, Mr. Martin placed a telephone call to a former
Wall Street equity research analyst previously identified as
Cooperator Number 1 during which Mr. Martin passed on the
information that he had received from Mr. Posey. Martin askedv
Cooperator Number 1 to wait to trade on the information until
Martin could warn his clients.

The next morning at 9:42 a.m. on Friday,

October 23rd, 2009, Mr. Martin sold his entire position in
Carter's stock, over 35,000 shares valued at approximately

$1 million. Later that morning at 11:23 a.m. on October 23rd,
2009, Mr. Martin placed a seven-minute call to Mr. Megalli
during which Mr. Martin disclosed inside information about the
investigation to Mr. Megalli. Less than two minutes into the
call, Mr. Megalli sent an instant message to Level Global's
head of trading in which Mr. Megalli ordered the liquidation of
Level Global's entire position in Carter's stock which at that
time was 300,000 shares valued at nearly $9 million.

The next trading day, Monday, October 26th,

Cooperator Number 1 placed a 12-minute phone call to
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Mr. Martin. Immediately after the call ended, Cooperator
Number 1 sold his entire position in Carter's stock, 15,000
shares valued at over $400,000, and bought November 30th
put options, correctly betting on Carter's stock price to
decline significantly.

The next morning, Tuesday, October 27th, 2009,
Carter's shocked the market with news of its internal
investigation and earnings delay; and its stock price fell over
20 percent in one day. The internal investigation ultimately
resulted in a multi-year financial restatement by Carter's,
criminal indictments of two of its former top executives for
securities fraud and related crimes, and three SEC enforcement
actions.

The Government does not contend that Mr. Megalli knew
about all of these other tippées and their trading and calls to
them, but these facts are offered to provide'a full picture of
the facts as the Government would expect them to be presented
at trial.

Finally, the Government is unaware of any evidence
that Mr. Megalli traded personally for himself in his own
accounts based on this information, but his bonus compensation
at Level Global was linked to the perfprmance of the consumer
sector portfolio. 1In other words, he traded for the firm and
for the possibility of better compensation.

BY THE COURT:

SHARON D. UPCHURCH, OFFICIAL COURT REPORTER




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:13-cr-00442-RWS-AJB Document 9 Filed 11/25/13 Page 22 of 33

22

0. Mr. Megalli, that's a lot of information, and I'm géing to
ask you not necessarily to go through everything that's been
stated here. As Mr. Chaiken has stated, he doesn't suggest
that you had knowledge of everything that's said there. But
what I want to focus on was your particuiar role in this, your
relationships with Mr. Martin, your knowledge of what was going
on, based on your backgrouﬁd the likelihood that you knew that
insider information was being passed to you. As to thése
matters, the representations that have been made by Mr. Chaiken
in terms of his evidence, with what part of that do you
disagree, if any?

A. I mostly agree factually with pretty much everything he
said. I'd like to make a couple of distinctions, if I may.

He stated I met Mr. Martin in mid-2009. I was introduced
to him towards the end of August right after I started at Level
Global, and I retained him in September. The main trade that
happened in October which Mr. Chaiken outlined was just a few
weeks after I had met him.

My understanding is, just to try to provide some context,
the coopé}ator that he mentioned and some of the other tippees
had known.Eric Martin for many, many years. And I just wanted
to draw that distinction that this was someone I had just been
introduced to.

0. Right.

A. Just as a very small factual correction.
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The only other real thing I guess --

MR. MONNIN: Judge, just quickly, I think what's
going to be very helpful for the record is for Mr. Megalli to
really focus in on what his intent and knowledge was in
relation to the October 23rd and October 26th trades. As the
Court pointed out and as Mr. Chaiken very fairly pointed out,
really what we're falking about here is an overall conspiracy.
But what's important for the Court to accept Mr. Megalli's
guilty plea is I think for Mr. Megalli to just tell the Court
in his own words what happened on the 23rd, what happened on
the 26th, what he heard from Mr. Martin, why he traded.

And Judge, I think what we're going to get to is that
Mr. Megalli is going to say, Look, he gave me information which
was confirmatory of the decision to trade and trade a
significant position. It's 300,000 shares valued at
$9 million, that's absolutely correct; but the nature of‘the
information was not quite as concrete as what the Government
would contend, but I consciously avoided stepping over that
threshold and saying to Mr5 Martin where did it come from,
because he's a securities professioﬁal and he's not asking
those questions for a reason.

So I'll let him address that.

THE COURT: Okay.

THE DEFENDANT; Right. So I have been advised not to

get too much into the factual elements. So I want to be

SHARON D. UPCHURCH, OFFICIAL COURT REPORTER




10

11

12

13

14

15

16

17
18
19
20
21
22
23
24

25

Case 1:13-cr-00442-RWS-AJB Document 9 Filed 11/25/13 Page 24 of 33

24

respectful of the Court, and I don't want to minimize my own
culpability here and I take full responsibility for everything
going on. So we'll put that as a preface.

But just for the record, it was very important for me
that the Government included language on conscious avoidance in
the charging instrument. I would not have been here pleading
guilty had they not done that because I was not willing to say
that Eric Martin had given me a specific tip-off about the fact
that there was going to be an accounting fraud or an earnings
delay. He never -- he did not do that. I found out about the
accounting delay on the morning of October 27th with everyone
else in the world, and I've stated as such from day one.

However, when he did call me on October 23rd, I did
have 300,000 shares of Carter's. The stocks had recently risen
from 25 to $29 which had been my price target which I wrote up
in September. I had started to liquidate a position that was
350,000, and so I had already started selling the position when
he called me. And he specifically said to me, as best I can
remember, and these may not be the exact words, but the basic I
think what was conveyed on that call was he said to me, Hey, do
you still own stock in Carter's? And I said to him, Yes, but
I've béen selling it. What do you think? 1Is that a good idea
or a bad idea? And he indicated to me that he thought it would
be a good idea to sell it.

He did not talk about accounting delay. As
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Mr. Chaiken pointed out, we were on the phone for less than two
minutes before the trade was entered in; and we certainly
didn't talk about vendor markdown and accommodations. And
later I found it was Kohl's, and lots of the details that came
out later. Specifically, though, the accounting problem we did
not discuss on that call.

What Ifm pleading guilty here today to is the
conscious avoidance. When he said to me, Yes, good idea, sell
the stock, that was a change from his prior opinion. And I
did -- I should have probed and asked more questions about why
are you telling me this, what are you basing this on. I did
know he had worked at the company before. And that was a
mistake and I'm going to be paying the consequences for that
mistake for the rest of my life, and I apologize to the Court
for that. But I just wanted to set the record straight.

MR. MONNIN: Tell Judge Story about the significance
of Mr. Martin to the decision to trade. Were you talking to
anyone else about Carter's?

THE DEFENDANT: The call with Eric Martin I would
characterize as a catalyst to continue selling stock. The
degision to buy and sell stock in Carter's was based on many
other factors which we've gone into great lengths with the
Government, and I think they're aware of our position in terms
of lots of the buying and selling indicators from other

sell-side research. But he was certainly, given, obviously,
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the timing of the trade, a catalyst for me to continue selling
stock.

THE COURT: Well, and actually to liquidate
completely in one fell swoop is essentially what you did.

THE DEFENDANT: feah. I, you know, if I'm being
honest, we often liquidate positions in front of earnings
events. There was not anything that unusual really about
liquidating a position. And a $9 million position is an
enormous sum of money. But to put it in context, Level Global
was a three-and-a-half billion dollar fund, and this was a very
small position relative to some of the much larger positions
that we had at Level Global. It was never more than one
percent of the assets of Level.

So it was not -- I think my understanding is at one
point Eric Martin characterized this as some huge enormous
position that never would have been established had it not been
for the inside information, and that is a mischaracterization.

THE COURT: And ybu certainly had reason to believe,
based on his having left the company, that he continued to have
relationships within the company.

THE DEFENDANT: Sure, yeah. I mean, I've left
companies before and you do keep in touch with people there,
and I assumed he probably did; although I would also like to
just point out I never heard the name Richard Posey or that

there was a V.P. of operation of anything specific like that
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until after Mr. Posey pled guilty.

MR. MONNIN: And, Judge, we don't contend that that's
necessary. That's not part of the Government's required
showing.

THE DEFENDANT: And let me reiterate I'm not trying
to minimize my culpability here. 1I'm just trying to be
accurate.

MR. CHAIKEN: And let me -- I've spoken too much
already, Your Honor. But just as to.add a nuance to this, the
Government does not contest Mr. Megalli's factual proffer that
he did not have any personal relationship with Eric Martin or
proféssional relationship really with him before September
2009.

However, the e&idence at trial would prove that
Mr. Martin, while the head of investor relations at Carter's,
had many meetings scheduled with Mr. Megalli over the years
while Mr. Megalli was working for various companies, including
the previous hedge funds that he was employed at. And so
what's important for us is not that they had a personal
relationship prior to September 2009 but that Mr. Megalli was
well aware of who Mr. Martin was at that time and where he had
worked.

THE COURT: What are the potential penalties that he
faces for the offense?

MR. CHAIKEN: Your Honor, the maximum term of
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imprisonment is five years. There is no mandatory minimum term
of imprisonment. The maximum term of supervised release is
three years. The maximum fine is $250,000. The Court may
impose full restitution to all victims of the offense and
relevant conduct. There's a mandatory special assessment of
$100 and forfeiture of any and all proceeds from the commission
of the offense. | |

BY THE COURT:

Q. You understénd that those are the potential penalties for
this offense.

A. I do.

Q. And you understand that in deciding what sentence to
actually impose, one of the factors I will consider will be the
sentencing guidelines. You and the Government have reached
agreement on how some of those guidelines should be applied.

A. Yes.

Q. And you understand, however, thaﬁ those guidelines are no
longer mandatory and I have the authority to impose a sentence

that's greater or less than what the guideiines call for.

A. I do.
Q. Also in your plea agreement you have agreed to waive
certain rights of review. Let me very briefly -- you know

these rights as an attorney probably anyway, but I need to
advise you of these on the record.

As a defendant in a criminal case in federal court, you
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would typically have the right to file a direct appeal
immediately after your conviction and sentence in which you
could raise any errors that you believe had been committed by
the Court to be reviewed by the Court of Appeals. You also
would have the right at a subsequent time to file a 2255
motion, petition for writ of habeas corpus in which you could

challenge the legality of your conviction and sentence. Those

are the opportunities that a defendant has to have his case

reviewed unless he gives those rights up.

In your plea agreement you've given up those rights
essentially except for two very limited circumstances. One
would be if I gave you a sentence greater than what the
guidelines call for. The other would be if the Government
filed an appeal for some reason. But except for those two
circumstances, you essentially will be bound by whatever
decision I make without any opportgnity for any other court or
judge to review those decisions. Do you understand that?

A. I do, sir.

THE COURT: And Mr. Monnin, have you discussed that
with your client such that you're comfortable that he
understandsAthe waiver?

MR. MONNIN: Yes, sir.

BY THE COURT:
Q. You understand that supervised release is a period of

supervision that would come after any period of incarceration.
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It would include rules governing your conduct that if you
violated could result in additional period of incarceration.
A. I do.

Q. You understand that you'll be required to pay a special
assessment of a hundred dollars.

A. (Nods head affirmatively.)

Q. Is there anything we've talked about that you do not feel
you fully understand?

A. No.

Q. Do you feel that you have had a sufficient opportunity to
discuss your case with Mr. Monnin and to have him advise you

concerning the entry of this plea before entering it here

today?
A. Yes.
Q. Are you satisfied with the represehtation he's provided to
you?
A. Extremely satisfied.

THE COURT: Mr. Chaiken, do you feel that you've had
a == I'm sorry. Mr. Monnin, do you feel that -- I was going to

say you just took me out of my game here. Do you feel that
you've had a sufficient opportunity to investigate your
client's case and advise him concerning the entry of the plea?
MR. MONNIN: Yes, sir. The Government has been very
forthcoming in providing its evidence and allowing us more ﬁhan

ample opportunity to present factual and legal challenges, and
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it's been a very fair process.

THE COURT: Are you aware of any reason I should not
accept this plea?

MR. MONNIN: No, sir.

THE COURT: Anything else you want me to address with
your client on the record today?

MR. MONNIN: No, sir. The Government was very fair
in stating the intent elements and the legal elements with
which we agree, and Mr. Megalli was able to address those in
his allocution.

THE COURT: Mr. Chaiken, anything else you wish the
Court to address on the record today?

MR. CHAIKEN: Not for the Government, Your Honor.
Thank you.

THE COURf: All right. I do find that the Defendant
understands these charges and the consequences of his plea. I
find that the plea has a factual basis, that it's free of any
coercive influence of any kind. I find there have been no
promises made to the Defendant except those set out in the plea
agreement, so I find that the plea is freely and voluntarily
entered and order that the plea bé accepted.

You're hereby adjudged guilty of the charge contained
in the criminal information.

The Court will set the matter for sentencing when we

receive the presentence report. Mr. Goss will contact counsel
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and arrange a sentencing at that time.

Any objection from the Government to the Defendant
remaining on bond pending sentencing?

MR. CHAIKEN: No objection. However, he is not on
bond. Actually, pretrial services recommended no supervision,
and he's —- the Court has ordered that he surrender a United
States and Egyptian passport, and the $10,000 signature bond;
and the Government will recommend that those, that order remain
in effect and unchanged.

THE COURT: Very well. éubject to those terms, you
will be permitted to remain free and just to report back at the
time of sentencing.

MR. CHAIKEN: 1I'm sorry, Your Honor. There was one
thing that if I could address Mr. Monnin for a second.

THE COURT: Yes.

(Discussion off the record.)

“"THE COURT: All right if there's nothing further,
we're adjourned. Thank you.

(Proceedings concluded.)

SHARON D. UPCHURCH, OFFICIAL COURT REPORTER
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(Tuesday, July 8, 2014, 2:35 p.m.)

THE COURTROOM DEPUTY: Court calls the case of United
States versus Mark Megalli, Criminal Number 1:13-CR-442.

THE COURT: All right, we are here for purposes of
sentencing and the Court has received the presentence report,
as well as submissions from the parties.

Based upon‘the presentence report, to which there are
nb objections, the probation officer found that the defendant
was at a total offense level of 23 with a criminal history
category of I, which places him at a 46- to 57-month custody
guideline range. The government has requested a one-level
downward variance, which the Court will approve, which would
place the defendant at a 22 offense level with a criminal
history category of I and a 41- to 51-month custody guideline
range after that variance.

-I suppose we should first address, though we've been
aréund this several times, the restitution issue. The Court
would be inclined to order the defendant to be responsible for
restitution to Carter's in the amount of $50,000.

If anyone wishes to be heard on that further I will
give you the opportunity now but otherwise that would be a part
of the sentence. Anything from the government?

MR. CHAIKEN: Nothing for the government, Your Honor,
thank you.

THE COURT: Anything from the defense?
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MR. MONNIN: Judge, the only thing I would say is
he's actually already deposited the $50,000. 1It's on deposit
with the treasury of the court and we would suggest that's an
addigional mitigating factor that we have here.

THE COURT: Very well. All right, then let's address
the 3553 factors.

MR. CHAIKEN: Thank you, Your Honor.

Your Honor spoke earlier about the difficulty in
sentencing Mr. Posey because of the Court's view that, you
know, he's one of us.

Well, this sentencing and this defendant is, I think
of all the three, is thelmost heartbreaking. Mr. Megalli truly
is ér could be one of us.

He went.to the same law school that a proéecutor in
ouf office went to, was a classmate of his. He went to college
with people that -- lawyers that we know. He has young
éhildren. He worked at the same law firm as a summer associate
that several prosecutors in our office worked at. It is
heartbreaking and tragic, I think.

At the same time, of these three defendants it's
clear that Mr. Megalli is the smartest guy in the room. Of tﬁe
three of them he's the one with the most experience in this
industry, the most sophisticated, the most intelligent, the one
who knew better to a far greater extent than the other two.

It's also his trading, liquidating an approximately
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$9 million position on the eve of Carter's earnings release, I
don't know how FINRA collects its information but I suspect
that this is one of the major reasons this entire investigation
ever started.

There's, you know, and there's counterbalancing
factors, including the fact that Mr. Megalli, like Mr. Posey,
agreed to waive formal indictment and come in and come clean
and plead guilty to a criminal information. He even agreed to
pay his ;estitution amount even before it was ordered by the
Court. That's tremendous demonstration of acceptance of
responsibility and attempting to make amends for his
misconduct.

The major distinguishing -- there's two major
distinguishing -- well, before I get to those, I did want ;o
point out' that to the extent that the Court believes this
factor is relevant, as it mentioned with the sentencing of
Mr. Posey, I don't believe that there has been any resolution
‘of the SEC -- parallel SEC enforcement action yet aé to
Mr. Megalli. I'm not suggesting that he won't be able to
amicably resolve that but, nevertheless, it's still pending.

There are two major distinguishing factors that I
think the Court should consider as to Mr. Megalli.

The first and probably the most important is that he
did not cooperate. The other defendants provided substantial

assistance to the government and I think that was part of the
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Court's calculus in Varying downward to such a great degree.
Mr. Megalli did not do that.

On the other side is the fact that I think
Mr. Megalli éightly points out that he did not profit
personally in a direct and tangible way from the misconduct.
Mr. Posey traded in company stock during blackout periods for
years. Maybe it's only thirty, forty, $50,000, but that's a
lot of money to people. 1It's also a lot of money considering
the salary that Posey made and the fact that it's not a very
diversified investment strategy.

Mr. Martin, of course, traded repeatedly for years on
inside information, including while he was at the company, and
he made hundreds of thousands of dollars doing that.

Mr. Megalli did not benefit in that kind of a way.
He benefited throﬁgh increased status. He wanted to be a top
performer at his firm; he was a new employee at the firm. And
I'm sure he regrets every second that he ever dealt with Efic
Martin because it's certainly not worth it.

That beihg said, as we pointed out in our papers,
there's a problem with excusing tippers whose tips result in
outsize profits, or traders at firms whose insider trading
results in outsize profits toAthe firm but do not belong to
them. And the Court needs to consider what, if any, deterrent
value there is to not sort of excusing or immunizing those

sorts of traders or tippers against the consequences of what
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they've done.

We are somewhat hamstrung. We're obviously very
cognizant of what the Court has done so far today, but,
nevertheless, we,are authorized only to recommend a sentence at
the low end of the guidelines, which I believe is 41 months in
this case, and we believe that is a reasonable sentence. If
the Court is inclined to go lower than that we think 24 months
would be an absolute basement for that in light of the faét
that -- given 511 of the facts and circumstances of the
offense. Thank you, Your Honor.

THE COURT: Thank you.

MR. MONNIN: Thank you, Judge. I do have some
witnesses. I just wanted to address one point briefly that
Mr. Chaiken had raised and I want to thank him for his
professionalism, thank him for his statements and sentiments to
the Court.

This has been an involved process. The Court, I
know, has taken a look at our submissions. I know they're
lengthy. I know that they're involved and I know the Court has
read and wrestled with all of them.

The one point that I want to make before I start
bringing witnesses up here is that the SEC settlement is
absolutely coming, Judge. In fact, I spoke with
Mr. Huddleston, who is still here in the courtroom, and said in

light of my client's sentencing memorandum, which as succinctly
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as possible says he did it, I mean in relation to the October
2009 trades, you were here for purposes of that Rule 11
colloquy, and my client said, yeah, absolutely, I traded and
I'ma securities professional and I knew that the information
that I was getting, that there were issues with it and I
probably should have stepped across that threshold and pursued
things further at that point, I'm just too intelligent of a
peréon, you know, there's a lot of money that was at stake, not
to have done that.

Conscious avoidance, Judge, is equally as culpable as
actual knowledge but I'm here to tell you that we also.have
actual knowledge in this case. I do not dispute -- and I've
had many conversations with the government about this -- that
if exhibits appeared on the screen that are consistent with
what we see in the PSR in terms of after-hours instant
messaging, electronic mail, that on its face bespeaks inside
information and the passage of inside information, there really
isn't a defense to that. There's mitigation with it, which is
what I've tried to explain to the Court in terms of our PSR
objections, but there's not a liability defense to it.

And the point that I'm trying to make there is that
because there's no liability defense to it and because we're on
record in a plea hearing, because we're on record in a
sentencing memorandum; my client is out of this industry,

Judge, you know that.
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We're going to work through a settlement with the SEC
that is going to involve permanent debarment from the industry.
This is an industry that my client has worked in for,
effectively, his adult life, Judge.

And the other component of this, and again I know
that I'm going to be calling witnesses up here and then I'll
briefly cap things off because I know that the Court has made
some decisions already today about things, the other part of
this is that disgorgement with the SEC is absolutely a huge
liability factor for my cliegf and, Judge, that's as recently
as 2014.

The state of the law prior to the Second Circuit
returning a decision called SEC v. Contorinis was that where
you have an individual trader who uses institutional trading
accounts to trade there is an argument there that disgorgement
goes only so far as the individual trader's personal gain. And
you've seen what our position is with respect to personal gain.
His variable compensation was baséd on a percentage of Level
Global's incentive fees, and I've laid that out for»the court.

Literally on the day that we were presenting that
type of argument to Mr. Huddleston and Graham Loomis- at the
SEC, the Second Circuit came back with SEC v. Contorinis and
said an individual trader can be liable in disgorgement for
institutional gain.

And, Judge, the important consideration there, and
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why I'm going to be asking for leniency as a result of that, is
that we fully intend to litigate that issue, I don't want the
Court not to understand that, and that issue is going to be in
front of Judge Totenberg. Bﬁt the Second Circuit opinion
establishes that it could be likely that Mr. Megalli is facing
economic liability in disgorgement of $3.17 million. And the
way that the SEC is able to collect on disgorgement is through
cohtempt. It's an equitable remedy. So what we're facing is
that the burden is entirely on us té basically disprove
disgorgemeht liability and then we're facing a contempt remedy
when we're dealing with that.

So I think as you're factoring in to your decision
process where Mr. Megalli should end up, that should be a
significantAcomponeﬁt of this. Jail is not the be-all, end-all
of deterrence here. And as I mentioned, I'll sum that up in a
moment but I just wanted to let the Court know that we are
going to be settling with the SEC, we will be litigating
disgorgement. I suspect that that is going to be happening
fairly quickly here.

With that, I just would like to recognize, I believe
that most, other than ‘the Carter's personnel and a few folks

from, I believe, your staff, Judge, and the U.S. Attorney's

Office, everyone else here on Mr. Megalli's side of the

courtroom are friends and family of Mr. Megalli's and they

actually flew down here. The vast majority of them came down
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from New York of their own volition and on their own dime to
support Mr. Megalli through this process and they've been very
supportive of him throughout.

He's a remarkable persén and he has generated an
exceptional amount of love and affection from people who are
incredibly supportive of him and who will continue to support
him after this process is done.

So with that said, I would like to call his mom,
Mrs. Viviane Megalli.

MR. CHAIKEN: Your Honor, may I make one point --

THE COURT: Yes.

MR. CHAIKEN: -- before we start with the witnesses?

We had discussed with respect to Mr. Martin and
Mr. Posey the "why" factor. They draw comfortable salaries,
they have loving, supportive families and children and parents,
and I think that same consideration would apply with
Mr. Megalli with one caveat.

Mr. Megalli did not cooperate in this case. But I
suspect that if he ever did he would tell us -- and this is
based on what I've seen, what has been publicly reported -- I
suspect that he would tell us that there is tremendous pressure
to succeed in the business in which he was involved and to get
any edge that you can and in fact that some believe it is your
duty to your clients to do the best you can for them. And so

that may be one piece that sort of mitigates his culpability as
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compared to Mr. Megalli -- I'm sorry, Mr. Martin and Mr. Posey.

THE COURT: Thank you.

Yes, ma'am, come on up, ma'am. If you will just
state your name and then you may make your statement.

VIVIANE MEGALLI: I'm Viviane Megalli.

Your Honor( I stand in front of you as a mother that
is hurting, helpless, and begging for your mercy.

Mark is a great person. He is actually an amazing
person who would never hurt ényone. He always made us very
proud. He worked very hard through his whole life, as a
faithful husband and as a wonderful, wonderful father. He's
always tried to help others and he's a perfect combination of
brilliance, kindnéss, and generosity. I apologize for my --

THE COURT: 1It's okay.

VIVIANE MEGALLI: He took a misstep which he paid
dearly for, losing everything he loves, absolutély loves.

Both my husband and I always lived by the rule of

honesty and integrity. The kids were very young, we always

make sure to tell them honesty, integrity, and kindness is the
most imporfant thing in a person's character and I know they
live by that truth.

We were living the American dream. We immigrated to
this country in 1968. We all worked very hard. My husband was
a lieutenant colonel in the U.S. Army. We had wonderful

children and wonderful grandchildren. I have four
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grandchildren, two from each of my sons.
Last year has been a disaster for all of us. It
started with Mark losing his job, being humiliated in a way

that is really almost inhumane.

He had his passport ‘confiscated. _
I :-c she lives in Egypt

And I know God is not going to let me down. I pray
every day for strength to be able to cope with this very hard
period in our lives. I love my husband, I love my sons, and I
adore my grandchildren. Please don't impose a sentence on
these _ May God guide you to do the right
thing and we would like to be able to turn the page and end
this nightmare. Thank you for hearing me out and I'm sorry for
my emotion.

THE COURT: 1It's quite all right. Thank you.

MR. MONNIN: Judge, next is Dr. Mike Megalli, who is
Mark's father.

DR. MEGALLI: Your Honor, after hearing you speak in
the last two cases I was sitting through, I don't think that
anything I'm going to say -- you said it better than I can say
it about the children and grandchildren; Only thing I want to
tell you, that we came here 46 years ago and it's been aA

wonderful experience. It was absolutely the American dream in
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every which way.

We were blessed with two great boys and we had
basically -- it's very simple, not just education, moral
education and civic service. It was always those three things.
You have to, you know, not just to be educated, but honesty,
integrity and kindness. And I used to tell them you do to
people what you like.them to do to you, period, siﬁce they were
five years old and that was basically what we told them all the
time. So this was the model that we went with all our lives.

As for civic service, I don't want to keep listing
the things, you have letters from everywhere where Mark has
done, you know, all kind of things in his life. And his
brother is no less than him, he was the head of the committee
service in Andover and got an award from Brown University for
community service. We've been always -- and was, humbly, I was
also volunteer for the police department in Rye, New York for
years.

As for the life got shattered and not any different
than the other two people, it's a horrendous thing to happen to
anybody. And I mean after I practice for 14 years I took an
M.B.A. and went into healthcare management and ironically my
job was mostly have to do with quality éssurance and corporate
compliance.

So for 25 years I worked with‘the Catholic Health

System and its affiliated hospitals in New York. I didn't care
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about making a lot of money in practice because I wanted to
have my time with my family. We have no -- I have no brothers
or sisters, nor my wife. So our boys were our family; there
was nobody else.

And I only just, you know, keep repeating. Mark
happened to be, and you can tell from all the letters you got
and from all these wonderful people that flew all the way from
New York and different places to support him, he is the most
kind, the most honest, the most peaceful, nonconfrontation,
which I think personally miéht éven be a negative to be
nonconfrontational and not to fight but that's different story.

Jenifer, his lovely wife who was his classmate at
Yale, now had to take the children and Mark and moved to New
Orleans. She might probably speak to that herself. But the
I . B [ can't imagine them not having
their father around because it is just a clése—knit family,
like I'm sure almost everybody.

I just hope that you find that with a smart guy like
this community service probably help society a lot more than |
incarceration, but that's up to you, Your Honor, and I leave it
in your hand. Thank you.

THE COURT: Thank you.

MR. MONNIN: Judge, this is Michael Megalli, Mark's
brother.

MICHAEL MEGALLI: Hello.
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THE COURT: Good afternoon.

MICHAEL MEGALLI: Good afternoon. Thank you for the
opportunity to speak to Your Honor.

Mark is my younger brother and my best friend. I
know him better than I know anyone in the world. It's almost
impossible to believe that I'm here today on his behalf just
knowing what I know about him and the code with which he's
conducted himself throughout his entire life.

You know, while we're here in this court today for
Mark to be judged, no one is a tougher judge on Mark than he is
on himself. 1I've never known anyone to hold themselves -- to
push themselves harder or to hold thémselves to a higher
standard. But I've also learned some things abéut Mark
watching him as he's grappled with the situation that is so
difficult, I can only imagine.

And, you know, one of the things I think is just the
bravery with which he's handled himself and I think he's had
the courage to own up to the situation the way that I
personally found inspirational.

Another is the incredible lack of self-pity or guile.
I mean, this has never been about Mark or feeling sorry for
himself or, you know, blaming others. He's taken full
responsibility for it and I think his only consideration
fhroughéut the entire process has been the continuity of

raising his children.
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The other thing that I tﬁink for all of us has been
such a blessing has been the outpouring of support. Mark is.
the kind of person who -- there are dozens of people from every
chapter of his life who have come out and supported him and
supported our family and I think without them this would have
been that much harder, but it also would have been, you know,
we might have been able to tell ourselves that it was just our
own bias as a family that, you know, hold him up as such an
extraordinary person.

That's basically all I have to say. Thank you for
the opportunity to speak.

THE COURT: Thank you.

MR. MONNIN: Your Honor, next is Nell Wells, who is
Mark's mother-in-law.

MS. WELLS: Good afternoon.

THE COURT: Good afternoon.

MS. WELLS: I'm Nell Wells. I live in Columbus,
Georgia, and Mark is my son—-in-law.

We've known Mark for at least 15 years and we are so
proud of him. We think as much of him as we do our own
children. And we just pray to the Lord that there will be a
way for Mark to get out of this to get on with his life and we
just know that there's a reason for this and we just pray for
justice. Thank you so much.

THE COURT: Thank you.
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MR. MONNIN: Your Honor, last is Jenifer Megalli, who
is Mark's_wife.

JENIFER MEGALLI: Your Honor, first I just wanted to
say quickiy thank you so much to my family and all of our
friends for being here with Mark today and supporting us and to
my cousins who are keeping the girls.

I've known Mark for almost 24 years and we've been
married for 14 years. - As a husband and a father and a best
friend he is gentle, truthful, supportive, dedicated and very
loyal and I love him so much. We are faced with this crisis
which in many ways has put the very fabric of our family in
jeopardy.

But most of all I am proud of the way Mark has
handled it. He's been so brave and so strong for us, for me,
and setting such a good example by being honest about the
mistakes he has made and sincere about the remorse he feels.

The conseqﬁences of his mistakes for our lives have
been very real for the last two years going through this and
will continue to be. The practical implications, as you know,
mean that Mark can't work in his chosen field.

Meanwhile I have been | for 2 vhile.
now and I -- Mark has been taking care of our girls full-time
recently so thatVI can go back to school to complete my
master's degree so that I can go back to work and support us

financially going forward. Pursuing this is a big change for
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us and requires a tremendous amount of hours per week, like 75

or 80 hours a week,

him.

and there's no way I could do it without

He's been so supportive. Taking him away from me and

from us during this time would be extremely punishing for me

and for our daughters.

Finally, I just want you to consider Mark's character

and the many ways that he can continue to do good in the world.

I can't imagine that we will ever really move on from this

experience but please consider Mark's talents and intelligence

and kindness and give him the chance to remain with us and

prove himself.

My children and I and our whole family can bear

witness to his admission of guilt and his acceptance of the

consequences,

his respect for the law, which is very strong,

his remorse at his wrongdoing, and most of all his

determination to make better choices in the future. Thank you.

THE COURT:

MR. MONNIN:

Thank you.

Thank you, Your Honor. That concludes

the witnesses that I have and let me just be very brief.

I know the Court said in the prior hearing that you

reset the order of the hearings today to correspond to your

perception of relative culpability and obviously I agree with

you,

Judge.

THE DEFENDANT: I would like to make a statement.

THE COURT:

He definitely will let you.
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MR. MONNIN: And that's what I was just going to say,
that's kind of my client's nature, Judge.

I met Mark in August of last year and his wife
Jenifer when I went up to New York and they were considering
having me represent them, or Mark was considering having me
represent him in relation to this case. And other than the
Rule 11 colloquy, most of our communications have been by
phone; he's been living up in New York.

But I can tell you from those interactions that I
really haven't met a more serious-minded, intelligent person as
it comes to what he has done, how he is punishing himself, how
he knows that he has taken a terrific life of achievement, of
merit} and in certain respects really damaged that. And he
understands that and I know that that has weighed on him
heavily.

And it's also been a pleasure to be able to meet
Mark's family members and extended family and friends through
this process and to read their letters on my client's behalf.

The Court well knows that, I've been at this
courthouse for quite a period of time, and it's easy to look at
mitigation letters and kind of just glaze over them and perhaps
not take them as seriously as maybe they should, or is it more
just kind of Monday morning quarterbacking, so to speak, in
terms of rationalizing conduct.

I think what the Court is able to appreciate from
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this and what I want to convey to the Court and recommend to
the Court is that there are two aspects of sentencing. One
aspect of it is looking backward to decide what type of
punishment should be imposed, both specifically related to the

offender that's before the Court, as well as generally, and I

'know you're struggiing with that.

I had a conversation with Mr. Chaiken last night
where I said tha; I know that what Judge Story is going to be
struggling with in sentencing is how do you generally deter the
next Mark Megalli when you're talking about someone who
controls millions, billions of dollars of capital who works at
a hedge fund. And Mr. Chaiken is exactly right, these hedge
funds operate on very, very quick trading, profitability and
analysis and there's absolute pressures there. And I submit to
the Court that what the facts show here is that you've got an
analytical person who stepped over the line in terms of
accepting as data points illegal material, nonpublic
information. And he knows that and he's here to accept
responsibility for that. And, frankly, he's here to be
punished for that.

But I think another part of sentencing, and I don't
presume to, you know, speak for what's in your mind, Judge, but
I think another part of sentencihg is looking forward. And you
said in the prior two sentencings here: "I don't have any

doubt with respect to Mr. Martin and Mr. Posey that you won't
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re-offend." Obviously, there's incapacitation that my client
has where he clearly cannot re-offend. BAnd I would add that

includes disbarment as well. He's a lawyer, Judge, and he's

going to be disbarred.

So what I would like to convey to the Court is that I
think there is justice that should be tempered with some
thoughtfulness as to the future life of Mr. Megalli. And I
know how seriously you take this and I know that you've looked
at all of these materials. And I respectfully submit that
Mr. Megalli, through his family members, his closé-knit family
network, his obligations to his children and his unquestioned
intelligence, his unquestioned compassion, his unquestioned
positive personality, is going to turn the corner on this.

And I would just —-- I believe fhat certainly
Mr. Megalli in terms of culpability and an apprépriate
punishment is within the other two offenders that you have
sentenced and I am confident that the Court is thinking the
same way on that. 'And I would just ask you to please consider
returning Mr. Megalli to his family and to his obligations to
allow him to get to the next stage of his life and I think he's
going to make you proud if you allow him to do that.

THE DEFENDANT: Thank you very much, Your Honor.

First of all, I just want to say thank you to all the
people who have traveled here today. If there's been a silver

lining in this ordeal, it's been the tremendous and unwavering
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support of friends and family, which I certainly do not feel
worthy of today but I'd wanted to acknowledge them.

My whole life I've always tried to do the right
thing, and obviously with respect to the events here I got it
completely and utterly wrong and I'm not going to make excuses
today. Obviously the advice that he was providing to his
clients and me was over the line, I knew it was wrong and I
should not have traded on it, and obviously I wish I had
stopped myself from doing that early on in this process and I
didn't.

We're paying a tremendous price for that bad Aecision
or series of bad decisions: financially, -emotionally,
psychologically. I know I'm not a victim but it feels like
we're paying a tremendous amount for my mistakes and I want to
apologize to my family in particular for putting them into this
position.

I also just want to make clear I do fully accept
responsibility for my actions. I will honor and respect
whatever decision you make here today, of course, and, you
know, I just am ready to accept the consequences of my
behavior.

They say it's not our mistakes that define us but how
we learn from those mistakes and grow. And that's, you know,
that's really what matters and that's the lesson -- sorry --

that's the lesson that I tell my daughters and that's the
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guiding principle for me for the rest of my life, how do you
grow from this, how do you learn from this.

I can assure you I'll never be in a position like
this again. I'm eager to get back to being that person that
people graciously wrote about in their letters who lives a life
with honor and dignity and has something to contribute.

And finally, it's probably obvious to you, I'm
extremely, extremely close to my family and I'm terrified for
the well-being of my daughters, for my wife. She's an amazing
person. She's doing everything she can to try to keep us
going. She hasn't complained a single time since the beginning
of this, you know( process, really, and she's just a woman of
incredible strength ;nd I'm terrified for her, for my kids, and
I just ask you to consider them when you make your decision.
Thank you.

THE COURT: Thank you.

(Pause in the proceedings.)

THE COURT: You mentioned the silver lining, if there
is one, and I would have to say that I agree with you. And
this might sound odd on a day like today but you are a
fortunate man because to have people who would travel the
distance these folks have to be here to stand by you today
makes you a very lucky person, but it also speaks to your

character as well. And so you are certainly fortunate in that

regard.
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You have been the beneficiary of a wonderful life and
it's always difficult when parents are here for an occasion
like this. I know your parents have been with you on many
other momentous days that were of the other kind in your life,
with the record that you have built in terms of
accomplishments. And I know, I think both youf parents in
their letters offered could they just please take your place,'
which speaks to their love and devotion to you, obviously. And
parents have a way of at times like this, I think sometimes
they start questioning themselves, you know, maybe if we had
done this this wouldn't have happened.

But it's clear, and it comes from you as well as from
all of them that know you and your family, that your parents
are remarkable people. They reflect a richness in this nation
brought by people who come from other lands and bring their
dreams and desires and fulfill them in this country and become
truly remarkable citiéens who contribute in significant ways
the way that they have to the society and it speaks for you and
for them and it's good for all of us.

All of that ties into the character‘of you as a
person. It's one of the factors I'm supposed to consider in
this process, is the character of the person. Certainly the
letters that have been written on your behalf, I've done a lot
of reading in preparation for this sentencing, not just of the

70-page brief your lawyer submitted and the letters along with
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it, but also of other cases of this type.

And I've mentioned the Gupta case a couple of times
but the judge in that case mentioned the number of letters that
were sent in on behalf of the defendant in that case and that
some might suggest that because of his position and power and
et cetera perhaps that's why these folks would write these
kinds of letters. But it was clear when one looked deeper into
the letters that they were a true reflection of the person and
that this was truly a remarkable person. And I find that to be
the case with you. You've had letters written by a number of
folks and looking behind just the words, it's clear that you
have had a remarkable life and have made a number of
substantial contributions and, as you mentioned, I expect that
you will make many more in the future.

So your character bespeaks itself. You are not
judged by just your mistakes; you're judged by your
accomplishments as well.

I won't belabor the seriousﬁess of the offense. Just
so there's something in the record for this case, I will say
the Court views this as a very serious crime. It is not a
victimless crime. Society as a whole, in fact, is a victim
when these type crimes occur because of the impact that it does
have on the confidence of peoplé iﬁ our economic system. So
there is a seriousness to this offense.

There is a need to deter others. Mr. Monnin
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mentioned he doesn't think you need any further deterrence.
Again, I agree, as with the other gentlemen, well, one thing
you won't be able to work in this field, but I'm speaking
deterrence broader than that. You've not been a person
committing crimes all your life to this point and I don't
expect you to commit another one from this point forward; So
it's not about deterring you. It comes down more in the area
of deterrence as what do we do so that others don't allow
themselves to find themselves in the position where you are.
Certainly the need for avoiding disparity.

Theré's no need for additional training for you, you
obviously have wonderful credentials.

And to provide restitution, I've already indicated I
will adopt the agreement of the parties to require $50,000 of
restitution, which you are also to be commended for having
already paid that into the registry of the court.

The question arises as to what does it take to deter
others and I've struggled with it throughout this. You've
heard me talk abéut it with the other defendants. You're in a
little different position than they are. They were the
insiders. And I've been given so much information from these
lawyers about other sentences and I've looked at that because I
look for anything to hang my hat on for why I do whatever I do.

But I'll be honest with you, one of the things that

troubled me was I noticed in many instances tippees, like
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yourself, are actually punished more severely than tippers and
I found that counterintuitive for myself. I find the tipper
more culpable because you have betrayed the confidence of your
employer and the person who's entrusted you with information
for your own benefit and given that out to others who have used
it for their benefit, as opposed to a person who simply
receives that information, not that either.is good, but to me,
in terms of culpability, the person who is disclosing
confidential information of his employer is more culpable than
the one who receives it. Again, not excusing either but my
view of deterrence is it's a little different for the both of
those just because I think the culpability is different.

Nonetheless, there's a huge incentive for folks in
the place where you were to hedge the line. I mean to --
there's so much pressure, obviously, to succeed and to act
quickly and on limited amount of information and so there needs
to be a disincentive to engage in the conduct. And as I've
said, the}question for me is what is that line, where does one
draw it.

Let me hasten to say, as I have said to the others
who were here today, that the collateral damage of sentencing
is the worst part of it, the effect that it has, as you have
already mentioned on your wife and your girls, that is the
worst part of this.

And I want to thank you for not bringing your
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daughters today. Some people do that to make iﬁ even worse for
me than it has to be. I think it's horribly unfair to a child
to use them in that way and I thank you, and I meant to thank
Mr. Posey earlier for not having done that. I think it shows
character again and a certain amount of class that it's not

about you; it's about them and that's why you don't bring them.
I think your younger daughter [N

THE DEFENDANT: I and the other _
THE COURT: The I there's no way to

explain this and I know that. You've mentioned there are life
lessons that can be taught from this ‘and I appreciate that you
will do that but I also recognize that for a |} it's
all pretty incomprehensible and that bothers me a whole lot and
I hate that from her perspective.

There's no way to make this easy. There's no way for
me to reduce the impact of this in the way that I did for
Mr. Posey. I mean, it is what it is and it's just a matter
that you've got to work through bﬁt I am going to impose a
custodial sentence in the case. I'm going to impose a sentence
of 12 months and one day. Your lawyer will explain to you why
there's one day, it's actually to your benefit.

I will allow you to voluntarily surrender to serve
the sentence. And I don't know if you can still do it, but if
you can get a ticket for the flight to see your grandmother

I'll let you have your passport back to make the trip to see
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your grandmother.

I will request that you be allowed to serve the
sentence in New York or as close -- is that where --

' MR. MONNIN: Judge, he is living with his wife and
daughters in New Orleans.

THE COURT: I'm sorry, I didn't realize you had
moved.

MR. MONNIN: He has. I believe Pensacola is the
closest camp.

THE DEFENDANT: If I may, we relocated to New Orleans
where my wife is doing a master's in architecture. -You know,
we researched this a little bit. Her family is from Columbus,
Georgia. Pensacola is almost directly between Colqmbus and New
Orleans. For us it would be terrific to have that.

THE COURT: I will recommend that.

MR. MONNIN: Thank you.

THE COURT: And you will be placed on supervised
release for a term of three years. You'll have to pay a $100
special assessment.

In liéht of the restitution and the other matters
that I fully expect you are going to have to do with the SEC I
will not impose a fine or cost of incarceration.

You will be required to pay $50,000 to Carter's and
it's my understanding that is in the registry of the court and

the Court will issue an order to release that to Carter's.
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Since that's in the registry I'm not going to make the
provisions about monthly payments and so forth, it's there.

You will, as I said, be under standard conditions of
supervised release, which include periodic testing, not
illegally possessing drugs.

I'm going to require 100 hours of community service
and that's because I've read so much about the things that you
could do to help other folks that I want to tap into that. 1I'd
rather you do that than pay a fine to the government.. I'd like
for you - I £hink you're a creative enough person that you can
come up with some ways that will repay society far more than a
check would and I think you can help people in ways that I
can't think of that you would be able to and so I hope and I
would encourage probation to be open-minded about ways that
that could be accomplished that serves the public good.

And you have to submit to the collection of the DNA
sample,‘you can't possess a weapon, and you have to submit to
searches and confiscation of contraband.

Under the terms of the plea agreement that you
entered into with the government you would not have a right to
appeal your conviction or sentence. If you believe there are
rights that are reserved that appeal would have to be filed
within 14 days or you've waived it. Mr. Monnin, I'll ask you
to protect his rights in that regard.

I've been sitting on this all day and I'm going to
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read it to you because it just struck me late last night
sitting in my den at home when I was reading these things and
reading cases, and I've referred several times to Judge
Rakoff's decision in this Gupta case. And he made a comment
there, he made a lot of comments there that made a lot of sense
to me as I was struggling with this decision, and I will add he
gave a 24-month sentence in that case.

But he was talking about the 3553 factors and he
says: "Perhaps the most difficult one of those, but the most
important one, is the concept of just punishment. While all
other factors under Section 3553 partake to a lesser or greater
degree of policy considerations, just punishment taps a deeper
vein. Human beings, as social animals, are programmed to
respect moral values. That is why people without shame or
guilt are considered psychopaths and also why violations of the
moral order raise>such deep passions in the human breast. As
people have come to understand that insider trading is not only
a soﬁhisticated form of cheating but also a fundamental breach
of trust and confidence, they have increasingly internalized
their revulsion for its commission."

And that I think says pretty well what my thoughts
are on this. But he goes on to say, and this reflects my
feelings as well, that "no defendant should be made a martyr to
public passion."

And that is not what this is. In my view this is a
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crime 1ike fraud or other crimes for which there needs to be an

appropriate punishment but not more than is necessary.
I know particularly your family and friends and
perhaps you‘feel that this could have been accomplished with a

lot less than 12 months and a day, and I appreciate those

 feelings, and were I sitting out there and you were my brother

or son I would feel exactly the same way, I know that. But I
hope in quiet reflection somewhere down the road they will look
back and realize that under the guidelines that are supposed to
direqt our thinking on these matters it's supposed to be 41
months and that what I have tried to temper that with is all of
these things we've just talked about and I have tried to get to
a just punishment.

At the end of the day I have to go home and lie down
on my bed and be able to go to sleep. And the only way I can
do that is if I think I've done justice. There's not a paper
grading to let me know, it's just got to be taking all the
things we've talked about into consideration.

Mr. Megalli, I've tried to do justice for you and I
do believe that you will be able to take this and turn it into
something good. I think you've got a tremendous future ahead
of you and that you will put this behind you and I suspect that
you will be a model, in some ways that you wouldn't have wanted
to be, but in ways that will change o£her people's livés and

hopefully will avoid the heartache and hurt for a lot of people



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:13-cr-00442-RWS-AJB Document 31 Filed 07/24/14 Page 33 of 34

33

that might have gone down this same road.

I wish you nothing but the absolute best for you and
your family and some day when it's the right time to do it --
don't do it now‘because this wouldn't be the right time -- tell
your daughters that I'm terribly sorry this had to happen.

Objections from the government?

MR. CHAIKEN: Yes. The government objects to
preserve the record on the basis of substantive and procedural
unreasonableness. Thank you, Your Honor.

THE COURT: From the defense?

MR. MONNIN: No objections.

THE COURT: Good luck to you, sir.

(Proceedings concluded at 3:30 p.m.)
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UNITED STATES DISTRICT COURT:

NORTHERN DISTRICT Oif GEORGIA:

‘I hereby certify that the foregoing pages, 1 through
33, are a true and correct copy of the proceedings in the case
aforesaid.

This the 21st day of July, 2014.

/s/ Amanda Lohnaas

Amanda Lohnaas, CCR-B-580, RMR, CRR
Official Court Reporter
United States District Court
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff, : Civil Action No.
V. o 1:13-CV- -
Mark Megalli,

Defendant

COMPLAINT

Plaintiff Securities and Exchange Commission (the “Commission”), hereby

files this Complaint alleging the following:
Overview

1. On at least four occasions betweeﬂ September 2009 and July 2010,
Mark Megalli (“Megalli”), traded shares of Carter’s, Inc. (“Carter’s”) (NYSE:
CRI), an Atlanta-based public issuer and élothing marketer, based on material non-

public information. Megalli executed these trades on behalf of Level Global
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Investors, L.P. (“Level Global”), a now-defunct investment adviser, generating
profits and/or losses avoided of approximately.$3 million.

2. Megalli received the material non-public information from Eric
Martin, a former Carter’s employee. Martin received the information from Richard
Posey, who was Carter’s Vice President of Operations (“Posey” or “Carter’s VP”).

3.  Inevery instance of trading tipping described below, Megalli knew or
-should have known that the material non-public information he received was
cqmmunicated in breach of a duty of trust or confidence that a Carter’s insider
owed Carter’s.

4. By the conduct described herein Megalli violated Section 17(a) of the
Securities Act of 1933 (the “Securities Act”), Section 10(b) of the Securities
Exchange Act of 1934 (the “Exchange Act”) and Rules 10b-5(a) and 10b-5(c)
thereunder.

Jurisdiction and Venue

5.  The Commission brings this action pursuant to Sections 20 and 22 of
the Securities Act [15 U.S.C. §§ 77t and 77v] and Sections 21(d), 21(e), and 21A
of the Exchange Act [15 U.S.C. §§ 78u(d), 78u(e), and 78u-1] to enjoin Defendant

from engaging in the transactions, acts, practices, and courses of business alleged
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in this Complaint, and transactions, acts, practices, and courses of business of

similar purport and object, for civil penalties, and for other equitable relief.

6.  This Court has jurisdiction over this action pursuant to Section 22 of
the Securities Act [15 U.S.C. § 77v] and Sections 21(d), 21(e), 21A and 27 of the

Exchange Act [15 U.S.C. §§ 78u(d), 78u(e), 78u-1, and 78aa].

7. Defendant, directly and indirectly, made use of the mails, the means
and instruments of transportation and communication interstate commerce, and the
means and instrumentalities of interstate commerce in connection with the

transactions, acts, practices, and courses of business alleged in this Complaint.

8.  Venue is proper because certain of the transactions, acts, practices,
and courses of business constituting violations of the Securities Act and the
Exchange Act occurred in the Northern District of Georgia. Carter’s principal
place of business lies within this district and the tipping bf material, non-public

information to Megalli occurred within this district.

9.  Defendant, unless restrained and enjoined by this Court, will continue
to engage in the transactions, acts, practices, and courses of business alleged in this
Complaint, and in transactions, acts, practices, and courses of business of similar

purport and object.
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The Defendant

10. Mark Megalli, 41, resides in New York City. Between 2003 and July
2009, Megalli was a registered representative of several broker dealer firms.
Between August 2009 and approximately November 2011, he was associated with

Level Global.
Issuer

11. Carter’s, Inc., an Atlanta-based public issuer, is the self-proclaimed
“largest branded marketer in the U.S. of apparel exclusively for babiés and young
children.” The company sells clothing under the Carter’s and OshKosh brand
names as well as private label apparel through its own stores and other retailers.
Since October 2003, Carter’s common stock has been registered with the

Commission under Section 12(b) of the Exchange Act and listed on the NYSE.

Related Persons and Entity

12.  Eric M. Martin (“Martin”), 42, resides in Roswell, Georgia. From
March 5, 2003, until his termination on March 24, 2009, Martin served Carter’s as
its Director and later, Vice President of Investor Relations. On December 18,

2012, Martin pled guilty to Count One of an eleven-count indictment charging him
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with tipping others to material non-public information while employed at Carter’s.
He is awaiting sentencing. On September 11, 2013, an Order of Permanent
Injunction and Officer and Director Bar was entered as to Martin in the U.S.
District Court for the Northem District of Georgia based upon his trading and
tipping of Carter’s inside information.

13. Level Global was an unregistered investment adviser located in
Greenwich, Connecticut and New York, New York that managed hedge funds with
approximately $4 billion worth of assets in 2010.

Megalli Joins Level Global and
Engages Eric Martin as a Consultant

14. On August 10, 2009, Megalli joined Level Global as head of its
consumer sector. On September 14, 2009, Megalli, on behalf of Level Global,
entered into a consulting agreement with a firm owned by Martin, a former
Carter’s executive. The consulting agreement provided for an initial six month
term and a payment of $50,000.

15. Beginning on the same day the consulting agreement was executed,
Martin began providing Megalli with material non-public information regarding
Carter’s anticipated financial results and Megalli began directing and causing

Level Global to trade on that information.
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16. Martin was no longer employed by Carter’s when the consulting
agreement was executed, and received the material non-public information about
Carter’s from Posey. Posey provided the information to Martin in exchange for
reputational benefit, i.e. to show that Posey was a source of valuable information,
to further their friendship, and in expectation of future business contacts and
benefits.

17.  Based upon the nature, repeated instances, specificity and timing of
the information he received from Martin, Megalli knew or had reason to know that |
Martin was receiving it improperly from a Carter’s insider and that the insider was
- receiving some benefit from leaking the information to Martin.

18. Megalli’s trading in Carter’s stock on behalf of Adviser took place in
advance of at leést four eamnings related releases and/or announcements, including
Carter’s October 27, 2009 delayed eamings announcement related to an accounting
investigation, which later was the subject of a Commission enforcement action. |

Trading before Carter’s October 27,2009 Announcement

of a Delayed Earnings Release Pending
Investigation into Its Accounting Practices

19. Between September 14 and 17, 2009, Megalli directed the purchase of

350,000 shares of Carter’s stock on behalf of Adviser, at a cumulative cost of over
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$9 million, based on explicit positive earnings information that he received from
Martin.

20. Infact, Megalli’s first trade in Carter’s shares, on September 14,
- occurred while on the phone with Martin.

21.  On October 23, 2069, Megalli again spbke to Martin in a telephone
conversation. During that call, Martin advised Megalli about an unexpected
accounting issue that had bgen uncovered at Carter’s. Martin had been tipped about -
the issue by Posey.

22.  While still on the phone, after hearing this information, Megalli
Ordéred the sale of 100,000 shares and instructed Level Global’s trader to cqntinue
selling the firm’s entire position in Carter’s. The trader thus sold an additional
100,000 of Carter’s shares that day. The trader finished liquidating Level Global’s
position on October 26, 2009.

23.  On October 27, 2009, right at the market open, Carter’s announced a
“delaying earnings release to complete a review of its accounting for margin
support to i;cs wholesale customers.”

24. That day, Carter’s closed at $21.66 per share, down $6.78 per share
from its previous day’s close at $28.44. By selling 300,000 shares prior to the

negative announcement, the Level Global avoided losses of $2,110,910.

7
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Trading before Carter’s November 9, 2009 Announcement
of Restated Earnings due to Improper Accounting Practices

25.  After closing out of the stock in late October 2009, Megalli instructed
Level Global to purchase Carter’s shares at the newly depressed price.
Consequently, Level Global accumulated a position of 600,000 shares by the first
week of November 2009.

26. On November 9, during the middle of the trading day, Megalli spoke
with Martin by felephone. During that call, Martin told Megalli that Carter’s
would soon announce that it would be restating its earnings for the years 2007-
2009 because of the accounting issue it had identified. Martin was tipped as to that
information by Posey. |

27.  While on that call, Megalli instructed Level Global to “lighten up” in
Carter’s shares “without killing the stock.” As a result, Level Global sold 150,000
shares of Carter’s stock at a price of $23.70 per share.

28. That same day, after the market closed, Carter’s announced that it
would be restating its eamings for the years 2007-2009 because of the accounting
issue it had announced on October 27.

29. When the market opened the next day, Carter’s stock opened at

$24.04, a $2.13 decline from its price before the announcement at market close the
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day earlier. The loss avoidance for Level Global by selling ahead of the negative
news was $268,500.

30. Megalli’s trader, noting the incredible timing of this trade and the
similar timing of the trade they had completed in late October in front of another
negative announcement emailed Megalli and asked, “haven’t we done this before?”

Trading Ahead of Carter’s December 23, 2009 Announcement
of a Restatement of its Earnings

31. Megalli again spoke to Martin by telephone call on November 10,
2009, during which Martin advised that Carter’s upcoming quarterly eai‘nings
‘would be félvorable. Martin had been tipped as to that information by Posey. -

3i. The next day, Megalli directed Levgl Global to buy 50,000 Carter’s
shares and commented, in an instant message to a colleague, that he was bullish on
the stock and had “100% conviction” and a “ton of recon on” Carter’s. The shares
were purchased at a price of $22.67 per share. |

33. Throughout the rest of November and early December, Megalli
continued to receive positive information from Martin about Carter’s prospects.

34. On December 22, Megalli spoke to Martin and communicated by e-
mail regarding Carter’s prospects. In one email, Martin hinted that Carter’s would
be updatihg investors regarding its already announced accounting issues

“tomorrow.” Martin was tipped as to that information by Posey.
9
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35. The next day, December 23, before the market opened, Carter’s
announced the results of its restatement of earnings. The market reacted positively
to the news.

36. That same trading day, shortly after Carter’s announcement, Megalli
ordered Level Global to sell Carter’s shares, and Level Global sold a total of
100,000 shares at a price of $26.77 per share.

37. Asaresult of this trading, Level Global profited on the 50,000 shares
purchased on the basis of inside information by $205,000.

Trading Ahead of Carter’s July 29, 2010 Earnings Release

38. Megalli and Martin had another felephone conversation on July 8,
2010. During this call, Martin told Megalli that Carter’s earnings fér the quarter
would be below expectations. Martin had been tipped as to this information by
Posey. |

39. SuBsequently on thaf same day, Megalli told Level Global to begin
accumulating a short position in Carter’s, and Level Global initially sold 150,000
shares short.

40. At Megalli’s direction, Level Global continued to build up this short
position over the next few days, ending up with a short position of 300,000 shares

by July 19, at an approximate value of $7,800,000.

10
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41. On July 29, before the market opened, Carter’s issued an earnings
release that contained negative future guidance. The announcement caused
Carter’s stock to decline $2.47 per share, from $26.01 before the announcement to
$23.54.

42. Rightatthe-market-open, Level Global covered its entire short -
position of 300,000 shares at a price of $23.87, generating profits of $648,655.

43.  After the trade, Megalli bragged to colleagues in instaﬂt messages of
being “max short” Cérter’s before the negative announcement and, in retﬁm,
received hearty congratulations from his colleagues on thé trading profits from his
short position.

COUNT I - FRAUD
Violations of Section 17(a)(1) of the Securities Act

[15 U.S.C. § 77q(a)(1)]

44, Paragraphs 1 through 43 are hereby re-alleged and are incorporated

herein by reference.

45. Between approximétely Septembér 2009 and July 2010, Defendant, in
the offer and sale of securities described herein, by the use of the means and
instruments of transportation and communication in interstate commerce and by
use of the mails, directly and indirectly, employed devices, schemes, and artifices

to defraud, all as more particularly described above.

11
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46. Defendant knowingly, intentionally, and/or recklessly engaged in the
aforementioned devices, schemes and artifices to defraud, made untrue statements
of material facts and omitted to state material facts, and engaéed in fraudulent acts,
practices and courses of business. In engaging in such conduct, Defendant acted
with scienter, that is, with intent to deceive, manipulate or defraud or with a

severely reckless disregard for the truth.

47. By reason of the foregoing, Defendant, directly and indirectly, has
violated and, unless enjoined, will continue to violate Section 17(a) of the

Securities Act [15 U.S.C. § 77a(q)].

COUNT II - FRAUD
Violations of Sections 17(a)(2) and 17(a)(3) of the Securities Act

[15 U.S.C. §§ 77q(a)(2) and 77q(a)(3)]
48. Paragraphs 1 through 43 are hereby re-alleged and are incorporated -

herein by reference.

49. Between approximately September 2009 and July 2010, Defendant; in
the offer and sale of securities described herein, by the use of the means and
instruments of transportation and communication in interstate commerce and by

use of the mails, directly and indirectly

12
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a. obtained money and property by means of untrue statements of
material fact and omissions to state material facts necessary in order to make the
statements made, in light of the circumstances under which they were made, not

misleading; and

b.  engaged in transactions, practices and courses of business
which would and did operate as a fraud and deceit upon the purchasers of such
securities,
all as more particularly described above.

50. By reason of the foregoing, the Defendant, directly and indirectly, has
violated aﬁd, unless enjoined, will continue to violate Sections 17(a)(2) and

17(a)(3) of the Securities Act [15 U.S.C. §§ 77q(a)(2) and 77q(a)(3)]-

COUNT III - FRAUD
Violations of Section 10(b) of the Exchange Act
[15 U.S.C. § 78j(b)] and Rule 10b-5 thereunder [17 C.F.R. § 240.10b-5]

51. Paragraphs 1 through 43 are hereby re-alleged and are incorporated

herein by reference.

52. Between approximately September 2009 and July 2010, Defendant, in

connection with the purchase and sale of securities described herein, by the use of

13
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the means and instrumentalities of interstate commerce and by use of the mails,

directly and indirectly:
a. employed devices, schemes, and artifices to defraud; and

b.  engaged in acts, practices, and courses of business which would and
did operate as a fraud and deceit upon the purchasers of such securities, all as more

particularly described above.

53. Defendant knowingly, intentionally, and/or recklessly engaged in the
aforementioned devices, schemes and artifices to defraud, and engaged in
fraudulent acts, .practices and courses of business. In engaging in such conduct,
Defendant acted with scienter, that is, with intent to deceive, manipulate or defraud

or with a severely reckless disregard for the truth.

54. By reason of the foregoing, Defendant, directly and indirectly, has
violated and, unless enjoined, will continue to violate Section 10(b) of the
Exchange Act [15 U.S.C. § 78j(b)] and Rule 10b-5 thereunder [17 C.F.R. §

240.10b-5].

14
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff SEC respectfully prays for:

Findings of fact and conclusions of law pursuant to Rule 52 of the Federal
Rules of Civil Procedure, finding that Defendant committed the violations alleged

herein and that the relief defendant was unjustly enriched.
IL.

A permanent injunction enjoining Defendant, his agents, servants,
employees, and attormeys from violating, directly or indirectly, Section 17(a) of the

Securities Act and Section 10(b) of thé Exchange Act and Rule 10b-5(a) and (c)

thereunder.

III.

An order requiring the disgorgement by Defendant of all ill-gotten gains or
unjust enrichment (including amounts received by Level Global as a result of
Megalli’s actions) with prejudgment interest, to affect the remedial purposes of the

federal securities laws.

15
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IV.

An order pursuant to Section 21A of the Exchange Act [15 U.S.C. § 78u-1]

imposing civil penalties against Defendant.

V‘
Such other and further relief as this Court may deem just, equitable, and
appropriate in connection with the enforcement of the federal securities laws and

for the protection of investors.

16
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DEMAND FOR JURY TRIAL

Pursuant to Rule 38 of the Federal Rules of Civil Procedure, the

Commission demands trial by jury in this action of all issues so triable.

Dated: November 14, 2013.
Respectfully submitted, '

/s/M. Graham Loomis
Regional Trial Counsel
Georgia Bar Number 457868

Pat Huddleston
Senior Trial Counsel
Georgia Bar Number 373984

Counsel for Plaintiff

U.S. Securities and Exchange Commission
950 East Paces Ferry Road, N.E., Suite 900
Atlanta, Georgia 30326-1234

(404) 842-7616

loomism@sec.gov

huddlestonp@sec.gov

17
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff, . Civil Action No.
v. . - . LI3-CV-03783-AT
MARK MEGALLI, :
Defendant

MEMQRANDUM OF LAW IN SUPPORT OF PLAINTIFF
SECURITIES AND EXCHANGE COMMISSION’S
MOTION FOR SUMMARY JUDGMENT"
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The.Securities and Exchange Commission (“SEC” or “Commission”)
alleges that Defendant Mark Megalli (“Megalli”) violated Section 10(b) of the
Securities?'E)‘cc'hange Act of 1934 (“Exchange Act”) and Rule 10b-5 thereunder
through‘tradmg in the stock of Carter’s Inc. while in possession of material
nonpublic information. The De;fendant admitted doing so when he pled guilty toa
Criminal Information} [Crim. Docket No. 1] (attached to SEC’s Statement of
Material Facts:(“SOF”) as Exhibit 1) detailing trading described in the SEC’s
Complaint [Docket No. 1] (attached to SOF as Exhibit 3) and further admitted to
doing so inhis Answer [Docket No. 13] (attached to SOF as Extiibit 4) to the
Commission’ s Complaint.” Becguse Defendant is collaterally estopped from
-re'litigatiég the issue, the SEC is entitled to summary judgment.s

FACTS

Megalli graduated from Yale_Co;llege, Yale Law School, and Yale School of
Management. Defendant’s Sentencing Memorandum (hereafter “Sent. Mem.”)
[Crim. Dooket No. 26] (excerpts attached to SOF as Exhibit 5) p. 9; SOF q{1-2.
Following graduate school, Megalli worked for several Wall Street firms before

landing, in 2009, at Level Global, a Manhattan-based hedge fund, which hired

! U.S. v, Megalli, 1:13-cr-00442-RWS-1. Citations will be to “Crim. Docket No. ___". Judgment of conviction [Crim. Docket
No. 29] (attached to SOF as Exhibit 2).

2 While the SEC’s Complaint details other instances of insider trading, the Commission limits this motion to those instances
described both in the Commission’s Complaint and the Criminal Information to which the Deféndant pled guilty.
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Megalli to launch a consumer group, hire analysts, and manage capital. Sent.
'Memi. pp. 9-10; SOF 3-7. Level Global managed hedge funds worths
approxixnatéiy $4 billion in 2010. Complaint §13; Answer 13; SOF 9. Megallis
worked there between August 2009 and March 2011. Complaint §10; Answer ]10;

SOF {8.s

Carter’s, Inc. (“Carter’s™), an Atlanta-based public issuer, is the self-
proclaimed “largest branded marketer in the U.S. of apparel exclusively far babies
and young children.” Since October 2003, Carter’s common stock has-been

_registered with the Commission under Section 12(b).of the Exchange Act and
- listed i0n°mbmSE. Complaint §11; Aniswer §11; SOF §10.

From:March 5, 2003, until his terminaﬁpn onl March 24, 2009, Eric M.
Martin (“Mélvﬁn”') served as Carter’s Director of Investor Relations and Vice
President of Ihvestor Relations. On December 18, 2012, Martin pled guilty to
tipping others to material nonpublic information while employed at Carter’s.>

Complaint §12; Answer {12; SOF q11.

. On September 11, 2013, an Order of Permanent Injunction and Offic  nd Director Bar was entered as to Martin in the'U.S.
District Court forthe Northern District of Georgia based upon liis trading and tipping of Carter’s inside information. Complaint
912; Answer §12; SOF {11.
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On September 14, 2009, Megalli caused Level Global to retain Martin, whom
Megalli knew had separated from his position at Carter’s, to be a consultant to Level
Global, through Martin’s firm, Mellon Advisors. Crim. Info. p. 3; Guilty Plea and
Plea Agreement as to-Mark Megalli (hereafter “Guilty Plea”) [Crim. Docket No. 3-1]
(attached to-SOF as Exhibit 6); SOF {17. Megalli assumed that Martin continued
to have relationships at Carter’s. Transcript of Guilty Plea (hereafter “Plea Tr.”)
[Crim. Docket No. 9] (excerpts attached to SOF as Exhibit 7) p. 26, lines 18-23;

‘S'_OF‘1]14. The agreement provided for a payment of $50,000 to Martin’s firm.

Complaint J14; Answer §14; SOF {12.

Richard T. Posey (“Posey™).was employed as a Carter’s Vice President from
2002 until eatly 2013. Posey worked in the Company’s Atlanta headquartersin a
position that afforded him access to material nonpublic information. Crim. Info. pp.
2-3; Guilty Plea; SOF §15. Martin and Posey developed a personal arid professionala
relationship during their employment at Carter’s — including travel, golf outings,
lunches, and other work and social events — which continued after Martin’sa |
separation from Carter’s and whﬂe Posey remained employed at Carter’s. Crim.

Inifo. p. 3; Guilty Plea; SOF q16.
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On or about October 22, 2009, after the close of business, Posey had a meeting
with Martin in Atlanta durmg which Posey disclosed inside information to Martin
relating to an internal mvestlgatlon of accounting irregularities at Carter’s, the
posSibiﬁty ofa ﬁnancial.vrestétemént, and a potential delay in the issuance of Carter’s
quarterly eamnings release. Cnm Tnfo. pp. 6-7; Guilty Plea; SOF §18. On or about
October 23, 2009, at approximately 11:23 a.m., Martin made a seven-minute cellular
tejgéhnne callto Megalh, during which Martin disclosed to Megalli certain inside
, mformatlon that he had;x:eeeiggd.ﬁom Posey. Crim. Inifo. p. 7; Guilty Plea;o
Complamt ‘1[22; Answer {21-22; SOF {19. During his October 23, 2009 call witho
sell Carter’s stock. Answer{21; Sentencihg Transcript (hereafter “Sent. Tr.”)
[Crim Docket No. 31] {excerpts attached to SOF as ]:Exhj‘bit.-S) p. 24, lines 23-24;0
SOF 920. On or-»abcm.:.Octdber 23; 2609, at approximately 11:25 a.m., Megallio
ordered the sale of 300,000 shéres of Carter’s common stock in an account controlledo
by Level Global. Crim. Info, p. 7; Guilty Plea; SOF 421. Megalli relied on Martin’so
inside‘information. Sent. Mem. p. 56; SOF §22. Martints October 23, 20090 |
telephonic tip was the catalyst for Megalli to order the sale of .Carter’s stock-duringo

the same phone call. Sent. Mem. p. 56; SOF 923. Megalli’s conduct in Octobero
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2009 involved, at least, conscious avoidance as to the source and legitimacy of

certain information imparted by Martin. Sent. Mem. pp. 4, 25, and 30; SOF {24.

On October 27, 2009, Carter’s announced a “delaying earnings release to
complete ;a‘peview of'its accoﬁnﬁﬂg'- for margin support to its wholesale
customers;” Complaint 23; AnsWer 123; SOF 925. By selling 300,000 shares
prior to the ~negaﬁve announcement, Level Global avoided losses of no less than
$2,034,-0§p;. Answer §24; SOF 126. |

On or:about July 7, 2010, POSey ‘met with Martin in Atlanta and disclosed

inside information to Martin relating to Carter’s financial performance for the second
quarter of 2010 and chianges inits eutlook. Crim. Info. p. 7; Guilty Plea; SOF §27.
On or about July 8, 2010, at approsimately 10:39 a.m., Martin miade a nineteen-
minute telephone call to Megalli. During the call, Martin disciosedto Megalli certain
inside information that he had reegi_ved from Posey. Crim. Info. p. 7; Guilty Plea;
SOF 28. On.or about July 8, 2010, at approximately 11:01 a.m., Megalli ordered
the short sale of 150,000 shares of Carter’s common stock in an account controlled
by Level- Global. Crim. Info. p. 7;.Guilty Plea; Complaint 39; Ans;wer 139; SOF

129.
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Between July 8 and July 19, 2010, Martin and Megalli had telephone
conversations during which certain inside information was discussed. Crim. Info. p.
8; Guilty Plea; SOF 30. BetweenJuly 12 and July 19, 2010, Megalli ordered the
short s_a.lé of an additional 150,000 shar&c of Carter’s common stock in an account
controlled by Level Global. Crim. Info. p. 8; Guilty Plea; SOF 31. At Megalli’s
direction, Level Global continued:to bulld up this short position over the next few
days, ending up with a short pesition of 300,000 shares by July 19, at-an

approximate value of $7,800,000; Complaint §40; Answer 740; SOF 1]32.

| - Megalli sold short positions mQapter’s stock in July 2010 based on actuals
knoviledge of inside in_formationfﬁ;ia‘ﬁ?hgdi:be.en disclosed by Martin. ‘Sent. Mem.
pp. 10-11,-25, and 29-30;'SOF-133. :On July 29, 2010, Level Global covered its
entire short-position, geneﬁting proﬁtsof$648,655 Complaint‘ 142; Answer §42;
Crim. Info.p, 8; Guilty Plea; SOF 1[34

Megalli does not deny faotual liability for the misconduct alleged in the

Commission’s Complaint to which:he pleaded guilty in the parallel Criminal
Action. Answer p: 2; SOF {35. Mggglli*cause,d Level Global to trade Carter’s
securities in September-October 2609 and July 2010 based in whole or in part on

material, nonpublic information disclosed by Martin, knowing and consciously


http:info�ation�;�f4�/be.en
http:controll�.by
http:stock.in

Case 1:13-cv-03783-AT Document 29-1 Filed 02/03/15 Page 8 of 28

avoiding lnowledge as to the source of Martin’s information. Answer {1, 3, 4,

17, and 18; SOF 36.

The inside information provided to Megalli was obtained in violation of )
fiduciary and other duties of trust and confidence that Posey owed to Carter’s, (2)
expectations of confidentiality held by Carter"»s,e(3i) wntten policies of Carter’s
regarding the use and safekeeping of confidential business information, and (4)
Posey’s agreements to maintain Carter’s confidential business information in
confidence and to refrain from usmg any inside information of Carter’s for his own
benefit, from trading on the basis-of such information, and from disclosing any inside

information to othiers for personal ,b_enj&ﬁL Crim. Info. p. 5; Guilty Plea; SOF 138.

Posey disclosed the inside information to Martin with the understanding thate
Martin would purchase and sell securities based on the information and, beginning in
or about September 2009, that Martm would disclose the information to certain
financial institutiens and investment firms for which Martin was employed as a
consultant. Posey did so for his own benefit, which included but was not limited to
stock tips about other publicly-traded companies to which Martin had access, future
networking opportunities, friendship, and other tangible and intangible benefits.

Crim. Info. p. 5; Guilty Plea; SOF §39.
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Martin in turn purchased and sold Carter’s securities on the basis of this
information knowing that it had been provided by Posey in violation of Posey’s
duties of trust and confidence to Cafter?s, earning illegal profits and illegally
avoiding losses. Beginning in or about September 2009 and continuing through in or
about July 2010, Martin also disclosed inside information to Megalli with the
understanding that Megalli would purchase and sell securities based on the

information. Crim. Info. pp. 5-6; Guilty Plea; SOF 440.

Megalli in turn caused Level iGlObai'-‘to«.pumhas_e. and sell Carter’s securities
onvthe-basis of, in whole or in part, ce‘rtain:insid'e; ihférmation provided by Martin,
knowing and consciously avoiding the lcnowl“edge' that the inside information had
been obtained from a Carter’s insider_-in violation of the insider’s duties of trust
and cenfidence, earning illegal profits and illegally aveiding losses for Level
Global. Crim. Info. p. 6; Guilty Plea; Criminal Information® as to Richard T.

Posey (“Posey Crim. Info.”) [Posey Crim. Docket No. 1] (attached to SOF as

4 Megalli, directly and indiréctly, made use of the mails, the means and instiuménts of transportation and communication in
intérstate commerce, and the means ‘and lnstmmemalmes ofi mtetstatc eommm;e ‘in‘connection with the transactions, acts;
practices, and courses of business alleged in‘the SEC’s Complaint. Complaint§7; Answer §7; SOF {42.

s LL&LMM Crim. Info. No. 1:13-CR-239-RWS. Ciations to the record in the criminal case against Posey will be
to “Posey Crim. DocketNo. ___". Judgment of Conviction [Posey-Crim. Docket No. 29] (attached to SOF as Exhibit 11).

8
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Exhibit 9); Posey Guilty Plea [Posey Crim. Docket 6-1] (attached to SOF as

Exhibit 10);° SOF 741.

SUMMARY JUDGMENT AND COLLATERAL ESTOPPEL STANDARDS

Summary judgment is appropriate where the:movihg party establishes that

there is no genuine issue of material fact and”‘that it is entitled to judgment as a

matter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). A trial judge
'shiould-enter summary judgment “if, under the governing law;, there can be but ones

reasonable conclusion.” Ander_sqx_xv; Liberty Lob’bL_ Inc., 477 U.S. 242, 250

“ {1986). The SEC, as the party seeking summary judgment, has the initial burden.s

See Fed. R. Civ. P., Rule 56(c); Celotex Corp. v. Catrett, 466 U.S. 317, 325, 106s

S.Ct. 2548, 2553-54, 91 L. Ed. 2d 265 (1986). Orice the Cermmission carries thats
burden, the Defendant muét d’emonstraté that a triable issue of fact exists; he mays

not rest upon mere allegations or denials. Anderson v. Liberty Lobby, Inc., 477s -

U.S. 242, 248, 106 S. Ct. at 2510 (1986).s
Courts routinely use collateral estoppel to grant summary judgment in SEC
enforcement actions following a criminal coﬁvictioﬁ for the conduct giving rise to the

SEC’s action. See, for example, SEC v. Quinlan, 373 Fed. Appx. 581 (6" Cir. 2010);

6 Which states, “The Defendant admits that he is pleading guilty because he is in fact guilty of the crime charged in the
Information.”

9
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SEC v. Resnick, 604 F. Supp. 2d 773 (D. Md. 2009); SECv. Gruenberg, 989 F.2d
977 ’(8“‘ Cir. 1993). “[Tlhe pmvalc{@@:c: of estoppel in civil cases following their
criminal counterparts is due in pan'to the court’s desire to avoid inconsistent verdicts

in light of the higher burden of proof required in the prior criminal case.” SECv.

Blaclwwell, 477 F. Supp. 2d 891, 899 (S.D. Ohio 2007).

The Eleventh :Circuit articulated the standards for application of collateral

&l in Irvin v. United States, 335 Fed. Appx. 821 (11® Cir. 2009):0

’ ,-Collateml estoppel refers tg«;hg gonceptiof ‘issue preclusion,’
‘whereby the re-litigation of an issue that has been previouslyo
litlgated and decided is preoluded‘ [citation omitted]. To-apply
.collateral estoppel, the cajirttanst find that the fallomng four
0. prereqmsnes have been: saﬁsﬁﬁd (1) the issueat stake:is identicalo
fotlie ope invelved in the ghdr proceeding;.(2) the issue was
-~ acally litigated in theprtdr proceeding; (3) the deteymination of
: ,;he fssue-in the prior liugamm smust Have been "4 oritical and
‘necessary part’ of thie judgmentm the first action; and (4) the party
against whom collateral estappel is asseited must have hada full -
and fair opportunity to litigate the issue in the prior proceeding,

Irvin, 335 Fed. Appx. at 822-823. Bach of the elements required. for application of

collateral estoppel is present here.
Tdentical Issues
The Criminal Information towmch Megalli pled guilty specifically charges
cbn‘spiracy to violate Title 15, Un‘i‘téﬂ--Sta'tes Code, Section 78j(b), also known as

10
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Section 10(b) of the Exchange Act. Crim. Info. p. 1. The Commission has alleged
violation of the same statute. Comyj laint Y 51-54. .As Defendant acknowledged at
his plea allocution, to secure a conviction on that charge the Government was
required to prové beyond a reasonéble doubt “that during the conspiracy one of the
conspirators knowingly engaged in at least one overt act as described in the
Criminal Information; . . .” Plea Tr. p. 11, line 21 through p. 12, line 5 (emphasis
added). The overt.acts detailed in the Criminal Information are two of the instancess
of insider trading (October 2009 and July 2010), described above, and also detaileds
in the Commission’s Complaint. Crim. Info. ] 4(a) - 5(i) pp. 4-8; Complaint §{ 19-

24 and 38-42.s

At Defenidant’s plea allocution, Assistant United States Atterney David
Chaiken (“AUSA Chaiken”) recited the elements required to prove the insider
trading charged as the overt acts of the conspiracy. After quoting the text of

Exchange ActRule 10b-5 [17 C.F:R. § 240.10b-5], AUSA Chaiken continued:

In order to satisfy the first two elements of that test that I just:
desctibed in an insider tradifig case, the Govemment is reqired to
prove, first, that the origihal fipper, in this case Richard Posey,
possesséd material nonpublimnformatlon regarding a publicly
traded:company; second, the original tlpper Rick Posey, disclosed
this information to the interthediate tlppee in this case Eric Martin,
who disclosed it to the remdte tippee, in this case Mr. Mégalli; third,
the remote tippee, Mr. Megalll, traded in securities on the basis of

11
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the information; and fourth, the original tipper, Rick Posey, breached
a fiduciary duty to the source: of the information by disclosing it to
the intermediate uppee and. the remote tippee, Mr.-Megalli, knew
that the ongmal tipper had violated a fiduciary duty by prov1dmg the

to:the mtermedlate tippee. ... Now, inthe Second
Clrcmt There s currently an igsue percolatmg . as to whether there
is a fifth element that the remote; tippee in Mr. Megalli’s position
must; also know that the erigindl tipper received a-personal benefit ine
xchanize for dlsolosmg the ififormation to the intermediate tippee.
The Government’s position 1§ that this element is not requxred
Nevertheless, the parties havie discssed it; and the Government’se
.pesmon is that as a factual matter — first, as a legal matter, it’s note
required: Asa factual matter, if it was required, the Government
couldjpmvg itcbased on circumstantial evidence that Mr, Megalli
knew f conseiously.avoided. the knowledge that Martin wase
setitle Wi friends and contacts at Carter’s and had ﬁnendshxps A
WItT‘i of more persons at| Catter’s, his former:émployer.” Findlly,e
t-S0ih Coutt is aware, conscious aveidance or deliberatee '
: 1gﬂorance figgufficient to artigulate the knowledge and: intent
elements under this, under thie sécurities fraud statutes that we’ree
dtscussmg e

Plea Tr p 12 hne 10 through p. 14 line 7. AUSA Chaiken’s recitation of what the

Govermnment weuldhave to prove mirrors the text of Exchange ActRule 10b-5 [17
C.F.R. § 240:10b-5], and the well-established elements of a violation of that Rule ine
the insider‘trading context. The issues in the instant case are identical to issuese

presented in the criminal case.”

nt’s cdnvnctlon -on charges of vnolsﬁng Section 10(b) of the Exchange Act are suiﬁclent to colliterally estop

7 Moreover, Defezt

him from fitig: : Comitission’s claims under Sgcuon 17(a) of the Securities Act of 1933 (“S‘emnues A wh:ch apphes
to insider tradi securities (Defelidant's Octobe; 2009 trades). See v AT LLC
2013 US. Dist. E-_, {30130 (D.N.). 2013) (granting summary judgment to the SEC under both pro

trading case); SEC fiér: 2004 U.S. Dist. LEXIS1961 1+t 411(S:D:N.Y. 2004) (holding that'a giilty: pleato V‘olatlons of
Section 17(a) of thbSet:uﬁtxes Act may have a collatéral estoppel eéffect on Rule 10b-5 claims); SEC v. Quinlsn, 2008 U.S. Dist.
LEXIS 95789 at *12-13 (E.D. Mich. 2008) (holding that, even vhen a defendant did not plead guilfy to securities violations, a

12
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Issue Actually Litigated

Defendant Megalli admitted all of the elements of the charged violations of
Section 10(b) of the Exchange Actand Rule 10b-5 thereunder. Montalbno v.

Commissioner of IRS, 307 Fed. Appx. 322, 323 (11" Cir. 2009), quoting McCarthy

v. United States, 394 U.S. 459, 466, 89 S.Ct 1 166, 1170,22 L. Ed. 2d 418 (_1‘969)
(“A guilty plea is an ‘admission of all the elements of a formal criminal charge.’”).
“’[F]or purpases of applying the doctrine of collateral estoppel, there is no difference
between a judgment of conviction based upon a guilty pleaand a judgm‘ent rendereds

aftera trial on the merits. The conclusive effect is the same.”” Montalbano, 307 Fed.

Appx. at 323, quot

g Blokim v. CIR., 994 F.2d 1542, 1554 (11 Cir. 1993). Given
the above-referenced récitation of the elemnents of insider trading necessary to‘thes
Govemnment’s case, and Defendant’s admission that he “is in fact gmlty"[Guilty Pleas

p. 1] of those chatges; the issue of his liability was actually litigated.s

As to Defendanit’s recent claim that the Second Circuit’s decision in Newman

v.sUnited States, 773 F.3d 438 (2d Cir. 2014)° raises an issue not actually litigated ins

 the criminal case, the Guilty Plea Transcript proves otherwise. AUSA Chalken

commonality of factual issuesn the.causes of action ]ustﬁed apphcduon of collateral estoppel, which “preclude[s] parties.frém
coritesting matters that they have hed a full and fair opportunify to litigate, protects their adversaries from tlie expease:ando
vexation atiending muiltiple, lawmts, conserves judictal resources, and fosters reliance on judicial action by minimizing the
possibility of incorisistent judgihents.”

® Motions for rehearing and rehearing en banc pending.

13
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notified the Court of the issues vpergolating in the Second Circuit, including the
Government’s pbsitiori — dlscussed Wlth the defe‘nse — that the ﬁﬁh element set forth
by the Newman Court. (reqtiirigg'.a;fzéippee’s knoWl,queﬁéf ‘a pecuniary or s1mllaJ |
benefit to the insider/tipper) was not required for conviction, but that the GoVerhmén't
could prove that element throug,ll?ij?efendant’s conscious avoidance of the lalowlédgc '
reqﬁired by that element. Defgnd@t said he und’erstood that the Goevernment would
‘have’to prove the elements reewed. Plea Tr. p: 14, lines 9-10.

The Second Cirenit-panel mﬁm recognized that conscious avoidance of

-the’ kmowledge at issue would:have been material to its decision, noting that the

Govemment in that case offered no evidence that the deféndants “consciouslys

avoided leanﬁng,-OfitheséfféﬁtSﬁ’." _Nemag, n, 773 F.3d'at *33. In contrast, Defenidant -
Megalli has insisted repeatedlytha‘the consciously aveided learning about the
“source and legitimacy” of the tips-at issue. At his plea allooution, the Defendant
stated: |

What I’m pleading- guilty here today is the conscious aveidance.

i) s cf:tp ‘me, Yes, good idea, sell. thie stock, that was a
spriot upinion. And I did —T'should have probed.and
asked more questionis about: why are you telling me this, what are
you basing this.on? L'didiiow that he hadworked at the company
before.

Plea Tr. p. 25, line 7-12 (emphasis added).

14



Case 1:13-cv-03783-AT Document 29-1 Filed 02/03/15 Page 16 of 28

At Megalli’s sentencing, Counsel for the Defendant underscored the
significance of the admitted conscious avoidance, stating, “Conscious avoidance,
Judge, is equally as culpable as actual knowledge but I’'m here to tell you that we also
have actyal knowledge in this case” Sent. Tr. p. 7, lines 10-12.° In his Sentencinge

Memorandum, Counsel underscored the point yet again: -
In addition, Mr. Megalli’s affense conduct involved .
consoious avoidance as to the source and legitimacy of certain
certainly admits is nonetheless criminally actioniable) . . ..”
Sent. Mem:. at p. 4.8°

Finally, the issue upon which Newman turned was the deféndants’ intent to

engage in insider trading. Summing up, the Second Circuit said: “Because the

® Again underscoring the sufficiency of his conscious avoidance for establishing criminal llabnhty, the Defendant and his Counsel.
engaged in the following dialogue with the Court:

THE COURT: And you certainly had:réason to believe, based on hishaving left the company,
thattie continued to have relationships within the company.

THE DEFENDANT: Sure, yeah: 1miean, I've left companies before and yoir do keep in touch
with peaple there; and 1assumed he'pribably did:-although 1.would also like to just point out I
never heard the name Richard Posey oi‘thiat there was a V. P. of operition of anythiing specific like
that until after Mr. Posey pled guilty.

.MR. MONIN: And, Judge, we don’tcotitend ﬂm that’s necessary. That’s not part of the
Government’s required showiog.

Pled T p. 26, line 18 through p. 27, line 4 (anphasisadded)

10y gterid: that Memo, Counsel correctly. bbserves; ?Apphcable upper-nppec insider trading authority has.long countenanced
crimingl libility based either an atippee’s dowal: lcnoyifedge of ttie tipper's'direct or derivative fittiicliry breach of deliberate
avoidanee of learniing the truth.” Sent. Mem. p. 35 (ﬁg‘phasxs added). Also in that Memo; Defense Counscl wrote, “Inpamcular,
Mr. Meégalli acknowledged that certsin of thie information irmparted by Martin on Qctober 23, 2009 was sufficiently suspiciousto
renderhl$ conscious choice not to divinie its source; and niture criminally actiondble. (See 11/ 14/13 Guilty Plea Hr’g Tr. at 24:25); see
alsoSvdboda, 347 F.3d at 480 (deliberate activas to-avoid knowledge are sufficient to coifer criniinal lisbility). Most imporfantly,
gwen ‘thiat consciéus avoidance is just as actionable as actua] knowlcdge, the Coust correctly accepted Mr. Megalli’s allocution
testithony in adjudicating him guilty . . ..” Sent. Mem. Pp. 36-37.

15
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Government failed to demonstrate that [defendants] had the intent to commit insider

tradin_g, it cannot sustain the convi,ctions ....0 Newman, 773 F.3d at *39. In

contrast, as cited above, Defendant Megalli has consistently admitted his culpable

mental rs'Iate!' ! The issue that drové Newman is not present here.
Critical and Necessary Part of Judgment in Firs't Action

-The specific instances of insider trading detailed in the criminal case weres
inde&dcritical and necessary to the judgment in the first action. They constituted the
“overtiets” required-to be proven by the Government. .Critn. Info, pp. 4-8. AUSA

Defentant understoad that. Plea Tr. p. 14, line. 11.s
Full and Fair Opportunity to Litigate

The Guilty Plea Transcript leaves no doybt that the Defendant made a fully
informed decision to surrender his liberty rather than contest the Government’s case.
In fact, the plea colloquy establishes that the Court gave the Deféndant several
opportunjﬁes"to walk away *from hxs guilty plea. The Court verified Megalli’s
signatute on the Guilty Plea and Plea Agreement which contains his admission that,

“The ﬁéfe'n‘_dant admits that he is pleadmg guilty because he is in fact guilty of the

We., gotiit: qonipjewly and utterly wrong and I'mnot gomg to make excuses today. Obviously the advice that lie was providing to

ORI

his clients. ahghnem over the line, I knew it was wrong and I should not have traded on it ... Sent. Tr.p. 22, lifies 4-10
(emphaﬁhﬂded)

16
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crime charged in the information.” Guilty Plea p. 1 (emphasis added); Plea Tr. p. 2,
line 17 through p. 3, line 2. Then, the Court continued with the full plea colloquy. 2
Havmgbeen taken through an vexhgu_stiv‘e recitation of his rights and the privileges
afforded him m a criminal trial, Defendant willingly gave up each of those rights and

proceeded to plead guilty.

But the Defendant had more than a long recitation of his rights with which to
make a full andfmr decision about his plea. He had the knowledge thatanother
Circuit was considering adding another element to what the Government is required
to prove to secure an insider trading cenviction, and knew the details of what that
new element would be, i.e., lmowledge- of a pecuniary or similar -beneﬁttothe
insider/tipper. Yethestill chose fo plead guilty rather than have a jury hear that
evidence. Defendznt had a full and.fair oppommity to litigate. Collateral estoppel
applies, and Defendant cannot now relitigate his liability. As he represented to Judgé

Story, the Defendant “is in fact guilty.” Guilty Plea p. 1.

Beyond the application of collateral estoppel, Defendant’s admissions in
answering the SEC’s Complaint prove the SEC’s entitlement to summiary judgment

here. Fivetimes iri his Answer, Defendaﬁt repeats:

'2 See Plea Tr. pp. 4-7.
17
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Megalli caused Level Global to trade Carter’s securities in

September-October 2009 and July 2010 based in whole or in part

on material, non-public information disclosed by Martin, knowing

and consciously ayoiding knowledge as to the source of Martin’s

information. . |
Answer ({1, 3, 4, 17,and 18. He admits that he had Level Global enter ifito ;é
consulting agreement with Martin’s firm, paying the finn $50,000. Complaint ]14;
Answer §14. He admits that during a telephone call on October 23, 2009, Martini
disclosed inside information to Defendant that Martin had received from Posey.i
Complaint 122; Answer 21-22. Specifically, Megalli admits that during that call
Martin indicated thathe thought it would be a.good idea for Megalli toseIICarter’ si
stock. Complamtﬂlzl 3 Answer ]21. He admits that, by selling 300,000 afteri
receiving that'i’r;forlﬁéﬁdn; Level Global avoided lesses of no less than $2,043,000.i

Answer 24.i

Turning to the July trades, Megalli admits that on July 8, 2010 he ordered
the short sale of 150,000 shares of Carter’s common stock in an.account contrclled
by Level Global. Complaint §39; Answer 139. He admits that at Me;galli’s
direction, Level Global continued to build up this short position over the fgef);ft'.'few
days, ending up witlia shiort position of 300,000 shares by July 19. Complint
940; Answer 140. Megalli admits that Level Global covered its entire sh‘ort. |
position, generating profits of $648,655. Coniplaint J42; Answer 42. He,flix?ﬂler

18
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admits that he engaged in all of the above conduct making use of jurisdictional =

means. Complaint §7; Answer {7.

Early in his Answer, ‘b..ef()gé?responding to the specific paragraphs, Megalli
states that he “does not deny factual liability fbr the misconduct alleged in the
Commissioﬁ’s complaint to ﬁhi‘c;h'_he pleaded guilty in the parallel Criﬁminal
Action.” Answer p.2. He pled,;gliilty to insider trades in October 2009 and July

a20~1*‘(}_); which he admits generated*xlhctt profits ,gaingOSSes avoided totalinga
$2,69-i»,655. Complaint 1142; Angwer 1924, 42. Wholly apart from application ofa
acoMateral estoppel, therefore, Msgalh’ s admissions entitle the SEC to summarya

judgment.a

As established above, the“ﬁémnan,decision does not create a fact iss,ue_g
precluding summary judgm‘eﬁt. Ti;ere was no evidence of con;cious avoidance in
Newman. The Defendant has admﬁted it here. Numerous courts have recogni_zfe'.d'
the absurdity of requiring proof that a defendant knew something that he -

deliberately avoided learning. SEC v. Obus, 693 F.3d 276, 287 (2d Cir. 2012)

(“[Tlippee liability may alse result from conscious avoidance.”); SEC v. Mugella ,
678 F. Supp. 1060, 1063 (S.D.N.Y. 1988) (“[The defendants] did not ask because

they did not want to know. I cannot accept that conscious avoidance of knowledge
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defeats scienter in a stock fraud case any more than is does in the typical mens rea

criminal context.”); U.S. v. Whltman 904 F. Supp. 2d 363, 373 (S.D.N.Y. 2012)

(“Moreover where appropnate (as here) the Government is entitled to a ‘willful
blindness’ or ‘conscious avo1dance instruction to the jury on the issue of such
knowledge.”). Defendant Megailli;;;deﬁberately avoided knowledge of the sourcet
and legitimacy of the information :provided by Martin. He cannot claim now that
this lack of knowledge entitles hlmto avoid judgment.t
RELIEF
'Péﬁﬁﬁnent Injunction
Xnlike a private litigarit, the SEC ‘must show only two things to carry its

‘burden when seeking an ,injunQﬁQni a(;l') a prima facie violation of the federalt

securities laws, and (2) the likelihgod of future violations. ‘SEC v. Unifund Sal et al,

910 F:2d 1028, 1037 (2d Cir. 1990) “The Commission is ot required to make at
specific showing of irreparable i mevy or inadequacy of other remedies which private

litigants must make.” CFTC v. Stiith, 2012 U.S. Dist. LEXIS 119125 at *33. The

criminal conviction establishes mueh more than a prima facie case of securities lawt
violations, but not less. That leavegmnly an inquiry into the likelihood of futuret

misconduct.
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District courts consider a nuriiber of factors in determining whether there
exists a reasonable likelihood tlmtﬂ;e defendant, if not enjoined, will violate
securities laws in the future. [citatiQQ omitted]. These factors include: (1) the
seriousness of the original violatioﬁ;‘(Z)_the isolated or recurrent nature of the
infraction; (3) the degree of scients;‘ involved on the part of the defendant; (4) the
defendant’s recognition of his unlawful conduct and the sincerity of his assurances

against future violations; and (5) the likelihoed that the defendant’s occupation will

present opportunities for future violations.” Steadman v. SEC, 603 F.3d 1126, 1140

(5™ Cir. 1979).

_ Considering these factors, we see that a strong likelihoed ot future misconduct
requires the entry of a permanent nrgunctlon First, the “original violations” were
serious, involving millions of dollals'and a publicly traded sompany. Next, the
violations were recurrent, involving multiple trading on two separate pieces of insider
information separated by nine mont;hs. Answer |{ 1, 3,4, 17, and 18. Next, as
Defendant admits, his scienter levei'was, high. He “knew it was wrong.” Sent. Tr. p.
22, lines 4-10. He “knew” that in Ostober 2009. Yet, he did it again in July 2010.

Next, we consider “the defeﬁélanf?s recognition of his unlawful conduct and
the sincerity of his assurances agamst future violations.” At this point it is fair to
consider the sincerity of previous assures given by Megalli. At his sentencing
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hearing, with Judge Sterey still weighing what punishment to impose, the Defendant
misrepresented to the Court that ‘%ﬁe SEC settlement is absolutely coming,” (Sent.
Tr. p. 6, lines 22-23), and “we are. gging jlto‘work through a settlemgnt'Wiﬂ_; the SEC
that involves permanent debanneﬁfjﬁﬁ?om the industry,” (Sent. Tr. p. 8, lines 1-2), and
“disgorgement with the SEC is abéé;ilutely a.hugg liability factor,” (Sent. Tt. p. 8,
lines 8-10), and “I just wanted to let the coutt know that we are going to be settling
with the SEC.” Sent. Tr. p. 9, lines 16-17. Judge Storey found those representations
significant, saying, “In‘light of ﬂxé«;:estitlition and the other matters thatlﬁilly expect
you are going to have to do with the ‘SEC, I'will not impose a fine or cost of
incarcération.” Sent. Tr. p. 29, lines '20'-22-. Bottom line, when it was mms interest
to appear contrite, Defendant made,‘gassm?'a'ta‘pes _about a settlement with the SEC.
Now that he has been or will soong:ﬁe r‘el‘eésed from prisen, he is much’lejés contrite.
To avoid a permanent injunction, the SEC expecﬁ the Defendant .t'o once again make
assurances of good behavior. The Court should consider them in light of the pattern

described above.

Finally, in considering a permanent injunction, courts consider the likelihood
that the defendant’s oecupation wi:_l;l_":fpresentfoppomnﬁties for future violations.
Insider trading requires no special l_ié-,:e‘nse nor occupation. Given his many years in

the securities industry, some of Deféndant’s contacts will have material nonpublic
22
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information. Wherever he is employed he will be able to exploit it, as he did here.

All he needs is a brokerage account. The public needs a permanent injunction

against Megalli.
Disgorgement and Prejudgment Interest

Generally, once a district court has found federal securities laws violations,

it has broad equitable power to fashion appropriate remedies, including ordering

that culpable defendants disgorge profits. SEC v. First Jersey Securities, Inc., 101

F.3d 1450, 1474 (2dCir. 1996); SEC v. Lorin, 76 F.3d 458, 461-62 (2d Cir. 1996);

SEC v. Patel, 61 F,3d 137, 139 (Zd"Cir. 1995); SEC v. Manor Nursing Centers;
Inc., 458 F.2d at 1104, The primaty putpose of disgorgement as a remedy for
violation of the securities laws is to deprive violators of their ill-gotten gains,

thereby effectuating the deterrence objectives of those laws. SEC v. First-Jersey

Securities, Inc., 101 F.3d at 1474; SEC v. Wang, 944 F.2d 80, 85 (2d Cir. 1991);

SEC v. Commonwealth Chemical Securities, Inc., 574 F.2d 90, 102 (2d Cir. 1978).

Furthermore, as set forth in the Manor Nursing Centers, Inc. decision:

The effective enforcement of the federal securities laws requires that
the SEC:be.able to make viclations-unprofitable. The deterrent eﬁ'ect
of an SEC enforcement action would be greatly unde
securities laws violators were not required to disgorge illicit proﬁts
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SEC v. Manor Nursing Centers, Inc., 458 F.2d at 1104. Those profits im;hide

profits generated for a fund for which g'defcndant}dir_e,cted illegal trades. SECv.

Contorinis, 743 F.3d 296(2d Cir. 2014)"*. Defendant admits that his illegal

October 2009 trades ‘generétédzlos;ises avoided of no léss than $2,034,000, (Answer
124; SOF 126), and that his illegal July 2010 tradss generated profits of $648,655
(Complaint 942; Answer 1[42‘; Crim. Info. p. 8; _G'l'lilty’ Plea; SOF 134), for a total of s
$2,682,655. | |

Total prejudgment ‘i'ntereston the ‘abov.e 'di;sg@rgement amount as set forth m
the. Huddleston Declaration. (attaghed to SOF as Ethblt 12) totals $414,761, for a
- total\of disgorgement plus. p,tqluent interest of $3,097 416. (Sﬁ, Huddleston
Dec., J4.). The amount oﬁprcju@g;nent interest. ,soqght.ls} reasonable, in thatj.lt is
based upon the same quarterly intérest rates used by the ,Ihternal Revenue”fServ;ié‘Qj

for unpaid taxes.
‘Civil Penalties

Section 21A of the Exchange Act allows the Coutt in an insider tradmg case
to impose a civil penalty of up to three times the profits gained and losses aVOiﬂed

15 U.S.C. § 78u-1. Inmaking the determination, Court’s consider factors siinilar

13w “[U]njust enrichment may- -also be prevented by requiring the violator.to-disgorge the unjust enrichment he has. procured for'the
third:party. . . .[T]o fail to impose disgorgement on such violators would' a1lbw them to unjustly enrich their affiliates.”
Contogn|§, 743 F.3d at 307.
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to those considered in determining whether to grant injunctive relief, SEC v.

Kinnucan, 9 F. Supp. 3d 370 (S.D.N.Y. 2014)," and have imposed the full penalty

allowed in cases involving parallel criminal proceedings such as this one.

Kinnuican, 9 F. Supp. 3d at 377. In light of those factors, including the
Defendant’s secu:ing of a more léﬁient monetary sentence by representing to the
sentencing Court that he would be settling this action, (Sent. Tr. p. 6, lines 22-23; p.
8, lines 8-10; p. 9, lines 16-17; and'p. 29, lines 20-22), the full penalty allowed by
law is appropriate. The Comnlis_@bn, therefore, asks tha; the Court impose a civil

penalty of $6,102,000 (three times the above-referenced disgorgement amount).
CONCLUSION

For the foregoing reasons, the SEC asks the Court to enter summary

judgment in its favor and order the relief detailed above.
Respectfully submitted this 3rd day of February, 2015.
Respectfully submitted,

/s/ Pat Huddleston IT
Pat HuddlestonTl

W) ['E]he egregiousness of the defendant’s conduo‘t, (2) the degree of the defmdant’s scienter; (3) whether the defen ~ '3
conduct.created substantial losses or the rigk: ofsubstaﬁual losscs to other persons; (4) v~ ther the defendant's conduct
isolated or recurrent; and (5) whether the penalty shiguld be reduced due to the defendant’s demonstrated current and future
financial condition." Kinnucan, 9 F. Supp. 3dat 377.
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M. Graham Loomis
Regional Trial Counsel
Georgia Bar No. 457868
Email: loomism m(@sec.gov
'404-842-7622 i

Pat Huddleston II
Senior Trial Counsel
GQQI?gI@ Bar: No:. 373984

404-842-7616

Counsql for: Plaintiff

SECUR{TIES AND EXCHANGB COI\MSSION
50 East Paces Ferry Road, N.E., Smte 900
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CERTIFICATE OF COMPLIANCE

Pursuant to Local Rule 7.1D, I hereby certify that the foregoing has been

prepared using Times New Roman 14-point font, as allowed by Local Rule 5.1C.

This 3rd day of February 2015.

/s/ Pat Huddleston IT
Pat Huddlesten Il

Seniot Tiial Counsel
Georgia Bar No. 373984

Counsel for Plaintiff
URITIES AND EXCHANGE COMMISSION
950 B Paces Ferry Road, N.E. Suite 900
Atlanta, Georgia 30326
(404) 842-7616
huddlestonp@sec.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
UNITED STATES OF AMERICA, CRIMINAL INFORMATION
Respondent, NO. 1:13-CR-00442-RWS-AJB
V. CIVIL ACTION FILE
MARK MEGALLI, NO. 1:15-CV-01433-RWS-AJB
Movant.

NOTICE OF APPEAL

Notice is hereby given in accordance with Rule 3 of the Federal Rules of
Appellate Procedure that Movant Mark Megalli in the above-captioned habeas
action hereby ’appeals to the United States Court of Appeals for the Eleventh
‘Circuit from the Order and Final Judgment entered on September 25, 2017 (ECF
Nos. 68-69). Pursuant to Eleventh Circuit Rule 22-1(b), this Notice shall be
“construe[d] . . . as an application to the court of appeals for a certificate of
appealability.” Once his appeal has been docketed with the Eleventh Circuit, Mr.

Megalli will supplement this Notice by filing a formal Application for Certificate

of Appealability.



Case 1:13-cr-00442-RWS-AJB Document 70 Filed 10/10/17 Page 2 of 4

Dated: October 10, 2017.

s/ Paul N. Monnin

Paul N. Monnin

Georgia Bar No. 516612
Andrew T. Sumner
Georgia Bar No. 269659
ALSTON & BIRD LLP
One Atlantic Center

1201 W. Peachtree Street
Atlanta, Georgia 30309
Telephone: (404) 881-7000

" Facsimile: (404) 881-7777

paul. monnin@alston.com
andy.sumner@alston.com

Counsel for Movant Mark Megalli
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LOCAL RULE 7.1D CERTIFICATION

The urdersigned hereby certifies that the foregoing document has been
prepared in Times New Roman font, 14-point type, in compliance with Local Rule
5.1B

s/ Paul N. Monnin

Paul N. Monnin
Georgia Bar No. 516612

Counsel for Movant Mark Megalli
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CERTIFICATE OF SERVICE

I hereby certify that on this 10th day of October, 2017, I electronically filed
the foregoing Notice of Appeal with the Clerk of Court using the CM/ECF system,

which will automatically send email notification of such filing to counsel of record.

/s Paul N. Monnin
Paul N. Monnin
. Georgia Bar No. 516612

Counsel for Movant Mark Megalli
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"IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
UNlTED STATES OF AMERICA, CRIMINAL INFORMATION
| Re_s‘ponde.nt,. B NO 1 13- CR-00442-RWS-AJB
v. | N CIVIL ACTION FILE _
MARK MEGALLI, “NO. 1":15-CV-01433-RWS-A;IB
: Mevant. |

NOTICE OF APPEAL

Notice is hereby given in accordance with Rule 3 of the Federal Rules of
Appellate Procedure that Movant Mark Megalh in the above-captloned habeas
.acuon hereby appeals to the United States Court of Appeals for the Eleventh
Circuit from the Order andvaal Judgment entered on September 25, 2017 (ECF
Nos. 68-69). Pursuant to Eleventh Circuit Rule 22-1(b), this Notice shall be
“construe[d] . . . as an applie'ation' to the court of appeals for a certificate of
appealab:ility.”' Once his appeal has been docketed with the Eleventh -Circuit, Mr.

Megalli will supplement this Notice by filing a formal Application for Certificate

. -of Appealability.
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Dated: October 10, 2017,

s/ Paul N. Monnin

Paul N. Monnin
Georgia Bar No. 516612
Andrew T. Sumner
Georgia Bar No. 269659
“ALSTON & BIRD LLP
One Atlantic Center
1201 W. Peachtree Street
Atlanta, Georgia 30309
‘Telephone: (404) 881-7000
‘Facsimile: (404) 881-7777
paul.monnin@alston.com
andy.sumner@alston.com

Counsel for Movant Mark Megalli
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~ LOCAL RULE 7.1D CERTIFICATION
The undersigned hereby certifies that the foregoing document has been
prepared in Times New Roman font, 14-point type, in compliance with Local Rule
5.1B
s/ Paul N. Monnin

Paul N. Monnin
Georgia Bar No. 516612

Counsel for Movant Mark Megalli
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_ CERTIFICATE OF SERVICE

I hereby certify that on this 10th day of October, 2017, I electronically filed
| the foregqing Notice of Appeal with the Clerk of Court ﬁéing the CM/ECF | system;

which will automatically send email notification of suéh filing to counsel of record.

o /s Paul N. Monnin
Paul N. Monnin
Georgia Bar No. 516612

Counsel for Movant Mark Megalli
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