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THE FUND DOES NOT OWN THE ASSETS
IN THE JOINT TENANCY ACCOUNTS

Notwithstanding that the Joint Tenancy Accounts are legally titled in the names of
Mr. Lathen and Participants, the Division asserts that the Fund is the true owner of the assets in
the Joint Tenancy Accounts, and that the contracts underlying and facilitating Mr. Lathen’s
investment strategy are mere “window dressing” to disguise the Fund’s ownership of those
assets. No reason exists, though, for disregarding the legal form of ownership associated with
the Joint Tenancy Accounts. Indeed, doing so would be akin to saying that it is mere “window
dressing” to call a corporation a corporation when it has only one shareholder. Likewise, doing
so is tantamount to the circumstances in which a private equity firm loans money to a company
so that it can hire new employees. Those new employees obviously work for the company, not
the private equity firm.

Individuals have every right to use contractual arrangements and corporate and

other entities to arrange their business affairs. See Neill A. Helfman, Establishing Elements for

Disregarding Corporate Entity and Veil Piercing, 114 Am. Jur. Proof of Facts 3d 403 (“A
fundamental principle of Anglo-American law is that a business operating as a legally

recognized entity is separate and distinct from its owners.”); Krivo Indus. Supply Co. v. Nat’l

Distillers and Chem. Corp., 483 F.2d 1098, 1102 (5th Cir. 1973) (“Basic to the theory of
corporation law is the concept that a corporation is a separate entity, a legal being having an
existence separate and distinct from that of its owners.”).

Here, Mr. Lathen and Participants (and occasionally a third individual) opened the
Joint Tenancy Accounts into which survivor’s bonds were purchased. Mr. Lathen himself,

pursuant to the limited power of attorney granted to him by the Participants, purchased those
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bonds. In doing so, Mr. Lathen did not simply withdraw money from the Fund’s bank account.
Rather, the Fund loaned Mr. Lathen the money to purchase those survivor’s option bonds in the
Joint Tenancy Accounts pursuant to a written agreement and secured by the assets in those
accounts themselves. These secured loans from the Fund to Mr. Lathen were fully documented.
And, profits arising from transactions in the Joint Tenancy Accounts were shared with the Fund
pursuant to the terms of another written agreement. They were never deposited directly into a
Fund bank account.

Additionally, the Division contends that the Fund’s financial statements record
the assets held in the Joint Tenancy Accounts as the Fund’s assets. The Division is wrong. In
fact, that particular line item on the Fund’s balance sheet is stated and reflected as “Due from
Joint accounts, at fair value” — not as the underlying assets themselves. This accounting
treatment reflects the reality of the contractual relationship between the Fund, on the one hand,
and Mr. Lathen and Participants, on the other hand — to wit, it simply reflects the fair value that
the Fund expected to realize from its loans to and profit-sharing arrangements with Mr. Lathen,
coupled, of course, with the assumption that Mr. Lathen would outlive Participants. Likewise,
that the terms of the Investment Management Agreement provide that Mr. Lathen is a “nominee”
for the Fund simply reflects the most likely outcome of the contractual arrangements — that the
Participant will predecease Mr. Lathen and the proceeds of the Joint Tenancy Accounts will flow
to the Fund pursuant to the terms of the contracts between Mr. Lathen and the Fund. The Fund’s
outside auditors approved of this accounting method and, since its inception, the Fund has

received unqualified audit opinions for each of its yearly audited financial statements.
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Simply put, the foregoing facts do not support an alter ego, veil piercing or other
theory that would permit this Court to ignore the corporate form. No evidence exists that Mr.
Lathen and the Fund commingled Fund assets, failed to adhere to corporate formalities or
otherwise abused the corporate form. Absent any of these legal or equitable bases for
disregarding the corporate form that Mr. Lathen and investors in the Fund chose, it is Mr. Lathen
and the Participants — not the Fund — who own the bonds and CDs in the Joint Tenancy

Accounts. See Pearson v. Component Tech. Corp., 80 F. Supp. 2d 510, 524 (W.D. Pa. 1999) (no

disregarding of corporate form absent allegations of commingling of funds or failure to follow

corporate formalities); Island Seafood Co. v. Golub Corp., 303 A.2d 892, 895 (3d. Dep’t 2003)

(no evidence of owner’s “personal use of corporate funds” or that company was undercapitalized
with alleged “purpose of rendering uncollectable any money judgment”). The fact that the Fund
receives the profits from Mr. Lathen’s investment strategy changes nothing and the existence of
the Profit Sharing Agreement is not a basis to disregard the corporate form. See, e.g., Goodman
v. H.I.G. Capital, LLC (In re Gulf Fleet Holdings, Inc.), 491 B.R. 747 (Bankr. W.D. La. 2013)
(funds paid to secured lender pursuant to contractual arrangement could not as a matter of law
count as “siphoning of funds” under corporate veil piercing test).

In a word, the foregoing evidences a classic secured lending arrangement, akin to
a private equity firm owning and funding a portfolio company through secured loans. This Court
should not disregard the corporate separateness of a secured lender and borrower absent some
showing of a fraudulent use of the corporate form, which is clearly absent here. See, e.g., In re

Fundamental Long Term Care, 507 B.R. 359 (Bankr. M.D. Fla. Mar. 14, 2014); Pearson, 80 F.

Supp. 2d at 522.
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Finally, the Division’s assertion that the Fund is the true owner of the Joint
Tenancy Accounts and/or the securities held therein is belied by the scenario in which Mr.
Lathen predeceases a Participant. Under such circumstances, a Participant would not and would
not be required to turn over the assets or even all of the proceeds from the Joint Tenancy
Account to the Fund, as would be the case if the Fund were the owner. Rather, the Joint Tenancy
Account passes to a Participant by operation of law (just as it would if the Participant died before
Mr. Lathen) and s/he would owe a contractual sum (e.g., principal plus interest) to the Fund — a
contractual obligation that the Participant may fulfill or may breach.

IV.

MR. LATHEN MADE NO MISSTATEMENTS TO ISSUERS
WHEN REDEEMING SURVIVOR’S OPTION BONDS AND CDS

The Division’s core allegation is that Mr. Lathen defrauded issuers of survivor’s
option bonds and CDs by misrepresenting that he was entitled to redeem such bonds and CDs as
a surviving joint owner of a JTWROS brokerage account. Mr. Lathen, however, made no such
misstatements to any issuer. Rather, the issuers required certain information, which Mr. Lathen
duly provided. The information he provided was accurate and responsive to the issuers’ specific
requirements. And if issuers requested additional information, Mr. Lathen provided that
information, too.

In particular, the issuers, in drafting their offering documents, made clear what
information was necessary and material to any redemption request. Each issuer provided a list
(largely similar from issuer to issuers) of the materials they wanted to review, that is, what was
material to their determination as to eligibility for redemption. It is well established, though, that
“an omission is actionable under the securities laws only when the [party] is subject to a duty to

disclose the omitted facts.” Stratte-McClure v. Morgan Stanley, 776 F.3d 94, 101 (2d Cir. 2015).
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See also Chiarella v. U. S., 445 U.S. 222, 230 (1980). As Mr. Lathen had no fiduciary duty to
the issuers, he had no affirmative duty to disclose details about his relationship with Participants,
including the Participant Agreements or other details regarding the Joint Tenancy Accounts or
the financing arrangement between the Joint Tenancy Accounts and the Fund. See Chiarella,
445 U.S. at 235.

That Mr. Lathen did not disclose to issuers all of the circumstances of his
relationship with the Participants where he was not required to do so does not render the
information he did provide misleading. Disclosure is required under Section 10(b) and Rule
10b-5 “only when necessary ‘to make . . . statements made, in the light of the circumstances

under which they were made, not misleading.”” Matrixx Initiatives, Inc. v. Siracusano, 563 U.S.

27,44-45 (2011) (citing 17 CFR § 240.10b-5(b)). Here, the information Mr. Lathen provided to
issuers was tailored to the particular information they requested in the offering documents they
(or their high-priced lawyers) drafted. Put differently, Mr. Lathen gave issuers exactly what they
asked for purposes of processing a redemption request. And when issuers asked Mr. Lathen for
more information, he gave them that additional information, too.

Given the foregoing, it goes without saying that Mr. Lathen never tried to hide or
disguise his ownership in the Joint Tenancy Accounts when redeeming survivor’s option bonds
and CDs. Mr. Lathen’s name, address and social security number were on all of the accounts.
The account statements and letters of authorization were all in his name. His profile and
professional background as a Wall Street investor and fund professional have been readily
available through basic Internet research or social media. He made multiple redemption requests
to multiple issuers, representing that he was a surviving joint owner. Over the years, he held

multiple joint accounts with multiple deceased joint owners, none of whom shared his last name.

30



There was no artifice whatsoever. Mr. Lathen represented to issuers exactly who he is and gave
issuers exactly the information that they specified themselves, in full and accurately.
V.

EVEN IF MR. LATHEN MADE MISSTATEMENTS
OR OMISSIONS, THEY WERE NOT MATERIAL

Even if the Division can establish that Mr. Lathen made misrepresentations or
omissions to issuers it will not be able to establish that such misrepresented and/or omitted
information was material to issuers or their validity determination agents. As discussed herein,
the only misstatements or omissions identified by the Division are statements contained in letters
sent by Mr. Lathen to his brokers stating that the joint tenant on the account with him had passed
away and asking the broker to submit survivor’s option bonds held in the account for

redemption. The only purpose of this letter is to request redemption. Mr. Lathen had no

expectation that any issuer would look to this letter to determine if he and the Participant were in
fact joint tenants on the account and there is no indication that issuers relied upon the letter for
that purpose. The brokerage account statements (which the brokerage firms provide to the
issuers) are the documentary evidence used by issuers to substantiate ownership of the bonds.
As set forth in the bond offering documents, beneficial ownership of the bonds could only be
established by reference to the brokerage firm’s books and records. Thus, Mr. Lathen’s
representations in his redemption request letters regarding his joint ownership of the Joint
Tenancy Accounts are entirely superfluous to the determinations agent’s redemption decision.
The only relevant information on this point was in the brokers books and records. Mr. Lathen’s
redemption letters are per se immaterial.

The best evidence of this is Mr. Lathen’s 100% success rate in redeeming

instruments with thirty-three different issuers under the expanded disclosure regime he adopted
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after he received the Division’s Wells Notice. In particular, Mr. Lathen changed the redemption
letter he used to address the issues that the Division had raised. Under this revised letter, Mr.
Lathen, though he did not believe he was required to do so, voluntarily disclosed the supposedly
crucial information that the Division alleges he fraudulently omitted in his prior submissions --
namely the existence of a side agreement between him and the deceased Participant and the fact
that the Fund financed the Joint Tenancy Account. Instead of denying Mr. Lathen’s claims or
asking for additional information after being provided this supposedly “material” new
information, issuers instead uniformly honored all of his post-Wells redemption requests without
incident. It seems reasonable to conclude that such information was not material to these issuers
in the “total mix of information” they considered in evaluating his redemption requests.

VL

MR. LATHEN SOUGHT AND RECEIVED LEGAL COUNSEL
SINCE THE INCEPTION OF HIS INVESTMENT STRATEGY

From his days as Wall Street investment banker Mr. Lathen has known of the
need for legal counsel in connection with an investment strategy of this nature. Before
undertaking a single investment, Mr. Lathen brought his idea to counsel and asked if it could be
done.

A. Katten Muchin Rosenman LLP

Before doing anything with survivor’s option bonds, Mr. Lathen retained Katten
Muchin Rosenman LLP (“Katten”) to provide him with legal advice about whether his idea was
legally viable. He made full disclosure concerning his proposed investment strategy to the
Katten attorneys with whom he was working and asked them to identify legal issues they
perceived to be implicated by that strategy. The Katten lawyers stressed the importance of

disclosures to prospective participants and of having valid joint tenancies. They assisted Mr.
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Lathen in creating an agreement that he could use with Participants with whom he would form

joint tenancies with rights of survivorship. At no time did any Katten attorney ever advise Mr.

Lathen that his proposed investment strategy was fraudulent or that it violated any securities law.
B. Gersten Savage LLP

Mr. Lathen engaged Gersten Savage LLP (“Gersten”) to oversee formation of the
Fund and to draft all of the controlling documents related thereto. Mr. Lathen told Gersten his
investments strategy and asked them if could be lawfully implemented using money raised by an
investment fund. Gersten advised him that it could.

Gersten created each of the Eden Arc entities and Gersten drafted the Investment
Management Agreement, pursuant to which the Fund advanced funds to Mr. Lathen as one of
two joint tenants of the Joint Tenancy Accounts. Gersten changed and updated the Participant
Agreement to reflect the implications of the new formant of Mr. Lathen investment strategy, in
which the Fund, not Mr. Lathen, financed the purchase of survivor’s option bonds in the Joint
Tenancy Accounts.

Having created this structure, Gersten knew that Mr. Lathen would be using
money raised by the Fund to buy survivor option bonds that would be held in the Joint Tenancy
Accounts with a Participant, and that Mr. Lathen, as the likely (but not definitively) surviving
joint tenant, would redeem these bonds from those JTWROS accounts upon the Participant’s
death. Gersten never informed Mr. Lathen of any risk that this arrangement, which it created,
might be fraudulent or violate the securities law. Rather, Gersten advised Mr. Lathen, and Mr.
Lathen believed (and continues to believe), that it was a lawful means of implementing the

investment idea Mr. Lathen brought to Gersten.
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C. Hinckley Allen & Snyder LLP

After the retirement of the Gersten attorney with whom he had worked, Mr.
Lathen sought advice from Hinckley Allen & Snyder LLP (“Hinckley Allen™). Hinckley Allen
identified what it expressed as a vulnerability of Gersten’s structure, and that issuers might use it
to challenge the validity of the Joint Tenancy Accounts. In other words, Hinckley Allen believed
that Mr. Lathen’s investment strategy was legally valid, albeit potentially subject to challenge by
issuers of survivor’s option bonds. Hinckley Allen also suggested replacing the contractual
regime created by Gersten with a new regime that it believed better protected Mr. Lathen’s
investment strategy from the risk of challenge by issuers following redemption requests. No
Hinckley Allen attorney ever suggested to Mr. Lathen that his investment strategy might be
construed as a violating any federal securities law and certainly no Hinckley Allen lawyer ever
communicated such a concern to Mr. Lathen.

VIL

THE GUIDANCE AND ADVICE THAT MR. LATHEN RECEIVED FROM
COUNSEL VITIATES ANY CLAIM OF FRAUDULENT INTENT

The Division alleges that Mr. Lathen made false statements to issuers by
representing that he and the Participants held bonds as joint tenants. The evidence will
demonstrate that Mr. Lathen never made any false or misleading statements to any issuer. Mr.
Lathen, in fact, made virtually no statements at all to issuers, and those that he did make were
true and not at all misleading. In addition, the evidence will demonstrate that Mr. Lathen, in fact,
did hold the bonds in valid JTWROS accounts with the Participants.

No matter what the Division thinks about the validity of the joint tenancies that
Mr. Lathen formed with Participants, however, the evidence is overwhelming that Mr. Lathen

did not act with scienter. Mr. Lathen believed in good faith that he was entitled to redeem the
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bonds under the terms of their governing instruments. He did not believe that he had any legal
duty to make a pre-emptive voluntary disclosure to issuers when redeeming a bond. Mr. Lathen
sought advice from reputable law firm that understood his business. He told his lawyers his
investment strategy and asked them if it would work. Each firm identified potential issues which
they addressed. His lawyers advised him of the importance of disclosure to the Participants —
and he made full disclosure to Participants. His lawyers advised him of the importance of full
disclosure to investors — and he made full disclosure to investors. Although every lawyer he
dealt with understood that he would be submitting redemption requests, not a single lawyer ever
advised him that he was required to provide issuers with information about his investment
strategy when making a redemption. Based on his experience on Wall Street, Mr. Lathen
understood that in a transaction between sophisticated parties, if a party wants to know
something, they ask for it. As he understood his obligation, he had to provide issuers with the
information they asked for, nothing more, nothing less. No attorney ever told him otherwise.

A. Mr. Lathen Reasonably Relied on the Advice of His Counsel

The Division is required to establish that Mr. Lathen acted with scienter to
establish the securities fraud claims it has alleged. To meet this burden, the Division must show
that Mr. Lathen intentionally and deliberately, or with a reckless disregard for the truth, made a
material misstatement or omission. The only material misstatement or omission identified by the
Division is Mr. Lathen’s statement in the redemption request he sent to his brokers in which he
stated that he and the Participant were joint owners of the account in which the bonds were held.
After alleging, incorrectly, that Mr. Lathen made this statement to issuers, the Division asserts

the following in the OIP:
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Lathen knew, or was reckless in not knowing, that those

representations were false. Lathen, EACM, and EACA also

omitted to disclose material information, such details of EACA and

EACM’s relationship to the investments, and documents, such as

the PPM, Participant Agreements, the Investment Management

Agreement, the Profit Sharing Agreement, and the Discretionary

Line Agreement, that would have disclosed the falsity of the

ownership language in his redemption letters.
The Division’s case thus rests upon its ability to establish that Mr. Lathen had the requisite level
of intent to deceive issuers by stating in the redemption letters he sent to his broker that he and
the Participants were joint tenants. Mr. Lathen’s dealings with his attorneys are evidence that he
lacked any such intent.

A good faith reliance on the advice of counsel is “simply a means of
demonstrating good faith and represents possible evidence of an absence of any intent to
defraud.” United States v Peterson, 101 F.3d 375, 381 (5th Cir 1996). “Reliance on the advice

of counsel need not be a formal defense; it is simply evidence of good faith, a relevant

consideration in evaluating a defendant's scienter.” Howard v SEC, 376 F.3d 1136, 1147-1148

(D.C. Cir. 2004). As one former SEC commissioner put it, the “reliance defense ... is not really
a defense at all but simply some evidence tending to support a defense based on due care or good
faith.” Bevis Longstreth, Reliance on Advice of Counsel as a Defense to Securities Law
Violations, 37 BUS. LAW. 1185, 1187 (1982). “For example, a defendant might testify that he
negligently, but not intentionally, failed to provide a complete set of facts to the lawyer, or that
he received accurate advice but innocently misinterpreted it. That would not qualify for an
advice-of-counsel defense in the formal sense; nonetheless, such evidence would surely be

admissible on the issue of defendant's state of mind.” United States v Gorski, 36 F Supp. 3d 256,

268 (D Mass 2014).
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Mr. Lathen sought the advice of counsel almost immediately after conceiving of
his investment strategy and continued to receive guidance from attorneys — who were fully
apprised of his investment strategy — throughout the evolution of his investment strategy from
self-funding to funding by the Fund. Simply put, Mr. Lathen sought in good faith to execute his
investment strategy — at all times — in full compliance with the law. For example, Katten warned
about issues relating to Participant disclosures. Mr. Lathen carefully followed that counsel.
Likewise, Hinckley Allen advised Mr. Lathen concerning vulnerabilities associated with use of
the Investment Management Agreement. Again, Mr. Lathen carefully followed that counsel.
Moreover, none of the lawyers with whom Mr. Lathen consulted ever suggested that his
investment strategy even came close to violating the antifraud provisions of the federal securities
laws. Mr. Lathen’s relied on his attorney to identify the legal risks that he needed to navigate
and he relied on his attorneys to tell him how to navigate those risks. None of the attorneys with
whom he consulted suggested that he would be making a false statement if he redeemed bonds
under the contractual regimes they established for him. And none of those attorneys ever told
him that he needed to provide extra information about the joint tenancies to issuers when he
redeemed survivor’s option bonds. Mr. Lathen’s reliance on this advice (or the absence of such
advice) was perfectly reasonable,

Notably, the Division has repeatedly challenged the Eden Arc Respondents’
advice of counsel defense. Among other things, the Division has asserted that the advice Mr.
Lathen received is irrelevant because it did not involve advice concerning disclosures to issues.
Initially, the Division is in no position to unilaterally declare what is and what is not relevant or,
for that matter, what this case is about. In any event, the Division misses the point — to wit, Mr.

Lathen acted in good faith at all times, which good faith is evidenced by, among other things, his
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reliance on the advice he received from his attorneys after making full disclosure to them
concerning his investment strategy. It is that good faith that vitiates the Division’s case in that it
will not be able to establish the requisite level of intent required for a finding against Mr. Lathen
for having violated federal securities law. And that good faith applies to any claim the Division
makes with respect to what it thinks Mr. Lathen was supposed to have done, including claims of
insufficient disclosures to issuers.

B. Mr. Lathen’s Good Faith Belief as to the Sufficiency,

Truth and Accuracy of His Disclosures to Issuers Vitiates
the Division’s Claim that He Intentionally Deceived Issuers

Mr. Lathen had a good faith belief as to the validity of the JTWROS that he
formed with Participants and, thus, a good faith belief that his disclosures to issuers when
redeeming survivor’s option bonds were sufficient, truthful and accurate — which good faith

“represents possible evidence of an absence of any intent to defraud.” See In the Matter of the

Robare Group, 2015 SEC LEXIS 2248 (2015) at *97 (quoting United States v. Peterson, 101

F.3d 375, 381 (5th Cir. 1996) (“A good faith reliance on the advice of counsel is not a defense to
securities fraud. It is simply a means of demonstrating good faith and represents possible
evidence of an absence of any intent to defraud™); Howard v. SEC, 376 F.3d 1136, 1147 (D.C.
Cir. 2004) (“[R]eliance on the advice of counsel need not be a formal defense; it is simply
evidence of good faith, a relevant consideration in evaluating a defendant’s scienter™).

First, Mr. Lathen’s attorneys knew (from Mr. Lathen’s fulsome disclosures) that
the strength and validity of his joint tenancies with Participants was critical to the success of his
investment strategy. Yet none of those attorneys ever suggested that those joint tenancies were
not valid. Rather, the most that can be said about the legal advice he received was that his joint

tenancies were subject to potential challenge (just as any other feature of his investment strategy
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could be challenged). Thus, in the absence of advice to the contrary, it was perfectly reasonable
for Mr. Lathen to have believed in good that his joint tenancies were valid and legally effective
and, thus, that his disclosures to issuers when redeeming survivor’s option bonds were sufficient,
truthful and accurate.

Second, Mr. Lathen studied N.Y. Banking Law § 675, which provides that the
simple act of two (or more) individuals jointly opening a bank or brokerage account using the
relevant survivorship language — “JTWROS” or “joint tenancy with right of survivorship” —
constitutes prima facie evidence of a valid and legally effective J TWROS.® He also studied the
case law interpreting N.Y. Banking Law § 675 and challenges to the validity of joint tenancies
under that statute, learning that New York courts understood the statute the same as he did.” He
also discussed all of his reading with counsel. Given the foregoing, it was perfectly reasonable
for Mr. Lathen to believe in good faith that his joint tenancies were valid and legally effective
and, thus, that his disclosures to issuers when redeeming survivor’s option bonds were sufficient,

truthful and accurate.

6 See In the Matter of the Estate of Catherine K. Corcoran, 63 A.D.3d 93, 96 (N.Y. App.
Div. 2009) (New York Banking Law § 675’s presumption applies equally to investment accounts
and traditional deposit accounts).

See Kleinberg v. Heller, 38 N.Y. 2d 836, 840 (1976) (“[T]he opening of an account in the
names of two people in facial form to be paid or delivered to either, or the survivor of them,
evinces an intention to create a joint tenancy, thereby placing the burden of refutation on anyone
who challenges it.”) (internal quotations and citations omitted) (Fuchsberg, J., concurring); In re
Matter of Nino Grancaric, 91 A.D. 3d 1104, 1105 (N.Y. App. Div. 2012) (“When a bank account
is opened in two names, in form to be paid or delivered to either, or the survivor of them and
survivorship language appears on a joint account’s signature card, a statutory presumption arises
that the parties intended to create a joint account with rights of survivorship”) (internal
quotations and citations omitted).
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Third, Mr. Lathen’s also learned from his study of New York joint tenancy law
that any party seeking to invalidate a joint tenancy bears a “heavy burden” and that they are only
limited grounds for invalidating presumptively valid joint tenancies (fraud, undue influence, lack
of capacity or a determination that the joint tenancy is a so-called “convenience account”).?
Moreover, Mr. Lathen discussed the foregoing with counsel. Given the foregoing, it was
perfectly reasonable for Mr. Lathen to believe in good faith that his joint tenancies were valid
and legally effective and, thus, that his disclosures to issuers when redeeming survivor’s option
bonds were sufficient, truthful and accurate.

Fourth, Mr. Lathen’s review of the Grancaric case — standing alone — caused Mr.
Lathen to conclude that his joint tenancies were valid and legally effective and, thus, that his
disclosures to issuers when redeeming survivor’s option bonds were sufficient, truthful and
accurate. In particular, Grancaric upheld the presumption of validity of a JTWROS account
where both joint tenants were acting as de facto nominees for a third party “true owner” who
funded the JTWROS account, just as the Fund finances the Joint Tenancy Accounts.

Even if the Division goes to the mat on Mr. Lathen’s interpretation of New York
joint tenancy law — which they must to satisfy the burden of proving that Mr. Lathen had the
requisite intent to defraud — the Division will have missed the point. It matters not whether the

Division or Mr. Lathen is “right” with respect to New York joint tenancy law. Rather, what

8 See Grancaric, 91 A.D.3d at 1105 (the only bases for vacating a joint tenancy are fraud,

undue influence, lack of capacity or . . . that the accounts were only opened as a matter of
convenience and were never intended to be joint accounts™); In the Matter of the Estate of
Richard N. Coddington, 56 A.D.2d 697 (N.Y. App. Div. 1971) (noting the “heavy burden” borne
by _those trying to rebut the statutory presumption of a valid joint tenancy supported by prima
facie evidence).
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matters is Mr. Lathen’s good faith belief in the accuracy of his interpretation of New York joint
tenancy law and that which supports his good faith belief.
VIIL

OTHER EVIDENCE OF MR. LATHEN’S GOOD FAITH BELIEF
AS TO THE LEGALITY OF HIS INVESTMENT STRATEGY

Even beyond the foregoing, abundant and wide-ranging indicators exist of Mr.
Lathen’s good faith — indicators that further undermine any claim that Mr. Lathen acted with the
requisite level of scienter required to sustain a finding that he violated any federal securities law.

First, Mr. Lathen worked with and sought assistance from a bevy of financial
professionals, including lawyers, compliance professionals, auditors and brokerage firms. All of
these professionals were fully aware of the details of Mr. Lathen’s investment strategy. Several,
in fact, examined the investment strategy before agreeing to do business with Mr. Lathen. None
ever even hinted that Mr. Lathen’s investment strategy might violate the federal securities laws.

Second, not even the Division alleges that investors in the Fund or Participants
were defrauded. Rather, Mr. Lathen was completely transparent with both categories of
individuals, including with respect to the risks associated with the investment strategy. None
questioned the legality of the investment strategy.

Finally, Mr. Lathen operated in the public spotlight and openly invited regulatory
scrutiny. In particular, Eden Arc Capital Management LLC (“EACM”) was registered with the
SEC as an investment advisor. As such, EACM made regular filings with the SEC and was
subject to review and inspection by the SEC. What’s more, when Mr. Lathen had a dispute with
Goldman after it refused to redeem a survivor’s option bond presented for redemption, Mr.
Lathen went so far as to invite further governmental scrutiny by filing complaints with the New

York State Financial Authority and Consumer Financial Protection Board. Nobody engaged in
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1 ‘

an ongoing fraud would be thoughtless or brazen enough to invite regulatory scrutiny into their

business practices.
IV.

NEITHER MR. LATHEN NOR EDEN ARC CAPITAL
MANAGEMENT, LLC VIOLATED THE CUSTODY RULE

Rule 206(4)-2 prohibits investment advisers from having custody of client funds
or securities unless the adviser maintains those assets “[i]n a separate account for each client
under that client’s name” or “[i]n accounts that contain only [his] clients’ funds and securities,
under [his] name as agent or trustee for the clients.” 17 C.F.R. § 275.206(4)-2(a). Custody is
defined as “holding, directly or indirectly, client funds or securities, or having any authority to
obtain possession of them.” 17 C.F.R. § 275.206(4)-2. Additionally, Rule 206(4)-2 prescribes a
variety of other requirements pertaining to matters such as bookkeeping, provision of notice to
clients and auditing, which are meant to ensure effective safekeeping of client funds and
securities.

Rule 206(4)-2(a)(1) does not apply to the Joint Tenancy Accounts. As detailed
above, the Fund does not own these accounts or the securities in them. Rather, the Fund owned
loans made to Mr. Lathen (i.e., debt instruments) in his personal capacity (and in some cases to
Mr. Lathen and Participants jointly) and profit-sharing rights in the Joint Tenancy Accounts.
The Joint Tenancy Accounts themselves and the assets therein were merely collateral to secure
Mr. Lathen’s contractual obligation to the Fund and the Fund’s profit-sharing rights, not assets
owned by the Fund itself. As such, from the Fund’s perspective, the Custody Rule does not
require that the Joint Tenancy Accounts, or the bonds and CDs in them, be held in the name of
the Fund. The loans and profit-sharing rights owned by the Fund, if securities at all, are best

considered “privately offered securities” that are exempt from the Custody Rule.
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Notwithstanding the inapplicability of the Custody Rule to the Joint Tenancy
Accounts, Eden Arc Capital Management, LLC employs numerous safekeeping procedures
consistent with the Custody Rule, including the following:

° All accounts were maintained at a Qualified Custodian;

. All accounts were reconciled on a monthly basis by the
Fund’s administrator, Integrated Investment Solutions;

° The Fund was audited on an annual basis by Eisner Amper,
a PCAOB registered accounting firm, with such audited
financials delivered to Fund investors within 120 days of
year end; and
° No Eden Arc Capital Management, LLC employee other
than Mr. Lathen, a joint owner of the Joint Tenancy
Accounts, had access to those accounts.
Furthermore, we note that Mr. Lathen’s access to the underlying Joint Tenancy
Accounts’ collateral by virtue of his individual ownership in the accounts is not substantively
different from a risk perspective than his deemed custody of the entirety of the Fund’s assets by
virtue of his role as general partner of the Fund. Under the Custody Rule, the annual audit
requirement is deemed a cure for this risk with respect to pooled investment vehicles such as the

Fund. Thus, regardless of whether the Custody Rule is deemed applicable to the Joint Tenancy

Accounts, Eden Arc Capital Management, LLC is substantively complying with it

° The SEC website’s explains this concept. See “Staff Responses to Questions About the

Custody Rule,” dated September 1, 2013 (found at http://www.sec.gov/divisions/investment/
custody faq)030510.hrm (explaining that if an adviser manages client assets that are not funds or
securities, Rule 206(4)-3 does not apply, as it only applies to clients’ funds and securities.
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CONCLUSION

Accordingly and for all of the foregoing reasons, respondents Donald F. Lathen.
Jr., Eden Arc Capital Management, LL.C and Eden Arc Capital Advisors, LLC respectfully
submit that this Court should: (1) dismiss the Order Instituting Proceedings and all the charges
contained therein with prejudice; and (2) grant the Eden Arc Respondents such other and further
relief as this Court deems just and appropriate.

Dated: New York, NY
January 20, 2017

Respectfully submitted.

CLAYMAN & ROSENBERG LLP

By%}% %)’f (7 Ja"/)

Harlan Protass
Paul Hugel
Christina Corcoran
305 Madison Avenue
New York, NY 10165
T.212-922-1080
IF. 212-949-8255
protass@clayro.com

Counsel for Respondents Donald F. Lathen,
Jr., Eden Arc Capital Management, LLC
and Eden Arc Capital Advisors, LLC
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