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INTRODUCTION
On November 29, 2017, the Solicitor General of the United States filed a brief with the
Supreme Court on behalf of the Securities and Exchange Commission in Lucia v. Securities and
Exchange Commission, Case No. 17-130 (the "SEC Brief'). The Solicitor, in the SEC Brief,
stated "In prior stages of this case, the government argued that the Commission's ALJs are mere
employees rather than "Officers" within the meaning of the Appointments Clause. Upon further
consideration, and in light of the implications for the exercise of executive power under Article
II, the government is now of the view that such ALJs are Officers because they exercise
'significant authority pursuant to laws of the United States.' Buckley v. Valeo, 424 U.S. 1, 126
(1976) (per curiam)." In Lucia, the Commission acknowledged that its Al.Js have not been
appointed in accordance with Art. II, § 2 Cl. 2. 1 In light of the foregoing, administrative
proceedings pending before or presided over by Commission ALJs are violative of the
Appointments Clause.
In an effort to forestall the consequences of the untenable position the Commission had
adopted regarding its ALJs in numerous administrative proceedings, the Commission, on
November 30, 2017, entered an order regarding pending administrative proceedings (the
"Ratification Order").2 In the Ratification Order, the Commission stated: ''To put to rest any
claim that administrative proceedings pending before, or presided over by, Commission
administrative law judges violate the Appointments Clause, the Commission-in its capacity as
head of a department-hereby ratifies the agency's prior appointment" of its administrative law

1 (''The Commission's ALJs are selected by its Chief AU, subject to approval by the
Commission's Office of Human Resources on the exercise of authority delegated by the
Commission." SEC Brief at 3.)
2
In re: Pending Administrative Proceedings, Securities Act Release No. 10440 (November 30,
2017).
1

judges. The Ratification Order also remanded matters pending before the Commission to the
ALJ who had issued an initial decision.3 The Commission's Ratification Order further directed
ALJs to (i) reconsider the record; (ii) issue an order granting parties an opportunity to submit
new evidence; (iii) determine whether to ratify or revise all of his or her prior actions; and (iv)
issue an order stating that he or she has completed the reconsideration and setting forth his or her
determination regarding ratification. On December 12, 2017, an order was entered in this matter
directing the parties to file any new evidence, as well as a brief explaining the relevance of such
new evidence and identify any challenged rulings, findings and conclusions. 4

CHALLENGES TO RULINGS, FINDINGS AND CONCLUSIONS
Respondent challenges each of the rulings, findings and conclusions made by the AU
who presided over this proceeding. Challenges to each of the rulings, findings and conclusions
are based upon the improper delegation of appointment power by the Commission with the
result that the ALJ who presided over this proceeding was not appointed in accordance with the
Appointments Clause of the U.S. Constitution. Further, the Commission's Ratification Order
does not constitute an appointment of Commission ALJs in accordance with the Constitution.
Challenges are also based upon the unconstitutional statutory scheme which provides the
Commission's ALJs with two levels of protection from removal. In addition to the constitutional
challenges to each and every ruling, finding and conclusion made by the ALJ, Respondent sets

3

The Ratification Order attached as Exhibit A, a list of such matters which included this matter.
Order Regarding the Securities and Exchange Commission's Order on Pending Administrative
Proceedings, Administrative Proceedings Rulings Release No. 5371, December 12, 2017. On
January 2, 2018, Chief Administrative Law Judge Brenda P. Murray entered an Order on Motion
to Extend Time, which extended the time for the parties in this matter to submit new evidence
and identify challenged rulings, findings and conclusions. Administrative Proceedings Rulings,
Release No. 5429 (January 2, 2018).
4

2

forth specific challenges to rulings,findings and conclusions and includes explanations of the
relevance of new evidence that is filed with this brief.
APPOINTMENTS CLAUSE

The U. S. Constitution,in relevant part,provides that "the Congress may by law vest the
Appointment of such inferior Offices,as they think proper,in the President alone,in the Courts
of law,or in the Heads of Dep�ments." Art. II,§ 2 Cl. 2. The Supreme Court has construed
the Appointments Clause as preserving the Constitution's structural integrity by preventing the
diffusion of the appointment power. Freytag v. Commissioner, 501 U.S. 868, 878 (1991). The
Supreme Court underscored the importance of the Appointments Clause to structural integrity in
Edmond v. United States, 520 U.S. 651 (1997). (''the Appointments Clause of Article II is more
than a matter of 'etiquette or protocol'; it is among the significant structural safeguards of the
constitutional scheme." Id. at 659. And the SEC Brief acknowledges the significance of the
Appointments Clause: ''The requirements of the Appointments Clause are 'among the significant
structural safeguards of the constitutional scheme' and are 'designed to preserve political
accountability relative to important Government assignments.' Edmond v. United States, 520
U.S. 651,659,663 (1997)." (SEC Brief at 11).
With respect to the determination of whether a person is serving as an "officer" as the
term is used in the Appointments Clause,the Supreme Court,in Buckley v. Valeo, 424 U.S. l,
126 (1976),stated 'We think its fair import is that any appointee exercising significant authority
pursuant to the laws of. the United States is an 'Officer of the United States,' and must,therefore,
be appointed in the manner prescribed by§ 2,cl.2,of that Article." And in Freytag, the
Supreme Court addressed the line between constitutional officers and employees. The Supreme
Court,in Freytag, determined that the Tax Court's special trial judges occupy an office

3

established by law, and that their duties, salary and means of appointment are specified by
statute. Id. at 881. The Supreme Court noted that the Tax Court's special trial judges take
testimony, conduct trials, rule on the admissibility of evidence and have the power to enforce
compliance with discovery orders. Id. at 881-882. The Court concluded that special trial judges
exercise "significant discretion." Id. at 882. The Supreme Court has also addressed a litigant's
rights with respect to a failure to comply with the Appointments Clause. In Ryder v. United
States, 515 U.S. 177 (1995), the Supreme Court held that a petitioner whose conviction had been

upheld by an appellate panel which included two judges who had been appointed in violation of
· the Appointments Clause was "entitled to a hearing before a properly appointed panel of that
court." Id. at 188.5 The Tenth Circuit, in Bandimere v. Securities and Exchange Commission,
844 F.3d 1168 (10th Cir. 2016), followed Freytag and concluded that the SEC's ALJs were
inferior officers who had not been appointed in accordance with the Appointment.s Clause and,
as in Ryder, stated that the resolution of the constitutional issue "relieved Mr. Bandimere of all
liability." Id. at 1172.
The SEC Brief states that "Freytag demonstrates that the Commission's ALJs are
'inferior officers' rather than 'mere employees.' 501 U.S. at 882." (SEC Brief at 14). The SEC
Brief also acknowledges that the Commission's ALJs were not appointed in accordance with Art.
II,§ 2 Cl. 2. ("The Commission's ALJs are selected by its Chief ALJ, subject to approval by the
Commission's Office of Human Resources on the exercise of authority delegated by the
Commission." (SEC Brief at 3.) As prescribed by the Supreme Court, an order of the
Commission instituting an administrative proceeding and ordering a hearing before an

5

See also, Nguyen v. United States, 539 U.S. 69 (2003), (rejecting the de facto officer doctrine
and vacating the judgments based upon a determination that a panel of the Ninth Circuit
comprised of two Article m judges and one Article IV judge lacked authority to decide appeals.)
4

REMOVAL OF OFFICERS

In addition to construing the Constitution's provision regarding the appointment of
officers, the Supreme Court has construed the constitutional standards regarding the removal of
officers. In Free Enterprise Fund v. PCAOB, 561 U.S.477 (2010), the Supreme Court stated
that ''The landmark case of Myers v. United States reaffirmed the principle that Article II confers
on the President 'the general administrative control of those executing the laws."' Id. at 492.
The Court, citing Myers, further stated that "the President must have some 'power of removing
those for whom he cannot continue to be responsible."' Id. at 493. The Court, in Free Enterprise
Fund, invalidated the statutory scheme that provided for two levels of protection against
presidential removal authority. Id. at 495 ("Neither the President, nor anyone directly
responsible to him, nor even an officer whose conduct he may review only for good cause, has
full control over the Board...That arrangement is contrary to Article II's vesting of the
executive power in the President.").
The SEC Brief acknowledged that the statutory scheme regarding the Commission's
ALJs provides for at least two and potentially three levels of protection against presidential
removal authority. The SEC Brief states: "The Commission's ALls may be removed by the
Commission 'only for good cause established and determined by the Merit Systems Protection
Board,' 5 U.S.C.7521(a), and members of that Board in turn 'may be removed by the President
only for inefficiency, neglect of duty, or malfeasance in office,' 5 U.S.C. 1202(d). And the
Commissioners likewise may be insulated from removal (as the Court assumed in Free
Enterprise Fund)." ( SEC Brief at 20).
The statutory scheme for removal of Commission ALls is similar to (and likely more
problemat�c than) the statutory scheme regarding members of tlie P CAOB, which was

7

determined to be impermissible in Free Enterprise Fund. Accordingly, the statutory scheme for
removal of the Commission's ALJs impairs the President's ability to ensure that the laws are
faithfully executed, and violates the Constitution. As the limitations imposed on the President by
the statutory scheme are impermissible, administrative proceedings presided over by the
Commission's present ALJs violate the Constitution.

CHALLENGES TO SPECIFIC RULINGS, FINDINGS, AND CONCLUSIONS
The AU made findings and conclusions that Respondent acted as an investment
adviser to a private fund and that Respondent violated the Investment Advisers Act and the
Securities Exchange Act and rules thereunder by engaging in front running, favoring an
investor in a fund, and by making misrepresentations to fund investors or failing to disclose
information to fund investors. In the Decision, the ALJ makes findings of fact that are not
supported by the record, fails to make findings of fact that are clearly supported by the record,
fails to observe controlling precedent and fails to apply legal standards that the ALJ sets forth
in the Decision. As demonstrated below, the ALJ's errors were material and not harmless,
and the Decision should be set aside.
RESPONDENT DID NOT ACT

As AN INVESTMENT ADVISER TO THE FUND

The ALJ erroneously concluded that Respondent acted as the investment adviser to
Geier lntematioi;ial Strategies Fund, LLC (the "Fund") during the period when the acts alleged
to have violated the Advisers Act and the Exchange Act occurred. In support of this
conclusion, the ALJ merely cites the definition of the term "investment adviser" contained in
Section 202(a)(l 1) of the Advisers Act, 6 recites activities in which Respondent allegedly

6

Section 202(a)(ll) of the Advisers Act, in relevant part, defines the term "investment
adviser" � "any person who, for compensation, engages in the business of _advising others. . .
8

engaged, and notes compensation which Respondent allegedly received from a third party.
The AU does not. cite any authority for the proposition that the activities in which Respondent
allegedly engaged and the compensation that Respondent received from a third party are
sufficient to establish that Respondent acted as an investment adviser. Further, the AU
ignores the relevant provisions of the Operating Agreement of Geier International Strategies
Fund, LLC (the "Operating Agreement"), which vested discretion in Geier Capital, LLC
("Geier Capital") to make investments on behalf of the Fund and which provided for the
payment of fees to Geier Capital. Further, the AU does not cite any authority for the
proposition that the elements of the advisory relationship between the Fund and Geier Capital
reflected in the Operating Agreement may be disregarded.Finally, the ALJ does not address
the standard articulated by the Commission regarding when an individual associated with an
investment adviser may be exposed to primary liability for violations of Section 206 of the
Advisers Act.
The AU erroneously focused upon certain "activities" or "functions" in which
Respondent engaged and based solely upon such activities and compensation from a third party
concluded that Respondent acted as the Fund's adviser. Moreover, many of the activities that
the AU cited do not involve "advising others ... as to the value of securities or as to the
advisability of investing in, purchasing, or selling securities."
The Decision states that "Gibson came up with the plan for organizing the Fund and
worked on the documents creating the Fund," and that "Gibson created two entities in

as to the value of securities or as to the advisability of investing in, purchasing, or selling
securities."

9

connection with the Fund: one to receive the management fee and another to 'receive the
performance allocation in order to position the managing member to capitalize on the potential
for carried interest.'." (Decision at 23). The ALJ's findings regarding the creation of two
entities are incorrect. The evidence admitted in this matter establishes that the two entities,
Geier Capital and Geier Group, were formed at a time when Respondent and James Hull were
involved with the Gibson Fund and the Hull Fund. (See Resp. Bxs. 2 and 6). Moreover,
neither formulating a plan for organizing a fund and working on organizational documents, nor
creating entities in connection with the formation of a fund constitute engaging in the business
of advising others as to the value of securities or as to the advisability of investing in
securities.
The AU states that the Fund, Geier Capital and Geier Group had no employees.
(Decision at p. 24). Whether Geier Capital or Geier Group had any employees is irrelevant to
a �etermination regarding the investment adviser to the Fund. Further,· this finding and
conclusion is at odds with another finding and conclusion made by the ALJ: "The POM
described Gibson as Geier Capital's managing director," and " as Geier Group's managing
member." (Decision at 23). Further, the Fund, Geier Capital, and Geier Group were
organized as limited liability companies and, as such, had members; Hull and Respondent
were members of Geier Capital and Geier Group and in that capacity acted on behalf of the
Fund.
The Decision next states as support for the conclusion that Respondent acted as an
investment adviser that "Hull allowed Gibson to use his office space and secretary." (Decision
at 24). The ALJ's finding regarding office space is irrelevant to a determination regarding a
person's status as an investment adviser.

10

The AU also describes certain "functions" which Respondent performed. 7 The
"functions" included tracking the Fund's performance, negotiating transactions on behalf of the
Fund, corresponding with investors, acting as an authorized signatory on Fund accounts,
deciding on investments with Hull, and signing a Form D. The functions that the ALJ cited
do not establish that Respondent acted as an investment adviser to the Fund.8 Rather, the
functions that the Decision references are commonly performed at investment advisers by
supervised persons and persons associated with investment advisers.
With respect to compensation, the Decision states that "during the 2011 period when
the alleged misconduct occurred, Gibson admittedly spent most of his time on Fund matters
and was paid a salary of $148,718 from HSG's human resources service." (Decision at 25).
The record in this matter established that, during 2010, HSG advanced $73,953 to Respondent
and that Geier Capital reimbursed HSG for the advance. The record further establishes that
HSG continued to advance funds to Respondent during 2011; however, as the Fund ceased
paying management fees in September 2011, HSG was not reimbursed for the advances it
made to Respondent during 2011.
7

In identifying the "functions," the Decision references an expert report tendered by the
Division of Enforcement, Div. Ex. 185, Expert Report of Dr. Gary Gibbons. The ALl's
reliance on the Expert Report of Dr. Gary Gibbons is wholly misplaced. The issue of whether
Respondent acted as an investment adviser is a legal issue and Dr. Gibbons, who is a professor
at a school of management and associated with a state registered investment adviser, is not
qualified to express an opinion on a legal issue.
8
The Decision states that "Gibson tracked general market conditions, monitored
macroeconomic trends that impacted the market, tracked the daily performance of the Fund's
portfolio, negotiated fund transactions, corresponded with investors, dealt with brokers, and
communicated with managers of companies whose stock the Fund owned. Gibson was the
authorized signatory of Fund accounts, he reported to investors, he met with potential
investors, promoted Fund investments, answered questions, sent out reports and statements,
and decided on investments with Hull. Gibson signed the Form D, Notice of Exempt Offering
of Securities with the Commission on February 11, 2010, as managing director of the
managing member." (Decision at 24) (Citations omitted).
11

Based upon findings that Respondent engaged in activities commonly performed by
associated persons and supervised persons and received funds. from HSG, the Decision
concludes that Respondent acted as an investment adviser as that term is defined in Section
202(a)( 11). However, Section 202(a)( 11) does not define an investment adviser in terms of
activities in which a person engages. Rather, Section 202(a)(l l) defines an investment adviser
in terms of being in the business of providing advisory services "to others" for compensation.
Thus, the definition of the term "investment adviser" involves a contractual relationship
between an investment adviser and "others". 9 The Decision does not contain findings or
conclusions regarding the formation of an advisory contract or relationship between the Fund
and Respondent. In particular, the Decision does not contain findings regarding the advisory
services that the Fund engaged Respondent to perform and the Decision does not contain
findings regarding the compensation that Respondent would receive for the services which he
performed for the Fund. Moreover, the Decision does not provide authority for the
proposition that the Division of Enforcement or an administrative law judge can .�erminate a
contract that the parties entered into and replace it with a contract envisioned by the
government which has been agreed to or executed by no one.
The Fund Engaged Geier Capital to Provide Investment Advice

Although the AU found that "[t]he Fund's operating agreement provided that the Fund
would be managed by the managing member," (Decision at 5), and that "Geier Capital was the

9

See, Section 202(a)(l) "Assignment" includes any direct or indirect transfer or hypothecation
of an investment advisory contract by the assignor"; see, also, Section 205(d) "Investment
Advisory Contract " Defined. As used in paragraphs (2) and (3) of subsection (a), "investment
advisory contract" means any contract or agreement whereby a person agrees to act as
investment adviser to or to manage any investment or trading account of another person.")
12

Fund's managing member and Gibson was managing director of the managing member."
(Decision at 4), 'the ALJ proceeds to ignore the existence and terms of the Operating
Agreement when determining that Respondent acted as the Fund's investment adviser. In fact,
the Fund's Operating Agreement was more than explicit in establishing an advisory
relationship between the Fund and Geier Capital. The Fund's Operating Agreement provided,
among other things, that (i) the Fund "shall be managed by the Managing Member, who shall
have the discretion of making investments on behalf of the Company and of exercising the
powers set forth in Section 3.02." 10 (Resp. Ex. 13). The Operating Agreement further
provided that Geier Capital was authorized to retain Geier Group as Investment Manager; and
provided for the payment of management fees and an incentive allocation to Geier Capital and
Geier Group. (Resp. Ex. 13). The Decision does not cite authority for its disregard of the
Fund's Operating Agreement which is binding upon the Fund and its Members, including Fund
investors, or its disregard of Hull's and Respondent's status as members of Geier Capital and
Geier Group.
The record in this matter establishes_ that Geier Capital and Geier Group, rather than
Respondent, acted as investment advisers to the Fund. During 2010, Geier Capital engaged
Geier Group to serve as the Investment Manager for the Fund and investments were made by
Geier Group on behalf of the Fund. After Geier Group was terminated, Geier Capital
continued to act as the Fund's investment adviser. Both James Hull and Respondent were
members of Geier Capital and Geier Group and in that capacity were involved in the

10

Section 3.02 provided, among other things, that the Managing Member shall have the power
to purchase, hold, sell and otherwise deal in securities of any sort and rights therein, on margin
or otherwise; and to write, purchase, hold, sell and otherwise deal in put and call options of
any sort and in any combination thereof.
13

management of the Fund. 11 In light of the services they performed, Hull and Respondent acted
as persons associated with an investment adviser and supervised persons. 12
Thus, the record in this matter reflects an advisory relationship between the Fund and
Geier Capital. That advisory relationship encompassed the services that were to be performed
and the compensation to be paid. In particular, the Fund's Operating Agreement indicated that
Geier Capital would exercise investment discretion on behalf of the Fund and indicated the
compensation that would be paid by the Fund to Geier Capital. The record also establishes that
Respondent performed advisory services in his capacity as a person associated with Geier
Capital.
The AI.J's conclusion that "Gibson's effort to apply to himself only the statutory
definition of 'supervised person' and 'person associated with an investment adviser' ignores the
fact that a person can be both an investment adviser and a person associated with an investment
adviser" (Decision at p. 26) is clearly erroneous as the A1J failed to apply the legal standard
articulated by the Commission for determining the circumstances under which an associated
person may be liable for primary violations of Section 206.
While the Commission has held that under certain circumstances a person associated
with an investment adviser may be liable as a primary violator, not every associated person
�ho performs tasks commonly performed by advisory personnel may be liable as a primary
violator. In Harding Advisory LLC, Securities Act Release No. 10277 (Jan. 6, 2017), the
Commission concluded that an associated person that controlled an investment advis�r was

11

John Gibson, Respondent's father, was a member of both Geier Capital and Geier Group,
but did not participate in the management of the Fund.
12
As the payment of fees by the Fund ceased after September 2011, Geier Capital no longer
met the definition of investment adviser after that date.
14

liable as a primary violator. And in Lisa B. Premo,· Initial Decision Release No. 476 (AU
Dec. 26, 2012), the ALJ issued a decision addressing the circumstances under which a person
associated with an investment adviser could be found liable as an investment adviser. The AU
stated "This situation often occurs where the investment adviser is deemed to be the alter ego
of the associated person or the investment adviser is controlled by the associated person." The
ALJ continued "The Ultra Short Fund had an agreement with Evergreen and it paid Evergreen
for the advisory services it provided. Premo was not Evergreen's alter ego, and she did not
own or control Evergreen."
As in Premo, the Fund was bound by the Operating Agreement which provided that
Geier Capital shall exercise investment discretion on behalf of the Fund and shall receive fees
for managing the Fund. And as in Premo, Respondent did not control Geier Capital or Geier
Group. Rather, Hull controlled the Fund, Geier Capital and Geier Group. Specifically, the
Fund was formed to accommodate Hull's desire to receive fees for managing a fund. (Div.
Ex.190 26:8-19; Tr. 38:4-18; 617:10-618:2). Hull contributed 80% of the Fund's capital,
solicited business associates and friends who contributed 10% of the Fund's capital, and loaned
money to Respondent and his father who invested the loan proceeds in the Fund. And
notwithstanding the success that the Fund achieved by investing in commodities, principally
gold and silver, Hull determined that the Fund should shift to equities in order for the Fund's
gains to be taxed as capital gains rather than as ordinary income. Hull also decreed that the
Fund would identify a single stock as a proxy for investing in commodities rather than
diversify its equity holdings in order to better manage investment ris�. Further,
notwithstanding his involvement in the preparation and dissemination of an email to the
Members of the Fund indicating an intention on the part of the Fund to maintain its equity

15

investment despite a significant decline in the price of TRX shares, Hull, after communicating
with certain Members of the Geier Fund, advised Respondent that he had "no more tolerance
for losses" and that the Fund should attempt to sell its holdings if it could do so at good
prices."
That Respondent did not control the Fund is confirmed in the Affidavit of James M.
Hull. (Resp. Ex. 178). In his affidavit, Hull states "Christopher Gibson could not have known
on September 26, 2011, that the Geier Fund was going to sell 3.7 million shares of TRX stock
on September 27, 2011, because that was not a decision he alone had the authority to make."
Hull also exercised economic control over Respondent. At Hull's suggestion,
Respondent, in order to demonstrate his commitment to their undertaking, accepted a loan
from Hull and invested the proceeds in the Fund. 13 Further, Hull's interest in the Fund was
approximately 80 % and Hull's friends and business associates represented an additional 10 %
of the Fund. At any time, Hull could notify the Fund of his intent to redeem his interest, as
could his colleagues, which would drastically alter the economics of the Fund. Moreover,
Hull could call his demand notes and force Respondent and possibly his father to redeem their
interests in the Fund. Further, Hull, through HSG, advanced funds to Respondent during the
relevant period with the expectation that he would be reimbursed through fees paid by the
Fund. Moreover, once the Fund ceased paying management fees, the advances from HSG
constituted Respondent's source of funds, further increasing Hull's control over Respondent,
the Fund, and Geier Capital. Thus, the evidence admitted in this matter conclusively

13 The loan was memorialized by a demand note that bore interest at a rate of 8 % per year.
Similarly, Hull suggested that Respondent's father accept additional funds from Hull and invest
them in the Geier Fund. Such funds were also subject to a demand note that bore interest at a
rate of 8 % per year.

16

establishes that Hull, rather than Respondent, controlled Geier Capital and Geier Group; the
Fund's investment advisers.
RESPONDENT DID NOT BREACH FIDUCIARY Durms

The AU made numerous errors regarding disclosures in contained in the Private
Offering Memorandum of Geier International Strategies Fund, LLC (the "Offering
Memorandum") and the provisions in the Fund's Operating Agreement concerning conflicts of
interest. Initially, the ALJ erroneously states that "the validity of the Fund's basic conflicts of
interest protections is not the issue." (Decision at 28). Then, the Decision sets forth a
contradictory and incorrect statement that "The Fund's basic documents allowed sales in
privately held accounts that were contrary to the Fund's position, however, this sale by Gibson
of his privately owned and controlled shares contradicted the information he was withholding
and providing to Fund investors." (emphasis supplied) (Decision at 33). Similarly, the
Decision is erroneous when it states "The law is clear that an investment adviser is obliged to
put the Fund before his or her personal benefit. The conflicts of interest provision in the
Fund's documents did not abrogate this responsibility. Investors who testified were
knowledgeable about, and comfortable with, the conflicts of interest language in the
documentation, but this is frrelevant because none of them thought they were relinquishing
their right to fair tre�tment and agreeing to material misstatements and material omissions."
(Decision at 34).
The AU's statement that the Fund's disclosures regarding conflicts of interest are not
the issue is inconsistent with the Supreme Court's construction of the Advisers Act, the
Commission's pronouncements regarding disclosure of, and consent to, conflicts of interest
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and recent amendments to the Advisers Act that specifically address disclosure of and consent
to conflicts of interest.
While Sections 206(1) and 206(2) of the Advisers Act proscribe certain fraudulent and
deceptive acts and practices14 and have been construed as imposing fiduciary duties on
investment advisers, including a duty of loyalty, these_provisions have also been construed as
permitting an investment adviser to disclose material conflicts of interest and, with the client's
consent to such conflicts, to engage in activity that would otherwise be impermissible. In
Securities and Exchange Commission v. Capital Gains Research Bureau, Inc., 315 U.S. 180
(1963), the Supreme Court construed the antifraud provisions of the Advisers Act as requiring
the disclosure of the investment adviser's practice of purchasing securities, recommending the
purchase of such securities in a newsletter the adviser circulated and selling the securities after
the prices increased. The Supreme Court noted that the investment adviser engaged in this
practice without disclosure of any aspect of it to clients or prospective clients. The Court
stated that the Advisers Act reflects a Cong�essional intent to eliminate or to expose all
conflicts of interest which might incline an investment adviser - consciously or unconsciously to render advice that is not disinterested. Capital Gains, 375 U.S. at 191-92. In holding that
the Advisers Act empowers the courts to require an adviser to make full and frank disclosure
regarding a practice of trading on the effect of its recommendations, the Court noted that an
investor seeking the advice of a registered investment adviser must, if the legislative purpose is

14

Section 206(1) prohibits an investment adviser from employing "any device scheme or
artifice to defraud any client or prospective client" and Section 206(2) prohibits an investment
adviser from engaging in "any transaction, practice or course of business which operates as a
fraud or deceit on any client or prospective client."
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to be served, be permitted to evaluate such overlapping motivations, through appropriate
disclosure. Id. at 196.
In proposing amendments to Form ADV, the Commission, in Investment Advisers Act
Release No. IA-2711, stated:
Unlike the laws of many other countries, the U.S. federal securities laws do not
prescribe minimum experience or qualification requirements for persons providing
investment advice. They do not establish maximum fees that advisers may charge.
Nor do they preclude advisers from having substantial conflicts of interest that might
adversely affect the objectivity of the advice they provide� Rather, investors have the
responsibility, based on disclosures they receive, for selecting their own advisers,
negotiating their own fee arrangements, and evaluating their advisers' conflicts.
Amendments to Form ADV, Investment Advisers Act Release No. IA-2711, 92 SEC
Docket 2278 (March 3, 2008).
Further, in the Dodd- Frank Wall Street Reform and Consumer Protection Act ("Dodd
Frank Act") Congress amended the Advisers Act and certain of the amendments explicitly
provide that an investment adviser may disclose, and clients may consent to, material conflicts
of interest. �ection 913 of the Dodd- Frank Act added Subsection (g) to Section 211 of the
Advisers Act. Section 211(g) explicitly provides that an investment adviser may disclose
material conflicts of interest, and clients may consent to such conflicts. 15 Section 913 also adds
Subsection (h) to Section 211 which provides the Commission with authority to adopt rules
prohibiting or restricting, among other things, conflicts of interest.16 Further, Section 913 of
Section 21 l(g), Standard of Conduct, provides, in relevant part, as follows:
(1) In General. - The Commission may promulgate rules to provide that the standard of
conduct for all brokers, dealers, and investment adviser, when providing personalized
investment advice about securities to retail customers (and such other customers as the
Commission may by rule provide), shall be to act in the best interest of the customer without
regard to the financial or other interest of the broker, dealer or investment adviser providing
the advice. In accordance with such rules, any material conflict of interests shall be disclosed
and may be consented to by the customer.
16
Section 21 l(h), Other Matters, provides as follows: "The Commission shall - (1) Facilitate
the provision of simple and clear disclosures to investors regarding the terms of their
15
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the Dodd-Frank Act directed the Commission to conduct a ·study to evaluate the effectiveness
of existing standards of care of brokers, dealers and investment advisers imposed by the
Commission and other regulatory authorities and whether there are legal or regulatory gaps in
the protection of retail customers relating to the standard of care which should be addressed by
rule or statute.
The Staff conducted the Study mandated by the Dodd-Frank Act and issued a report,
U.S. Securities and Exchange Commission, Study on Investment Advisers Act and Broker
Dealers (201 l)("Study"), in which, among other things, it discussed the Commission's position
regarding fiduciary duties of investment advisers. The Staff stated that DoddFrank Act Section 913(g) addresses the duty of loyalty in that it provides that, "[i]n ac�ordance
with such rules [that the Commission may promulgate with respect to the uniform fiduciary
standard] . . . any material conflicts of interest shall be disclosed and may be consented to by
the customer. Id. at q2. The Staff also stated that "While the duty of loyalty requires a firm to
eliminate or disclose material conflicts of interest, it does not mandate absolute elimination of
any particular conflicts, absent another requirement to do so." Id. at 113. The Staff further
stated that the Commission could consider whether rulemaking would be appropriate to
prohibit certain conflicts, or whether it might be appropriate to impose specific disclosure and
consent requirements (e.g., in writing and in a specific format, and at a specific time) in order
to better assure that retail customers were fully informed and can understand any material
conflicts. Id. at 114-17.
relationships with brokers, dealers, and investment advisers, including any material conflicts of
interest; and (2) Examine and, where appropriate, promulgate rules prohibiting or restricting
certain sales practices, conflicts of interest, and compensation schemes for brokers, dealers,
and investment advisers that the Commission deems contrary to the public interest and the
protection of investors."
20

A prospective investor in the Fund was afforded an opportunity to review the Offering
Memorandum --which contained disclosures regarding potential conflicts of interest-- and was
provided with the Fund's Operating Agreement for review and execution. The relevant
provisions of the Operating Agreement provided that the Managing Member and its affiliates
were permitted, among other things, to invest in securities in which the Fund invested, were
permitted to invest in securities in which the Fund did not invest, were permitted to compete
with the Fund, and were permitted to purchase securities from, or sell securities to, the Fund.17
Moreover, the Operating Agreement specifically provided that "It is recognized that in
effecting transactions, it may not always be possible or consistent with the investment
objectives of the various persons or entities described above and of the Company to take or
liquidate the same investment positions at the same time or at the same prices." The Operating
Agreement was binding on the Fund and each of its members. 18
In light of the foregoing, Respondent was permitted to engage in transactions in
securities which were held by the Fund and was free to engage in transactions in securities that
the Fund did not hold. Specifically, Respondent, as a result of the disclosures in the Offering
Memorandum and the provisions of the Operating Agreement, was permitted to sell TRX

17

Section 3.01 of the Operating Agreement, in relevant part, provided that "Nothing herein
contained shall prevent the Managing Member (or any of its affiliates or employees) or any
other Member from conducting any other business, including any business within the securities
industry, whether or not such business is in competition with the Company. Without limiting
the generality of the foregoing, the Managing Member (or any of its affiliates or employees)
may act as investment adviser or investment manager for others, may manage funds or capital
for others, and may serve as an officer, director, consultant, partner, stockholder of one or
more investment funds, partnerships, securities firms or advisory firms. It is recognized that
in effecting transactions, it may not always be possible or consistent with the investment
objectives of the various persons or entities described above and of the Company to take or
liquidate the same investment positions at the same time or at the same prices. "
18
Del. Code Ann. Tit.. 6, § l lOl(b).
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securities and purchase put contracts on TRX securities. Similarly, Respondent could not be
exposed to �iability in connection with Hull's sale of TRX securities to the Fund as the
Operating Agreement permitted the Managing Member to enter into contracts which it deemed
advisable. Specifically, Section 3.02(h) of the Operating Agreement provides that Geier
Capital, the Managing Member of the Fund, was empowered to "... enter into, make and
perform any other contracts, agreements or other undertakings it may deem advisable in
conducting the business of the Company, including but not limited to contracts, agreements or
other undertakings with persons firms or corporations with which the Managing Member or
any other Member is affiliated."
The ALJ found that the "Fund's basic documents allowed sales in privately held
accounts that were contrary to the Fund's position." (Decision at p. 33). 19 This conclusion is
consistent with Capital Gains and Section 211 of the Advisers Act as amended by the Dodd Frank Act. It is also consistent with the study mandated by Section 913 of the Dodd-Frank
Act, in �hich the Staff stated "While the duty of loyalty requires a firm to eliminate or
disclose material conflicts of interest, it does not mandate the absolute elimination of any
particular conflicts, absent another requirement to do so." (Study at 113).
However, the ALJ erroneously tries to circumvent the disclosures and waivers by
asserting that Respondent's sales of TRX securities "contradicted the information he was
withholding and providing to Fund investors. Gibson did not disclose to Fund investors the
communications he had with Sinclair on August 10 and 15, voicing concerns about Sinclair's
19

The Decision previously noted that the Division of Enforcement agreed that investors knew
from the Offering Memorandum and the Operating Agreement that potential conflicts might
occur in the future and acknowledges that the conflicts of interest language in these documents
allowed Gibson and Hull to engage in outside accounts that could conflict with the Fund.
(Initial Decision at p. 28).
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false representations, TRX's falling share price, and TRX's future." (Decision at p. 33).
Whether Respondent provided or withheld information regarding communications with a TRX
officer does not alter the disclosure of, and consent to, conflicts of interest and is irrelevant.
Similarly, the ALJ's attempt to negate the disclosure of and consent to conflicts of
interest relating to securities transactions by invoking an expectation of fair treatment and an
absence of consent to material misstatements and omissions on the part of Fund investors is
wholly ineffective. First, the disclosure of conflicts of interest and the consent to such
conflicts did abrogate an obligation to put the Fund before Respondent's personal benefit, and
the AU acknowledges this when she stated that "the Fund's basic documents allowed sales in
privately held accounts that were contrary to the Fund's position."20 (Decision at p. 33).
Second, whatever thoughts a particular investor had regarding "relinquishing their right to fair
treatment and agreeing to material misstatements and material omissions" (Decision at p. 34)
does not operate as a revocation of their consent to the conflicts of interest disclosed in the
Fund's offering documents. And the AU has cited no authority for such a proposition.21
ERRONEOUS FINDINGS AND CONCLUSIONS REGARDING VIOLATIONS OF THE ADVISERS
ACT AND THE EXCHANGE ACT

The AU erroneously found and concluded that Respondent violated the Advisers Act
and the Exchange Act by engaging in and recommending transactions in the securities of
Tanzanian Royalty Exploration Corporation ("TRX") in advance of transactions in TRX

20

The AU, thus, implicitly acknowledges that an investment adviser's duty of loyalty may be
modified, amended, or abrogated through disclosure to and consent by clients. Respondent
clarified his earlier testimony that the ALJ cites in the Decision on page 5 when he stated that
the disclosures in the Offering Documents addressed the duty of loyalty. (Tr. 821).
21
To the extent that the disclosures are deemed deficient, the deficiency occurred in January
2010; accordingly, any cause of action arising from such a disclosure deficiency is barred by
the applicable statute of limitations.
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securities by the Fund, by favoring a Fund investor over the Fund, and by making
misrepresentations to Fund investors statements and failing to disclose information to Fund
investors.
Erroneous Findings And Conclusions Regarding Front Running
The AU erroneously concluded that Respondent engaged in front running in connection
with sales of TRX securities and the purchase of put contracts on the securities of TRX. On
September 26, 2011, Respondent sold TRX securities held in his personal account, the account
of a personal friend and the account of Geier Group. The sales of TRX securities occurred a
day prior to the Fund's sale of TRX securities. The ALJ also erroneously concluded that
Respondent engaged in front running when he purchased put contracts on the securities of TRX
for his personal account and the account of a friend and when he recommended that his father
purchase put contracts in connection with his liquidation of a position in TRX securities held in
his IRA account.
The Sales of TRX Securities. The ALJ's findings and conclusions regarding sales of ·
TRX securities on September 26, 2011 are erroneous. In particular, the definition of front
running adopted by the ALJ is not supported by relevant authority; the AU's reliance on
findings related to Respondent's credibility is erroneous; the AU's findings and conclusions
regarding the Respondent's use of material, non-public information are erroneous; the AU's
findings and conclusions regarding Respondent's mental state are erroneous; and the AU's
disregard of the disclosure of and consent to conflicts of interest is erroneous.
Definition of Front Running. Neither the Advisers Act nor the Exchange Act contains

a provision proscribing front running. And to date, the SEC has not adopted a rule that defines
and prohibits front running. Notwithstanding the absence of a statutory provision or a rule, the
24

AU states that "This decision considers a fiduciary's non-disclosed use of material, non-public
information about a client to conduct transactions ahead of a client's transaction to secure a
personal advantage, for himself or a close friend or relative, to be front running." (Decision at
28). The decisions and treatise cited by the AU either reflect a definition of front running that
differs from the one articulated by the ALJ and/or lack precedenti�l value.22 In the absence of
a clear articulation of the conduct that is prohibited, Respondent has not been provided with
notice of what conduct is prohibited and has been denied due process. See Upton v. Securities
and Exchange Commission, 15 F.3d 92, 98 (2d Cir. 1996).

("Due process requires that

'laws give the person of ordinary intelligence a reasonable opportunity to know what is
prohibited. Although the Commission's construction of its own regulations is entitled to
'substantial deference,' we cannot defer to the Commission's interpretation of its rules if doing
so would penalize an individual who has not received fair notice of a regulatory violation.")
(citations omitted).
Credibility Determinations. The AU erroneously relies upon findings and conclusions

regarding Respondent's credibility in determining that Respondent engaged in front running

22

The authorities cited by the ALJ do not support the standard that the ALJ sets forth
regarding front running. The Supreme Court's decision in Capital Gains concerned an
investment adviser who failed to disclose his practice of acquiring particular securities,
circulating a newsletter that recommended the securities and which resulted in an increase in
the price of the stocks following his recommendations and selling the securities he had
recommended at a profit. Capital Gains did not involve front running as defined in the
Decision. The decision entered by the court in SEC v. Yang denied a motion for summary
judgment and has no precedential value. See Switzerland Cheese Association, Inc. v. E.
Home's Market, Inc., 385 U.S. 23, 24 (1966) ("the denial of a motion for summary judgment
because of unresolved issues of fact does not settle or even tentatively decide anything about
the merits of a claim. It is strictly a pretrial order that decides only one thing-that the case
should go to trial."). And the treatise cited by the AU defines front running differently than
the AU has in the Decision.
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and violated the federal securities laws. However, Respondent's credibility has no bearing on
and is not relevant to a determination whether Respondent lmew material, non-public
information regarding a sale of the Fund's TRX shares at the time he sold TRX shares on
September 26, 2011, which findings and conclusions were required by the definition of front
running formulated by the AU. Moreover, many of the AU's findings and conclusions
regarding credibility are not supported by the evidence admitted in this matter.
The Al.J's credibility finding based upon a comparison of Respondent's opinion
regarding the CEO of TRX and the statements he made to Fund investors regarding the CEO
of TRX has no bearing on whether material, non-public information about sales of TRX shares
by the Fund existed when Respondent sold TRX shares and is irrelevant.
The AU's statement that Respondent's representations that there were "numerous large
holders who owned substantial positions in TRX and they had substantial amounts of cash to
allocate and were interest�d in purchasing the Fund's position at the market-are highly
questionable" is not supported by the record in this matter. The record reflects that another
hedge fund, Platinum Partners, had paid $30,000,000 to acquire TRX shares at $5.75 per
share in August 2011 and that a Sheik represented by Roheryn Investments, S.A. held over
10,000,000 shares. (Resp. Ex. 61). Moreover, the Fund was able to sell 3.7 million shares of
TRX on September 27, 2011 through Sands and Casimir.
The ALJ's credibility determination based upon the absence of documents to support
Respondent's testimony about what Sands told him or what a trader at Casimir told him about
interest in the Fund's TRX shares is contrary to the evidence admitted in this matter as well as
evidence submitted with this brief. On August 22, 2011, Respondent exchanged emails with
Richard Sands at Casimir Capital regarding a sale of the Fund's TRX shares. During the
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exchange of emails Respondent asked "Is there a bid for a block of TRX shares?" Sands
responded "Yah, I have to check, but I think I have a size buyer for whatever you have." See,
Resp. Ex.177 (Email from R. Sands to C. Gibson dated August 22, 2011 at 9:08 PM). Later
in that same email Sands inquired about the amount of TRX stock Respondent was interested in
selling and Respondent indicated 9,000,000 shares. After Sands asked about the price
Respondent was seeking and Respondent indicated that the price would depend upon the
amount, Sands stated "Give me an offer and I will put a deal together. I don't know about a
short, but I have buyers."
The AI.J's credibility determination based upon an assertion that there was no support
for Gibson's testimony that in the Fall of 2011, the Fund was a patient holder of its TRX
securities and willing to sit on its position indefinitely is contrary to the evidence admitted in
this matter. The record reflects a communication from Hull in late September 2011 in which
he stated: "So the best move may be to try to play all of potential acquirers against each other
and foster a bidding war for the shares. ... also, I think all of us are well satisfied to hold the
shares for the duration . . . . and to then start working with management on meeting the
milestones that you suggested earlier today." ( Resp. Ex.89). Further, in his affidavit, Hull
states: "Christopher Gibson and I repeatedly discussed that we did not ever have to sell. In
fact, we did not make the final decision to liquidate the TRX position until late in the evening
of November 9, 2011, after a deliberative process and after receiving an unacceptable offer
from Platinum Partners...We were always open to maintaining, increasing, or decreasing the
Geier fund's TRX position as the situation evolved each day and as we determined the course
of action that was in the Geier fund's best interest." (Resp.Ex 178 at paragraph 15).
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Similarly, the ALJ's credibility determination based upon Respondent's testimony
regarding his use of the proceeds of the sale of his TRX shares, and his statements on a
subscription agreement are irrelevant to whether material, non-public information existed
regarding a sale of the Fund's TRX shares at the time Respondent sold TRX shares.
Material Non-Public Information. Although the AU stated that in determining

whether front running occurred it is necessary to judge what material, non-public information
Gibson knew when he sold TRX shares outside the Fund (Decision at 29), the AU does not·
analyze the materiality or the non-public nature of the information regarding Fund transactions
that existed at the time Respondent sold TRX securities on September 26; 2011.
The AU notes that at the time Respondent sold TRX shares he had begun negotiations
to sell the Fund's TRX shares in an off-exchange block transaction through the upstairs
market, (Decision at p. 32) and then lists the following as evidence of materiality: "Gibson's
strong critical comments to Sinclair in August, the drastic decline in TRX's price shortly after
September 20, Gibson's acknowledgement that his investment thesis was invalid, Hull's
intolerance for greater TRX price drops, the information Gibson conveyed to a broker on
September 24, and Hull's comments on September 25" as supporting "a conclusion that
Respondent knew when he sold his privately owned shares and those of others on September
26 that he believed the fund's sale of a substantial portion of its TRX shares was imminent."
(Decision at 32-33). Although the AU states "This information was material, non-public
information known to Gibson because of his position as the Fund's investment adviser," the
matters listed by the ALJ have no bearing on whether material, non-public information
regarding a sale of the Fund's TRX shares existed or was material and the ALJ does not offer
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an analysis of the materiality of such matters.23 Moreover, the affidavit from Hull confirms
that Respondent and Hull shared a positive attitude regarding TRX during 2011,
notwithstanding their efforts to spur the CEO of TRX to further the company's interests. Hull
stated: "In fact, Christopher Gibson and I shared a very positive view at all times in 2011 of
the fundamental value of TRX'� extensive mining deposit assets." (Resp. Ex. 178).
Further, the ALJ failed to apply the materiality standards articulated by theSupreme
Court to the relevant facts and to conclude that Respondent did not possess material
information regarding a sale of TRX securities by the Fund. The Court has held in
unequivocal terms that materiality is an objective rather than a subjective standard and, thus,
the materiality of information which Respondent possessed regarding the possibility of a sale of
the Fund's TRX must be determined based upon the evidence relating to the possibility of a
sale of TRX shares by the Fund. See, TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438,
445 (1976) ("The question of materiality, it is universally agreed, is an objective one,
involving the significance of an omitted or misrepresented fact to a reasonable investor.")
Further, the ALJ improperly failed to apply the materiality standard established by the
Supreme Court In Basic, Inc. v. Levinson, 485 U.S. 224 (1988), in which Court held that
information is deemed "material" if there is a substantial likelihood that the disclosure of the
omitted fact would have been viewed by the reasonable investor as having significantly altered
the total mix of available information. Id. at 231-32. The Court further stated that with
respect to contingent or speculative information, materiality will depend at any given time upon
While the ALJ also states that Respondent failed to disclose information and made
misstatements (which the record does not support) the purported misstatements and omissions
do not establish that Respondent knew material, non-public information regarding a sale of
TRX securities by the Fund when he sold TRX securities onSeptember 26, 2011. (Decision at
33-34).

23
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the balancing of both indicated probability that the event will occur and the anticipated
magnitude of the event in light of the totality of relevant activity. Id. at 238.
An appJication of the standards articulated by the Supreme Court to the evidence
admitted in this matter results in findings and conclusions that Respondent did not possess
material information relating to a sale of the Fund's shares at the time he sold TRX securities
on September 26, 2011. The evidence is uncontroverted that at the time Respondent sold TRX
shares on September 26th he was exploring the possibility of the sale of TRX shares on behalf
of the Fund through a negotiated transaction in the upstairs market.24 Specifically, he had
engaged in communications with two firms with connections to holders of TRX shares and had
inquired concerning their interest in a negotiated transaction. At the time he sold TRX shares
on September 26th , neither firm had indicated that their· clients were interested in a particular
amount of the Fund's shares, neither firm indicated a price or prices at which they would be
interested in purchasing the Fund's shares and neither firm indicated when their clients might
be interested in consummating a transaction involving the Fund's shares. (See, Resp. Exs. 61
and 62). Thus, Respondent did not know whether another party would express an interest in
purchasing any or all of the Fund's TRX shares, did not know a price at which another party
would offer to purchase the Fund's shares and did not know when a transaction involving the
Fund's shares would be consummated.25

24 The upstairs market is discussed in the Expert Report of Garrick Tsui. In his report, Mr.
Tsui states: "Although orders may be deemed as firm by both parties, there are no obligations
to buy or sell stock until a trade is executed." (Resp. Ex. 182).
25
Respondent was exploring sales of TRX securities through both Roheryn and Casimir. The
sale of between 1,000,000 to 5,000,000 shares through Roheryn was not consummated and the
terms of a sale of shares through Casimir were unknown until after Respondent sold TRX
securities on September 26th.
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Respondent's lack of knowledge regarding a sale of the Fund's TRX shares when he
sold TRX Shares on September 26, 2011 is confirmed in Hull's Affidavit. Hull states: "Before
we made any decision involving the first sale of a significant number of TRX shares, I wanted
to know at a minimum the price and quantity of shares the buyer was proposing to purchase,
and that information was not available until the afternoon o{ September 27, 2011." (Resp. Ex.
178 at 12).
Thus, the AlJ's conclusion that Respondent used material information at the time of
his sales of TRX securities is also erroneous. In particular, the AU statement that "My
conclusion is that Gibson's sale of 21,900 shares of TRX when he was almost simultaneously
seeking to sell millions of Fund shares of TRX as soon as he could was a material fact that as
an investment adviser he was required to disclose, and his failure to do so was a fraudulent
act," is erroneous (Decision at 33). A reasonable investor would not conclude that information
that Respondent "was almost simultaneously seeking to sell millions of shares of TRX as soon
as he could" was material. (emphasis supplied). Further, information that Respondent was
seeking to sell TRX shares through a negotiated transaction would not be deemed material
when the Basic probability/magnitude test is applied as there is no information regarding
another party who has agreed to the essential terms of the transaction.
The AU failed to set forth a standard for determining whether the information
possessed by Respondent regarding a sale of the Fund's TRX securities was non-public.
The ALJ also fails to analyze whether the information possessed by Respondent regarding a
sale of the Fund's TRX securities was non-public. Further, the AU improperly failed to make
findings and conclusions that the information Respondent had regarding a sale of the Fund's
TRX securities at the time he sold TRX securities was not non-public.
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The preponderance of the evidence in this matter establishes that information regarding
a sale of the Fund's TRX securities could not be found to have been non-public at the time
Respondent sold TRX securities on September 26th. Respondent's inquiries on behalf of the
Fund were directed to firms with which the Fund did not have a relationship. In particular,
Respondent communicated with Sands at Casimir Capital in August 2011 regarding a sale of
9,000,000 shares. Subsequently, Respondent communicated with representatives of Roheryn
and Casimir and those representatives, in turn, communicated with potential buyers. As a
result of these communications, the information regarding the Fund's interest in identifying a
potential buyer for its TRX securities was not non-public information.
Requisite Mental, State. The AU's Decision erroneously concludes that Respondent

acted with "scienter and knowingly violated his fiduciary duty when he sold privately held
shares on September 26, 2011 ...Yet, Gibson did not disclose the sale of all his privately
held TRX shares to any investors." (Decision at 34). First, scienter as defined in the Decision
includes recklessness which is a lesser standard than knowing conduct, which the Decision
states is an element of front running. In any event, Respondent could not be found to have
acted with scienter with respect to the sales of TRX securities on September 26, 2011 as he did
not possess material, non-public information regarding a sale of securities by the Fund.
Second, the Decision states that Respondent knowingly violated his fiduciary duties when he
sold his privately held TRX shares on September 26, 2011, but whatever fiduciary duties he
may have had were modified as a result of the disclosures in the Fund's Offering
Memorandum and the Operating Agreement. Third, the Decision finds and concludes that
Respondent failed to disclose his transactions to "investors"; however, Respondent did not
have a fiduciary duty to disclose information to investors as they were not clients of the
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Managing member of the Fund nor were they Respondent's clients. .See, Goldstein v.
Securities and Exchange Commission, 451 F.3d 873 (D.C. Cir. 2006) (an investment adviser's

fiduciary duties are owed to its client, which in this context is the Fund, and not to investors in
the Fund.).
Moreover, the ALJ improperly failed to apply the standard that she formulated
regarding the requisite mental state. The ALJ states that "in determining whether front
running occurred it is necessary to judge what material, non-public information Gibson· knew
when he sold TRX shares outside the Fund." (Decision at 29). However, the Decision
improperly proceeds to find and conclude that Respondent's mental state was less than
knowing. Initially, the ALJ states that "My review of the evidence leads me to conclude that
Gibson knew with reasonable certainty on September 26 that the Fund was going to sell as
much of its shares as it could as quickly as it could." (Decision at 29). Then the ALJ states
"Gibson believed on September 26 that the Fund was soon going to sell a large amount of TRX
shares." (Decision at p. 30). And then the AU states "Gibson knew when he sold his
privately owned shares and those of others on September 26 that he believed the Fund's sale of
a substantial portion of its TRX shares were imminent." (Decision at 33). Finally, the AU
concludes that "Gibson knew or should have known on September 26, that the anticipated sale
of a large amount of TRX stock, which occurred on September 27, would drive the stock price
down, which it did." (Decision at 34).
None of the foregoing formulations satisfy the standard that the ALJ stated would be
determinative (i.e. "in determining whether front running occurred it is necessary to judge
what material, non-public information Gibson knew when he sold TRX securities outside the
Fund."). Moreover, none of the formulations find or conclude that Respondent knew material
33

information regarcliµg a sale of the Fund's shares. In that regard, none of the different
formulations find or conclude that Respondent knew the number of shares that would be sold,
the price at which the shares would be sold, or the date and time when the sale would occur.
Similarly, none of the formulations regarding Respondent's mental state contain findings or
conclusions regarding Respondent's knowledge concerning the non-public nature of
information that he possessed regarding a sale of the Fund's shares. 26
Disclosure of, and Consent to, Conflicts of Interest. The AU erroneously concluded

that "the validity of the Fund's basic conflicts of interest protections is not the issue". In
finding and concluding that Respondent violated the Advisers Act and Exchange Act by selling
securities on September 26, 2011, the AU improperly and without authority disregarded the
disclosures regarding conflicts of interest in the Fund's Offering Memorandum (Resp. Ex. 8)
and the Fund's Operating Agreement (Resp. Ex. 13).
The AU failed to make findings and conclusions that the Fund's Operating Agreement
disclosed that the Managing Member and its affiliates and employees and other Members may
conduct any other business, including any business in the securities industry whether or not
such business was in competition with the Fund. Members of the Fund were permitted to
manage accounts for themselves and others, were permitted to purchase or sell securities in
which the Fund invested and to purchase or sell securities in which the Fund did not invest.

See City of Dearborn Heights Act 345 Police & Fire Retirement System v. Waters
�orporation, 632 F.3d 751 (1st Cir. 2011) (stating, with respect to scienter, "[T]he question of
whether Defendants knew or recklessly failed to disclose [a fact] is. .. intimately bound up
with whether Defendants either actually knew or recklessly ignored that the fact was material
and nevertheless failed to disclose it. . . . if it is questionable whether a fact is material or its
materiality is marginal, that tends to undercut the argument that defendants acted with the
requisite intent or extreme recklessness in not disclosing the fact.") (citations omitted).
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Further, the Operating Agreement specifically stated that "It is recognized that in effecting
transactions, it may not always be possible or consistent with the investment objectives of the
various persons or entities described _above and of the Company to take or liquidate the same
investment positions at the same time or at the same prices. The Operating Agreement is
binding upon the Fund and its Members and, thus, the Fund and its Members consented to the
conflicts disclosed in the Operating Agreement.
The Purchase of Put Contracts on TRX Securities. The AU made erroneous
findings and conclusions that Respondent knew material, non-public information regarding
sales of TRX securities by the Fund when he purchased and recommended the purchase of
TRX put contracts.TT In particular, the definition of front running adopted by the AU is not
supported by relevant authority; the Decision's findings and conclusions regarding the
Respondent's use of material, non-public information are erroneous; the AU's findings and
conclusions regarding Respondent's mental state are erroneous; and the ALJ's disregard of the
disclosure of and consent to conflicts of interest are erroneous.
Definition of Front Running. As noted above, the AU states that "This decision

considers a fiduciary's non-disclosed use of material, non-public information about a client to
conduct transactions ahead of a client's transaction to secure a personal advantage, for himself
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Respondent's initial purchase of $4.00 TRX put contracts followed his receipt of an email
from Hull's assistant regarding the loan that Hull had extended to Respondent. As the
proceeds of the loan from Hull had been invested in the Fund and as the value of Respondent's
investment in the Fund had experienced a significant decline, Respondent became concerned
regarding his ability to repay Hull. On October 27, 2011, the day after he received the
spreadsheet and the demand promissory note, Respondent began placing orders to purchase
$4.00 put contracts on TRXshares. Respondent ultimately purchased 565 TRX $4.00 put
contracts in his personal brokerage account and purchased 1,604 TRX $4.00 put contracts in
the account of Francesca Marzullo, a close personal friend which Respondent viewed as a
proxy for her father who was a Member of the Geier Fund.
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or a close friend or relative, to be front running." (Decision at 28). And as discussed above,
the decisions and treatise cited by the AU either reflect a definition of front running that
differs from the one articulated by the ALJ and/or lack precedential value. In the absence of a
clear articulation of the conduct that is prohibited, Respondent has not been provided with
notice of what conduct is prohibited and has been denied due process.28
Material, Non-Public Information. Although the ALT states that "in determining

whether front running occurred it is necessary to judge what material, non-public information
Gibson knew when he sold TRX shares outside the Fund," the Decision does not identify or
discuss a materiality standard. Nor does the Decision analyze the materiality of the information
that Respondent possessed at the time of the purchases of put contracts on TRX securities in
October and November 2011. The AL.T's erroneous conclusion regarding materiality is
premised upon (i) certain events and communications that preceded the Fund's sale of shares
on September 27, 2011; (ii) an email Respondent sent to the CEO of TRX; and (iii) a
purported communication with Luis Sequeira, a representative of a financial institution that
acted on behalf of a large holder of TRX securities.
According to the ALT, the events and communications that preceded the Fund's sale of
TRX shares on September 27th were as follows: "Gibson be�ieved TRX's stock price was
dropping under Sinclair's leadership since early August 2011; Gibson had begun negotiations
to sell the Fund's TRX position and he thought a sale would occur in late September; on

See Upton v. Securities and Exchange Commission, 15 F.3d 92, 98 (2d Cir. 1996). ("Due
process requires that 'laws give the person of ordinary intelligence a reasonable opportunity to
know what is prohibited. Although the Commission's construction of its own regulations is
entitled to 'substantial deference,' we cannot defer to the Commission's interpretation of its
rules if doing so would penalize an individual who has not received fair notice of a regulatory
violation.") (citations omitted).
28
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September 25, Hull told Gibson he could not tolerate losses and wanted to sell TRX; and on
the evening of September 25, Gibson asked Sands to find a buyer for all the Fund's shares."
The email which Respondent sent to the CEO of TRX inquired about the CEO's plans
for progress for the company.
During the communication with Sequeira, which occurred after the Fund sold TRX
shares in November, Respondent expressed his thoughts regarding the CEO of TRX.
None of the events or communications cited by the ALJ constitute evidence regarding
material information possessed by Respondent concerning a sale of the Fund's TRX shares in
November 2011. The events and communications cited by the ALJ do not reflect information
concerning the number of shares that would be sold, the price at which the shares would be
sold, or the date and time when the shares would be sold, and, thus, are not material. See,
Basic Inc. v. Levinson 485 U.S. 224 (1988) (materiality depends on the significance a
reasonable investor would place on the withheld or misrepresented information).
The ALJ also failed to make findings and conclusions that when Respondent p1:1fchased
or recommended the purchase of $4.00 TRX put contracts in late October, and early
November 2011, he was continuing to explore the possibility of sales of the Fund's TRX
securities through negotiated transactions with Roheryn, and Platinum, but that his efforts to
dispose of all of the Fund's TRX shares through negotiated transactions were unsuccessful.
As a result, Respondent could not have known information regarding the number of shares to
be sold through a negotiated transaction, the price at which the securities would be sold or
when the sale would occur. Accordingly, Respondent could not have known material
information regarding a sale of the Fund's TRX securities through a negotiated transaction.
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The AU also failed to make findings and conclusions that the precipitating factor in the
Fund's sale of its TRX securities on November 10, 2011was Respondent's meeting with
Platinum during the evening of November 9, 2011. Based upon his communications with
Sands, Respondent was hopeful that Platinum would present an offer for the Fund's TRX
securities at the meeting. However, rather than offering to purchase the Fund's TRX
securities, Platinum offered to pay the Fund a small amount of money if the Fund would agree
not to sell its TRX shares. It was only after this meeting with Platinum that Respondent and
Hull concluded that other large holders of TRX were likely sellers and determined to sell the
Fund's TRX securities in market transactions with the hope that the Fund's sales would result
in other holders of TRX entering the market and, in effect, buying the Fund's shares. At the
time that Respondent purchased or recommended the purchase of TRX puts, information
regarding the Fund's sales of securities in the market did not exist; accordingly, Respondent
could not have known such information at the time of the put transactions.
The AU fails to set forth a standard for determining whether the information possessed
by Respondent reg3:fding a sale of the Fund's TRX securities was non-public when he
purchased and recommended the purchase of put contracts on TRX securities. Further, the
Decision fails to analyze whether the information possessed by Respondent regarding a sale of
the Fund's TRX securities was non-public. Rather, the ALJ merely concludes that the events
and communications she listed were non-public (Decision at 37).
The AU improperly failed to make findings and conclusions that the information
Respondent had regarding a sale of the Fund's TRX securities at the time he sold TRX
securities was not non-public. The preponderance of the evidence in this matter establishes that
information regarding a sale of the Fund's TRX securities could not be found to have been
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non-public at the time Respondent purchased and recommended the purchase of put contracts
on TRX securities. As the Fund had sought offers for its stock in August 2011, the
marketplace had been alerted to the possibility of a sale of the fund's TRX shares. (Resp. Ex.
177). Also, as the Fund had sold more than 3,500,000 TRX shares on September 27, 2011
and continued to discuss sales of TRX securities with multiple parties. tor the remainder of
September, October and the first part of November 2011, there is no basis for concluding that
information which Respondent possessed regarding a sale of the Fund's TRX securities was
non-public.
Moreover, the information that related to the actual sale of TRX securities by the Fund
on November 10, 2011 did not exist until after Respondent's meeting with Platinum Partners
immediately prior to the sales of the Fund's TRX securities. Also, Respondent purchased put
contracts on TRX securities in order to signal to the market that the Fund was about to sell its
TRX securities. Accordingly, Respondent could not have known non-public information at the
time he purchased and recommended the purchase of put contracts as it did not exist at that
time.
Requisite Mental State. The AU erroneously conclud�d that Respondent acted
with "scienter and knowingly violated his fiduciary duty when he bought TRX puts for himself
and his girlfriend, and advised his father likewise." (Decision at 38). First, scienter as
defined in the Decision includes recklessness which is a lesser standard than knowing conduct,
which the Decision states is an element of front running. Second, the AU states that
Respondent violated his fiduciary duties when he purchased put contracts and recommended
the purchase of put contracts, but whatever fiduciary duties he may have had were modified as
a result of the disclosures� the Fund's Offering Memorandum and the Operating Agreement.
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Third, the ALJ found and concluded that Respondent failed to disclose his transactions to
"investors"; however, Respondent did not have a fiduciary duty to disclose information to
investors as they were not clients of the Managing Member of the Fund nor were they
Respondent's clients. See, Goldstein v. Securities and Exchange Commission, 451 F.3d 873
(D.C. Cir. 2006).
Moreover, the AU improperly failed to apply the standard she articulated regarding the
requisite mental state. The Decision states that "in determining whether front running
occurred it is necessary to judge what material, non-public information Gibson knew when he
sold TRX shares outside the Fund." (Decision at 29). However, the Decision improperly
proceeds to find and conclude that Respondent's mental state was less than knowing. The AU
initially states that "Gibson knew with reasonable certainty when he bought or advised others
to buy the TRX puts that the Fund was going to sell its TRX shares." The AU then states
"The following is additional evidence that in late October and early November Gibson believed
with reasonable certainty that a sale of the Fund's remaining shares was going to occur because
he no longer believed in the company." Fin�ly, the AU states "This evidence and Gibson's
unvarnished opinion of TRX shares set out immediately above are persuasive that Gibson knew
with reasonable certainty in late October and early November 2011 that the fund was going to
liquidate its remaining TRX shares which it did on November 10."
None of the foregoing formulations satisfy the standard that the AU stated would be
determinative (i.e. "in determining whether front running occurred it is necessary to judge
what material, non-public information Gibson knew when he sold TRX securities outside the
Fund.") Moreover, none of the formulations find or conclude that Respondent knew material
information regarding a sale of the Fund's shares. In that regard, none of the different
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formulations find or conclude that Respondent knew the number of shares that would be sold,
the price at which the shares would be sold, or the date and time when the sale would occur.
Similarly, none of the formulations regarding Respondent's mental state contain findings or
conclusions regarding Respondent's knowledge concerning the non-public nature of
information that he possessed regarding a sale of the Fund's. shares.
Disclosure and Consent to Conflicts of Interest. The AU erroneously concluded that
"the validity of the Fund's basic conflicts of interest protections is not the issue". In finding
and concluding that Respondent violated the Advisers Act and the Exchange Act by purchasing
and recommending the purchase of put contracts on TRX securities, the AU improperly and
without authority disregarded the disclosures regarding conflicts of interest in the Fund's
Offering Memorandum (Resp. Ex. 8) and the Fund's Operating Agreement (Resp. Ex. 13).
The AU failed to make findings and conclusions that the Fund's Operating Agreement
disclosed that the Managing Member and its affiliates and employees and other Members may
conduct any other business, including any business in the securities industry whether or not
such business was in competition with the Fund. Members of the Fund were permitted to
manage accounts for themselves and others, were permitted to purchase or s.ell securities in
which the Fund invested and to purchase or sell securities in which the Fund did not invest.
The Operating Agreement is binding upon the Fund and its Members and, thus, the Fund and
its Members consented to the conflicts disclosed in the Ope.rating Agreement. 29

29

Del. Code Ann. Tit. 6, § l lOl(b).
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Erroneous Findings and Conclusions Regarding the Favoring of a Fund Investor
The AI.J's findings and conclusions that Respondent "violated the :fiduciary duty he
owed the Fund and that acting with scienter he violated the antifraud provisions because he
entered an undisclosed, sweetheart deal - no application of a block discount and no commission
paid by seller - to the fund's largest investor" are clearly erroneous.
The AI.J's findings and conclusions regarding an impermissible "sweetheart deal" are
erroneously premised upon a provision in the Fund's Offering Memorandum. The provision,
which was included in the Offering Memorandum's disclosures regarding conflicts of interest,
provided as follows:
In addition, purchase and sale transactions (including swaps) may be effected between
the Company and the other entities and accounts subject to the following guidelines: (i)
such transactions shall be effected for cash consideration at the current market price of
the particular securities, and (ii) no extraordinary brokerage commissions or fees (i.e.,
except for customary transfer fees or commissions) or other remuneration shall be paid
in connection with any such transaction.
The AI.J concluded that this excerpt from the conflicts of interest disclosures contained
in the Offering Memorandum was applicable to and prohibited the Hull transaction. The AI.J
stated: "I do not consider the Fund's purchase of Hull's TRX shares to be a transaction
allowed by the POM. . . This transaction violated the POM's terms that allowed transactions at
c�rrent market prices but disallowed extraordinary brokerage commissions." (Decision at 39).
The AI.J's fmdings and conclusions regarding the applicability of this provision to the
Hull transaction are actually precluded by the AI.J's prior pronouncement regarding the
entirety of the Fund's conflicts of interest disclosures. As noted above, the ALJ stated "The
validity of the Fund's basic conflicts of interest protections is not the issue." (Decision at 28)
and proceeded to conclude that Respondent violated the securities laws without regard for the
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Fund's conflicts of interest disclosures. The AU failed to cite any authority for the proposition
that every other disclosure regarding conflicts of interest in the Offering Memorandum was
irrelevant and did not afford Respondent protection from th� front running allegations, but this
one provision not only survived the AU's sweeping dismissal of the conflicts of interest
disclosures contained in the Offering Memorandum, but could also be the predicate for
imposing liability upon Respondent with respect to the Hull transaction.
In any event, the ALJ's application of the excerpt from the conflicts of interest
disclosures is erroneous. The provision, if it were applicable, clearly states that it is a
"guideline." The provision does not purport to establish a requirement. The Law Dictionary
defines the term "guideline" as "a practice that allows leeway in its interpretation. "30
Accordingly, the Decision's attempt to elevate a "guideline" to a "requirement" is erroneous.
Also, the ALJ's findings and conclusions that the Hull transaction involved a
"sweetheart deal" are clearly erroneous. The ALJ's finding and conclusion that "it is
questionable whether the closing price of the Hull transaction was the 'current market price'
and whether there was 'no extraordinary brokerage commission' paid" does not constitute a
finding and conclusion sufficient to establish a preponderance of the evidence. A
preponderance of the evidence establishes that during mid-October 2011 Hull was
contemplating the sale of 680,636 shares of TRX stock and during that same period
Respondent was continuing his efforts to sell TRX securities held by the Fund through a
negotiated transaction in the upstairs market. A preponderance of the evidence also establishes
that Respondent was concerned that a sale of TRX securities in securities markets might

30

The Law Dictionary: Featuring Black's Law Dictionary, Free Online Legal Dictionary 2nd
Ed. , http://thelawdictionary.org/guideline/ (last visited Nov. 21, 2016).
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adversely affect the Fund's ability to consummate a negotiated transaction in the upstairs
market and, as a result, Respondent asked Hull, and he agreed, to sell his TRX shares to the
Fund. The record further establishes that on October 18, 2011 Hull sold 680,636 shares at
$3.60 per share, the closing price of TRX on October 18, 2011. (Resp. Ex. 113).
The ALT's findings and conclusions that the transaction was impermissible because the
price paid to Hull by the Fund did not reflect a block discount are erroneous. The excerpt
from the Fund's conflicts of interest provision references a transaction at the "current market
price" without further discussion . The price at which a security closes on an exchange is an
objective and verifiable price that parties engaged in negotiated transaction may rely upon.
The provision did not mandate the application of a unspecified block discount and the AU
cites no authority for reading such a requirement into the term.
Moreover, the application of a block discount would not result in a significantly
different price. According to the Division's expert witness, Dr. Carmen A. Taveras, the
discount on the Fund's sale of 3,734,395 shares on September 27, 2011 was 5.3%. ("The
large GISF sales reported at 3:01 pm and 3:02 pm brought down the weighted average price of
TRX shares to $3.50 which is a 5.3% drop from the price in the prior two minutes." Expert
Report of Carmen A. Taveras, Ph.D. at 9 and 10). As the Hull transaction involved 680,636
shares (or less than 20% of the amount sold on September 27th) the application of a block
discount to the Hull transaction would result in a discount of an immaterial amount.
The AU's finding that the Hull transaction was impermissible because the seller did not
pay a commission is erroneous. Neither the Fund nor Hull paid a commission on the
transaction. The commission the Fund paid on the TRX shares it purchased from Hull when it
sold those shares more than three weeks later were paid on a separate transaction.
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Further, the ALJ erroneously links the Hull transaction with the Fund's liquidation of
its TRX securities. The Fund's purchase of TRX shares from Hull in mid-October and the
Fund's sale of its TRX shares in early November are separate transactions. Between the time
of the Hull transaction and the Fund's sales of its TRX shares, Respondent continued his
efforts to sell the Fund's TRX shares in negotiated transactions, which may not have involved
the payment of a commission. In that regard, the record in this matter establishes that
Respondent completed such a transaction on or about November 8, 2011, in which it sold
500,000 TRX shares at $3.35 per share without a commission. (Resp. Ex.121). The evidence
in the record also establishes that Respondent di� not place an order to sell TRX shares with
the Fund's broker until after Respondent learned that Platinum Partners was not interested in
purchasing the Fund's TRX shares.
In any event, a preponderance of the evidence establishes that "no extraordinary
brokerage commissions or fees (i.e., except for customary transfer fees or commissions)" were
paid. The Fund paid a commission of $.01 per share on the ultimate sale of the TRX shares
acquired from Hull, which was not extraordinary. Finally, the AU's findings and conclusions
ignore the evidence in the record that Hull's ownership of the Fund at the time of the Fund's
liquidation of its TRX position was more than 80% ; accordingly Hull effectively paid more
than 80% of the commissions paid by the Fund, and Respondent and his friends and family
paid approximately 10% of the commissions charged on the Fund's sales of its TRX securities.
And the AU's findings and conclusions that the Fund's normal practice "did not involve
acquiring private shares of an individual investor and then selling those shares into the market
shortly thereafter, effectively paying the commissions for that investor, as it did here" does not
establish that the commission paid subsequently by the Fund was extraordinary.

45

Finally, the ALJ erroneously concluded that the Hull transaction constituted a
"sweetheart deal," as the record in this matter does not establish by a preponderance of the
evidence that Respondent "favored Investor A over the Fund by enabling Investor A to sell his
entire TRX position at prices favorable to Investor A," (OIP.at paragraph 34). The evidence
admitted iµ this matter demonstrates that Respondent requested Hull to sell his TRX stock to
the Fund rather than in the market in order to avoid any adverse impact that a sale in the
market would have on Respondent's efforts to sell the Fund's stock in negotiated transactions.
The record also demonstrates that the transaction was not favorable to Hull. During the period
from the Fund's purchase of Hull's TRX shares through the day prior to the Fund's liquidation
of its TRX position, there were sixteen trading days and the price of TRX traded between a
low of $3.39 and a high of $4.09 and TRX closed higher than the $3.60 that Hull received
from the Fund on thirteen of the sixteen trading days. Also, the volume ranged from 206,697
shares to 1,901,168 shares. Had Hull not sold his shares to the Fund and sold them in the
market he could have sold his shares at prices greater than the $3.60 he received from the
Fund. When the Fund_ liquidated its TRX shares, it received a weighted average price of
$2.41 per share and losses of $807,692 were realized on the 680,636 TRX snares attributable
to the Hull shares according to Dr. Carmen A. Taveras, the Division of Enforcement's expert
witness. As Hull owned more than 80% of the Fund, he experienced more than 80% percent
of such losses or more than $545,000.
And the Supplemental Expert Report of James A. Overdahl, Ph.D. provides further
additional evidence that Hull's sale of TRX securities to the Fund did not constitute a favor for
Hull. Dr. Overdahl states that "Given Mr. Hull's ownership stake in GISF, he ultimately
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would have been better off selling his shares in the open market even if he had received a price
considerably below the $3.60 per share he received from GISF. (Resp. Ex. 179)
Moreover, Hull's affidavit confirms that his sale of TRX shares did not constitute a
sweetheart deal designed to prov_ide an exit from his TRX at favorable prices and without a
commission. In his affidavit, Hull states " The transaction that occurred was a consolidation of
my TRX position inside the Geier fund and instead netted me less than $500,000 cash. The
sale of the shares to the Geier fund was in the best interest of the Geier Fund. . . The
suggestion that I would enter into a transaction unfavorable to the Geier fund(of which I owned
more than 80% and of which Christopher Gibson and his family and friends owned another
10% and the remainder of which was owned by my lifelong friend) is simply nonsense. (Resp.
Ex. 178 at 19).
The AU also failed to make findings and conclusions that the Fund document that
governed the Hull transaction was the Fund's Operating Agreement which permitted the Hull
transaction. The Fund's Operating Agreement provides, at Section 3.02(h), that the Managing
Member shall have the power to enter into, make and perform any other contracts, agreements
or other undertakings it may deem advisable in conducting the business of the Company,
including but not limited to contracts, agreements or other undertakings with persons, firms or
corporations with which the Managing Member or any other Member is affiliated. The
Operating Agreement is binding upon the Fund and its Members. Thus, the Operating
Agreement authorized the Managing Member to enter into agreements that it deemed
advisable, and the evidence admitted in this matter establishes that Respondent believed that a
sale by Hull of TRX securities in a market transaction could have an adverse impact on the
Fund's efforts to sell TRX securities through negotiated transactions in the upstairs market.
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Accordingly, he proposed the transaction to Hull and although the transaction did not fully
achieve Hull's objectives to increase his liquidity, he agreed to enter into the transaction.
Requisite State of Mind. The ALJ failed to articulate the standard she applied in

determining that Respondent acted with scienter when he participated in the Hull transaction.
The ALJ merely states that she concludes "that Gibson violated the fiduciary duty he owed the
Fund and that acting with scienter he violated the antifraud provisions because he entered an
undisclosed, sweetheart deal-no application of a block discount and no commission paid by
seller-to the Fund's largest investor... " And the AU failed to enter findings and conclusions
supporting her conclusion regarding Respondent's scienter. In light of the fact that at the time
that the Hull transaction was consummated, TRX had closed at $3.60 per share, which was the
only objective, verifiable price available to the parties to the transaction and the fact that no
commission was paid by either party, a conclusion that Respondent was acting with "a mental
state embracing an intent to deceive, manipulate or defraud" is untenable. Ernst & Ernst v.

Hochfelder, 425 U.S. 185 (1976). Such a finding is even more difficult when one considers
that the Fund's Operating Agreement expressly authorized the Managing member to engage in
transactions that it deemed appropriate and that the Offering Memorandum merely provided a
guideline, but did not establish requirements for such a transaction.
Similarly, the record does not support findings or conclusions that Respondent
knowingly, recklessly or negligently failed to disclose that he favored an investor over the
Fund. Specifically, Respondent did not fav�r an investor over the Fund when the Fund
acquired TRX shares which Hull owned personally. The record reflects that the impetus for
the transaction was Hull's need to increase his liquidity, and that Hull would have increased his.
liquidity much more by simply selling the TRX shares in the market. Moreover, as Hull.
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owned approximately 80 % of the Fund, he experienced the consequences of the Fund's sale of
TRX shares on November 10, 2011, including the losses and comIIp.ssions that the Fund paid
on the sales that day. Also, the Hull transaction was clearly permitted by the Fund's Operating
Agreement, which severely undermines any suggestion that Respondent acted knowingly,
recklessly or negligently in not disclosing the Hull transaction.
RESPONDENT DID NOT VIOLATE SECTION 206(4) AND RULE 206(4)-8

The AU made erroneous findings and conclusions regarding violations of Section
206(4) and Rule 206(4)-8. 3 1 The Decision makes findings and conclusions that Respondent
violated Section 206(4) and Rule 206(4)-8, but the findings and conclusions relate to matters
that are not alleged in the Order Instituting Administrative and Cease-and-Desist Proceedings
('OIP") and/or are not material.
The OIP alleges that Respondent failed to disclose to the Fund or other clients
information relating to his sales and recommendations to sell securities, 32 his purchase and
recommendation to purchase put contracts on TRX securities33 and his favoring of a Fund

31

Section 206(4) prohibits an investment adviser from engaging in any act, practice, or
course of business which is fraudulent, deceptive or manipulative. Rule 206(4)-8 prohibits an
adviser to a pooled investment vehicle from (1) making any untrue statement of material fact or
omitting to state a material fact necessary to make the statements made, not misleading, to any
investor or prospective investor in a pooled investment vehicle; or (2) otherwise engaging in
any act, practice, or course of business that is fraudulent, deceptive or manipulative with
respect to any investor or prospective investor in the pooled investment vehicle.
32

Paragraph 31 of the OIP provides as follows: With respect to the above-referenced conduct,
Gibson lmew, was reckless in not knowing, and should have known that without disclosing to
the Fund his conflict of interest and obtaining the fund's consent, he was improperly exploiting
the fact that the Fund would be selling a substantial portion of its TRX position to benefit
himself and his-then girlfriend.
33
Paragraph 53 of the OIP provides as follows: With respect to the above-referenced conduct,
Gibson knew, was reckless in not knowing, and should have known that front running the
Fund by trading on the market impact of his advice to the Fund without disclosure t, and
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investor over the Fund.34 The OIP alleged that Respondent failed to disclose information to the
Fund or·other unspecified clients. The OIP did not allege that Respondent failed to disclose
information to Fund investors or prospective investors, other than with respect to matters that
are not material and/or are barred by the statute of limitations (e.g. "Gibson never informed
the Fund's investors that the Fund's investment manager had been terminated"; "Gibson never
informed the Fund's investors that the Fund's managing member had been terminated.").
As the Court of Appeals for the Second Circuit stated in Securities and Exchange
Commission v. Jaffee, 446 F.2d 387, 394 (2d Cir. 1971),
As in other similar contexts, a primary purpose of the notice requirement in this case is
to permit the respondent a reasonable opportunity to prepare a defense against the
theory of liability invoked by those who institute the proceedings against it. A
respondent may not reasonably be expected to defend itself against every theory of
liability or punishment that might theoretically be extrapolated from a complaint or
order if one were to explore every permutation of fact and law there alluded to or
asserted.
Notwithstanding the foregoing, the Decision contains findings that Respondent made
misstatements or omitted to state facts necessary to make statements made not misleading that
related to Respondent's opinion of Sinclair, his communications with Sinclair, his views
regarding TRX and his interest in the Fund and TRX. However, the OIP does not contain
allegations that Respondent violated Section 206(4) and Rule 206(4)-8 by making such alleged
misstatements and omissions and many of such findings and conclusions are not material.

consent by, the Fund improperly benefitted himself and persons close to him, and was contrary
to fµnd disclosures that said that investment opportunities would be allocated fairly and
equitably among all clients.
34
Paragraph 41 of the OIP provides as follows: With respect to the above-referenced conduct,
Gibson knew, was reckless in not knowing, and should have known that his conduct created an
undisclosed conflict of interest that benefitted himself and Investor A over his other clients,
including the Fund.
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For a number of additional reasons, Respondent cannot be found to have violated
Section 206(4) and Rule 206(4)-8. First, the relevant provisions, by their terms apply to
investment advisers and Respondent did not act as an investment adviser. Second, Rule
206(4)-8 does not create a fiduciary duty to investors or prospective investors. See Investment
Advisers Act Release No. 2628 (August 3, 2007). Further, Rule 206(4)-8 proscribes
misstatements and omissions necessary to make the statements made not misleading and
fraudulent, deceptive and manipulative conduct, but does not impose an affirmative duty to
continuously provide information to investors and prospective investors. Further, the Offering
Documents were clear and specific and addressed the conduct at issue in this matter. Finally,
as Respondent did not engage in front running or favor a Fund investor over the Fund, he
could not have an obligation to disclose that he engaged in such conduct.
As a result, the ALJ's findings and conclusions relating to Section 206(4) and Rule
206(4)-8 must be set aside.
SANCTIONS
The Decision imposes an associational bar, a cease-and-desist order, disgorgement and
monetary penalties. The sanctions are not appropriate for multiple reasons.
As the record reflects that Respondent did not violate the Exchange Act, the Advisers
Act or the rules thereunder there is no basis for imposing any sanction on Respondent.
Notwithstanding that there is no basis for imposing sanctions or other relief, evidence
admitted during the hearing establishes that sanctions and other relief is not appropriate in light
of the factors that the Commission has considered in proceedings of this type. Those factors
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�elude (i) the egregiousness of the respondent's actions; (ii) the isolated or recurrent nature of
respondent's actions; (iii) the degree of scienter; and (iv) the likelihood of future violations.35
With respect to the egregiousness of Respondent'� conduct, the record reflects that
Respondent engaged solely in activities which were permitted by the Fund's Offering
Documents. Also, Respondent's transactions in TRX securities and TRX put contracts_ did not
harm the Fund and the Hull Transaction was carried out for the benefit of the Fund. With
respect to the isolated or recurrent nature of Respondent's conduct, the activities at issue in this
matter were, in fact, isolated rather than recurrent in nature. The Fund commenced operations
in January 2010 and the activities at issue occurred in September, October and November
2011. With respect to the degree of scienter, it is important to note that Respondent undertook
the actions at issue with the understanding that they were permitted by the Fund's Offering
Documents and that the actions either did not harm the Fund or benefitted the Fund. With
respect to the likelihood of future violations, approximately seven years have passed since the
conduct at issue occurred without incident. Further, evidence admitted in this matter
establishes Respondent's inability to pay a civil penalty or to comply with an order requiring
him to pay disgorgement. Additional evidence regarding Respondent's inability to pay a civil
penalty or pay disgorgement is provided by the Affidavit of John Douglas Cates. Mr. Cates
states: "The Respondent is insolvent." (Resp. Ex. 180)

35

The Decision also indicates that the AU considered "the respondent's recognition of the
wrongful nature of his or her conduct... " See Decision at p.41; see also id. (finding that
"Given Gibson's lack of appreciation and understanding of how his conduct was
fraudulent. .. "). Courts have held that a failure to admit wrongdoing is not a legitimate
consideration in determining sanctions. See e.g. Securities and Exchange Commission v. First
City Fin. Corp., Ltd., 890 F.2d 1215, 1229 (D.C. Cir. 1989).
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Further, the entry of an order requiring Respondent to pay disgorgement is particularly
inappropriate in this matter. Disgorgement is a remedy by which a person may be required to
surrender ill-gotten gains that are causally related to violations of the federal securities laws.
For disgorgement, "gains" are equivalent to "profits." See e.g. Securities and Exchange
Commission v. DiBella, 409 F. Supp. 2d 122, 127 (D. Conn. 2006) (recognizing that
disgorgement "merely dispossesses the wrongdoer of the profits earned..." and "that if there
were no profits earned ...disgorgement would not be an available remedy"). The record clearly
shows that Respondent did not realize any "profits" which are subject to disgorgement, as
Respondent's net financial outcome from his activities was a substantial loss. Additional
evidence that Respondent, his family and his friends suffered losses rather than profits is
provided by Dr. Overdahl 's Supplemental Expert Report in which he stated "the Gibson
Group only recorded losses on their portfolio and the trading records show no profits illicit or
otherwise.' (Resp. Ex. 179). Similarly, Mr. Cates, an accountant who prepared Respondent's
tax returns states: "The Initial Decision selects certain liquidating transactions and
characterizes the proceeds of sale as being 'profits' while ignoring preceding, simultaneous and
immediately following transactions that resulting in far greater losses. " (Resp. Ex. 180)
With_ respect to penalties, some federal courts have determined that imposing a penalty
which reaches the level of the disgorgement amount is excessive in cases that involve other
severe sanctions, such as those present in this case. See, e.g., Securities and Exchange
Commission v. Conaway, 697 F. Supp. 2d 733, 771-72 (E.D. Mich. 2010) (finding that SEC's
request for penalties to equal disgorgement were too "severe" considering the disgorgement,
prejudgment interest, and injunctive relief sought). Here, the AU seeks to impose penalties in
the amount of $210,000 -- an amount that is more than two times the disgorgement amount of
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$81,008. Any penalty amount should be reduced to the amount of disgorgement or less,
especially in light of the other severe sanctions being imposed.
Further, the Decision in�ppropriately references John William Gibson's financial
circumstances. The Decision states: "The Division raises doubts about Gibson's
representations regarding his financial condition and notes his father's considerable financial
support." (Decision at 44). The reference to John Gibson's financial circumstances in the
context of Respondent's ability to pay a penalty is inappropriate as John Gibson is not a party
to this proceeding. The Affidavit of John William Gibson indicates that the reference to his
financial circumstances in a published order has had an adverse impact on John Gibson.
(Resp. Ex. 181).
With respect to the associational bar, Section 203(±) permits the imposition of
administrative sanctions against certain persons associated or seeking to become associated
with an investment adviser. However, the Decision concludes that Respondent acted as an
investment adviser. - The Decision does not contain findings or conclusions regarding the
investment adviser with. which Respondent was associated. In that regard, it is important to
note that neither Geier Capital nor Geier Group received compensation after September 30,
2011 and could no longer meet the definition of investment adviser when most of the conduct
at issue occurred.
PROCEDURAL ERRORS

The AU made a number of procedural errors in this matter.
During the proceeding, the AU improperly admitted into evidence Div. Exs. 183,
183A, 184, 185, 187 and 188 over Respondent's objections. Rule 320, in relevant part,
provides that "the hearing officer may receive relevant evidence and shall exclude all evidence
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that is irrelevant, immaterial, unduly repetitious, or unreliable." Division Exhibits 183, 183A,
184, 185, 187, and 188 were irrelevant, immaterial and unreliable and should not have been
admitted into evidenc�.
Exhibit 183 purports to be a recording of a conversation between Respondent and an
individual named Luis Sequeira, and Exhibit 183A is a transcript of the ·recording. The
Division of Enforcement was unable to establish how the recording was m�de, by whom the
recording was made, whether it had been altered, where the recording was made, and each of
the persons who possessed the recording before it was provided to the Division of
Enforcement. Accordingly, the recording and the transcript of the recording are inherently
unreliable and should not have been admitted into evidence.
Exhibit 184, Expert Report of Carmen A. Taveras, PhD., reflects primarily
calculations that Dr. Taveras performed regarding securities transactions at issue in this matter.
An expert witness may not testify regarding "facts that people of common understanding can
easily comprehend." United States v. Lundy, 809 F.2d 392, 395 (1987). Dr. Taveras offers
several "expert opinions" in which she simply performs the basic mathematical operations of
subtraction and multiplication. Accordingly, Exhibit 184 should not have been admitted into
evidence.
Exhibit 185, Expert Report of Dr. Gary Gibbons, reflects, among other things,
opinions that Respondent acted as an investment adviser, that as an investment adviser,
Respondent was subject to fiduciary duties that could not be abrogated, modified or nullified
by agreement or by the operation of state law, and that Respondent engaged in front running
and favored one investor over the Fund. Ea�h of these opinions constitutes a conclusion of law
and, as a non-lawyer, Dr. Gibbons was not qualified to render such legal opinions.
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Exhibits 187 and 188 are the Rebuttal Expert Reports of Dr. Taveras and Dr. Gibbons.
For the reasons set forth above with respect to Exhibits 184 and 185, Exhibits 187 and 188
should not have been admitted into evidence.
CONCLUSION
As the foregoing demonstrates, the ALJ who presided over the hearing in this matter
was not appointed in accordance with the Appointments Clause of the Constitution and the
Commission'-s Ratification Order does not constitute an appointment in accordance with
constitutional requirements. Further, ALJ. is impermissibly shielded by two layers of removal
protection that has not and cannot be remedied by the Commission. As a result, the OIP in
this matter must be vacated� Moreover, the ALJ made numerous erroneous rulings, findings
and conclusions. In particular, Respondent did not act as an investment adviser, did not have
or breach .fiduciary duties and did not engage in front running or favor one investor over the
Fund. In light of the foregoing, this proceeding· must be set �ide.

Respectfully submitted,

Dated: February 14, 2018

Thomas A. Fe1rign.o
Nelson Mullins Riley & Scarborough LLP
101 Constitution Avenue, N.W., Suite 900
Washington, D.C. 20001
Telephone 202 689 2964
Facsimile 202 689 2887
tom.fenigno@nelsonm.ullins.com
BY:
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From:
Sent:
To:
Cc:·

Subject:

Richard Sands [rsands@casimircapital.com]
Tuesday, August 23, 2011 8:55 AM
cg@geierfund.com
Dov Wiener
Re:Re:

I have no idea what you are talking about! ·what junior exploration companies are running? If you could sell now at 6.25,
why not buy at 585 and sell it to them?
I will go out to investors and try �o find _a buyer for 9mm shares today, ok?
From: Chris Gibson [mailto:cg@geierfund.com]
Sent: Tuesday, August 23, 2011 08:51 AM
To: Richard Sands
Cc: Dov Wiener
Subject: Re: Re:

It is a firm order, but I also do not think you can get it from a long. I can get a few cents less than that for
7,000,000 shares from a short in the company, which I do not desire to take, but might if other gold stocks
continue to run and TRX stalls.
On Tue, Aug 23, 2011 at 2:43 PM, Richard.Sands <rsands@casimircapital.com.> wrote:

Is that a firm off�r for 9mm shares? I don't think it is doable with the stk at 5.85, but I wll check

---··--··----------�----·· -------

From: Chris Gibson [mailto:cg@geierfundcom]
Sent: Tuesday, August 23, 201108:39 AM

-------------------·-·-----

To: Richard Sands
Sub.feet: Re: Re:

6.25
On Mon, Aug 22, 2011 at 9:08 PM, Richard Sands <rsands@casimircapital.com> wrote:
: Give me an offer and I will put a deal together.A I dona€™t lmow about a short, but I have buyers

A
A
A
A
Richard F. Sands
ChiefExecutive Officer

A
Casimir Capital L.P.

. RESPONDENT'S
EXHIBIT

177
· SEC-Casimir-E-0003346
SEC-LIT-PROD-000144170

546 Fifth Avenue
New York, NY 10036

A
Direct Line:A A A 212-798-1333
A
From: Cillis Gibson [mailto:cg@geierfund.com]
Sent: Monday, August 22, 2011 3:04 PM

To: Richard Sands
Subject: Re: Re:

A
hold off then, the short is offering me a premium
On Mon, Aug 22, 2011 at 8:25 PM, Richard Sands �rsands@casimircapital.com> wrote:
It will be a discounted price. And we will aggregate a block. .it is literally twice the amount of the public offering

A
A

A
A
Richard F. Sands
Chief Executive Officer

A
Casimir Capital L.P.

546 Fifth Avenue
New York, NY 10036
A.
Direct Line:A A A 212-798-1333
A
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From: Chris Gioson [mailto:cg@geiemmd.com]
Sent: Monday, August 22, 2011 2:05 PM
To: Richard Sands
Subject: Re: Re:

A
it depends on the price, give me a ballpark
On Mon, Aug 22, 2011 at 6:53 PM, Richard Sands <rsands@casin_iircapital.com> wrote:
Is that a firm order?A what price?
A

A
A
A
Richard F. Sands

Chief Executive Officer

A
Casimir Capital L.P.
546 Fifth Avenue

' New York, NY 10036
A

Direct Line:A A A 212-798-1333
A
From: Chris Gibson (mailto:cg@geierfund.com)
Sent: Monday, August 22, 201112:51 PM
To: Richard Sands
Subject: Re:

A
9,000,000 shares

On Mon, Aug 22, 2011 at 6:41 PM, Richard Sands <rsands@casimircapital.com> wrote:
Yah, I have to check, but I.think I have a size buyer for whatever you have ..A everybody is talking about how the
equities have lagged the golda€jhow much do you have for sale?
3
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A
A
A
I. ARichard F. Sands
Chief Executive Officer

!A
Casimir Capital L.P.
546 Fifth Avenue .,
New York, NY 10036
A
Direct Line:A A A 212-798-1333
A
From: Chris Gl"bson [mailto:cg@geierfund.com]
Sent: Monday, August 22, 2011 12: 12 PM
To: Richard Sands·

�ubject:

A
Is there a bid for a block ofrRX shares?

A
Chris Gibson
Geier Capital LLC
200 South Biscayn� Boulevard
Suite 2790
Miami FL 33131
Office: (305) 714 9435

Global Mobile:

c.gibson@b1oomberg.net
4-
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cg@geier:fund.com

******* **** ******** ** ** ***** ************* Important Notice
*****************************************
This e-mail may contain info�mation that is confidential, privileged or. otherwise protected from disclosure. If
you are not an intended recipient of this e-mail, do not duplicate �r redistribute it by any means. Please·delete it
and any attachments and notify the sender that you have received it in error.A Uninten4ed recipients are
prohibited from talcing action on the basis of information in this e-mail.
E-mail messages may contain computer viruses or other defects, may not be accurately replicated on other
systems, or may be intercepted, deleted or interfered with without the knowledge of the sender or the intended
recipient.A If you are not comfortable with the risks associated with e-mail messages, you may decide not to
use e-mail to communicate with Geier Capital, LLC "Geier Capital 11•
Geier Capital reserves the right, to the extent and under circumstances permitted by applicable law, to retain,
monitor and intercept e-mail messages to and from its systems.
*****************************************************************************************
**************

A
A

Casimir Clipital L.P. (ii€ Casimira€ ) ii€'' Member FINRA, SIPC, �

Research/ Investment Banking hl:formation Barri�:
Due to US securities rules and regulations, you may not have a joint communication with any member of the Casimir R.eseatch Department and any member oftho Casimir
Investment Banking DepartmenL No party may p:iss information between any member of the �imir Rcscan:h Department and any member ofthe Casimir Investment Banking
Department without prior authorization .&om tho Casimir Compliance Dc�nL
By accepting receipt of this inform4tion, you aclmowlcdgo tho following:
(1) Casimir is a subsidiary ofCasimir Capital Group LLC. Casimir Capital Group LLC owns other independent subsidiaries i ncluding Casimir Capit:il Ltd. (member IIROC,
CIPF), Casimir Capitil Administracao De Rccurso.s E Participacoes Uda., Pondcrosa Resowcc Advisors, LLC, Casimir Resource Advisors, LLC and Physical Commodity
Merchants, LLC. Casimir may have business relationships with other companies. including but not limited to the aforementioned entities, which could conflict with any
rebtionship that Casimir may have with you. (2) The ac:c:uracy of any information provided by Casimir is solely based on the information provided by the Issuer or Investor
involved. Casimir takes no responsibility for its accW'llcy. (3) Tho infomuiticn may be conaidercd to bo material non-public informntion .and must thcreforo bo treated
appropriately as required by state and federal Jaws. (4) You arc a sophisticated and ao::rcdib:d investor. (S) Investments in priVDte off'crings involve a high degree ofmt and any
investment.can lose its complete value. (6) Casimir will not accept orders and/or instructions transmitted by e-mail. .:md Casimir will not be respOJUiblc for canying out such
orders and/or instructions. (7) Clsimir reserves tho right to monitor and 1':Viow the content of all e-mail communic:ations sent and/or ieceivod by its employees. (8) Since Caimir
is not a ta.it acMsor, transactions requiring fa.'< consideration should be reviewed carcfully with your ta.-.c advisor. (9) Casimir is-not a 1.iw firm and provides no lc:g;sl opinion or
legal advice. (10) Casimir and/or its di.rectors. officers or employees may have financial interest. directly or indirectly, in any company that�dc:s deals with during the normal
course of business. (11) The information cont:iincd in this message may be prMleged, confidential, propriebry or otherwise protc:ctcd from disclosure :ind dis1ribution. PJc:i.sc
notify us immediately by !C})lying to this mcss:ige and deleting it from l_'Ollr computer if you have received this co�munication in error.

A
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Chris Gibson
Geier Capital LLC
I
!
I
!

200 South Biscayne Boulevard
Suite 2790
Miami FL 33131
Office: (305) 714 9435
Global ¥obile:
c.gibson@bloomberg.net
cg@geierfund.com

***************************************** Important Notice
*****************************************
This e-mail may contain information that is confidential, privileged or otherwise protected from disclosure. If
you are not an intended recipient of this e-mail, do not duplicate or redistribute it by any means. Please delete it
and any attachments and notify the sender that you have received it in error.A Unintended recipients are
prohibited from taking action on the basis of information in this e-mail.
E-mail messages may contain computer viruses or other defects, may not be accurately replicated on other
systems, or may be intercepted;, deleted or interfered with without the knowledge of the sender or the intended
· recipient.A If you are not comfortable with the risks associated with .e-mail messages, you may decide not to
use e-mail to _communicate with Geier Capital, LLC_ "Geier Capital".
Geier Capital reserves the right, fo the extent and under circumstances permitted by applicable Jaw1 to retain,
monitor and intercept e-mail messages to and from its systems.·
*****************************************************************************************
**************

A

(1) Oisimir is a subsidiary of Casimir Capit:d Group LLC. Casimir C:ipit:d Group LLC owns other independent subsidiariea including Casimir C:ipital Ltd. (member JIROC,
CIPF). Casimir C.apital Administ?cao De R.ccursos E Participacoes Ltda., Pondcrosa Resource Advisors, LLC, Casimir Resource Advisors, LLC and Physical Commodity
Merchants, LLC. Casimir may l1ave business relationships with other companies, including but not limited to the aforementioned entities. which could conflict with any
relationship th:lt Casimir may have with you. (2) The accumcy of :iny information provided by Qzsimir is solely b:i.sed 011 the information provided by the Issuer or Investor
involved. Casimir bllccs no responsibility for its accuracy. (3) The infonnation may bo considered to be n111tcrial non-public infonnntion nnd must thetefore be treated
appropriately as n:quin:d by state and federal la\l'S. (4) You arc a sophisticated and atcaoditcd invcr.tor. (5) Investments in private offimngs involw a high dcgrcc ofrisk and any
invciitmcnt can lose its complete value. (6) C'.asimir will not aqcept orders and/or inAtnlctinnR transmitted by e-mail, and C'..alrimir will nnt be respnnsihle fnt carrying nut such
orders md/or instructions. (1) Casimir reserves the right to monitor and review the content of all c-m:ill communications sent and/or :received by its employees. (8) Since Czsimir
is not II t11." advisor, transactions requiring tax consideration should be reviewed carefully ,vith your we advisor. (9) Casimir is not a law firm and provides no legal opinion or
lt:g:d advices. (10) Cisimir und/or its din:clors. o11ictm1 or t:mployt:es may have .Gnancial inten:st. din:c:lly or indin:cUy, in any company-tlml providts deals with during 11w normal
cout11e ofhu'liness. (11) TI1e infonnation contained in this message m.,y be privileged, contidentfal, proprietary or otherwise protected from disclosure and distribution. Pleue
notify us immediately by replying to this message and deleting it :from your computer ifyou have receive� this communication in error.
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Chris Gibson
Geier Capital LLC
200 South Biscayne Bou�evard
Suite 2790
Miami FL 33131
Office: (305) 714 9435
Global Mobile:
c.gibson@bloomberg.net
cg@geierfund.com

*******.********************************** Important Notice
*****************************************
This e-mail may contain information that is confidential, privileged or otherwise protected from disclosure. If
you are not an intended recipient of this e-mail, do not duplicate or redistribut� it by any means. Please delete it
and any attachments and notify the sender that you have received it in error.A Unintended recipients are·
prohibited from talcing action on the basis of information in this e-mail.
E-mail messages may contain computer viruses or other defects, may not be accurately replicated on other
systems, or may be intercepted, deleted or interfered with without the knowledge of the sender or the intended
recipient.A If you are not comfortabJe with the risks associated with e-mail messages, you may decide not to·
use e-mail to communicate with Geier Capital, LLC "Geier Capital 11•
Geier Capital reserves the right, to the extent and under circumstances permitted by ·applicable law, to retain,
monitor and intercept e-mail messages to and from its systems.
*****************************************************************************************
**************

A

(1) Casimir is a subsidiary ot' Casimir Capit:11 Group LLC. Casimir C:ipit.,l Group LLC O\\'JlS otber independent subsidiaries including Casimir Qipital Ltd. (member IIROC,
CIPF), Casimir Capital A.dministracao De Rccursos E Participacoes Ltda., PondcroSA Rc110U1"CC Advisors, LLC, Casimir Resource Advisors, LLC and Physical Commodity
Merchants, LLC. Cnsimir may bave business relationsbips with other companies, including b�t not limited to the aforementioned entities, which could conflict with any
rel:itlollllhip that Casimir may have with you. (2) The accuracy ofany infonnation provided by Casimir is solely based on the infcnnation provided by dielssuer or Investor
involved. Casimir lakes no responsibility for its :1.ccur3cy. (3) Tltc infommtion may be considered to be material non-public ioform;ition and must therefore be treated
appropriately as required by state and federal Jaws. (4) You are a sophi6ticatcd and accredited investor. (5) Investments in private ofi"crfogs involve a higli degree of risk and any
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SEC-Casimir-E-0003352
SEC-LIT-PROD-000144176

1 investment can lose its complete value. (6) Casimir will not accept ordcn and!or instwctions transmitted by e-mail. and Casimir will not be responsible for cauying out such
mdcrs andior instructions. (7) Casimir rcSCIVCs the right to monitor and review the content of all e-mail communications sent and/or received by its employees. (8) Since Casimir
is not a tax ach.-isor, transactions requiring tax considcraiion should be reviewed carefully with your tax advisor. (9) Casimir is not a law fum and provides no legal opinion or
legal advice. ( 10) Casimir and/or its directors, officers or employees may have financial � directly or indirectly, in any company that provides deals with during the nonnal
course of business; (11) The information contained in this message may be pri.,,ilcged. confidc:ntial, proprietary or otherwise protected from disclosure and disln"bution. Please
notify us immediately by replying to this message and deleting it from your computer ifyou have received this communication in error.

A
Chris Gibson
Geier Capital L;LC
200 South Biscayne Boulevard
Suite 2790
Miami FL 33131
Office: (305) 714 9435
Global Mobile:
c.gibson@b�oomberg.net
cg@geierfund.com

***************************************** Important Notice
*****************************************
This e-mail may contain information that is confidential, privileged or otherwise protected from disclosure. If
you are not an intended recipient of this e-mai� do not duplicate or redistribute it by any means. Please delete it
and any attachments and notify the sender that you have received it in error.A Unintended recipients are
prohibited from taking action on the basis of information in this e-mail.
E-mail messages may contain computer viruses or other defects, may not be accurately replicated on other
systems, or may be intercepted, deleted or interfered with without the knowledge of the sender or the intended
recipient.A If you are not comfortable with the risks associated with e-mail messages, you may decide not to
use e-mai-1 to communicate with Geier Capital, LLC "Geier Capital 11•
Geier Capital reserves the right, to the extent and under circumstances permitted _by applicable law, to retain,
monitor and intercept e-mail messages to and from its �ystems.
**********************************************�******************************************
**************

A
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(1) Casimir is a subsidiary of Casimir Capital Group LLC. Casimir Capital Group LLC owns other Independent subsidiaries including Casimir Capital Ud.
(member IIROC, CIPF), Casimir Capital Admlnistracao De Recursos E Participacoes Uda., Ponderosa Resource Advisors, LLC, Casimir Resource Advisors,
LLC and Physical Commodity Merchants, LLC. Casimir may have business relationships with other companies, including but not limited to the aforementioned
entitles, which could conflict with any relationship that Casimir may have with y.ou. (2) The accuracy of anY, information provided by Casimir is solely based on the
Information provided by the Issuer or Investor Involved. Casimir takes no responslbillty for its accuracy. (3) The Information may be considered to be material
non-public Information and must therefore be treated appropriately as required by state and federal laws. (4) You are a sophisticated and accredited Investor. (5)
Investments In private offerings Involve a high degree of risk and any Investment can lose Hs complete value. (6) Casimir will not accept orders and/or
Instructions transmitted by e-mail, and Casimir will not be responsible for carrying ·out such orders and/or Instructions. (7) Casimir reserves the right to monitor.
and review the content of all e-mail communications sent and/or received by its employees. (8) Since Casimir Is not a tax advisor, transactions requiring tax
consideration should be reviewed carefully with your tax advisor. (9) Casimir is not a law firm and provides no legal opinion or legal advice. (10) Casimir andlor its
directors, officers or employees may have financial Interest, directly or indirectly, in any company that provides deals with during the normal course of business.
(11) The Information contained in this message may be privileged, confidential, proprietary or otherwise protected from disclosure and distribution. Please.notify
us Immediately by replying to this message a"d deletlng it from your computer if you have received ij,is communication In error.

Chris Gibson
Geier Capital LLC
200 South Biscayne Boulevard
Suite 2790
Miami FL 33131
Office: (305) 714 9435
Global Mobile:
c.gibson@bloomberg.net
cg@geierfund.com

***************************************** Important Notice
*****************************************
This e-mail may contain information that is confidential, privileged or otherwise protected from disclosure. If
you are not an inten�ed recipient of this e-mail, do not duplicate or redistribute it by any means. Please delete it
and any attachments and notify the sender that you have received it in error.A Uruntended recipients are
prohibited from taking action on the basis of information in this e-mail.
E-mail messages may contain computer viruses or other defects, may not be accurately replicated on other
systems, or may be intercepted, deleted or interfered with without the lmowledge of the sender or the intended
recipient.A If you are not comfortable with the risks associated with e-maU messages, you may decide not to
use e-mail to communicate with Geier Capital, LLC "Geier Capital".
Geier Capital reserves the right, to the extent and under circumstances permitted by applicable law, to retain,
monitor and intercept e-mail messages to and from its systems.
******************************************************************************************
*************
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Casimir Capital LP. ("Casimir") - Member FINRA, SIPC, MSRB
(1) Casimir is a subsidiary of .Casimir Capital Group LLC. Casimir Capital Group LLC owns other Independent subsidiaries Including Casimir Capital Ltd. (member
IIROC, CIPF), Casimir Capital Administracao De Recursos E Participacoes Ltda., Ponderosa Resource Advisors, LLC, Casimir Resource Advisors, LLC and
Physical Commodity Merchants, LLC. Casimir may have business relationships with other compani�s. including but not l!mited to the aforementioned entities,
which could conflict with any relationship that Casimir may have with you. (2) The accuracy of any Information provided by Casimir Is solely based on the
information provided by the Issuer or Investor involved. Casimir takes no responsibility for its accuracy. (3} The Information may be considered to be material non
public information and must therefore be treated appropriately as required by state and federal laws. (4) You are a sophisticated and accredited investor. (5)
Investments In private offerings Involve a high degree of risk and any Investment can lose Its complete value. (6) Casimir wlll not accept orders and/or Instructions
transmitted by e-mail, and Casimir.will not be responsible for carrying out such orders and/or instructions. (7) Casimir reserves the right to monitor and review the
content of all e-mail communications sent and/or received by its employees. (8) Since Casimir is not a tax advisor, transactions requiring tax consideration should
be rt1vlewed carefully with your tax advisor. (9) Casimir Is not a law firm and provides no legal opinion or legal advice. (10) Casimir and/or its directors, officers or
employees may have financial interest, directly or Indirectly, In any company that provides deals with during the normal course of business. (11) The Information
contained in this message may be privileged, confidential, proprietary or otherwise protected from disclosure and distribution. Please notify us immediately by
replying to this message and deleting it from your computer If you have received this communication in error.

Chris Gibson
Geier Capital LLC
200 South Biscayne Boulevard
Suite 2790
Miami FL 33131
Office: (305) 714 9435
Global Mobile:
c.gibson@bloomberg.net
cg@geier:fund.com

*****************************************ImportantNotice
*****************************************
This-e-mail may contain information that is confidential, privileged or otherwise protected from disclosure. If
you are not an intended recipient of this e-mail, do not duplicate or redistribute it by any means. Please delete it
and any attachments and notify the sender that you have received it in error. Unintended recipients are
prohibited from taking action on the basis of information in this e-mail.
.
E-mail messages may contain computer viruses or other defects, may not be accurately replicat� on other
systems, or may be intercepted, deleted or interfered with without the knowledge of the sender or the intended
recipient. if you are not comfortable with the risks associated with e-mail messages, you may decide not to use
e-mail to communicate with Geier Capital, LLC "Geier Capital".
Geier Capital reserves the right, to the extent and under circumstances permitted by applicable law, to ret�
monitor and intercept e-mail messages to and from its systems.
******************************************************************************************
*************
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SEC-Casimir-E-0003355
SEC-LIT-PROD-000144179

(1) Casimir is a subsidiary of C�simlr Capital Group LLC. Casimir Capital Gro�p l.LC owns other independent subsidiaries including Casimir Capital Ltd. (member
IIROC, CIPF), Casimir Capital Admlnlstracao De Recursos E Participacoes Ltda., Ponderosa Resource Advisors, LLC, Casimir Resource Advisors: LLC and
Physical Commodity Merchants, LLC. Casimir may have business relationships with other companies, including but not limited to the aforementioned entities,
which could conflict with any relallonship that Casimir may have with you. (2) The accuracy of any lnfonnatlon provided by Casimir Is solely based on the
information provided by the Issuer or Investor Involved. Casimir takes no responsibility for its accuracy. (3) Th.e Information may be considered to be material non
public Information and must therefore be treated appropriately as required by state and federal laws. (4) You are a sophisticated and accredited investor. (5)
lnvestmen�s In private offerings Involve a high degree of risk and any Investment can lose its complete value. (6) Casimir will not accept orders and/or Instructions
transmitted by e-mail, and Casimir will not be responsible for carrying out such orders and/or lnstructfons. (7) Casimir reserves the right to monitor and review the
content of all e-mail communications sent and/or received by its employees. (8) Since Casimir is not a tax advisor, transactions requiring tax consideration should
be reviewed carefully with your tax advisor. (9) Casimir is not a law firm and provides no legal opinion or legal advice. (10) Casimir and/or its directors, officers or
employees may have financial interest, directly or Indirectly, In any company that provides deals with during the normal course of business. (11) The Information
contained in this message may be privileged, confidential, proprietary or otherwise protected from disclosure and distribution. Please notify us immediately by
replying to this message and deleting it from your computer if you have received this communication In error.
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In the Matter of Geier International Strategies Fund - {H0-12361}

Affidavit of James M. Hull
I, James M. Hull, pursuant to 28 U.S.C. § 1746, declare as follows:.
1.

My name is James M. Hull.

2.

I am a United States citizen.

3.

I currently reside in Augusta, Georgia.

4.

I am over the age of 18 and am competent to swear to the matters set forth herein.

5.

I have personal knowledge of the information contained in this affidavit.

6.

On February 25, 2015, in a deposition pursuant to an Order Directing Private
lnvestiga.tion and Designating Officers to Take Testimony (the "Investigative Order")
issued by the United States Securities and Exchange Commission (the "Commission") in
the matter of Geier International Strategies Fund ("Geier Fund"), was told by
enforcement division lawyers that John Gibson and Christopher Gibson had taken "short
positions" in TRX stock.

7.

The enforcement .division lawyers specifically defined "short positions" for the clarity of
the record, "[t]o be borrowing stock and selling stock in the hope that the stock's price
will decline." I was shown sheets of trading records which purported to show that John
Gibson and Christopher Gibson had taken a short position in the hope that TRX' stock
price would decline and then cashed out that short position.

8.

I was so shocked and angry by this report of selling TRX stock short that I directed my
attorney to seek a tolling agreement from John Gibson and Christopher Gibson so I
could later file a legal action against them.

9.

I shared this report from enforcement division lawyers that John Gibson and Christopher
Gibson had taken a short position with other Geier Fund investors because the
enforcement division. lawyers had convinced me that their statements were accurate.

10.

I have now learned that the enforcement division's expert and the former chief
economist of the· Commission both agree that neither John Gibson nor Christopher
Gibson took a short position with respect to TRX, and the statements made to me about
�'short positions" by the enforcement division's lawyers on February 25, 2015, were
inaccurate.
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_11.

I have reviewed the Initial Decision dated January 25, 2017, in the matter of Christopher
M. Gibson (the "Initial Decision"), and I have identified a number of factual inaccuracies.

12.

On pages 28, 29, 33, and 38 of the Initial Decision, the tribunal reaches an inaccurate
conclusion. Christopher Gibson could not have known on September 26, 2011, that the
Geier Fund was going to sell 3. 7 million shares of TRX stock on September 27, 2011,
because that was not a decision he alone had the authority to make. We did not make a
decision to sell until moments before the shares were sold on the afternoon of
September 27, 2011. The decision to sell was made only after an extended and
deliberate process of information gathering, reviewing available alt�rnatives, receiving
Christopher Gibson's recommendation and assessing what would be in the best
interests of the Geier Fund (the "deliberative process"). Before we made any decision
involving the first sale of a significant number of TRX shares, I wanted to know at a
minimum the price and quantity of shares the buyer was proposing to purchase, and
that information was not available until the afternoon of September 27, 2011.

13.

On page 29 and again on page 32 of the Initial Decision, the tribunal erroneously
questions Christopher Gibson's testimony that he had a positive view of the value of
TRX. In fact, Christopher Gibson and I shared a very positive view at all times in 2011 of
the fundamental value of TRX' extensive mining deposit assets; Christopher Gibson and I
shared a frustration about Jim Sinclair's failure to execute the strategy of completing the
industry standard survey of mineral reserves with a view toward putting the mining
assets into production and generating an income stream. I agreed with and encouraged
Christopher Gibson to aggressively challenge Jim Sinclair for this failure to execute the
agreed strategy to unlock the value of TRX'· underlying mining asset value. I continued to
have a positive view of the underlying mining asset value of TRX notwithstanding
independent negative reports I received about Jim Sinclair as described in section 18
below.

14.

On page 29 of the Initial Decision, the tribunal inaccurat�ly questions whether there
were other large holders of TRX interested in purchasing the Geier Fund's TRX position.
Between September 27, 2011, and November 9, 2011, the Geier Fund sold almost
6,000,000 shares of TRX in multiple, privately negotiated sales to other large holders of
TRX which well demonstrates the interest other investors had in purchasing blocks of
TRX stock. Each and every sale was made only after a separate deliberative process.

15.

On pages 29 and 34 of the Initial Decision, the tribunal inaccurately questions whether
the Geier Fund was a patient holder of the TRX position and whether the Geier Fund
was willing to maintain its position over a long period of time, including over a number
of years. The Geier Fund had no debt and had the financial capacity and willingness to
hold the TRX position indefinitely. Christopher Gibson and I repeatedly discussed that
we did not ever have to sell. In fact, we did not make the final decision to liquidate the
TRX position until late in the evening of November 9, 2011, after a deliberative process
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and after receiving an unacceptable offer from Platinum Partners. Christopher Gibson
and I had expected that Platinum Partners would propose a purchase of our remaining
TRX position on November 9, 2011. After receiving an unacceptable offer from Platinum
Partners, it became apparent that other large holders of TRX might in fact be
considering the sale of their own TRX positions. The suggestion that a final and
irreversible decision to liquidate TRX was made in September, 2011, is inaccurate. We
were always open to maintaining, increasing, or decreasing the Geier Fund's TRX
position as the situation evolved each day and as we determined the course of action
that was in the Geier Fund's best interest.
16.

The tribunal questions Christopher Gibson's credibility when he �id not expect the price
of TRX to decline on November 10, 2011, when the final decision to liquidate the Geier
Fund's remaining TR.X position was made. We carefully considered the situation, and
after a deliberative process concluded that the Geier Fund was in a better position than
the other large holders of TRX because we had already liquidated half of our position in
TRX. We believed that the other large holders of TRX would feel forced to buy the 4.87
million shares of TRX then owned by the Geier Fund to protect the price of TRX and the
value of their positions.

17.

Instead of buying the Geier Fund's TRX position, the other large holders elected to sell
their position. We had feared this possible outcome after the conversation with
Platinum Partners. The worldwide volume of TRX shares sold on November 10, 2011,
exceeded 21,500,000 shares with over 17,100,000 TRX shares sold on the NASDAQ. In
retrospect, the decision to sell the Geier Fund's 4.87 million shares of TRX on November
10, 2011 (less than 23% of the worldwide volume sold on that day) was a good decision.
The other large holders of TRX positions had made the decision on NovemQ.er 10, 2011,
to sell rather than to buy, and if the Geier Fund had not sold on November 10, 2011, the
Geier Fund would have been left holding its TRX position after that date at a lower
market value.

18.

On page 29 of the Initial Decision, the tribunal questions Christopher Gibson'·s candor
when he attributed the low price of TRX in the fall of 2011 to the rumors spread by short
sellers. In fact, I received a call in August, 2011, from Bill Snellings. Bill Snellings' son was
a manager at a long and short hedge fund and was a close friend of John Engler, an
investor in the Geier Fund. Bill Snellings provided a negative report about Jim Sinclair
and, in effect, advised me to sell the TRX position. Notwithstanding this report and our
own frustration with Jim Sinclair, we continued to hold a positive view of TRX because of
the value of its underlying mining assets. I still believe that the value of the net income
that could be derived from TRX' mining assets far exceed its market capitalization. John
Engler redeemed one-half of his investment in the Geier Fund at the end of August,
2011. Although gold climbed to a new high price in August, 2011, and other gold mining
stocks were increasing in price, TRX came under the attack of short sellers in September,
2011, and declined in price. Christopher Gibson and I were both concerned about the
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19.

potential information flow from John Engler to potential short sellers and the rumors
they might be disseminating in the market. These were in fact concerns we had in the
fall of 2011 and guided us in the communications with the Geier Fund investors as we
pursued the best interests of the Geier Fund.

On page 39 of the Initial Decision, the tribunal describes my transfer of 680,636 shares
of TRX to the Geier Fund as an "undisclosed, sweetheart deal." Nothing could be more
inaccurate. On page 40 of the Initial Decision, the tribunal's finding that my creditor was
seeking an increase in liquid assets and that I only had my TRX shares available is
inaccurate. My creditor, Wells Fargo, required the quarterly reporting of liquidity from
my partners and me, and Wells Fargo regularly scrutinized the TRX investment and its
liquidity. I was never in violation of any liquidity requirement, never received any
demand from Wells Fargo, and I had no unmanageable liquidity crisis in October, 2011.
If there had been a liquidity demand and requirement, then a program of selling the
680,636 shares into the market over a number of days would have yielded me $2.45
million in personal cash. The transaction that occurred was a consolidation of my TRX
positions inside the Geier Fund and instead netted me less than $500,000 cash. The sale
of the shares to the Geier Fund was in the best interests of the Geier Fund. No decision
to sell any further TRX shares had been made at that time, and we remained in a
position to hold the TRX shares indefinitely. lf further sales of TRX stock were to take
place, it would have been easier to do so within the Geier Fund, but no such decision to
sell had been made at that time. My outside position in TRX stock was no secret to the
Geier Fund investors in that I told them often that I believed in the TRX position so much
that in addition to my ownership of more than 80% of the Geier Fund, I had also bought
TRX stock in my personal accounts. I encouraged others to invest in TRX, and I viewed
outside investments in TRX by Christopher Gibson and John Gibson to demonstrate their
further commitment to the TRX position and to demonstrate their deeper alignment
with the interests of the Geier Fund. The suggestion that I would enter into a
transaction unfavorable to the Geier Fund (of which I owned more than 80% and of
which Christopher Gibson and his family and friends owned another 10% and the
remain
o w ich as owned by my lifelong friends) is simpl ponsense.
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SUPPLEMENTAL EXPERT REPORT OF
James A. Overdahl, Ph.D.
In the Matter of Christopher M. Gibson, Administrative Proceeding No. 3-17184

February 14; 70�8
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I filed an expert report on this rnatter on. August 5, 2016� My qualific�tions and
co.mpe·nsation are included i11 th�t report. I have atta. ched to this supplemental report an
updatecl resume that includes ad�itional publications and testimony exp·erie_nce. ·For this
supplemental expert report I have been asked by counsel to Mr. Christopher M ..Gibson ("the
.

'

Respondent1') to address the portfolio holdings related to the common s�ock of Tanzanian
Royalty Exploration Company ( 1'TRX"), beneficiafly owned by the· · Respondent, his father John
WH1it;1m �.ibson, his m.other fV!_artha Gibson, his then grrlfrien<;I Franc;:�sta Marzullq and her
father Giov,mni Marzullo (collet;t.ively, the "Gibson Group" as also defi_ned in my previously filed
ex.pert report.) .during the latter part of 2011 (the "Relevant Period"). Specifically� I have been
asked to address the accura�y of the characterization contained in the SEC Order of the
Respondent's purchase of put options on TRX stock as representing ''In effect1' ...!'a short·
po�itlon., i! e., a bet th�t T�X shares would decline .. �"1
An ·investor has a "short position11 when the· investor has soJd rnore securities than the
investor owns (a ;;sho.rt_ s. ale"). I ·µ.rtdetstand th.at the term was develo_ped to distinguish a short
sal.e: from a sale ·of s.ecuriti.es held ih current inventory (a ·"tong sale"). 2 The short seller with a
"sh·ort position11 does not hold in his current portfolio the securities necessary to meet (or
"cover"} the short seller's future
delivery obligations. ibe ?hort seller with a "short· pos_ition,"
,
.

.

th�refore, will need to go into t_he marl<�t to purchase the required securities c;1t the· prevailing
1 .Order
�tjtijtmg Administt�tive and Ce.ase-artd-Desist PrQceedings, parawaph 9 (hereafter the "SEC Ord�r'' dated
March 19, 2016'a.Ad issued as Rvlease No. 77466).
2 From the web site English Language and Usage: https://english.stackexchange.com/guestions/145376/what-is
the.-,origin::of·:-long-�nd-short-in-finance which cites The Bryant and Stratton Business Arithmetic, 187,2 and The
M�t�htmt,'s fVJt;1gazine, and Comtnerdal Review, Vol. XXVI, Jan-Jun 1as2.

2

market price to cover and deliver the promis.ed securities to the purchaser of the securities
sold. Maintaining.a short position plcl�es th� ·?hort seller·in a positi9n of high risk expqsure to
market prices. The short sell�r s�eks to profit from a decline in the market price of the stock
qeclin e. �nd s¢eks to avoid losses from an increase in the market price of the stotk because the
short .seller could in(:ur potentialiy u:nlirji.ited iosses with such a rise .. The short sefler has a
conflict of interest with investors who hold· long positions in the stock and who benefit from a
rise in the stock price and are harmed by a fall in the stock price.
A well-knowr:i textbook that 1s used as a standard for teaching finaraci�I economics is
Options, Fut�res, r;md other Derivatives, by John C. Hull (9th Edition) (the "Hull Textbook")
which defines the term -''-Short Pos'ition"· on page 871 as (IA position assumedwhen traders seil
shares they do not own."
I have carefully reviewed the trading records of the Gibson Group and at no time during
the Relevant Period did members of the Group, or the Group co.Uecfivel_y, �old a "snort
position"
in TRX sh�res .or any other security-. The .S.EC� Division of Enforcement {the Divisior()
.
character,zes the Gibson Group portfolios as representing in effect ... a short position" or
11

repres.enting ,;a .bet that TRX shares wo1.1ld decline... �;, In rny view, the Division's chara�eriz.ation
is inaccurate and misleadih�.
The Division's characterization of.the Respondent's purchase.of TRXput options as·''in
.
effect ...a short position'' Is inconsistent with the trad.ing records in this matter. The Gibson
Gro.up's use of put opt.ions when (;on,bined with broader portfolio holdin�s tan be described as
a {'protective ptJt,JI which is definec{ by the Hull Textbook (page 252) as a "put option combined
with a long position in th.e ui:--derlying asset." {Emp�asis added). The purchase of protective put
3

options are customary tools of risk management. Kolb and Ove.rdahl (2007} describe the
combination of stoak plus a long put as a form of portfolio insuranc� designed to protect a
portfolio frotn
. a severe drop in valLJe..3 Chief financial officers ("�FO1 s-"), portfol_io managers
arid risk m:�nager.s purch·ase protective put options on a daily basis as a for1J1 of insurance to
adjust the risk exposure to certain securities held in their portfolios.
The Gibson Group held long positions at all times in the underlying asset of TRX stock.
The Division alleges that the Gibson Group 1s use pf put .options gave rise to ''illicit profits'� when
the prke of TRX stock d�clined and all of the positions were liquid.ate�.4 As I d�scrib�ci in my
prior expert report, the G'ibson Group qnly recorded los�es on th�ir portfolio and the ttading
reGord� show rio profits ·(illicit or otherwise·).
In my view,_ the·SEC Order mist:haracterizes th� Gibson Group's e. xposu·re to the price of
TRX shares. The SEC Order does not reference the overall long TRX positions held by the Gibson
.Group: ·The Division's theory isolates the Gibson's Group's holding ofprotective put options on
TRX ,$hares· and cre�tes the inaccurate and misleading impression t_hat the Gib�o·n Group would
h�ve benefitt.ect fn;>m a decline in the price ofTRX shares·! The Division's theory to c�aracterize
the entire po$itjon as 11in effect,�-.a short po�itipn" by i$olating a single instrument makin�-JJP ;:i
portion of.the overall p_ortfolio is inaccurate and inconsisteh.twith the unde.rlying trading
records.

The holder of a short position only profits if th.e stoGk price falls anq can potentially
s�ffer .unlimited losses if the stock price rises. The Division's characteriz�tiof1: is misleading

� See Futures, Options, andSwaps,.'Frfth Edition (With Robert Kolb), Blackwell ·Publisher�,. Oxford: 2007,, page
. 390.
SECOr'der:, paragraph IQ.

4

4

because it implies that members of the Gibson Group_ had a co n flict of i n terest with the holders
of long p_ ositio n s in the stock: However, the trading records show that members of the Gibso n
G,roµp maintained positions thath!3d lo ng exposure to TJ�.X shares, meanfng that there was no
conflict of inter�st.with other holq_ers ofT8X stock.
When one looks at the Respo n dent's and the Gipson's Group;s �iitfre. portfolio holdi ngs,
one sees that the Respo ndent and the Gibso n Group would be nefit.o n ly if the price ofTRX
shares increased a nd would incur losses if the price ofTRX shares decreased. That is, the
R�sp�ndent's portfoli9, when properly characterized, held long exposure to the TRX share price
and this exposure was at a.II times consistent with the interests of �ISF with respect to its
exposure to the price ofTR.X sh�res- �a.th would p-rofit if the price of TRX shares-�ere to rise-
- not fall.
The SEC Order attributes-a motive to the Respondent's purchase of protective put
optio n� on TRX shares as "a bet that TRX shares would decline." The Divisio nf in the SEC Order,
ignqre� a more compelling rnotive, that js, the desire"ofth� Respond_entto mana_ge dow ns_ ide
risk in ·a broader portfolio With a net overall position that had cor:isistent long exposure tq the
pric;e of TRX shares. the purchas_ e of put options to manage portfolio risk is entireiy custornary
and appropriate.
I understa nd that the Respondent has testified that .he purchased put options in one
fo�a n ce to ma nage risk due to excess indebtedness and in another in stance due to exc�ss
exposure t9 TRX based o_n the �ge and la.ck of liquidity"of an �lderlylnvestor� These �re .en tirely
appropriate an d Gusto·mary reasons tC> purchase put options. P.l:lt options �re not always
f

appropriate an d it is a matter ofjudgme nt or ah investor to m·ake that dedsion. Any fin ding
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that there were "profits" associated with these transactions would require the analysis of the
purchased put option t�ansadions out of the context of the-long positions held by the investor..
In my prior expert opinion in thi� matter, I found no evtde�ce that the ·put op�ions

purch�sed during the Relevant Period had an effect on the stock prices at which TRX s�ares
were iiquidr,ite.d. I also found that TRX put options were readily avail�ble in the rnarket for
purchase. In my opinion, ifth.e Respondent had determined that put options _were an
appropriate additional investment for other clients he couid have readily purchased them in the
market.
In fact, the Respondent did purchase $3 c;1nd $2 put options for Gl�F at a later date,
d�monstrating that the Respondent purchase� put options When he de�med it appropriate·�
The Re�·pondent also adviseo his·fijther! John William Gibson!" td purchase put optio�s. in·
a liquidating transaction which was an entirely customary and appropriate use of p.tit options. I
find no evidence in the record suggesting a motive to purchase options with a view toward
receiving a benefit from any declining price ofTRX, cqntraryto the Division's characterization of
th� evidence. Put options were purch�sed by the Respondent's �ther in his IRA account in a
liqµid.ating transaction (thijt was, ·according· to te�tirnony, not exec:u.te.d py PNC Bank-as
dire.cted}. Th� directed sequence was the purchase of pt.its for -35,000 shares; the·n the sale of
46,000 shares ofTRX and finally the sale ofthe puts fro 35,000 shares ofTRX. Had the
transaction been executed as directed the puts. would have been purchased and sold on the
s�me day �n all likelihood at approximately the same price, but likely at a IQss d�e the
commissions pa{� on �he purchase and then the .sa!e of the put op�ions. Once the p�t ·option$
were purchas.ed, th,e �esJjond�nt's father would h�ve _been indifferent with resf:>"ect to anyprice
6

decline inTRX for 35,000 shares.The use of put options .in a liquidating transaction was
appropria.te a�d customary. Ariv fincfing that the Re.sponden·t's father had profited from these
put.transactions would .requir�. isolating the put transaction� from the portfolio of TRX share.s
the Respondent's father beneficially owned (with his wife) in GISF (over 200,000) byt also �he
46.1 0.00TRX shares owned in the IRA itself
To summarize, I find that at all times during the Relevant Period (i.e., covering all of the
relevant transactions):
e The Respondent, Francesca MarzuUo, Gioy<;1hni Marzullo, Marth'3 Gibson and
John Wiiliam Gibson- considering both person�[ and GISF accounts - �lways
had long exp.osare toTRX. This means that; all else equal,. theywould b.enefit
from an increase in the stock price ofTRX, and would suffer if the price ofTRX
declined.
o The R�spondent's personal incentives Were aligned With those of GISF. This
follows from the fact that the Respondent always was 1.ong TRX, becau. se GISF
also always was longTRX. hi other words, from a purely economic perspective,
the Respondent would always have been motivated to obtain the highest
·p�ssible price for TRX stock in any GISF-r�la�ed exit strat�·gy. This result is not
s4rprising; �iven that a significant portion of tf,e Respondent's· net worth
ste.rnmed from his partial ownership of GISF.
e The Gibson Group's collective 9.87 percent ownership in GISF compl.etely
dwarfs arw put option positions taken by all membe-rs of th,e Gibson Group in

7

their personal accounts;5· In other words; the observations described above as
they applied to the Re�pondent as an andividµal, apply equally to the ·Gibson
Group as a whole.
I h·�ve also been asked to opine on whether the H�il tr�nsaction favorecf Mr. Hull. over
GISF by enabling Mr. Huli to .sell his entire TR.X position at prices favorabie to him. The SEC
Order alle�es th�t the Respondent "favored [Mr. Hull] at the expense of his other clients,
including [GISF]/' because the Respondent caused GISF to buy 680!636 shares that Mr. Hull held

in his perspn_aJ account at a "favorable" price ·(the October 18, 2011 closing exchange pri�� o.f
$3.60 per share), while �!lowing Mr. Hui! to avoid pa_ying a sal$s commission. �n additi0'1, the
SEC Order aOeges th�tt he transaction harme.c;I- GISF by cau·sing it to·buy . sh�res..at $3.60, only to
sell them approximately two to three weeks later at a loss Jyi,hiie also pa¥in�_ commissions on
the sale).
Had Mr. Hull sold his shares in the open market, he would have reduced his ·exposure by
680,636 TRX shares. However, by selling his shares to GISF, Mr. Hu.II retai(1ed-�xposure to
544,509 TRX shares that GISF purch�sed from him because.of Mr� Hull's 80 percent ownership
staRe in GISF. f!-.s Q result, th� aiternative p�ths of seliing M.r. Hull's TRX shares are not precisely
comparable. Given Mr. Hull's ownership stake in GISF, he ultimately would have been better
off selling his shares in the open market even if he had received a price considerably below the
$3.60 per share he rece�ved from GISF. I cannot conclude thatthe price Mr. Hu.II received from

Thi� is again ass�g an option d�� of -.1 for, th� put options. Anything greater tliap -1 wo.uld .suggest an even
I_arger net Ion,g position ip. TIUC for the. Gibs·c;m Group.

5
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GISF for his TRX shares was necessarily "favorable" given the risk he ,retained relative to the
alternative.I hav� also been asked to opine on the view of the Division's �xpert, Dr. Taveras with
respect to whether the Respond�nt -and others in th� GJbson Gro(!p b�n�fitted frotn se.llihg TRX
shares on ·september i6, 2011, th·e dc\.Y before GISF sold a ·1ar�e number ,of TRX $hares. Or.
Taveras finds that the Respondent and other members of the Gibson .Group benefited from the
September 26 transactions on the order-of $0.54 per share (roughly the a·verage price received
by the Respondent for lRX shares On September 26, �011, $4.04, minus the September 27
negotiated trans�ction price of $"3.50 per share received by GISF).
In rny·view, this·determin�tion of benefit:is not-supportable bec_ause· it relies on ex"'post
_ pri�in� information an.d therefore assumes that the. Respondent had perfect foresi_ght as to the
future price of TRX shares. Rather, the benefit of the alleged frorit running conduct, -if any, to
the Respondent/ Gibson Group must be based on what was known 9r-reason�bly knowable at
the time of th� September 26 Trc!ns·�ction. At �he time ·of transactio11 O.fi Septen:,per 26, the
-"benefrt"' Mr. Gibson and the Gibson Group could have expected from selling their ·sh�res· prior
t<;> GISF �xiti_ng its ppsition rn TRX Would have been unknowable. Because the "benefit'; would
have peen unknowable also m;akesJt·immateri�l because only kno�n-(o.r reasonably known)
infor�ation can be beneficial. This is due to at least three reasons: (i} the significant
uncertainty t�at would have-existed in the absenc� of a known '�i_mrninent" order to sell GISF's
positiQ11, (ii) ui,certa111ty with _respect to the impact of and duratio.n -of _an-y price i_mpact due to a
pos�it,le GJSF exit, and (ii'i} unt.ertainty regarding pot�ntial change� in the TRX pri¢�s due to th�

9

arrival of new fundamental information regardingTRX after the time of Mr. Gibson's sales of
·rRX shares, but prior to the time of the GISFs exit fr�rn i·ts TRX posifion.

DATED: February 14, 2018
James A. Ov.erdahl, PhD
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Dr. Overdahl has also served as a Senior Financial Economist for the Risk Analysis Division of the
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UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE. COMMISSION
ADMINISTRATIVE PROCEEDING
File No. 3-17184
In the matter of
CHRISTOPHER M. GIBSON

AFFIDAVIT OF JOHN DOUGLASS CATES
John Douglass Cates, states that:
1. I have previously testified in the subject case and offer this affidavit as additional evidence.
2. I have reviewed the initial �edsion dated January 25, 2017 (the "Initial decision11 ).
3. My accounting firm prepared the income tax returns for Christopher Gibson, John & Martha
Gibson, Geier International Strategi�s Fund, LLC, Geier Capital, LLC and Geier Group, LLC. Thus, I
have had access to a full view of the activity in these persons and entities' accounts relating to
purchases and sales of Tanzanian Royalty Exploration {TRX) stock and options.
4. Evidence and testimony by the SEC in this proceeding reference that Mr. Christopher Gibson
"shorted" TRX stock with the intent of defrauding the fund he was m�naging. My reading of the
documents in the case reveals that other investors in the fund were told by SEC attorneys that
Mr. Christopher Gibson "shorted" TRX stock. My review of the transactions in Mr. Christophe·r
Gibson's Charles Schwab account does not find any "short" transactions. I believe the
information provided to investors in the fund by the SEC attorneys was inaccurate and
misleading.
5. The SEC asserts that Mr. Christopher Gibson made profits in TRX personally while the fund lost
money on TRX. A review of the transactions in Mr. Christopher Gibson's personal account in
conjunction with the shares Mr. Christopher Gibson beneficially owned in the fund, reveal his net
loss on TRX transactions on or about November 10, 2011 were $720,0834 {$82,989 - $803,072).
Mr. Gibson only benefited from an increase in TRX stock value in the same manner that the fund
benefited. Both Mr. Gibson and the Fund's interest were aligned.
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6. The Initial Decision selects certain liquidating transactions and characterizes the proceeds of sale
as being "profits" while ignoring preceding, simultaneous and immediately following transactions
that resulting in far greater losses. The assertion that Mr. Christopher Gibson profited from the
liquidation ofTRX shares is misleading, in that to isolate his personal transaction aside from his
share of the fund is like showing the score at halftime of a football game, without included the
second half activity.
7. I have reviewed page 44 of the Initial Decision in which it is suggested the Division has doubts
about the Respondent's financial situation without citing any facts. The Initial Decision concludes
there is a lack of clarity about the Respondent's financial situation without citing any facts. The
Respondent is insolvent and had adjusted gross income of
in 2016. I have no facts or information which
would lead me to have any doubts, uncertainty or lack of clarity about his insolvency or lack of
income.
Executed on the _f,J day of February, 2018.

John Douglass Cates

State of Georgia
County of Richmond

. _

My Commission Expires: �
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UNITED STATES OF AMERICA
Before the

SECURITIES AND EXCHANGE COMMISSION
ADMINISTRATIVE PROCEEDING
File No. 3-17184

In the matter of

CHRISTOPHER M. GIBSON

AFFIDAVIT OF JOHN WILLIAM GIBSON
John William Gibson, states that:

General.
1. My name is John William Gibson. I attended Johns Hopkins University on an ROTC Scholarship
and graduated as a Distinguished Military Graduate. I graduated with a JD cum laude from the
University of Georgia Law School, was an Honor Graduate of the Basic Course of the United
States Army Judge Advocate General's School·and served four years on active duty with the
United States Army. In 19811 joined the Hull Barrett law firm in Augusta, Georgia practicing
securities and real estate law for fifteen years and eventually served as the managing partner. I
left the law firm in 1996 to become an executive officer of a publicly traded real estate company
which later merged with a larger company.
2. In 1999 I joined James M. Hull ("Mr. Hull") and Barry L. Storey in their existing real estate
business that later became known as Hull Storey Gibson Companies. For the following fifteen
years until my retirement in 2014 I generally worked seven days a week excepting family
vacations. I had known Mr. Hull since I was fifteen years old and I invested all of my available
capital (excluding _an IRA) in the business. When my own available capital was exhausted Mr. Hull
provided me with additional capital to invest in the form of full recourse, personally guaranteed
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3.

4.

5.

6.

7.

l�ans secured by all of my assets and were payable upon demand. These loans totaled over $10
million in 2011 and would eventually total over $14 million.
Mr. Hull and I grew the business by purc�asing properties and starting construction and site work
companies and at one time had almost 300 employees and annual revenues in excess of $100
million. Mr. Hull set the strategic parameters and goals for our companies and I ran all of them to
include signing all checks, but with Mr. Hull making, confirming and reversing all material and
very often minor decisions. For well over 10 years Mr. Hull and I worked and met daily and
reviewed each and every decision. Over time Mr. Hull devoted more of his time to civic and
philanthropic duties leaving more and more of the day to day business operations to me.
Mr. Hull and I had an extraordinary relationship of mutual trust. I operated all of Mr. Hull's
businesses and wrote all the checks and he had complete and total confidence and trust in me
and my integrity. Mr. Hull in turn held my personal notes secured by everything I owned all
payable upon demand and I had compete confidence and trust in Mr. Hull and his integrity. In my
opinion, as demonstrated by my willingness to have him hold a demand note secured by
everything I owned, Mr. Hull possesses the highest level of business integrity of anyone I have
ever known. His reputation in the community for business integrity is unquestioned.
Mr. Hull and Christopher M. Gibson, the Respondent and my son, managed the Geier
International Strategies Fund (the "Geier Fund" or the "fund"). Mr. Hull invested over $26 million
in and beneficially owned over 80% of the Geier Fund. Over the period of time that I was in
business with Mr. Hull the expectation always was that I would invest in all businesses Mr. Hull
engaged in and I would be fully committed to all such businesses. Although I had no active
management role in the Geier Fund, I recognized that Mr. Hull had made a significant investment
and that I would be expected to do so as well.
Having no additional available capital of my own, as was customary with a new venture I
borrowed over $500,000 from Mr. Hull to invest in the Geier Fund on a full recourse, demand
note basis secured by all of my assets. My wife had recently inherited approximately
from her mother and I reminded her that with my business relationship with Mr. Hull I would be
expected to invest in all businesses Mr. Hull invested in. Our son, Christopher M. Gibson, was
managing the Geier Fund with Mr. Hull and after my son had invested all of his own capital my
son additionally borrowed money from Mr. Hull to invest in the fund. Mr. Hull was aware that
my wife had inherited money and I felt we needed to demonstrate our full commitment and I
pushed her to invest all of her money in the Geier Fund for that reason. Mr. Hull did not ever
require my wife's investment, but I personally felt that obligation based upon my loyalty,
commitment and dedication to Mr. Hull.
Mr. Hull structured all of. his business relationships with a specific view toward an alignment of
interests and emphasized an alignment of interests on a near daily basis. Mr. H�II emphasized his
strict alignment of interest with all investors in the Geier Fund. Mr. Hull emphasized repeatedly
to everyone we would meet that not only had he invested $26 million in the fund itself, but that
in addition to that he was investing in the same positions outside the Geier Fund. He emphasized
this on innumerable occasions in my presence to other Geier Fund investors and viewed the
additional investments outside the Geier Fund as a demonstration of a deeper a�d more severe
alignment with the Geier Fund investors and commitment to the same positions the Geier Fund
held. Mr. Hull did not view the outside investments as a conflict of interest and to the contrary
viewed them as a demonstration of additional commitment.

8. Mr. Hull conti!'lued to emphasize the need to support the positions held by the Geier Fund, so in
the spring of 20111 invested an additional $288,000 in 46,000 shares of TRX stock in my IRA
account at PNC Wealth Management (the "IRA Position"). I first attempted to invest directly in
the Geier Fund, but because my capital was in an IRA that was not feasible. This TRX investment
was in addition to the almost 400,000 TRX shares my wife and I beneficially owned though the
Geier Fund
9. My family, including the Respondent, my wife and I, had an extraordinary alignment of interest
with the Geier Fund and a relative financial commitment that far surpassed any other fund
investor
10. These outside accounts holding TRX shares were liquidated along with the fund's TRX shares and
are now the subject of this inquiry. These liquidating transactions are addressed in relevant part
in the following section of the Operating Agreement of the Geier Fund:
It is recognized that in effecting transactions, it may not always be possible or
consistent with the investment objectives of the various persons or entities
described above and of the Company to take or liquidate the same investment
positions at the same time or at the same prices. (Emphasis Added)
Operating Agreement Section 3.01

On November 8, 20111 communicated instructions to PNC to immediately
liquidate my TRX shares in my IRA which PNC failed to timely execute and the
sale of put options on November 10, 2011 was contrary to my instructions and
the direction of the Respondent and should never have taken place.
11. On or about November 8, 20111 was at lunch with Mr. Hull when he vaguely-said the Geier Fund
was probably going to engage in some form of transaction. I had no active management role in
the Geier Fund and at that time I had no idea or understanding about any of the transactions of
the Geier Fund. I reminded Mr. Hull that I had a TRX position outside of the Geier Fund in my IRA
and asked what I should do. Mr. Hull directed me to follow Christopher M. Gibson's advice. i
wanted to be sure that I was directionally consistent with the fund in terms of buying, selling or
holding.
12. Christopher M. Gibson gave me liquidating instructions which were to sequentially and
· immediately purchase with additional capital a put option for 35,000 TRX shares (covering 10,000
fewer TRX shares than were held in the IRA account) (the "TRX Put Option"), sell the IRA Position
and sell the TRX Put Option. These orders were all to be executed immediately and sequentially.
If the order had been executed as directed the put option would have been bought and sold
within minutes at approximately the same price less commissions. I called my relationship
manager at PNC on or about November 8, 2011 and communicated this order and had no
subsequent communication whatsoever with PNC thereafter until over two weeks later whe_n
PNC sent me a trade confirmation. Positive documentary evidence that my phone call took place
on November 8, 2011 is contained in Division Exhibit 104 which is a statement of my IRA account
as of November 8th, 2011 with PNC's notes. I have attached a copy of Division Exhibit 104 as
Exhibit A".

13. When I received a request to confirm the trade from PNC on November 28, 20111 sent it to
Christopher M. Gibson who responded 50 minutes later at 6:54 pm:
Pnc (sic) is awful they did not execute your trades in a timely manner at
all for what it's worth. Buy SLV with cash. (Parenthetical added)
See attached Exhibit "B"
Division Exhibits 119 (See attached Exhibit "C") and 120 (See attached Exhibit "D} also contain
the subject email chain, but omit the Respondent's reply contained in the attached Exhibit "B".
The Respondent's reply was also read verbatim into the record on November 19, 2015, in a
hearing pursuant to the Investigative Order (the "John William Gibson Hearing") at page 279
(the transcription is garbled but clear in relevant part).
14. The Division has copies of all of my trading records and emails and phone records and those of
PNC as well and all demonstrate I had no communication whatsoever with PNC about this trade
after I gave PNC liquidating instructions on November 8th. 2011 other than the later trade
confirmation on November 28, 2011. I did not have any ability to trade directly in my IRA account
at PNC. I had no internet access whatsoever to my PNC account. I only received quarterly
statements from PNC by US mail and this was not an active trading account. The relationship
manager alone then selected the trader and directed the liquidating trades, but PNC did not
follow my instructions to execute immediately and actually effected the trades over the next two
or three days. All trade executions and the timing of the executions was entirely within the
control of PNC and the brokers and traders selected by PNC and I had no control whatsoever over
the execution or timing of these liquidating transactions.
15. Documentary evidence that the put options were to be sold on or before November 9th. 2011 is
contained in Respondent's Exhibit 32 on pages 10, 12 and 14 which all unambiguously confirm
that the trade date for both the purchase and the sale of the put options was November 9th.
2011. I have attached these as Exhibit "E".
16. The following statement contained in paragraph 48 of the Order Instituting Administrative
Proceedings (the "Order Instituting Proceedings") is both misleading and inaccurate, "At 11:40
AM that day, withTRX's weighted average share price at $2.30, Gibson's father likewise sold all
his $4TRX put contracts".The implication is that I timed or controlled the timing of this sale
when the timing was contrary to my specific instructions. Also inaccurate is the statement in
relevant part on page 10 of the Initial Decision, "Gibson sold theTRX put options in his •.. father's
account ... resulting in profits for all three accounts."The sale of the put options in my PNC
account was made by PNC contrary to my specific instructions as documented by PNC's own
records. The timing of the sales of the put options on November 10, 2011 had nothing to do with
me or Christopher M. Gibson and were entirely within the control of PNC. I did not give any
direction to sell the put options on November 10, 2011 and any allegation to the contrary is
inaccurate.
17. The Geier Fund sold 119,971 shares ofTRX for $3.60 per share on November 9, 2011 and had.
PNC executed my order as directed I would have sold on the same day for a loss of $122,000
without accounting for the likely loss and commissions paid for the purchase and sale of the put
options on the same day. Instead, PNC failed to follow my instructions and the resulting loss was
$128,000 as set forth on page 13 of my fourth quarter 2011 account statement from PNC

attached hereto as Exhibit "F" which once again confirms that the sale date of the put option was
supposed to be November 9th, 2011.
18. I am not a sophisticated securities investor and I do not routinely trade stocks and had never
bought or sold any options before or after this transaction. I had no idea that the timing of the
trades that took place in November 2011 were significant when PNC asked me to approve the
trades. I did not approve of the timing of the trades which were not executed by PNC as directed
and documented.

The continuing allegations of "short positions" are inaccurate, misleading and
prejudicial.
19. On April 16, 2014 the United States Securities and Exchange Commission (the "Commission")
entered an Order Directing Private Investigation and Designating Officers to Take Testimony (the
"Investigative Order'') in the matter of Geier International Strategies Fund ("Geier Fund").
20. The Commission designated Paul Bohr and George Bagnall as officers of the Commission to
perform duties in connection with the Investigative Order.
21. On February 25, 2015, in a hearing (the "Hull Hearing'') pursuant to the Investigative Order, Mr.
Hull was placed under oath and examined ex parte by Paul Bohr and George Bagnall.
22. The definitive academic text Options. Futures, and other Derivatives , John C. Hull1 ( 9th Edition)
(the "Hull Textbook'') defines a "Short Position" on page 871:
A position assumed when traders sell shares they do not own.
23. Earlier editions of the Hull Textbook define a short position with precisely the same words.
24. Paul Bohr joined George Bagnall's examination of Mr. Hull at the Hull Hearing where the
following exchange occurred:
And for the clarity of the record, George (Bagnall) had thrown out the terms
Q
"short position" and "long position." And I think it's pretty clear from your testimony,
but I just want to make sure, you understand a long pqsition to be buying and holding a
stock; correct?
A
Yes.
Okay.
Q
MR. GROVENSTEIN: And a short position to be?
· MR. BOHR: To be borrowing stock and selling stock in the hope that the stock's
price will decline.
(Emphasis and parenthetical added) (Mr. Gravenstein is Mr. Hull's general counsel)
(Hull Hearing Transcript, p. 37:3-12)
25. Paul Bohr and George Bagnall repeatedly told Mr. Hull during the Hull Hearing that I, John
William Gibson, and Christopher M. Gibson, had "short positions" in TRX stock. Paul Bohr and
1

No relationship exists between James M. Hull and John C. Hull.

George Bagnall presented trading records to Mr. Hull purportedly demonstrating that I, John
William Gibson, and Christopher M. Gibson, had "short positions" in TRX stock.
26. The interests of a person holding a "short position" in TRX stock (the "Short Seller") would be
diametrically opposed to the interests of a person holding a long position in TRX stock because
the Short Seller can only realize a gain or "profit'' if the price of TRX stock goes down and can
suffer unlimited losses if the price of TRX stock goes up. A "short position" is insanely risky and an
incalculable bet against those with long positions i_n the same stock. A "short position" would
have been particularly insane for Christopher M. Gibson or me or my family to take because it
would have been diametrically opposite to the interests of Jim Hull who held demand notes for
well over $10 million secured by all of our family's assets all for immaterial gains. The theory is
preposterous. If these allegations that I had a "short position" as defined for the clarity of the
record by Paul Bohr were true, I would not have had an alignment of interests wi�h Mr. Hull
which was absolutely fundamental and critical and the sine qua non to our history of mutual trust
and integrity.
27. Paul Bohr and George Bagnall are officers of the Commission and the Hull Hearing took place in
the Commission's offices. The public presumption is that in the area of secu·rities laws the
Commission and its officers are "experts" and therefore Mr. Hull believed Mr. Bohr and Mr.
Bagnall w�en they alleged that Christopher M. Gibson and I had "short positions" in TRX stock.
Mr. Hull's decades long complete confidence and trust in me was irreparably shattered.
Immediately following the Hull Hearing he directed Mr. Wayne Gravenstein, his general counsel,
to seek a tolling agreement from Christopher M. Gibson and me so that he could later personally
file an action against Christopher M. Gibson and me.
28. Short sellers, those persons holding "short positions", are held in fear and contempt by the
general investing public;
29. The allegation that ChristC?pher M. Gibson and I had "short positions" was made directly to at
least one other Geier Fund investor. See the attached Affidavit from Tim Strelitz which is
attached as Exhibit "G".
30. In March of 2016.the Commission entered an Order Instituting Administrative and Cease and
Desist Proceedings in the matter of Christopher M. Gibson (the "Administrate Proceedings
Order") in which the Division again made allegations that Christopher M. Gibson and I had "short
positions" in TRX stock. The Administrative Proceedings Order was published by the Commission
as a Release and was available worldwide over the internet and "confirmed" to all Geier Fund
investors and the public that Christopher M. Gibson and I had "short positions" in TRX stock.
31. These inaccurate allegations"that Christopher M. Gibson and I had "short positions" have been
published and communicated to the investors and witnesses in this case and have poisoned and
prejudiced them against Christopher M. Gibson and me. These .inaccurate allegations of "short
positions" have not been corrected for the clarity of the record.
32. Mr. Hull and the other Geier Fund investors accepted their Geier Fund substantial losses as a
consequence and risk of a highly speculative investment. In 2014 as I approached age 62 and in
part for health reasons Mr. Hull and I negotiated my retirement while continuing our decades
long relationship of trust and integrity.
33. The allegations that Christopher M. Gibson and I had "short positions" in TRX is not only
inaccurate, there is no evidence to support that allegation. I did not have a "short position" in my
PNC Account, I have never had a "short position" in TRX stock or any ot�er stock or any other

account at any time in my entire life. The inaccurate and prejudicial allegations made by Mr. Bohr
and Mr. Bagnall have no factual support and have prejudiced Geier Fund investors as witnesses.
The factually unsupported allegations of_Mr. Bohr and Mr. Bagnall have irretrievably tainted
these proceedings because the Geier Fund investors have been irretrievably prejudiced and
compromised.
34. At the hearing pursuant to the Administrative Proceedings Order (the "Administrative
Proceedings Hearing") the Division presented the economic expert testimony of Dr. Carmen
Taveras and Christopher M. Gibson presented the economic expert testimony of Dr. James
Overdahl, the former chief economist of the Commission. Both of these experts cited the
definitive academic text Options, Futures. and other Derivatives. John C. Hull2 (9th Edition) (the
"Hull Textbook") in their expert reports and both agreed there were no "short positions".
35. The determination of whether a trader or investor has a short position can be readily determined
with absolute and mathematical precision and certainty. The determination of whether there is a
short position is mathematical and absolute and not subjective.
36. The purchase of the TRX Put Option was a long position because it represented an additional
. investment in the inventory of TRX related securities as is definitively set forth in the Hull
Textbook:
Buyers of puts ... are referred to as having long positions ... (Emphasis in original)
Hull Textbook, p. 10
37. The following exchanges, although referring to Christopher M. Gibson, are equally applicable to
the inaccurate statements and allegations made by Mr. Bohr and Mr. Bagnall that John William
Gibson had a "short position" in TRX stock. Dr. Taveras never used the term "short position" in
her two expert reports and testified as follows:
So it's not accurate to say, then, that Christopher Gibson took a short position
Q
on TRX's stock in late October or November of 2011?
A
It's not the words I would use.
... Long and short refers to inventory ... , right?
Q
A
The way I'm using it, yes.
Short means I have less stock in my possession than I have obligations to do
Q
som�thing with, right? My inventory is short?
A

... So I sold 100 shares and I only bought SO. That is shorting the stock, yes.

... Mr. Hull's book, which you cite ... defines a short position as "A position
Q
assumed when traders sell shares they do not own."
A
I'm not looking at it, but that sounds correct, yes.
...
So adopting that definition of a short position, did Mr. Gibson have a short
Q
position in TRX in late October 2011 as a result of the puts he bought?
A
Not in that definition.

2

No relationship exists between James M. Hull and John C. Hull.

Dr. Taveras: Administrative Proceedings Hearing Tr. 397: 17-20; 398:20 -399:5; 403; 1-10

38. Dr. Overdahl agreed with Dr. Taveras that there was never a short position:
So if the Division told anyone that Mr. Gibson had taken a short position on TRX
Q
at any point, would that be accurate?
A
It would not be accurate. He had long exposure throughout this time.
If they told that to Mr. Hull, it wouldn't be accurate?
Q
A
if the told it to Mr. -it would not be accurate.
If they told that to the Commission?
Q
JUDGE MURRAY:
If it's inaccurate, it's inaccurate. It doesn't matter who they told.
If the statement is inaccurate, it's inaccurate.
Dr. Overdahl: Administrative Proceeding Hearing Tr. 1133: 23-1134: 10
39. The Division's expert, the Commission's former chief economist and this tribunal have all
concluded and confirmed that there were no "short positions" at all and that these highly
prejudicial allegations are inaccurate. This tribunal in its Initial Decision makes no reference to
the completely discredited "short positions" allegations.

The Division has not corrected for the clarity of the record the now discredited,
inaccurate, misleading and prejudicial allegations of "short _positions" and these
allegations continue to poison the potential witnesses who have not been
advised that these allegations are discredited and inaccurate.
40. Mr. Bohr and Mr. Bagnall have not, for the clarity of the record. corrected, withdrawn or
· amended in any form or fashion their inaccurate allegations that Christopher M. Gibson and
had "short positions" in TRX. The Commission has not published a release over the internet
retracting these prejudicial and inaccurate allegations. The prejudicial effect of these factually
unsupported and inaccurate and misleading allegations continues to this moment. The Geier
Fund investors remain poisoned as potential witnesses in this Administrative Proceedings
Hearing where the Respondent's rights to examine witnesses and due process protections are
already much abbreviated relative to a proceeding in a United States District Court. These
witnesses could corroborate the Respondent's' testimony and credibility.

The long positions held in TRX stock as well as the millions of dollars in secured
demand debt are material facts omitted from the Administrative Proceedings
Order and are critical in evaluating the trading and intent of t�e Respondent
and me.
'

41. The Administrative Proceedings Order omits detailed reference to the long positions in TRX
funded by secured demand notes of over $11 million and the omission of these material facts

alone makes the Administrative Proceedings Order inaccurate and misleading. In fact, my family
and I had a far greater financial commitment to the Geier Fund and the TRX position relative to
our net worth and liquidity than any other investor and suffered far greater relative losses. My
wife, son and I had all of our liquid assets invested in the Geier Fund and my wife and son had
their entire net worth invested in the Geier Fund. The Administrative Proceedings Order alleges
the exact opposite and is not only inaccurate and misleading, it is highly prejudicial.

My financial capacity is not relevant in this case and its disclosure by the
Division and publication in an SEC release violates my expectations of privacy
and confidentiality.
42. I, John William Gibson, was placed under oath on November 19,2015 pursuant to the
Investigative order (the·"John William Gibson Hearing") and while being questioned about the
Geier Fund was asked repeatedly both on and off the record for my financial statement and to
state my approximate net worth with my counsel questioning its purpose as follows:
MR. FERRIGNO: ...If you can point to us the part of the formal (?rder that makes the net
wort� relevant... we can't see what the connection is between Mr. Gibson's net worth
and of the things we have been talking about today ...
John William Gibson Hearing Transcript, p.184:21-25.

43. After I agreed off the record to provide a financial statement the following exchange took place
at the close of the John William Gibson Hearing:
MR. BOHR:
I think that's it. Other than the ultimate question.
MR. FERRIGNO: Oh, yes, we'll get you something. It doesn't exist as we speak.
MR. BOHR: What do you envision as a format?
MR. FERRIGNO: Like I say, it doesn't exist. I'll have to figure it out. What do you want?
Well, a balance sheet, assets, liabilities, net worth and an affidavit
MR. BOHR:
attesting to it. Does that sound right?
MR. BAGNALL: When do you think you could have it to us?
THE WITNESS: In short order.
MR. BOHR: It's fine if you put all of your requests for confidentiality FOIA on it, all that
sort of thing.
John William Gibson Hearing Transcript, p. 289:21- 290:17. (Emphasis added)
44. I provided my financial statement to the Division with the understanding and expectation that my
financial privacy and confidentiality would be respected. My son Christopher M. Gibson is
insolvent as demonstrated by Respondent's Exhibit 145, tax returns, banking statements,
brokerage statements, the review by the CPA Doug Cates and the Respondent's Form D-A.. The
Division has taken the testimony of Christopher M. Gibson twice pursuant to the Investigative
Order and then again in the Administrative Proceedings Hearing. The Division has subpoenaed all

of Christopher M. Gibson's financial and tax returns as well as all of his correspondence and texts
and any other possible documents relevant to his financial condition and has had all of these
documents in their possession literally for years. Christopher M. Gibson has been consistent in
stating that he became insolvent on November 10, 2011 and remains insolvent. Respondent's
Exhibit 145 summarizes his insolvency and lack of financial capacity and the Division had every
opportunity at the Administrative Proceedings Hearing to ask any questions they belatedly raise
in their Reply Brief. Virtually every professional school asks whether an applicant has been the
subject of any disciplinary action by any other professional governing organization. The
application for virtually every licensed occupation asks the same question and almost every
skilled occupation requires a license. https://www.brookings.edu/blog/upfront/2015/01/27/nearly-30-percent-of-workers-in-the-u-s-need-a-license-to-perform-their-job
it-is-time-to-examine-occupational-licensing-practices/amp/ The collateral consequences of the
industry bar imposed severely limit Christopher M. Gibson's future earnings capacity.
45. The Division in its Reply Brief references the Respondent's ability to draw on an "apparently
unlimited 'line of credit 111 from me, John William Gibson and that the Respondent has "ready
access to substantial funds" again referring to me, John William Gibson. The Initial Decision
references the Division's Reply Brief and "notes his father's considerable financial support" which
presumes my considerable financial capacity to provide such support. My personal financial
capacity is irrelevant in assessing civil penalties against my son. The reference to my financial
capacity by the Division in its Reply Brief and reference in the Initial Decision published as a
Commission Release over the internet violates my expectations of privacy and confidentiality in
having submitted my financial statement to the Division under pressure. Mr. Bohr suggested that
all of this is about the "ultimate question" which would appear to be about finding someone with
the financial capacity to pay civil fines.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on the �\:av of February, 2018.

State of Georgia
County of Richmond

-rJ±_

pr sence, this@ day of February, 2018
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RE: Directed Trades
John Gibson
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DIVISION
EXHIBIT

1 I9

Christopher.young
11/28/2011 06:03 PM
Show Detail�
Thanks (:hris ! I approve of the trades. So do I have the $41,448 in cash available to purchase? Best regards!
From: c:hristopher.young@pnc.com [rnailto:christopher.young@pnc.com]
Sent: Monday, November 28, 2011 4:12 PM
To: John Gibson
Subject: Directed Trcdes
John,
Attached, please find the directed trade details In your custody account and a current portfolio holaings list for
your review.
So that my records may be complete, please send a r.onfirmation response to this e-mail indicating your approval
of trades as directed by you.

T. Chris Young
PNC Wealth Management
Investment Advisor/ Vice President
(410) 237-5012
(800) 475-1036 Ext 5612

Fax(410)237-5888
The con ten Ls of this cmilil ore the property of P:--JC. If it was not addressed to you, you hav� 0\1 legal
right to read it. If you think you receivt'!d it in error, please norify the sender. Do not forward or copy
. without permission of the sender. Thjs message may contain an advertisemenl of' a producl or service
and thus may constitute a tommercial electronic mail message under US Law. The postal address for
t> NC is-249 rifth Avenue, Pinsburgh, P,\ 15222. If you do not wish to receive any additional advertising
or promotional messages from f>NC ar this e-mail address, click here to unsubscribe.
https://pnc.v.ddivcrv .net/m/u/pnc/uni/p.asp By unsubscribing to this message, you will be unsubscribed
from all advertising or promotional message$ from PNC. Removing your e-mail address from this
mailing list will not ,tffect your subsc.:ription to alerts, e-n�w:;lettcrs or m:count S(;rvicing e-mails.

filc://C:\Documcnts and Scni!1gs\ca0407 t\Local Scllings\Tcrnp\not�s97ES},\ \--wt:1)4 125.htm

I ln9/20l 1
SEC·RFPA-PNC-E�000127
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To:
From:

DIVISION
EXHIBIT
120

Chris Gibson(e9@gelerfund.com)
John Gibson

Sent:
Mon 11/28/2011 6:04:05 PM
Importance:
Normal
subject FW. Directed Trades
John Gibson Trades.it;
GibsonPort[ollo.pdf

Fyi
VVhat should I buy with the $41,558?

From: christopher.young@pnc.com [mailto:christopher.young@pnc.com]
Sent Monday, November 28, 2011 4:12 PM
To: John Gibson
Subject: Directed Trades

John,
Attached, please find the directed trade details in your custody account and a current
portfolio holdings list for your review.
So that my records may be complete. please send a confirmation response to this e
mail indicating your approval of trades as directed by you.

ChrisT. Chris Young
PNC Wealth Management
Investment Advisor I Vice President
(410) 237-5612
(800) 475-1036 Ext 5612
Fax (410) 237-5888
The contents of this email are the property of PNC. If it was not addressed to you, you
have no legal right to read it. If you think you received it in error, please notify the
sender. Do not forward or copy without pennission of the se,:-ider. This message may
contain an advertisement of a product or service and thus may constitute a commercial
electronic mail message under US Law. The postal address for PNC is 249 Fifth
Avenue, Pittsburgh, PA 15222. If you do not wish to receive any additional advertising
or promotional messages from PNC at this e-mail address, click here to unsubscribe.
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PURC_IlASED:
11/9/2011 35,000
11/16/1011 I 197 SLV
11/16/201\
6S1
GDX
11/16/2011 231
GLD
SOLD:
11/9/2011 10.000 TRX
11/10/2011 35,000
11/10/2011 10,000 TRX
l!/10/201 I 10.000 TRX
11/10/2011 10,000 TRX
11/10/2011 6.000 TRX

Account No.
Description

411 John Gibson _lllA Cwt
Price
Cosl

T�!D Roya]tyl'ul@) 4 Explrc:1 I 1/l!IJI I
iS!we3 S!lvctTIUStETF
Market Vccto� Gold Mine� ETF
SPDR Gold Tnm ETP
TtnUnilm Ro...._llv Exvlonllon
TllllIIIIU4ll_ Ro;mIrv Put 6:l 4 Enllrc1 11/ 19/l l
TlllUnlllll RoYAltv Ex,Joration
Tan.uni'"' Ro�llv EnlOC1!.llon
T&!llJUUo.n Rova.llv Exnlonlllon
Tanulli4!l Ro...alrv =loratio:i

S0.52 SIB,359,99
SJJ.25 S39 800.2.S
S61.24 S31l.S64.25
Sl72.30 S3!>.B00.61
$3.61
S!.76

S2.18

S2.I�
S2.4l
S2.Sl

S36,052.00
$61,600.00
$21,814.00
Sll.261.00
$24,300.00
SIS,!H6.ao

I Commissions

Total

$18,717.87

SJS7.88
S23.94
$13.02
$4,62

$_ 39,877.27
$39,805.23

S200,70
Sl,OS9.01
S2QOA2
$200.41
$200.47
S120.29

SJS,B.Sl.30
S60.S40.93
S21,61J.,B
S21,060.59
S24 099,SJ
$14 926.51

S39124.J!,)
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To:
From:
Sent:

ChriS Gibson (Geierfund}[eg@gelerfund.com1
John Gibson
Mon 11/28/20117:01:20 PM

Nonnal
Importance:
Subject RE: Directed Trades

I wlll do it tomorrow at the open?

From: ChrisGibson[mailto:cg@geierfund.coin)
Sent: Monday, November 28� 2011 6:54 PM
To: John Gibson
Subject: Re: Directed Trades

Pnc is awful they did not execute your trades in a timely manner at all for what it's worth.
Buy SLV with cash

On Nov 28, 2011, at 6:04 PM, John Gibson <igibson@hullstorevgibson.com> wrote:

Fyi
What should I buy with the $41,558?

From: christophar.young@pnc.com [mailto:christopher.young@pnc.com]
Sent: Monday, November 28, 2011 4:12 PM
To: John Gibson
Subject: Directed Trades

John,
Attached. please find the directed trade details in your custody account and a current
portfolio holdings list for your review.
So that my records may be complete, please send a confirmation response to this e
mail indicating your approval of trades as directed by you.

SEC-HuU_,Prop-&0002411
SEC.IJT.PROD-000178531

•

ChrisT. Chris Young
PNC Wealth Management
Investment Advisor/ Vice President
(410) 237..5612
(800) 475-1036 Ext 5612
Fax (410) 237-5888
The contents of this email are the property of PNC. If it was not addressed to
you, you have no le�I right to read it If you think you received it in error,
please notify the s�nder. Do not forward or copy without permission of the
sender. This message may contain an advertisement of a product or service·
and thus may constitute a commercial electronic mail message under US
Law. The postal address for PNC is 249 Fifth Avenue, Pittsburgh, PA 15222.
If you do not wish to receive any additional advertising or promotlonal
messages from PNC at this e-mail address, click here to unsubscribe.
https:J/pnc.p.delivery.net/m/u/pnc/uni/p.asp By unsubscribing to this messaget
you will be unsubscnbed from all ad�ertising or promotional messages from
PNC. Removing your e-mail address from this maiDng list will not affect your
subscription to alerts, e-newsletters or account servicing e-mails.
<John Gibson Trades.xis>
<Gibson Portfolio.pelf>

SEc-H11D_Prop.e.cooZ4B2
sec-LIT-PROD-000178$32
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Realized gain/loss detail
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35,85130

• 26,769C

2 1a

21.613 58

- 1.1,00& 7

$176
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······· ... ..
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21.060.59
ISIN CA87&DQU1049 SEOOL B01DZXS
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
100 F SnmeTt N.E.
WABHINcmm, D,C, 20649-6720

DlVIBIOHOP
ENPOROBMENr

In the Matter ofGeier International Strategies.Fund- (HCJ..12361)

Affidavit of Timothy F. Strelitz

I, Timothy P.. Strelltz, pursuant to 28 U.s.c. § 1746t declare as follows:
1.

My name is 11mothy F. Strelitz.

2.

I am a United States citizen.

3.

I cmte0tly tesldo In Long Be�ob, California.

4.

I am over tho ago of eighteen and competent to sweat t.o the matters set forth herein.

5.

I have personal knowledge of'tho Information contilned In this Affidavit.

6.

I invested $1501000 in. and became a limited partner a, Geier Intematloual Strategies
Fuild ("OISF11 on orabout February 1, 201 O.

7.

I was a CHSP Hmlted padner thxougb approximately April 2013•
Dudns the entire time I • a limited partner ill OJSP, the i\Jnd was managed by
Christopher M. Ch1,son (''Oibsoni.

. 8.

·-

•

• -·

9.

In 2010, my OISF Jnvoabilcnt applOXimateJy doubled, but llecause ofthe type ofassets
held by tho 1\md at 1bat time. I incurred a large capital pins tax llabllh,.

10.

OISP suft'Gd aipificant losses In 2011 and 2012.

11,

My OISF investment ended Jn or around April 201:4 anc1 my rcmainlns capital in tho
tlmd. approxlmately.S3S,.OOO. was returned to me at that time.

12.

In total, I estimate that I lost $250,000 by invcatmg hl GISF,

13..

I understood in 2011 that virtually an of GISP's assets wero invested Ions in tho common
stock ofTamaofan l.oyalty Exploration Company f�.

14.

I did not know that; in October and November 201 l, while GlSF held the long TRX
positioa, GibsoJl took a short TRX .PO�on In two personal investment acooUJlts he
controJlecl-.om, in his name and one in the name ofIds tllen-sldftiend.
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15.

1 never received any ofthe proceeds from the sl1ort TRX positions Gibson took in his und
his girltiiend•s personal accounts.

16.

As a GISF investor losing money on n long TRX in\'eslntent, I would have wanted to
know ubout the short TRX positions Gibson took in the t\Vo personal accounts.

17.

If I had known at the time that Gibson was taking, or was plrum.lng to take, sl101't TRX
positions in the personnl accounts, I would have considered it material and I would have
withdmwn my money from GISF.

2./z./;<
'

Date

Notary Stamp

..

.
.....

In the Matter of:.

File No. 3-17184

CHRISTOPHER M. GIBSON

Expert Report of Garrick Tsui
February 14, 2018

Garrick Tsui
North Bethesda, Maryland

RESPONDENT'S
EXHIBIT
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1.

I am the Senior Vice President of Risk Solutions & Investigations based in the

firm's Washington, DC office. I have over 35 years of experience as a federal and regulatory
investigator and securities trading analyst and a consultant in the private sector. My expertise
includes internal investigations, fraud investigations including securities trading matters, due
diligence· inquiries, opposition research matters, and corruption cases. My government experience
includes nine years as an investigator for the Securities and Exchange Commission ("SEC")
during which I worked ·as a Market Surveillance Specialist in the Enforcement Division
investigating numerous insider-trading cases, market manipulation cases, and penny-stock frauds.
In addition, I worked as a Principal Investigator for the Financial Industry Regulatory A�thority
("FINRA"). Prior to �e SEC, I worked as a trader for a firm maltjng markets in over-the- counter
stocks. Attached to this Declaration as Exhibit A is a true and correct copy of my curriculum
vitae.
2.

I was retained by Nelson Mullins Riley & Scarborough LLP on behalf of the

Respondent, Christopher M. Gibson ("Gibson"), to review and analyze trading directed by Gibson
on behalf of Geier International Strategies Fund LLC ("GISF" of the "Fund") and to provide
expert opinions regarding Gibson's trading in the common shares and options of Tanzanian
Royalty Exploration ("TRX'�), a gold exploration company, during 2011.
3.

The documents that I have reviewed in detail include, but are not limited to, the

following: (a) Order Instituting Administrative and Cease-And-Desist Proceedings dated March
29, 2016; (b) Initial Decision dated �anuary 25, 2017; (c) transcript of the hearing conducted
September 12, 2016, to Sept 16, 2016. and exhibits admitted into evidence; (d) monthly account
statements in the name of Geier International Strategies Fund LLC at GarWood Securities LLC
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and Casimir Capital LP showing trading activity in publicly traded securities conducted from
September 1, 2011 through November 31, 2011; (e) monthly account statements in the name of
Christopher Myles Gibson at Charles Schwab showing trading activity in publicly traded securities
conducted from September 1, 2011 through November 31, 2011; (f) monthly account statements in
the name of Francesca Marzullo at Charles Schwab showing trading activity in publicly traded
securities conducted from September 1, 2011 through November 31, 2011; (g) monthly account
statements in the name of Geier Group LLC �t Charles Schwab showing trading activity in
p�blicly traded securities conducted from Au�st 1, 2011 through November 31, 2011; (h) Expert
Report of Cannen A. Taveras, Ph.D dated July 14, 2016; (i) historical stock prices and volumes for
Tanzanian Royalty Exploration Corporation on Yahoo Finance;

Negotiated Block Transactions

4.

Negotiated block transactions for securities traded on an exchange are often

conducted in the Over-the-Counter or upstairs market. Buyers or sellers of blocks of �xchange
listed stocks contact brokers who attempt to locate counterparti�s. The terms of the transactions
are negotiated generally with reference to the price and volume of transactions on the relevant
exchanges. Trades are arranged off the exchange to avoid the impact of buying or selling large
amounts of stock on the market. After being shown an indication of interest, a broker approaches
buyers or sellers to identify potential· counterparties. A broker in an upstairs transaction
acts as the
.
.

agent for both counterparties. All terms including price and volume are negotiable until the trade
is executed. Although orders may be deemed as firm by both parties, there are no obligations to
buy or sell stock until a trade is executed, consummating the transaction.
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. Trading by the Fund

5.

At some point in 2011, Gibson began contacting potential buyers for the Fund's

TRX shares. For example, on August 22, 2011, Gibson emailed Richard Sands ("Sands"), a
broker at Casimir Capital L.P. asking if Sands had a buyer for a block of TRX. As part of the
negotiations, Gibson gave Sands a "� order" of9,000,900 shares ofTRX for sale at $6.25.
Sands indicated the price was high but maintained he would find a buyer. (SEC-Lit- Prod000144170).
6.

During the negotiations with Sands, Gibson indicated that another potential buyer

had been contacted.. Gibson identified the other potential buyer as a short seller willing to pay a
premium for a block. (SEC-Lit- Prod-000144171).
7.

The negotiations with Sands failed to produce a transaction. In addition, Gibson

. did not sell a block of the Fund's TRX shares to a short seller at or around this time.
(Respondent's Exhibit 17).
8.

·

By September 24, 2011, Gibson had negotiated a potential block sale of TRX

shares with a third potential buyer. On that day, he emailed Dennis Gerecke ("Gerecke"), his
broker at GarWood Securities, LLC. He informed Gerecke of ongoing negotiations for the sale of
up to 5,000,000 shares of TRX with a potential buyer in Abu Dhabi who already owned 11 percent
of the stock. (Respondent's Exhibit 61).
9.

Due to the uncertainty inherent in negotiated block transactions and despite

already informing at least three representatives for major buyers of the Fund's intention to sell
TRX, Gibson again contacted Sands. On September 25, 2011, Gibson asked Sands if Platinum
Partners ("Platinum"), a large hedge fund holding a significant position in TRX was interested in
buying TRX at "current prices." (Respondent Exhibit 62).

41Page

10.

As part of these negotiations with Sands, on September 26, 2011, Gibson·

informed Sands the Fup.d could sell up to 10,250,000 shares of TRX. (Respondent's Exhibit 62).
11.

From September 25, 2011, through the afternoon of September 27, 2011, neither

Gibson nor Sands identified a specific price for the sale of TRX. In his initial email, Gibson
indicated he was interested in selling at "current prices." (Respondent Exhibit 62). Platinum had
purchased 30,000,000 shares ofTRX at $5.75 in August 2011, and Gibson understood it was
interested in more. (Tr.at 139·and 198). Gibson thought if Platinum bought as recently as August
at $5.75, then it would be a buyer at $4.00, which was the current price ofTRX during the
negotiations. (Tr. at 146).
12.

Gibson repeatedly asked Sands for a firm price but he did not receive a price from

Sands until shortly before the trade was executed. (Respondent Exhibit 62). Even late in the
trading day of September 27, 2011, Gibson still did not know what price ·Sands was bidding.
(Respondent's Exhibit 63). At this point, Gibson remained uncertain of a price and therefore
uncertain if a sale would be completed.
13.

. Late in the afternoon of September 27, 2011, Sands gave Gibson a price of $3.50

per share for the block sale of� stock. (Tr. at 144-145). Based on statements by Sands, up
until the point Sands bid $3.50, Gibson thought the purchase would be the current market for TRX
during the negotiations or $4.00. Gibson sought to sell the Fund's position through negotiated
block sales to avoid putting downward pressure on. the price of TRX. Because Gibson had already
informed potential buyers that the Fund was a seller, Gibson and Hull decide4 to sell TRX shares
at $3.50 because they felt they had no other choice. (Tr. at 144-145). Even though Gibson had
offered the Fund's entire position, Sands only arranged for purchases of 3,734,395 shares ofTRX.
(Respondent's Exhibit 64).
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14.

By September 30, 2011, Gibson had negotiated the sale ofthe remaining shares of

TRX held by the Fund with Luis Sequeira ("Sequeira"), a representative at Roheryn Investments
who located a buy.er ofTRX in Abu Dhabi. Sequeira agreed to buy 5,900,000 share ofTRX from
the Fund at $4.50 per share and signed a document entitled "Share Sale Agreement" with those
terms. Respondent's Exhibit 92. Also on September 30, 2011, Gibson signed a document entitled
"Confirmation of Share Sale", agreeing to the terms with Sequeira. (Respondent's Exhibit 94).
15.

·

On October 2, 2011, during the negotiations with Sequeira, Sands told Gibson to

stop shopping the TRX to the market and that Sands would find him a buyer. (Respondent's
Exhibit 95).
16.

· The negotiated block sale of 5,900,000 shares ofTRX at $4.50, agreed to by

Gibson and Sequeira was never consummat�d. The two parties continued negotiations.
(Respondent's Exhibits 95, 98, 99, 100). Despite having signed agreements, Gibson sold less than
400,000 shares ofTRX through Sequeira. (Tr. at 173-174, Respondent's Exhibit 18.)
17.

On October 18, 2011, the Fund bought 680,636 shares ofTRX from Hull in a

private transaction at $3.60 per share. (Tr. at 182). The purchase by the Fund helped Hull's
personal liquidity situation while keeping Hull �igned with the other investors in the Fund. (Tr. at
181-197). At the time ofthe trade, Gibson was still negotiating with potential buyers but had no
firm knowledge of any block sales by the Fund.
18.

The Hull shares were purchased by the Fund at $3.60 which was the closing price

ofTRX on October 18, 2011. (Tr. at 182). On that day, TRX opened at $3.51. The stock traded
at a high of$3.67 and low of$3.40 before closing at $3.60. (Yahoo Finance TRX History).

19.
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On or around November 7, 2011, Gibson received a call from Sands seeking a

meeting with Gibson and David Levy ("Levy") of Platinum. Gibson Tr. at 209. Based on
representations by Sands, Gibson thought the purpose of the meeting was to discuss Platinum's
buying the balance of the Fund's position in TRX. Gibson Tr. at 209-210. Until that time, Gibson
had been unable. to negotiate the sale of most the TRX. shares held by the Fund.
20.

On November 9,_2011, Gibson met with Levy to discuss the TRX shares. Instead

of bidding for the stock, Levy offered Gibson a standstill agreement whereby the Fund would not
sell any TRX share for six month in exchange for $10,000 per month. (Tr. at 212)..
21.

After the meeting with Levy, Gibson believed Platinum intended to sell TRX

shares. After consulting with Hull, they decided to sell TRX shares immediately. Prior to selling
the TRX shares, in an attempt to signal potential buyers that the Fund intended to sell TRX,
Gibson purchased for the Fund 500 TRXNovember 19 $2 Puts and 500 TRXNovember 19 $3
Puts. (Respondent's Exhibit 19) (Respondent's Exhibit 175).
22.

On November 10, 2011, the Fund sold 4,878,772 shares of TRX on the exchange

at an approximate price of$2.00 per share. (Tr. at 212-214).

Analysis of Gibson's Sales on September 26, 2011
23.

On September 26, 2011, Gibson �old 2,000 TRX at $4.05 pe. r share from his

personal account netting $8,092.53. (Respondent's Exhibit 23). Gibson placed an order on behalf
of Francesca Marzullo ("Marzullo"), at the time Gibson's girlfriend, selling 18,900 shares of at
approximately $4.04 netting $76,334.71. (Respondent's Exhibit 26). Gibson also sold 1,000
shares at 4.05, held by the Grier Group, earning $4,041.88. (Respondent's Exhibit 29).

24.
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Gibson was shopping blocks of the Fund's TRX holdings well before September

26, 2011. For example, on August 24, 2011, he told Sands he could sell 9,000,000 shares ofTRX.
(SEC-Lit- Prod-000144173). Despite knowing the Fund was looking to sell TRX as early as
August 24, 2011, Gibson did not sell TRX shares he personally controlled until September 26,
2011. By the date of his personal sales, Gibson had contacted numerous market professionals
including but not limited to Sands and Platinum twice, Sequeira and his client in Abu Dhabi,
Gerecke at GarWood, and at least one short seller. (SEC-Lit- ·Prod-000144173, SEC-Lit- Prod000144171, Respondent Exhibit 61). By the time he sold shares from his personal account, the
Fund's intention to sell up to 10 rrn'llion shares ofTRX �as lmown in the market place.
25.

In addition, by September 26, 2011, Gibson had entered into at least three separate

negotiations for the block sale of TRX without completing any block sales. As demonstrated by
communication between Gibson and potential buyers, no firm orders existed during the
negotiations. For example, during ongoing negotiations that lasted three days, San� never
indicated a price for the block ofTRX until immediately prior to executing the trade. (Tr. at 144145). Despite having a signed agreement with Sequeira specifying price and volume, the block
trade was never consummated. Instead of 5.9 million shares, Gibson was able to sell less than
400,000 shares through Sequeira, and that trade was completed well after an agreement was
signed. (Tr. at 173-174, Respondent's Exhibit 18, Respondent's Exhibit 121).
26.

In the negotiating of block trades, there are no firm orders. There are inherent

uncertainties with these transactions. When Gibson sold TRX shares from his personal account,
he h�d no clear knowledge as to price, volume or timing in regards to sale of TRX shares by the
Fund.

Analysis of Hull's Sale on October 18, 2011
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27.

On October 18, 2011, the Fund bought 680,636 shares ofTRX from Hull in a

private tr�saction at $3.60 per share, for a total of$$2,456,289.60. (Tr. at 182, Respondent's
Exhibit 18). These shares were included in 4,878,772 shares ofTRX sold by the Fund on
November 10, 2011. On that day, the average price received by the Fund for the 680,636 TRX
shares previously purchased directly from Hull was $2.02. (Division Exhibit 184 at 11). .The
resulting loss was $1,074,902. (Division E�bit 184 at 11). Given that Hull owned 80 percent of
the Fund, he suffered a direct loss of$859,921.60, when the Fund sold the 680,636 shares ofTRX
it had previously purchased from him. 1
28.

Hull would have been better served if, On Ocrober 18, 2011, he had sold the

680,636 shares ofTRX he personally owned, to the market. Over the next 16 trading d�ys, TRX
closed above $3.60 on 13 ofthose days and traded consistently over $3.69. (Yahoo Finance TRX
History). Instead of selling to the Fund, Hull could have sold his shares gradually to the market
over the next two weeks and not suffered the $859,921.60 loss.
29.

It also would have been more profitable for Hull if he had sold the 680,636 shares

in a negotiated block transaction at a discount. On September 27, 2011, when the Fund sold
3,734,395 shares ofTRX at $3.50, the block discount was approximately $.20 per share. (SEC-Lit
Prod-000140815). Sands at Casimir was the broker for the transaction.. He sold 116,000 shares ·
on the exchange from $3.70 down to $3.51. (SEC-Lit-Prod-000140815). The balance ofthe
stock, 3,618,395 shares, was sold at $3.50, the negotiated price. (SEC-Lit-Prod-000140815).. The
difference between the price where Sands began hitting the market bid, $3.70, and the negotiated
price where the block was crossed, $3.50, was $.20.
30.

1

Given that Hull's block ofTRX was substantially smaller than the block sold by

$1,074,902 X .80 = $859,921.60.
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the Fund on September 27, 2011 - - 680,636 shares compared to 3,737,395 shares - - a discount for
Hull's block would have been less than $.20 per share. Even applying a $.20 per share discount,
Hull would have earned more selling his shares in a negotiated block transaction at a $.20 per
share discount than selling to the Fund.2
· 31.

On November 10, 2011, when the Fund sold 4,878,772 shares ofTRX, the

balance of its position, it paid a commission of $.01 per share. (Respondent's Exhibit 19). From
September 1, 2011, through November 30, 2011, the Fund paid a $.01 commission per share on all
block trades at GarWood. (Respondent's Exhibits 17, 18, 19). If Hull had paid a $.01 per share
commission on his sale of 680,636 TRX shares to the Fund, it would have amounted to $6,806.36
�d 80% ofthat amount would represent Hull's interest in the Fund.

Analysis of Gibson's Trades in October and November 2011

32.

October 27-31, 2011, Gibson bought $4 puts on TRX in his personal account. He

also bought puts in bis girlfriend's account. Gibson continued to buy puts in his own account in
early November and on November 8-9, told his father to sell TRX shares and buy puts. Gibson
effected these transactions as insurance against the further decline in value of the Fund. (Tr. at
200-205).
33.

On September 23, 2011, Gibson told investors in the Fund ·that he was waiving bis

management fee due to the poor performance of TRX. (Respondent Exhibit 57). Gibson had no
income after that date.
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34.

On October 23, 2011, Gibson was notified that the revised amount ofhis loan

from Hull was $645,000. On that day, the value of his position in the Fund was $715,000. (Tr. at
203).
35.

Gibson's financial position differed from other investors in the Fund. He

borrowed money to invest in the Fund, and almost his entire net worth was dependent on the
performance ofTRX. Marzullo was similarly situated. No other investor in the Fund had the
amount ofrisk undertak�n by Gibson and Marzullo. (Tr. at 203-204).
36.

Gibson purchased the puts prior to the November 9, 2011, meeting with Levy.

Prior to that meeting, Gibson thought Platinum would make a bid for the balance ofthe Fund'�
TRX shares. Only after the meeting, when he believed Platinum intended to sell its shares of TRX ·
did he determine that the Fund would sell shares on the market. (Tr. At 212).
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GARRICK TSUI
@gmail.com
EXPERIENCE
More than 30 years of experience conducting complex financial fraud investigations, securities inquiries, internal
corporate investigations, FCPA investigations, and corruption cases in the private sector and for the US Government.
Partner

Risk Solutions & Investigations, Washington, DC
2007 to 2011 and 2017
Developed new business on a national level and managed the performance of the Washington, DC
office of corporate investigative firm.
• Maintained a national client base, conducted investigations, and managed staff of professional
investigators.
• Lead investigator on cases involving corporate fraud, securities fraud, Ponzi schemes, FCPA
violations, and pre-transaction due diligence for private equity firms.
•

2011 to 2017
Financial Industry Regulatory Authority, Rockville, MD
Principal Investigator
• Conduct investigations for FINRA, a self-regulatory organization with jurisdiction over the brokerage
industry.
• Gather and analyze information and data from relevant parties, plan and implement investigative
strategy, take on-the-record testimony from witnesses, write sufficiency of evidence memorandum,
participate in settlement negotiations, and assist with hearings (equivalent to trials.)
• Lead investigator on cases involving securi�es fraud, structured products including collateralized
debt obligations, money laundering and broker malfeasance.

Partner
•
•
•

· 2005 to 2007
Marlin Global Holdings, Washington, DC
Co-founded risk management consulting firm.
Developed and maintained a national client base conducting internal investigations for corporations
and pre-transaction due diligence for hedge funds and private equity firms.
Conducted pre-transaction due diligence on a Mexican gaming company that entailed analysis of
complex criminal and civil litigation in both the United States and Mexico.

Managing Director
•
•
•
•

2000 to 2005
. Citigate/Diligence, Reston, VA
Managed Washington, DC area practice for this corporate investigative firm.
Turned office profitable in year one. Expanded staff from five to twenty-five investigators.
Developed and maintained a national client base.
Lead investigator on cases involving corporate fraud, securities fraud, corruption and due diligence.

Director

PricewaterhouseCoopers, Washington, DC
1998 to 2000
Senior investigator in the fraud practice in the Washington, DC office.
Developed and maintained a national client base. Managed staff of 10 consultants.
Lead investigator on cases involving corporate fraud, accounting fraud, litigation support, and due
diligence.
On behalf of the World Banlc, investigated vendor fraud as part of an anti-corruption initiative.
1989 to 1998
The Investigative Group, Inc., Washington, DC
Managed the Washington, DC office for this international investigative firm.
Developed and maintained a national client base.
Manage� staff of 15 investigators.
Lead investigator on cases involving corporate fraud, hostile takeovers, opposition research, litigation
support and due diligence.

•
•
•
•
Managing Director
•
•
•
•

Investigator

United States Securities and Exchange Commission
Washington, DC
•
•
•

Trader

Amswiss International
•
•

1981 to 1989

Market Surveillance Specialist in the Enforcement Division of the SEC.
Investigated cases involving insider trading, manipulation, penny stock fraud and accounting fraud.
Worked for two years exclusively on the Drexel Burnham Lambert investigation.

1977 to 1979

Trader for this Over-the-Counter market maker.
Made markets in OTC stocks.

EDUCATION

Master of Business Administration

Degree 1981

ConcentFation in Finance
Boston University, Boston. MA
Bachelor of Arts
Concentration iri Economics
Tufts University, Medford, MA

REFERENCES UPON REQUEST

Degree 1977

