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UNITED STATES OF AMERICA OFFICE OF THE SECRETARY
Before the
SECURFIIVS AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCUEEDRBING
File N, 3-16649

In the Matter of DIVISION OF ENFORCEMENT'S
OPPOSITION TO RESPONDENTS’
Ironridge Global Pagtners, LLC, REQUEST FOR ISSUARCEOF A
Irenridge Global IV, Led. SUBPOENA DUCES TECUM TO THE

COMMISSMON
Respondents.

The Division of nfiweement (“the Division™; respectfully subsnits this memorandurn’
opposing the roquost of Respondents fronridge Global Partners, LLC and Ironxidge Glabal 1V,
fad., (“Respondents™) for issuance of a docwnent subpoena in the Securities and Exchange
i';(ntnmissi(ir.i (“Commission’) (the “sabpoena requesis™).  In shert, Respondonts are
inappropriately attimpiing to circumvant the Scheduling Order and w chrain Division counsel's
attorney work product through their propused subposoa. As set finih below, Respondents’

subpocena requests should be dented because: (1) they amogut to inpermissible contention

Because the Court has not formally ssusd fos requestedd subpeens, the Division s
saptioning this roemoerandium as an opposition (o Respondents’ request for its issvanee. The
Division requests that it be afforded the opporiunity to il & mofion tie quash showdd a subpoens
issoe,
The Diviston voostrucs the subpoens a3 boing dircciad o it based on the satore of the
rEGUOSts, aithoug}; it is numninally divected o the Comamnis wm {Request Mo. 1 seaks docupends
“that the Copunission or Erdorcesncat Divicion contend .. 7 while Requests No. 2 and 3 call
for Lios:.rm s “the Enfurceroent Division iniends o rely u;x)r ut the finad heaving . .. .7
Subpocoa reguests, p. ’%} This response is submitiad oo behalf of the $nviston only. If] in fact,
Respondenis intendad o divect the refuiests 1 the Convntssinn, the Division requasts im‘
Respondents posoptly give notive. Upon any such notice, the Comansnon should be afforded an

sppartanity to object and © brief ks objeciions andfrer to join in those of the Diviston.



nferiogatories; (2} they atiopl e tores the Division o prematurely disclose s legal theories and
corresponding support; (3) they seek privileged indormanon, in particular attomey work product
that includes menial impressions; and {4) they seek documents which are pudlicly available.

L BACKGROUND

PR AL S

On Juse 23, 2015, the Commission issued an Order Institwing Administrative and Cease-
And-{Jesist Proceedings Pursuant to Sections 13(b and 21 of ihe Secueitics Exchange Act of
1934 (“OI1P™) in which the Dhvision alleges that Respondents violated the broker-dealer registration
provisions of the federal securities laws. Pursuant to Rule 230 of the Rules of Practice, the
Division has provided “open file” discovery of the investigative file to Respondents. 17 CFER. §
201.230. Accordingly, Respondents already bave all relevant non-privileged docunients 1w the
Division’s possession.

it RESPONDENTE SUBFOENA REQUESTS

The subpoena requests to which the Division objects sesk the following:
1. All dicuments safficient to identify all gundance, no-actinn letizes, reloases, and
decisions by the Commussion or SEC ALTs that the Connmission or Erforcement Division
cordend (1) support the allegation i the Order Instituting Proceedings that either
Ruspopsdent is a broker o desder under Section 15¢a) of the Fxchaoge Act or (ii) gave
Respondents notice that either Respondent is @ broker or dealer under Section 13{a) of the
Exchange Aot
2. All docamerts the Enforcement Division fowends & rely apon in the final hearing in
this matior to support the allagation that either Respondent is & broker or dealer under

Sachion 13(a) of the Exchange Act,



-~

3 All docwnenis ithe Exloreensnt Division iniends to rely upon in the final heating in
this matter 1o support the allegation thay ronridge Global Pantners, LLL, fe lable under
Section 20(h) of the Exchange Aat.

Subpoena requests, p. 3.

Bl ARGUMENT AND CITATIONTO AUTHORITY

Rule 232(b) prohibits the issusnce of subpoenas in adusoisteative proceedings that are
“wreasonable, oppressive, excessive in scope, or unduly burdensome.” 17 CF.R. § 201.232(b).
As set Torth below, each of Respondents’ proposcd document reguests are anyeasonable and
unduly burdensome for several reasons, and the Cowrt should deny Respuondenis® request.

A, Reguest Neo. 1 is Improper Because 1t: (1) Is 2 Contention baterrogatorys {2) Secks
Premature Diselosure of Legal Theories: and (3) Scelis Attorney Work Prodact

Regoest Nex. 1, which seeks documents saffieient W idontify all Conunission-based Jegal
authority that the Commisston or Division contend supports the allegation that Respondent are
broker-dealcrs under Section 15(a) of the Exchange Act, andior put Responderits on potice that
they are broker-dealers under Section §3{%), 15 essentially @ “contention interrogatory,” 1.e., an
atternpt to require & party 1o identify all evidence it contends supports a pacticular allegation. ¥ The
Rules of Practice make no provision for sach discovery requests, aod they repeatedly have been

found to be undaly burdensome by district cowurts interpreiing the Federal Rules of Civil

* Without warving is objections to Request No. 1, or making any e pum‘m':aim; that all
Yegal mithonty was disclosed, the Division notes it ducng e Wells pt()k.f."&\ the nvestigative
statf disnossed s supporting iey* utharity with Respondents’ eounsel. fndead, Respondent
broaidge Global Parmers, LLO s “v 23,2015 Supplemental Wells Submission inchusdes a five
subsection entiticd “The Cases Chied by the Atlara Staff Do Not Support s Finding That
Ghobal TV §s Reauired to Register Under Section 15{a). Thas, Respondenis are not without
soe notiew of the Division’s theory of lability.
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Procedwre.? Unsler the Raules of Praciice, docoment subspoenas axk a mechanism for the parties io
chiain decmbontary evidence that may oe relevant {o thetr cliims aod defenses atl wigl, not for
forcing the Division to identify ali of the Commission avthority that supports various allegations i
the OIP. Regpondents are not enutled to a discloswe of the Division's kegal theories and

supporting axthority in advanee of the brieting provided for in Rules 222 and 340. Jefftey A,

Wolfson, gt al., Admin, File No. 3-14726, 2012 WL 8702983 at *1 (Mar. 28, 2012) (rejecting

request for mors definiie statement of fegal basis for allepations in QIP: “[wilule these allegations
may be disputed, they are purely legal issuces that Respordents awe capable of ascertaining
independently.”)y; 17 CER.§200.222; 17 CF.R. § 201.340.

In addition, by seeking to force the Division to identify the lepal autherity upon which it
wili rely at the final hearing, the Respondents are atternpting to compel the Division attorneys to
prematuzely reveal their legal-theories and authority  The Division will idmiiﬁvr the legal authority
upon which it relivs in the course of briefing on the merits. See Rule 222 (pariies shali disclose
“the legal theories upon which [they] will rely™ in prehearing sobmissions); Rude 340, The date
established by the Court for the parties o file prehearing briets is November 20, 2015, amd the
Scheduling Order; Ride 340{ex)(1). Respondents have the OIF and the Diviston’s Rule 230
materials, which inchede ali of the currently identified docuwrnentary evidence that the Division ipay
use 0 prove e allegations at the heariy.

Further, o the extent that the Division pussesses docwnenis evidenaing “all guidance, no-

action Jeiters, releases, and decisions by the Commission or SEC ALK that support the Division’s

2
3

See, e.8.. Gleae Bacth Ropediation & Coostr, Servs. due. v, A i L Group, Joe., 248

FRD.I37, 141 (SINY. 2007 Cinterrogatorias seaking identification of ali ficls supporting 8
partoutar slsgation ade inherently bnpropes™); Montano v, Selomen, No. 247-CV.0800 KINP,
2010 WL 4137476, ¥4 (B0, Cal. Oct. 19, 2010} ("Partiss are not tasked with laying out every
ot and tude [sic] of thelr evidentary case in response 10 nterrngatories. ™).
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allegations, such discussion of relevant legal authority is contamed in action mwmorands, inferoal
siafi momoranda and correspondence, and the ke, wiich are privileged  and agtomey work

alsss Rita ). MceConviile, et al.. Admin File No.

produet protected by Rule 230X LX) aod (i), |

3-11330, 2004 WL 2173463 «d *3 (Sept. 27, 2004) (docwroents prepased by Comrsission stafl a
treated as attorney work produset, and do not have to be made available pursuant to [Rale 2307
Diviston attorneys” written work containing mextal impressinns of the relationship betwesn the
law and the claims i the OIF is classic work product. Under the case law regarding work product,
codified for the federal eourts in Fed R .Civ.P. 26(b)(3), disclosure of notes and memoranda subjest
to the work product protection will not be ordered noless the party seeking thewn can overcomne the
privilege based on g showing of sufficient need. Hickman v, Tavior 329 Li8. 4935, $11 (1947).
Even a showing of substaniial veed may not justity prodoction of work produet that will inevitably
reveal the attorney”s mental processes as sthe prepares for litigation. See Hickman, 329 118, at

313; Upiohn Co. v, United States, 449 1.8, 383, 401 (1981). Respondenis cannot demonstrale an

overnding need t¢ overcoire the work product protection {or to cireumvent the Scheduling Order)
betause they will find out what argumen:s and documents the Divisicn irdends 1o rely upon in due
COUrSG,

8, Requests Neo T amd ¥ are Dupermissible Contention interrnguieries that

Improperly Seck to Clecamyent the Scheduling Onder

SR

Respondents’ sceond and thind proposed reguests seok “faill docwrends the Bnforcement

Bhivision iptends to rely gpon n the finad bearing in this roxtter to suppont the dllegation that”

i;. sofar as Respondeuts ask foo copies of guidanes, no-action fetters, releases, and
decisions by the Conunissicator SEC AT, tiese are “documents which are public and are
egually availabic o both bm"zie%' it woul iim neduly burdensomie 1o reguire production of such
documents by the Conumission when they o eyually acoussible to Respondants.™ Huae
Ratings Co,, stal, Admin. File No., 3- 14856, 2013 WL 8715378 at ¥2 {Oct. 10, 2012) (u\..nymg
subpouna reguest sind noting™tthe law, and ’he oINS used o interprat the Inw, arg public.™}
Raymond James Fioancial Services, dne. gial,, Admin, File Ro. 3211692 (Rov. 30, 2004) p.

'\




Respondents are broker-dealers wnder Sceiion 13(a) ¢of the BExchaoge Act (sceond reguest) and
fronrdge Global Paviners, LLC s hable under Seation 20(0) of the Exchange Aot {third request).
Both of these reguests aws wappropriate under the Rudes of Peactior for mniftiple reasons and
should be denied.

Like Reguest No. 1, Requests No, 2 aned 3 are contenticn interrogadories 1n all but name.
As discussed above, under the Rules of Pracuies and prior interpretatinns of those Rudes by hearing
aificers, the Division does not have to present iis legal theonies in advance of the prehearing
briefing. Wolfson, 2012 WL 8702983 at ¥2, Similarly, in analogous comntexts, (he Conxmission

hag found that respondents are not entiiled to an itemization of all the evidence o which the

Acetal, Admin File No. 3-15127, 2013 W1,

Division intends torely. Kenneth 1. Alderman, CP4

10612170 at *2 (Feb. 20, 2013): Woifson, 2012 W, 8702983 ai *1; Donald T. Sheldon, et al.,

Admin File No. 3-6626, 1986 WL 173687 at *2 {June 9, 1986).

Similarly, Requests DNo. 2 and 3 improperly seek to circumvent the Scheduling Crder by
torciag the Divisiom to reveal Hs exhibit list st this early juncture. Under the Schaduling Order, the
parties are w0 exchange exhibit Hsts on Noverober Z, 2018, Respondents will receive a Hat of “faill
docnments the Erdorcernent Division friends to wly upon in the final hearing™ at that time, bot are
not entitled to B now.

Vo CONCLESION

Fov the reasons stated hovein, aod any other reasons desmed approprisie by the Count, the

Respondents” subpaena reggiiest shouid he deemed onressonsble, opprassive, sxcessive i scope,

and anchaly burdensome, geg 17 CFRL § 201.2532¢(b), and shaudd be denied.
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Dated: August 10, 2815

. LRy

Securities and Exchange Commission

Atlanta Regional Office
950:East Paces Fer
Adlata, GA 3326
Telephone: {404y 842-7600
Faxz (404 842-7679

Respestiully subroiited,
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¥ &obert K. Gordon
W. Shayn Marnakan o |
Atterneys for the Diviglwrof Enlovcement.

Foad NE, Suite 900



CERTIFICATE QF SERVICE

The undersigned counsel for the Divislon of Enforcement hereby certifies that he has
served the foregoing via emat and overnight delivery:

Brent J. Fields

Office of the Secretary

Securities and Exchange Commission
100 F Streci, NE

Washington, DC 20349-109¢

Honorable James E. Grimes
Administrative Law Judge

Securities and Exchange Commission
1060 I Street, NE

Washington, DC 205849-1090

Stephen E. Hudson

Hillary . Rightler

Kilpatrick Townsend & Stockton, LLP
1100 Peachtres Street

Suite 2800

Atlanta, GA 30309
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