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UNITED STATES OF AMERICA T ——

.~ Beforethc RECE'VE.D

SECURFTIES AND EXCHANGE CQMMISSION JAN 26 2015
ADMINISTRATIVE FROCEEDING - IMQ ESECRETARY

-File No. 316182

Kir the Mattér of DIVISION -OF ENFORCEMENT’S
» _ 'RESPONSE IN OPPOSITION. TO
PAUL EDWARD “ED” LLOYD,JR., | RESPONDENT’S MOTION FOR

CPaA, | SUMMARYDISPOSITION
ResponﬂenL ......

Pursuant to the Motion for Sumnaty Disposition filed in this matter on Jarmary 16, 2015
by Respondeni¢ Paul Edward “Ed™ L1oyd, Jr., CPA, the Division.of Enfotcement {the “Division™)

Respondent’s Mation be-denied. The Division demonstrates in its supporting brief containing

arguments and mtahon of authorities that Réespondent s not entitled to judgment in his favor and
that the Division’s case il chief, Yo be presented at the hearing scheduled in this matter to beginon
' Mardh 16, 2015, will show:

1.  There is a genuine issue of material fact as to whether the transactions at. issue
involving the Forest Comservation entities are securitics under Séction 2(a)(1) of the Securities Act
of 1933, gnd, theréfore, Whether the Commission has jurisdiction over thé transactions and any
conduct in connection therewith;

2. Thereis a genvine issus of material factas.to whethir Respondent, in offering and
sélling the Forest Conservation 'e.nﬁﬁes' to hi¢ tax-planning and Tavestment advisory: clients, acted
as an unrogsteréd brokei-dealer i violation of Section 15(a} of the Seciirities Exchange Act of

1934;,&;11(}
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3. There is a genuine .issue of material fact as to -whether Respondent viokited the

SEC ARO ENFORCEMENT

@oo3

antifragd provisions of Section: 17(2) of the Securities Act of 1933 .and Sextion 10(b) of the

Securities Exchange Act of 1934-aud Rule 10b-5, thercunder, as well a5 the prohibited transatior

provisions of Sections 206¢1), 206(2), and. 206(4) of the Investrnent Advisers Act of 1940, and

Rule 206(4)-8, thereunder.

WHEREFORE, - for- the reasons set ‘forth in the accompanying brief, the -Division

respectfully prays:that ;ﬁwpandetxt',s.Motbn for Summary Disposition be denied.

This the )}, day of Janvary, 2015.

Rﬁs subittitiod,

RobetWE. Schroeder
Brian M. Basinger
Attorneys for the Division of Enforcement
Securitics and Exchange Commission

950 E. Paces Fary Road NB

Atlanta, Georgia 30326-1232

(404) 9420688 (Schroeder)

(404) 84257438 (Basinger)
schroederr@sec:gov

basingerb@sec.goy
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UNITED STATES OF AMERICA

. Before the o

SECURIFIES AND EXCHANGE COMMISSION
ADMINISTRATIVE PROCEEDING
FileéNo, 3-16182.
In dic Matter of | BRIER IN:SUPPORT OF DIVISION’S
' _ | RESPONSE IN GEFOSITION TO
PAUL EDWARD “EDYLLOYD,JR., | RESPONDENT’SMOTION FOR
CPA, ‘SUMMARY DISPOSITION

. Responident.

Puirsuantto, the Motion. for. Surmmary Disposition: filed in this matter on Jariuary 16, 2015
by Respondeat Payl Edward “Ed” Lioy, Jr., CPA, the Divisiorof Enforcemert: (the “Division”).
of the U:S. Secuities and Exchange Commission (the “Commission”) hereby submits this brief in
support of the Division's Respotisc.in Opposition to Respondeqt’s Motion for Summary
Dispesition. '

.  STATEMENT.OF FACTS

Respondent Paul Edward “Ed” Lloyd, Jr., is a North Carolina-licensed certified public
accountart (*CPA”} and {ax-planner and preparer. Lioyd is the sole owner-ofhis tax-planping
busimess, B¢ Lloyd & Associates, PLLC. Between October 2006 and March 2013, he also was &
registered representative and 85sogiated persori of LPL Financial, LLC (“LPL"), a hroker-dealer
and investment adviser registered with the Comiriission.

Betwoen August 2013 and December 2012, Lioyd induced seveqtteen 6f his tax-planning
clients; including four whio also were Lloyd’s LPT. itvestmeat advisory clients, to purchsé atotal
6£'$632,500 of interests in a Yimited liability company 2iid gpecial pizpose vehicle that Lioyd

created and controlled, calted Forest Conservation 2012, LLC (“Forest Conservation 2012”),
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Through Forest Conservation 2012, Lloyd ,pooledhis clients’ finds énd_purghased units in
a privatc Regutition D offerinig (See Exkhibit 1) of an wnrelited ity called Piney Cumberlamd
Holdings, LLC,{héreafter, “Piney Cumbertand”) which bad filed a Form (Notice s EExempt
Offering of Securities).(See Exhibit 2) with the-Commission. Piney Comberland plaumed to
acquire a-controllibg interest in. land:that would l@tq'bc"cv&hlated fo¢ un investrient development
arfor preservation through a conservation eascment, The offering summary ‘fdi‘-PiuéyCilm_bérlatid
noted on pages 34-35 that project manAgers had already conducted ptelmnmyfeasibmty studies:

| for investment. arnd-conscrvation options. However, the €inal decision as to. whetlier to develop the

land of preserve it wowld not be made until after the offering was closed and would require
approval.of the majority of Piney Cumberland investors.

.Under Section 170(h) 6fﬂ'xéInt:ema& Revenve Code, the.owners of land that is set asideas a.
conscrvation easement may dbtain a tax déduction equal to the diffcrence between a hypothetical
best-vse of the preserved land-(e.g., use for a residential sub-division) and the lower existing vajue
of the wndevelpped Jand. Investing in a jand-conservation easement occars when an investor, for
thé purpose of obtaininy the benefit of a tax deduction, acquires an interest in land that is then set
aside for conservation purposcs. The value of the tax deduction resulting fom the easement is
typically a multiple of the value of the ownership units. purchased by the: investor, thereby leading
to a net profit in the form of tax savings for the investor that are greater than the funds used to
acquite the ownetship units.

Lloyd represented-to his clients that an easertient was the expectad outcomie of the Piney
Cumberland offering -and that once the easement tob]‘;.e_ﬁ‘eqt, ‘Forest Conservation 2012 would
obtain a singular tax deduction based én its-podled investment in Piney Cumiberland. ‘Lioyd

explained that he would then allocate the tax deduction.on a pro rata basis among those holding
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interests in Forest Conservation 2012. Lioyd further told hi clionts that the vaue in fermns of tax
savings. froin the deduction fhat_'c;gdh'wodldi Q&ain as arcsult of the investment wonld exceed the
intial amount Shat eack invested throngh thé: offering, For.cxample, Lioyd ¢-mafled Forest
Coniservation 2012 investor Ashley Shawn Hooks oh November 15, 2012, writing: “A $35,000
contribition-into. the l_ahd-tm’sf-teduc&s'ymiﬂax&s,appquimétqu$53;ﬁﬂq. Twill need aclieck st
to miy affice for $35,000 make payablé to Forest Conscrvation 'ZOIi-LtC:byNdvcmberZG_. as
[sic}-sooner if possible."(See Exhibit 3). Hooks wroteher check for §35,000.0n November-20,
2012, as Lioyd instructed, and-Lioyd deposited the check six days later.

| In fuct; Lloyd’s offering was'a fraud. ‘Althiough Lloyd sold to-his clients $632,500 of
interests in Forest Consérvation 2012, he used onily $502,500.0f the clients” fiinds raised to
purchase ownership 1inits of Piney Cumniberland and misappropristed the remainder of $130,000.
The funds that Lloyd misappropriated were the ageregated fnvéstments of three of his tax-planning
clients (€hris Brown, James Carson and. Mike Melloy). Lloyd was required to identify the
roembers of Forest Consefvation 2012 and provide accredited investor paperwork for each investor
10 Strategic Financiai Aliance (“SFA™), the broker-dealer-sponsoring thé Regutation D offering.
e Exhibit 4) However, in his communications with SFA. registered representative Néncy Zak
advisory clients), along with himself, as investors and never confirmed any participation by the
three clients whose money he stale:

At one point in early December 2012, Lloyd provided Carson’s draft paperwotk as a

Lioyd responded to Zak by e-mail the next day on Deceruber 7; 2012—which was just three days
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after depositing Carson’s check into Fho Forest Conscrvation 2012 bank account—felling Zak that
Carson was“OUT” { emphiasis in-originaf] of Forest Consexrvation 2012. Wariting to-confirm that
shés tindesstood what Lioyd meant, Zak then entailed Lloyd the same day for fither elarification,
writing, “Carson:i$ not-participating, caext?” To this: Lioyd responded promptly; writing back i
an.emeil to- Zak: “Correct.™ (See Extiibit 5)

‘Afer recetving -conittlbution checks from ll seventeen clients whom Lloyd ‘Tured fnta
participating in Forest-Conservation 2012, Lioyd then drafted and signed an operating agreemcnt,
on December 7, 2012 for Forest Conservation 2012 (hercafter, “Operating Agtcement™ to which
he 4ttached a-schedule of only fifteen ivéstors (favrteen fuvestors plis himself), omitting the
nariies of the three clients whose finds he misappropriated (Brows, Carson and. Matloy) (See
Exhibit 6), Of'the $130,000 from Brown, Carson and Malloy that Lioyd diverted 16 hitnself; he
transferred $108,750 to other acéounts that hé or'his current spouss controlled, and then claired
the remainder, $24,250, as part of his.own fraudulently-inflated personal investment in Forest
COnservmionéou for a total of$41,052 (Sec Exhibit7), even thotigh Lioyd himself only
deposited a-check to participate for $16;802. (Sve Exhibit 8).

Lloyd took additiona) stéps to conceal his soheme. After Forest Conservation 2012
received its singular tax deduction based on its ownership interest in Pingy Cumberland, and:after
the SE€ examined Lloyd’s office in March. 2013 to inquire about. the Forest Conservation entities,
Lioyd prepared and distributed to all séventeen of his clients individual Toteroal Revenug Service
(“IRS”) Schedule K-1s that were fraudulently misstated (See Exhibit 9, noting cach participant’s
“share of profit” from the Forest Conservation 2012 investment). To the three tax-planning clients
whose mdnéy hé stole, Lloyd gave Schedule K-1s allocating a tax deduction that fidné of the three.
clients had eatried hecause their fimds weré not nsed in théir names to purchase ownership interests.

10
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jn Forest Conservation 2012, they were not listed on the Forest Conservation 2012 Operating
Agreenent as owriing any iiterests in Forest Consevation 2012, and they were never identified to,
or upproved by SFA, as.accredited nvestars, To theremmmng fouirteen clients; Lloyd sent
Sichedule K-1s that undérstated the déductions that they should have earmed. This was the fesult of
- Lioyd wrying to-conceal his scherme by allocating across all sevedteen clients on a‘p.r,é Patd basis &
tax deductmh'thatm actuhlity was based.onhis use 6Tonly: fourteen clienss? funds, plus his 6wn
investment; to purchase units in Piney Gumberland. Lloyd now argues that he-was dﬁg a'tax-
planping fee from-each clicnt; which. thereby reduced each client’s amount of fiinds invested in
Forest Conservation 2012 Jn fact, there i.no-waitten-evidence of any such fee'being disclosed by
Lloyd to his-clients at thetime of the pﬂé:ipg,.unlike the other Forest Cﬂnservamn entities he
ereated, and s inconsistont with the client investment arwots that Lloyd provided to Zak..
Between Detember 201 1 and December 2012, Lioyd also, offered and sold interests tohis
tax and advisory clients in two other Lloyd-created w&dﬂ‘PWP“SG‘ vehicles similar to Forest,
Copservation 2012. Spegifically, Lloyd peoled investor fands thirough Forest-Conservation 2011,
LLCi order to buy ownership units in an offering:(See Exhibit 10) by Mapke Equestrian, LLC
{“Maple Bquestrian™) {which also-filed a Form D with the Commission {See Exhibit 11)). Lloyd
also pooled investor-funds, .thmugh Forest Conservation 2012 IT, LLC in order to buy ownership
units in an offering (see Exhibit 12) by Meadow Creek Holings, LLC (“Meadow Creek™) {which
also filed a Form D with the Commission (Se¢ Exhibit 13)). When 'selling interests in these two
offerings, Lioyd collected from each investor a fee, which he disclosed upfront — wiilike in the
Forest Conservation 2012 offering < ranging from $4,50010 $7,5Q0 per investor.. Lloyd never told

LPL ofany of the offefings of investments jin the three: Forest Conservation Entities, and LPL did

11
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i IJEG'AL‘ARGUMEN’I’
A There I5-2 genu]ne issue of mateml fact ag to whether the trnnsactxons at.issue
mvn]vxng thie Forcst Conservation -éntities are sediirities wider Section 2(a)(1). of the

Seciritics Act: of 1933, and, thcrefom, whetlier the Commrsswn has’ ]lmsdlction ovcr
the tmnsactmns and ady: conducf irt connechonﬂnerewmn.

involve the ‘purchase atid sale of'a sem.ty"s thwmww"ma» against hm*-wld ‘?.e-dmsseﬁ-
Howeves, His Motion ¢ Scmmay Disposition should be deniod, becanse the Division will ssaw
ampié évidence at the hearing that a miaterial fact exists asto whether Respondeat’s conduct
involved securities.

The touchstone pfany analysis as to whether a particulir insthirheni ié a security under
Sectian 2(a)(1) ofthe Securities Act of 1933 (“Securities Act”) snd Seatioxt 3(a)(10) of the
Secwrities Exchange Act of 1934 (“Exchange Act”) is the substance rather than tho form of the
transaction, with an emphasis on ecopomic reality. SEC. v. W.J. Howey Co., 328 U.S. 293, 208-
99 (1946); Usited Housing Foundation, inc. v. Forman, 421 U.8, 837, 848(1975). Investment
schemes may fall within seversl of the tategorics of instruments incfuded within the definitionofa
security. Tcherepninv. Knight, 389 U.S, 332, 339 (1967). The Howey coutt, supra, defined an
investraent contract as a conlraet, transaction or schere whereby a person: (1) invests his money;
(2) i a common eritexprise; and-(3) is led to expect profits solely from the eftorts of the promoter
or athird ﬁény. Se also Robingon v. Glynn, 349 F.3d 166,170 (4th-Cit. 2003).

The tirst element of the Howey test, that a person must invest.money, means “that the
investor miust commit his asscts-to the enterprise i such a marmer as ta subjeet himself'to financial

loss:® SEC v. Pigckniey, 923 F. Supp. 76, 80 (E.D: N.C. 1996); guoting Hector v. Wiesis, 533 F.2d

430,437 (9¢h Cir. 1976). Here; the Division will-show.in fts case in-chief that Respondent salicitéd
individuals to providc fands to-the Forest- Conservation entities, promisinir each individual would

12
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receive his or her pro raid interést in the total ownership units that the Forest. Conservation catities
purchased through the real estate invesment offerings spotisored by SEA. The offering summarics
for:the companies selling ownership anits through SPA explained tht the:company manager-
would recomitiiénd to-tembers of cach entity. whether to- pursue:efihier an investment proposal, o
inthe alterriative, a ¢onservation casement proposal: ‘Furthier, the offécing sumavides-explaiited
that thic companies wete wnder f1o obligation fo giant & censervation casenient for any irtérest in
Jand the companies acquired. Because Lloyd's clients.commftted funds 2nd subjected themsetves
to therisk of financial losses, the first prong of Howey is satisfied.

The.second élerment of Howey ~ requiiting a “common enterprise™ - has been interpreted
differently among the nation’s-ciscuit courts. The Fourth Cirouit, where Respondent resides and
from wherehe offered aud sold securities to investors in various states; has held that “herizontal
comimonality,” whereby profits are distributed on 2 pro.rata basis to investors whose asséts were
pooled togethier, is sufficient to show & common eatecprise. Teague'v. Bakker; 35 F.3d 978, 986 .
8 (4¢h Cir. 1994); see also SEC v. Morklinger, 489 Fed: Appx. 937, 940-941 (6th Cir; 2042);
(mlding fimt SEC sufficiently alleged that investments iix an LLC constituted ¥securities” under
fedcral secarities fraud law whete the ~SEC~alle§ed‘that funds were pooled in a cormmon bank
account and used for the L E.C’s cxpenses and where the LLC principal représented the LLC as a
passive investment for which investors could expect significant returns).

Here, the Division expects that il case in chief will show that there clearly is horizontal
commonelity betieet the various individuals who contribuited fands to the Forest Conservation
entities, as Eloyd’s clients wrote che;:ks to-the bank acconnts identificd by Lloyd. Subsequeitly,
Lioyd used thoise pooled funds fo make purchases of ownership units i fhie Pincy Cusiberland,

Maple Bquestrian and Meadow Creek offerings, respectively. Lioyd’s clients who held ownership

13
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intereste-in the Forest Conservation entities were exititied; based-on their pro rata purchases of.
ownership interests, 16 any profits or losses achicved through the ownership purchases in the
offering entities, Tespectively. fu’n}w@‘in,vstom in the Forest '.éonsewnﬁan entxtm ulhmately
shared'in the net p:mﬁti they achieved through pro rata tax deductions that reduced their individuat
taxable ineome and led ukimiately t6 & greafer savings in'taxes paid than ke funds they initially
invested

"Finally, the third elemeat of Howey, that investors expected profits to comme solely fromthe -
efforts of athers; Tequires 4 court fo egamine “(1) that the opportunity provided to-offerees tended
1o mduce parchasés by emphasizing the pousibility of profits, (2) that the profits are offered fn'the
form of capital apprecistion ot participation in-earnings ..., and {3) that the profits ofiered would
be gamered from the efforts of othiers.” Tesgue, 35 F.3d.at 987. ‘Her, the Divizion will show
there are two ways i which Respandent’s clietits reasohably expested profits from the efforts.of
others. First, the clients teasonably expected profits-from their participation: in the Forest
Consérvation entitizs because the offering summaries explained that the issuérs inténded to acqire.
a controlling interest in {and which, ander one scenario, could be developed for profit theough the:
development and sale of residential Iots. Separately, Liayd’s clients also reasonably expected
profits from the effors of others because Linyd induced his clients to invest iri the Farest
Conservation entities by emphasizing that each client would receive-a tax deduction arid
correspanding decrease in. iricome taxes owed of greater value than each client’s injtia} investmient,

e a et profit earnied fhrough participation in the anticipated conservation easements.

! Bessause thip forhmes ofLIoyd’s cligals wees clearly interwoven with the efforts amd-successes of she Forest
Conservation entities crented, identified and managsd solely by Lloyd, there'alsg is vertical sommonality. See, e,
SEC.v, Reyndlds, 2010-WL 3943729, *3 (N.D; Ga. 2010) (fisiding itical commonality established because investocs'
“were dependent oa fthe promoter 's) purparted exprrtise in *banking processes”;™ and the premoter cliimed “the
retums olkred weve possible because Of fhis) relationships with undisclosed banking partaers®).

14
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Case L regarding the relationship between tax benefits and the existence'of an investment
contract has develuped.over the last several decades. In United Housing Foundation. Inc. v.
Bosman, 421.U1S, §37, 853-58 (1975); the Suprome Court held that fesidénts of a government-
ﬁn&noadm-opbmldmg who bought “shiares” in‘the co-0p in-exchange for residedtial.space did oot
purshiste #secarites”under:thé Howey est bocanse the it parchised i shires for
“peisandl consudiption-of living quaricrs Tt personal use” and *Were attracted solely by the -
prospect of acquiring & plce 6 livé, and not by financial returns on their investments.™ Purther,
the Court held that mortgage interest paid by the residents, whili deductible for the residents’ tax
purposes, did ot constitute a “security” because such “fax beriefits are riothing more than that:
which is availdble to any homisgwner who pays intetest on his mortgage™ 1d, aL 35,

In1986, the Supremz Court, in Randall v. Lofisgaaren, 478 U-S. 647, 667 (1986); held
that “tax benefits” from an-investment in a tax shelier were not fo be used in calciilating “actual
damages,” ie., the.conrt did not reduce the investor's Tecovery by the tax benefits actually received
from a tax shelter investment which involved fraud in the offering terms. The Randall case was a
dispute conceming whethisr tax benefits-would reduce an imvestor’s recovery under a theory of

rescission. Despite Respondent’s asserted reliance on Randall in his Motion for-Summary

Dispositipn,‘ ,Randall dxd not address the Howey analysis.in any way. Case law before and after

Randsll, however; has found that 2 “security’” may exist in the fiorm of tax benefits where

promoters take sufficient steps to create the reasonable expectation of profits ori the part of a
purchaser, Newmyer v, Plillatelic: Leasing (1., 888 P.2d 385, 394 (6th ir. 1989), cext. denied,
4950, 930 (1996) (holding thnt tax benefits alone do not satisty the “profit” element under
Howey, but also firidirig 4 material question‘of fact existed 25 to wizethier  tax shelter invelving

leasehold interests of postage stamp printing plates was an investment contract inder Howey, and

15
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observing in diéta that a trier of fact would likcly examine the promoter’s appraisals, offering

memorahdum and “glowing” desctiption.af'the popularity of stamp oolleéﬁng-ifi deterhining

stiether a reasonable cxpectition fprofits existed); sbe also lnvestory Credif Corp. v. Extetided
| Wartanies, Inc., 1989 WL 67739 at* 28 (MD: Teno: 1989) (“As ta profits, tax benefitswhich are
thie diininait iriducement for investing are propesly eansidered to be profits in'saisfiction’ of the
Howey test).

Regardtess of whether the third-party cntities at issucin this mattcrultimately choseto
devel,qp:ﬂ_aé landt for profit orseek taxdeductions fhrough conservation casements, sy guch profits
or tax deductions would be gamered by the cfforts of others, Ze., Lloyd, as manager ofand
investment.adviser to the Forest Conservation entities, as'well as by Piney-Cumberland, Maple
Equwtnan and Meadow Creek.. Any earmngs expected, whictherresidential-lot-sale-profits-or
easement tax dedugtionnet profits, would come fomthe effortsof others, as Llayd’s ¢lients’ orily
meanmgful rele-was to write thecks.and wait for their ipra tata profit. Once Lloyd's clients
provided their inyestingiit funds to the Forest Conservation entitics, they had no rolc i the success.
or failure of the ventures: They were passive investors relying on the efforts of others to penerate
their pmfits.

B. Thiere is-a genuinie issué of material fact as to whether Respondent, o offering
and seling the-Forest Conservation entities to his tax-planming and investment
advigory clients, acted as an unregistered broker-dealer in violation ef Section
15(a) of the Securities Excbange Act of 1934,

Respondenit’s argument that the Commission lacks jurisdiction over this matter should be
denied because.the Division will show ample evidence that Lloyd was acting as an unregistered
broker/dealer. -Section 3(a}(4) of the Exchange Act defines a “broker” as “any person engaged in
the business of effecting transactions jn securities for the account of 6thers.” Thephrase “engaged

in the business” Eannotes a rejjular participatiofi.in seciirities tranSactions and san be evidenced by.,

16.
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commerce or the mail, Specifically, Section 17(a), in the offer or sale of a security, prohibits: 1)
employing aay device; scheme or-arifice to defraud; (2) obraining money or property by means of
toaking material misstatements.of @it or ormiting to state materia} facts; o (3) evgrgiu in any -
fransaction, practiceor course of business which operates as a fraud or-deceit.

-Separately; Segtioh 106b) of thic Exchange Act; in connection’ with the purchase o saleof:
securities, prb}ilb:its any manipulative.or decoptive device or éontrivance:in conttavention of such
rules and regulations as the’ Commission may prescribe as negcessary: or Appropiiate irl the public
interest ‘or for:the protection of investors. Rule 10b-5, thereunder, prohibits: (1) employing any
device, scheme or attifice to defraud; (2) roaking any untrugls,tb,tcme;xt of '3 material fact or
omitting to’ state :a material fact; or(3) engagmgmanyaa, ‘practice or course of business which
operates. s a fraud prdeceit. Further; to establish a violation of Section 17(a)(1) of the Securities
Act and Section 10(b)-of the Bmhzmge Act and Rule- 10b-5 théresrider; the Commission- must
prove scienter, defined-as “a mental state embracing intent to decéive, manipulate or defraud.™
Emst & Ermst v. Hochfelder, 425 U.S. 185, 193 . 12 (1976). Violations of Sections 17(g}2) and
(a)(3) of the Securitics Act. may: be establisied by a showing of negligence. SEC v. Motpan
Keepan & Co,, Inc, 678 F.3d 1233, 1244 (11th-Cir. 2012).

Lioyd established and operatéd a scheme. or business ‘through jnteratafe commerce using
Forest Conseryation 2012 to. offer or sell securities to individuals in different states, and
fraudulently declaring-that the finids would be used on the individuals’ bebalf in erder to acquire
owriership intesests in the real-estate-related offerings. Lioyd never gave SFA finalized accredited
investar paperwotk fir-the three dlients (Brown; Carson and Malloy) whose money he stole, and,
therefore, Lloyd kept themy from palﬁcxpatmg in the offering and from woquiring ownership

interests in the Farest Conscrvition 2012 entity. As noted above, when Zak asked Lloyd whether
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Carson was patticipatinig in. the-Farest Conservation 2012 offexing, Lloyd responded to Zak that
Carson was *OUT.” Lioyd ulticastely tried to.cover up his scheme by isswing Schedule K-1s to afl
seventeen cliénts; theréhy diminishing the owrership interests-owed to the fourteen investors
known to SFA. As such, Lioyd evidenced 4 merital state cmbraciog. ao- intent to deceive;
rogiipulate or defand. "

‘Lioyd:also made material misstatements‘and omissions to clients. He tald Biown, Carson
and Ma'noy,.tmpecﬁye‘]'};,. that their funds were being used to.acguire ownérship interests in Forest
Conservation 2012, but iustead, Lioyd: misappropriated their fimds: LiQy'a- also ook steps to
conceal that he had-misappropriated .;8‘130,00(), Afrom: these thres tax-planning clients, deliberately
hiding those individuals® fonds from SFA. Lloyd’s missiatements and orissions, described above,
were material because they conoemed the very nature of the investment offsted and sold by the:
proposed respondent fo individuals who gave funds to Forest Conservation 2012, SEC v.Research
Automation Corp;, 585 F.2d 31,-35-36- (24 Cir. 1978) {misleading statements and omissions
concerning the-use of thoney raised from investors are material as a m#tte.r of law).

Fugther, Lioyd, threugh emails, - informed. investors who were, é;fpro%ﬂ' as ‘accredited
investors it Forest Conservation 2012 that their entire contribution- amounts were going toward
4cquiring ownership- interests in the real. estate offerings, and Lloyd did. not communicate ‘in
writing ta these individuals, prior to their investing, that he would be claiming a portion of their
contribution checks as his' tax-planning fees. These statements were all material as thero is a
would have been significant in the delibecations of a reasonable investor. Reymolds; 2010 WL
3943729 at *3. Aguin, Lloyd’s dctions evidencé the requisite scienter that st be shown, as

described above.
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2. -Violations of the Iavestinent Advisers Ac

Section 206(1) of the Advisers Act.makes it unlawful for an investient adviser fo employ.
any gev;ice;éeheme:gr aitifice to-defrand any client or prospective clieat. Section 206(2} makes it
enlawfil for an investmegit adviser to cngage in any transaction, practice.or course of business that
operates a5 a frawd or deceit Upos zny ehient o prospective lient. Botli Sectionis’206(1) and
206(2) -of the Advisers Act #pplyto. all jnvestmerit- advisers mesting The statutory-definition,
regaidléss of their registration status. Sectiori 206(1) requires a showing of scienter; Section
206{2)daes not. SEC v. Steadman, 967 F.2d 636, 641 n.3, 643 0.5 (D-C. Cir. 1992).

An’investment adviser-is defined by Section 202(a)(11) of the Adviserg Act as someone
wha ini Tetarn for compensation, engages inhebusiriess of advising others as to.the adyisabiility of
investitig if, purchasing, or selling securities. Lloyd eatored fto advisory contracts with bis LPL
clients providing hifiv with discretionary authority fo trade secusities for them. Purther; Lloyd's
individual role as an unregistered investment adyiser — activity which was hidden from LPL ~ is
evidenced by Wis creation, identification and recommendation of the Forest Conservation 2012
offering to his pre-existing afvisoty clients (ie;, L}oydjalor.xe advised his clicats to jnvest in Forest
Conservation 2012). Lloyd also served as an investooent-adviser'to the Forest Conservation 2012 -
fund, advising the fund ag to-which securitics to' prrchase and how: much, resulting in his trading of |
the fimd’s assets in exchange fo:‘th&pwc'hw& Of_: own'exship units it the real estate offering by
Piney Cumberlard. The subseqeent misappropriation of investor finds by Lloyd served as his
compensation for advisifig the Forest Conservation 2012 fund and his LPL clients:

The Division will show in its case in chiefthat Lloyd violated Sections 206¢1).and (2) by
misappruprizting the assels of his client, the Forest Conservation 2612 fund, which he-advised an

how to invest. -Instead of advising the fumd to-use all s assets to acquire ownership units 1 Piney .
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Cumbeitand, Lloyd: missppropriated $130,000 whichi had.beey provided by Brown, Cérson and
Malloy, collectively, for Borest Conservation 2012 to 1isé in.the acquisition of Piney Curiibérland
ownership mits.  Further; Lloyd also violaiéd. ‘Sections 206¢1). and' (2) by making-
 mhisrépresentations and fégﬁss'tons~ of materiat fact 1o his four advisory clients paftieiﬁaﬁng'shiﬁxe
Fmt Cousaxvauon 2012 LLC ooncamng, ameug othar ﬂungs, :heaiiibhni eech mdmdua! was
mvestmg and the sizgofeach’ mdmdual‘s Pro rala Ommp mtenst in Fomst Consematmn 2012
Asoted sbove, Lioyd sitted with the Tequired scienter.to establish a charge imder Section 206{1).
Section 206(4). of the Advisers Act prohibits investment advisers from engagmg in any
“act, practice 6r course-of business ‘which'is fraudulent, degephve, or manipulative.” Rule 206(4)—
8{a)(1) defines as a fraudulent practice an investraent adviser’s making false staternents of material
tact to any investor. or prespective investor in a:pacled investnient vehicle, or failiog to' statc
material facts negessary 1o thake statements made-to such invéstors not misleading, Rule 206(4):
8(a)(2) futher defines as a fraudulent practice an .investment adviser's engagmg in 8ny. agl,
practice, or .conrse of bysiness that iy frandulent, deecptive ar manipulative, with respect to any
investor ar prospective investor in the pooled invéstment vehicle, Scienter is nof.ret;trired t0 ﬁnd a

violation of this Rule, .See Veérnazzs v.

, 327 F.3d 851, 859:60° (9th Cir, 2003). (Tt is
undisyiuted that scienter is a required element for violatinns of ,..Advisers Act § 206(1). Scienter is
not required for the other violations of the Advisers. Act™); see also Prolibition. of Frand by
Advisers to Cestain Pooled Investment Vehicles, Release No. [A-2628, 2007 WL 2239114 at *5 &
.38 {August 3, 2007) (“We read the language.of section 206(4} as not- by its fers fimited to
knawing or delibérate conduct”).

Here, Lioyd #nd; through him; Forest. Conservation 2012, pooled iivestor mofiey in the

Forest Conservation 2012 bank account in the variie of, or for the benefit of, Lloyd’s clients and
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sucts things as holding oneself out as a broker-desler or receiving transaction-hased compensation.

See e.. Massachugetts Fin. Servs., Inc. v. Sec, Investor Prot. Corp., 411 F:-Supp. 411,415 (D.

A2 AN

Mioss; 1976), affd, 545 K24-754 (1st Cir. 1976); SEC'v, Hansen, 1984 WL 2413, 2t *10
(SDN.Y. 1984).

Séction: 15(a){1 )0 the Bxchange Act prohibils a broker or-dealer from effocting any
traiisdctions i, ‘or-induging oi htténip&;é,t.o induce the purchase-or sale o1, any security without
repistering ss, or'assaciating with avegistercd broker-dealer; unless such broker or dealer (1) is
registered with the Commission itf akcordance with Section 15(b) of the Exchange Act; (2) in the:

case of a natural:pérson, is assiiciated with axegistered broker-dealer;or (3) satisfies the conditions

of anexemption.or.safo harbor. SEC-v. Martino, 255 F. Supp. 2d 268, 283.(S.D.N.Y. 2003), affd,
94F. App’x 871 (2d-Cir. 2004). Thee registration exemption for associated perstns is not available
if an associated person engages-in secarities transactioris that areyot withinhe scope of his
employment with the registercd ficm, and #he fegistered firm is unawiire o for has:not-approved of
the Mt.ﬁd person’s involvqmentﬁhjéﬂxmﬁctionsﬁ This practice’is called “selling away.” A
vegistered representative who is selling away may be liablc tfopy‘ip,léﬁons of Section IS.(a'): See;
&2, SEC'y, Ridencut, 913 F.24 515, 517 (8th Cir. 1990) (bond salesmiari Violated Section 15(a)(t)
by cngaging itr-a series.of undisclosed, private securities transactions as part of private bord
business.of which registered firm had no knowledge or opportustity to supervise).

Lioyd, as a registered representative of LP'L, was an associated person-of a broker-dealer
registered with the Commission at the time of the fraud, With regards to the Forest Conservation'
entities, Lioyd acted as 4 brokerdesler by: (3} activelysoficiting and inducing individuals to invest -

eosupensition for the offerings in the case of Forest Conservation 201  and 2012 H; respectively, -

17
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while iisappropriating client funds.as his compeasation for Forest Conservation2012; (3)
handling investor furids in barik accounts which Eloyd controlléd; and {4 purchasing ownership.
vinits in thoreal cstito Herings tising the investirs’ pooled furids. Lioyd testifiedthat ho croated
and 50)d inveskmérts in'the; Forest- Conservation entities ir2 61 1 -axid'i’.Ol'Z',' and-then. useé th.e funds
raised t¢ pntcbase ovmensh:p umts i the t%l cstatc oﬁemgs wnhout mbmimg or seekmg
appmval ﬁ:om TPL. (SeeExlnbxt 4at pages 72»75) As such; L%oyd was ‘*sgllmg avmy”

LPL in 2011 pnd 2012 and; therefore, was ongaged in gecurifies transactions that waepqt:w;thun»
the scope of his employment with the registered firm and P was hnawars and did nat appicove
of Lloyd’s involvement in.these transactions. ‘Asa result; Lloyd violated Section 15(a) ofthe
Exchange Act lry‘acting zs a broker-dealer without regjstration.

C, There is 2 genuine issue of niterisl fact as to-‘whethier. Respondent violated the
annfraud provision of Sectiom 17(a) of the Securities Act of 1933 and Section w(h) of
the Securities: Exchange Act of 1934 and: Rule 10b-5; theceudder, as well' as the
proliibited. transsction provisions of Sections. 206(T), .206(2), and .206(4). of the
Investment Advisers Act of 1940; and Rule 206(4)-8; theréunder.

Lioyd. contends that thérewere no violations of Section. 17(3) of the Securities: Act of 1933,
Section 10(b) of the: Securities Exchange Act of 1934 or. Rule 10b-5. thereunder, and Sections:
206(1), 206(2) or 206(4) of the Investment Advisers Actor Rule 206(4)-8 thereander. Again, his
Motion for S;mm_\ary: Disposition should be.denied because the Division"s case ini chief will show
there is a genising isstie of materidl fact as to-whether Lloyd violated the antifinud’ and prohibited
trsmsaction provisions of the federal securities laws.

Iations- of the Antifraud. Provasmqs of the. Secunttes Act of 1933 and and the
Securities Exchgx_zge Act of 1934

Section 17(a) of the Secorities Act: prohibits fraud in-the offer or sale of a security by the

use of interstate eopumencé or the mail Section 10(b) -of the Exchangs Act and -Rule.10b-5

thereunder prhibit fraud in cornection with the pirchase ar sale of securities by use 6T interstate

18
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timself personally, purportedly for the purpose ofiivesting'or trading in securities (ownership unit-
offerings). As such, Forest Conservation 2012 meets the definition of an investment company
underSection 3(a)(1)(A) of the Invéstment Compary Act which défines.an investmiont corripany 2s
including ait issuer which-“isor biolds itselfoi as being engaged primarily, ar proposesto engage
pm'narlly, in the “busmessof ifiVesting,reinvesting; 0r=lraﬂ-iq§ fn scourities.” Here, the: Division
will show in its case it Chief that the primary purpose of Forest Consetvation 2012, as Lioyd tald
fiis clients, was-to poo} investor finds in order to acquire"ownership whits in- an. entity that was
expected to preserve {and through a conservation ‘ws‘emcnt;therdg'_y gencrating profits through: tiix
déductions which were larger thin the individuals’ iitial invesiments.

“However, Forest Conservation 2012 was not bownd by its Operating Agreementto acquire
units in. Piney Cumberland or any other specific offering. Lloydadvised Fore;t Conservalion 2012
as to which securities. to acquire and how mnich to aoquire: Lloyd’s fraudulént misconduct as.
related to investors in Forest Conservation 2012 - consisting of misappropriating mvestor funds,
making falsg statements and .omissions to investors. about the use of their funds, making false
statemnenits and omissionis to SPA in comnection with the tansactions, and creating misstated

Schedule K-1s —violated Section 206(4) of the Advisers-Act and Rule'206(4)-8 therennder.

ing Elovid’s; Fntent to Defraud Clients in Violation of Federal Securities

Respondent argues in his Motion. for Summary Disposition that Wyending law. allows: for
an LLC operating agreement to be oral or implied and that failing t include Brown; Carsan and
Malloy. on the Forest Conservation 2012 operating agreement 'was ‘merely a clerical ermr and. did
niot precludet'hei_x:"pa.xticipaﬁon. Respondent is incorrect i:eqausﬁ more than-a mere clerical error
was afoot. For Lioyd’s “clerical error” argurnent torbe believed, one would have to accept that the.

“error” contiinied and Jasted for months, from the-fiull of 2012 -until the spring of 2013, inchidirig.
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the- draftisig 6f an Qpérating Agreement that -failed 10 include Brown, -Carson and Mallpy and
which incorrectly. inflated the contribution amomats of the other fifteen individuals Listed on the
docunieit. ‘The emror ‘also. world have to encompass Lioyd's emails to Zak noting only 15
investors:inf Forest Conservation 2012 and Lioyd's direct respanse to Zal that CarsonwaS‘OUT’
of Forest Conservatioi 2012 and ot participating, a méré four-days aliét Liayd deposited Carson’s
cneckmm e Fordst Conservation 2012 Baak acoount. Firthes, the &iroé would have to iiclide
Lioyd’s. assertiom that he, @ Ticensed CPA and pircfessicnal tax-preparer; made a $24,250 clerical
error when he initiaﬂy claimed a personal investment.of $41,052"in Borest Consévation2012, but,
after the SEC examined his office in:March 2013, he. later realized his mistake and only issued
himself'a tax deduction i May 2013 based on thé $16,802 for which he actually wiote n check.
And thie error would have lo-account . for the fact that finalized accredited investor
paperwork. for Brown, Carson and Malloy never made its way from Lloyd to SFA. Purthes, the

Division belicves that Lloyd’s motive for the fraud stemmed from'hjs struggling financiatly. in the

wrionies o 3 prior sponse~ ahd had to repeatedly tap a bank line of ereit in the months leading ip
to the misappropriation fromi clients in December 2012: Tt strains creduilify. to argue that one could
not have lovked at the Forest Conservation 2012 Operating Agreement -that Lloyd provided to Zak
in 2012 and noticed whether 15 investors or 18 investors were listed as participating in Forest
Conservation 2012. The operative document Was the Oporating Agreement listing only the 15
participants; not including Brown, Carson and Malloy, and should pot be disregarded to excuse
Lloyd’s attempts to éonceal his fraudulent scheme.

Parthermore, Lioyd’s new version of the Operating: Agreeraenl {the “Amendment and
Correction tp Operating Agreement of Forest Conservation 2012, LLC”) was prepared dnd signed
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after the SEC’s Wells Notice of Junc 17, 2014 to Lloyd. The document appears to-reflect an
attempt by Lioyd to convince investors to sign on. to a version o events that they could not
sidepéridentlykow is frile?

Wyoming Law allows for LLC records filed withhestate fo be-cortected “if at thi tithe'of
ﬁlmg the tecord.containéd inaccurate information or was-defectively ngned » Wyo. Stat: Ann..§
17-39-206 (2010). Howeves, Wyoming law do.es not cinidone a&the-fact cotrections or implied -
readings of an LLG operating agreement to' ¢onceal a fraud. Furtlier, the provision of fraudulent
information to the state in LLC filings i§ grounds for the deeming of the LLC as defanct,
trassacting business. without athority, and fn forfeiture of its articles-of organization. Wyo. Stat.
Axn, § 17-29-765(c) (2010),

Though Lloyd srgues an implied operating agreerient imight exist including Brown, Carsor
and Malloy, it shoild be srioted.that, as Tom Long, Esq. wrote on page 7 of his Report, filéd -as
Exhibit 9 to Respondent’s Motion, “Wyoming ‘courts have in the past denied enforpement of:
various cositractual pravisions in firtherance:ofequitable principles involving a duty of goad faith
and fair dealing, ‘homesty and redsonpebleness, uneonicionability, materiality, commercial
impracticability, and other factmal circumstances leading a court to find enforcement fo be
inequitable.” The final list of Forest Conservation 2012 participants was established on Decemiber:
7,. 2012, when Lloyd ‘created the Operaling Agreement listing the 15 investors dnd. wired the
entity’s funds to Piney Cumberland’s account to buy ownership units. The'subquﬁmt attempts to

argue for implied Wyoming law remedies and the inclusion of Brown, Carson -and Malloy a5

oﬁ‘mng. l.!oyd tmuﬁedundcr oa}h i thasmanerthntaﬁer his clients recewed document. mhpoenas frong e
Commission copveming the offéring, fie “had to explain to fhiem ... what the contribution-ameunt Was: Thad to
cxp!am{bcwlmlqm tothiem. It hed been over-a year or so. Thcydon"tmcmba' thase details.” Lloyd Tr at
page 126
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participants owning interests in Forest Conservation 2012 are just part of Lloyd’s ongding ‘cover-

ip désigned to conceal his frand.

0oL CONCLUSION

For. the reasons set-forth -abave; the Division' respoctfully -roquests that ‘Respondent’s

Motion for Suttmary Dispositioh be denied,

This ) & dag of January, 2015,
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