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....... UNJrED STA.�E$: OF AMERiCA 
Before the 

SEC�ms �i>.�CIIAN� c�JSsl()� 
I RECEIVED­

JAN 26 2Dl5 
AD'MINISTRA:TIVE PROCEEDIN'G 
: Flle:l'i�: ·�lfilBi · . . . IJ)FFICE OF THE SECRET� 

til �e.�tter�f 

PA�·�DWARD ·�ED.�:LL0¥J)�·JR., 

DJVIsi«JN:O.F EN'-ORCEMEN.l;s 
· ��rQ�s��iN :�P.�Sl�ION.:f-o 

.. ltESPONDENT'S:·MQT�ON· FOR 
: ·sVMMi\RY-:DisPOB.m6N. · c� 

. 
• • • • • • : ·- 0 • •  

Res · · ndenL: · · 

P\Jl'S\18t:lt tO .the· Motion. to� ·summat)r. :Disf)9sition filed in· this ·tnstter �n.lat11UUY. .16,. WlS 

by Respondent Paw Edward '�"".1:-loy�,.Jr., CPA., the ·pivjsion.o:f:Enfotcetnent (thQ ��iorrs) . . .
.. .. 

�f the U�S� S�urities: :and .Exc�g� CommiS:SiPn (the "C�mmis.�n") J��eby ·IOOV� th� · 

Respondent's Motion b.e-·d.eni�- ':fhe D:ivisic.tn demopstrat� m its �upportiilg Juief con�h'J3: 
aq,rumen� � cl�o� of·au�horiUes �lilt �����erit ·i.s �ot entitled· to judgment in. his favor· .and 

that tlle. OiVisiq.n�s _case in chie� t:o ���ted at the: hearin$.sched\Jle.d .in this �er to·� ·otl 

March 16, 20ts; :win show:· 

1. Thez:e is a genui11e issue of materi� fact as to whether the trartsactions .at. issue. 
. . . 

involving tbe·�O� �ation entities: aT� $�VUritici uuaet Secoon·2(a)(l) offhe .Securities Act· . . . - - . . . . - . . 
of i 9332 �d"' therefort; ·whether tJie. Coinmission has jurisdiction over the transactions and any 

. . 
conduct in �ection·therewitb; 

2. Tfi_e� :i_s .a-'gc:=nui�e �ue :of nm.teri:al �ct�: t9. "'�e�er �nd� ·in offering and 
seliing 'the r:OreSt C.onservm.;lo:n entitie.S .�oJus· ��-:planniJl:g anc:tfuvestrnent ·adY.is<>iy · �1icnts,. �cted 

as � unregistered biaker-��le.r jh-vio�tion of S�on· VS(a) .�f � Securities ExclJange· ACt o.f 
.. . .. . .. . . . . 

---
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3. There is a genuine .i..�u� ·of material .fa��: ·as to· ·whe�. ��4ent �lated t� 

antifr:aqd provisiom ·b.f ��n· i 7(a:) ·I;)�· the Securities Act �,-t· �933 .and � :lO{b) of·thc 

S.OO.Uriti� �x9¥.nge. Act�l934·allil'l�.ule 10�5� thereUnder;� w� as �be·pro� trans�on 
. - . . . 

(aJ 003 

P.�:9�Jl$ of Seaio;ns. �06(D�· ·��.(2�� and. �06(4) ofth� �v�ment A�viseJ,S Act �f 1�40, ·arid. 

Rule 206(4}-8;th�. 
Wl1a£$FQRE� · · for· the r.easo� !Jel: ·�h in the aceompJlhylng .b�e� t� ·Divlsio:n· 

respectti�Uy �y�:that �Respo.ndent'�.Motion .fur Summary ·pispos��n be�� .. 

·Ro . 
. 

. 
·• :Schip¢� 

Brian . .  M. Basinger · 
AttQin.eys for the ��ion of EnfOrcement 
SecoritiGS: and Ex�hallge cotntrdssion . 

950 B. Paces ·Ferry·�a4·NB 
Atlatiia, �� ·30326-1232 
(404) 942·0688-(S�er) ( 404) '84��5748. (Basinger} 
·�ec.gov bas�erb@see.�v 
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. Befo�the 
·s.ECURrriES· AND·EXf:JlANG� COMMISSION 

AI>.MINIST.RATIVEPROCEEDING 
File·NO.: ��6�t�i: · · · · 

In-the: Matter· Of. 

�AVL ·EDwARll�D� t;,jnyo, JR., 
CPA. 

a ·. ndent. 

BRIEF IN���RTOF'.ilMSlO�'$ ):tESPONSE IN OP�lTlO�.·T� 

· �POND�'SMOTION·�� SOMMARYDiSPOSITIQN. 
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UNITED STATES OF AMERICA 

Before� . 
:sECURITIES· AND ·EXCHANGE COMMISSION . . - . . . 

ADM..IN$TRATIVE.PR�DING 
File. No; 3-tlitM.. 

In tlic-MAttet of 

PA�·EDWARD �EO�'LL9YD,.Jlt, 
CPA, 

- Res olidmt. · 

BRIEF·JN.:���'I'·OF IDVISION'S 
.RESP.ONsE·.w:aP:POsiTJON.TO 

. 'RESP.oN»ENT'S·i�ionriN ·FOR . . . . . . 

-SUMMAR.Y·DISPOSITION 0 • • •  • • • • 

Pursuant-to. tile Motio�. tOt. Sinn:maty.Dispositi�n·filed �.this. �tter-on �� i 6, 2015 

by· Respondeat r�l ��ci '''Ed'� Lloy.;IJ J:r .. ) CPA, the· D�ion :o(Bn�Qrcemenl {the '1)wis.ion"l . .... . .. . 

�fth� U;;S. Securi.ti� andExcbangeO>mm,s.qion (the-�Coritmissi9�, hereby �s.this brlefin 
suppnrt of the DMsiQn�� Response.� .Opposition to Respondeot'�·Mptio� fur SWllJD31}' 

DispositiOn, 

1.. STATEMENT·OFFACfS 

�ent Paul Edward· "�d,, .Lloyd, Jt�� is a NQr.tb .Cam lim-licensed Certified public 

accountant ("CPA ry and iax...planner and PJ:eparer. Lloyd � t�e sole owner·ofhis t�-p1anpin� 

bus�, �dLioyd & Associ.a.t�, PLL� Between October2� aud lyfarch 2013, he. �·w.as a. 

registered representative md. .asso.ciated person ofLPL F�cja\ ;LLC eLPL 1, a �ro�-deaier 
and investment adViser regJstered wfth'the ���s1on. 

Between A.ugust·2012 and De�mber.2012,·Llo� iitqll��evt#�ofhis tax-plann� 
clients; inc�l:l(ling four who .. aJso wero ·Lloyd�� LPT�. ioves.tment �visocy Qljents, to pUr�� a :�otal 

.Of$632,500 of utt� ttl a ·ijnli� liability comp�Y ana .�ecfal p�pos.¢ vehicJ¢ .tbaf. L:1<>y4 

·created and 'COntrOlled, -called ForestConserlat.ion �012. LLC ("'Forest Conservation 2012"), . . . - . . 

7 
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�gbForest Co�ervation.20J2,. LlQ� ,pooled� clients� ·fi:in� an�.P.9r�hased units � 

.a private Rcgulatio� �· 9ffering (S��-�xhlbit-l) ofm u��.te4. entity �ea·�mey CumbC?t"lsml 

Hold.irig5,. LLC.(b�fler, "Piney Qunbert.md") which had filed a �Qrm JJ (Noti�·ofBXempt 
.. . .. • • • • 0 • • • • •• •• • • ... • 0 

• 

otTermg. ofseeuiitie,S):(See_���t.l) with t!W��n. P-iney: Cum .. land.planned t(r 
0 0 • • • •  • 

acqUire· a·colll::re.liiiig int�¢. in. ian� 'thai �Qli�. ���'be "e.valuat� ·fit an. �V<::sM:l�t d'eyelop�t 

or·fo� preservatidtithtP.� a.oops�o� ea�ent� T��·�g s�Jor·P��y·QJ�erl�� 
notedJ?�pag�3.4-3�·t�proj���·had.��-ady�n4ueted·�aty·f�ib'ility�di� 

for investment.�d ·COl1S�n �pti� HowelTer,_ the final deciBion as 'to. whether tb develop: the 

land ·nt preserve if would· not be �de un� �er. the. q'irering was. "C?losed' and would require 

a.PP,tOval-ofthe majority o.fPiney G�l?.��d-inv:estQ� . 

�012 

. Under'Section 1700i) oftheiutemal-Reyenmr� thc:ow�"rifland ��11.� set aside·as a· 

oonscrv.atioi1.ease�t·�y t>btain a tax:dt;d�Otion ·equal.to· the d«fcrence'between �hYPothetical. 

best-use.ofthc.�ed land·(e.g.!': us.e. fur a residential sub-div·ision) �d th� lQ�� existing v�ue· 

of the unde�elp� l81ld. Invest� in a i&nd-co�erv�tion easement occors ·when an investor,..for 

the _purpose of obtainin.g th� .Q�efat of� t&X deduction, .a� mi futerest 1n Jan� that iS. then set 

aside for conservsiirii:,. puuxJscs. The .value�fth� � d��n .resl!ft�g ·fiom the �ein�t is 

typi¢ally a multiple 0( the v�ue. of�e owners!lW· mjts. purc�s�. by .the. investor, thereby leadin� 

to .a net pl'Qfit in Ute torm o.ftax .savingS futthe investprthat aregreatertlian the funds ac.ed to 

acquire the own��P. units. 

Lloyd repr.eseni�-tQ ��lien� that an easement w·as tbe � o.lltron;i�·ofd� f)ney 
Cum�lan� �ff�g :�d.tbat Qn� th� ��ent to.O� �ff�t, ·Fo�est �nserv�jon �Q'i2 waul� 
·�� a singular. tax .. deducti�n b.asoo: on its�led. m�estm� ·in ·Piney. :eumbei".lamt ·LloYd 

explained that .be would then tillocate the. tax d�O�Qn·�A afrO .rata basis among·�ho� ��ing 

8 
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�terests iri �orest COnseryation 2o1·2:- ��o� .tunber told hiS clients :t._.the v� m terms of tax 
sayfugs:trom. the dedu��·that. �·woUld: obtain as arcs� offhe·investm�t woUld exceed: the 

��·���each��edthrong��e.�ifering ... fQr.�l�Lloyd�majt�=F��· 

Con8et:v�oJt*2Qt��inY.es:tot AshJeyB)i�wn. Hoo�·oit Noven)� l5� 201� ·'Yrltitt;�· ��A S3S,QOO · 
oo��Utio�·int�ihe �d:trust·��·ymit.:tP.�.appfl?xbnat�lY..Ss1:Q�. ·�·w�:11Ctx!·a.·cb�IC� 

to niy a.ftlce· fur·$3�>'�.�kcn��16 �o Fo.t:est Coils�ation ·20:i2: .LL9: by �oveti'iber·�� as 

[sic]-�ner i:t?po�e��!(S� E��ibjf3). Hc»Jcs. 'Wroteher check for $-��,OQO.on Nov�.·2.0,. 

201� as Lloyd instructed� and�LICil}'d d�sitec;f the�eck·six �a)'S. later. 

�il filet� �lQyd's off�g W� ·a fi:aud, Alth<:J�gh �loyd sold to·� clients $CB2,S� of 

interests. in P.P� Conservation 2'>12,. he Used Qrily $$�S9Q.ofthe·Piientj'· ��·.raised to· 
•

• 
• 0 • 0 • 

purchase own�· �itsDfPfuey �uniberland: and ���ptiated theremainderof$·130,000, 
• 

• 
• - • 0 • • • 

The fundS tliat.LlOyd �isappropriat¢ �er.ethe �ated investments of.three·oflrls tax-planning 
. . . . 

clients (C.bris<B.n.>WJ;. J_ames ·CarsQn and. �ike ·M�1oy)� Lloyd was .required tQ identity the 

��·ofFtlrest Cpl!S¢iv.at1ort 20i 2 �d.prov.ide··accreditOO jnvesto� paperwo.rk for C?8ch· h}y.e8ror 
to .Strategi� Finan<;iai Al&nce (''SFA"), ·ihe Jlro�er:<Jealer·sponsoring the �n ·I) o1fenllg. 
{See E���jjt 4) .:Ho�ey� � �- ���m:iications wi�h SFA registered r.eptcSentative Nancy Z3� 

('Zak"), Uo� identified: �nly fQUtteen ofliis ·clients (inCluding the· fuur who. also were .his 

advisory clients)? aloog ;vith himself: � inv��-and never confirmed �Y. participation by the 

Wree ol�ents whose tnOOCQt h� stole; 

J\�·®��int in eMly P�� 2012�: Lloyd l'l'9v:id� 9ar�-n7iS �raft Pawt:W9it �a 
potential.in�rto·:�� �r revie��· ·This led· zakio �il.Lloyd ()n December- 6, 2012 with 

various q�estions,:4lclqd�g.a req�est· mr LloY,d.to. indicate the..atn()unt:�� w� �v�g .. 

Uoyd. �ndedto_ Zak_by'�m�l �·he�:d_ay �n Decembei'7; ·20i2---��c4 .. wasjust three days· 

9 
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a:tl�4eJ:lQ�· Oumn's check into .tho Por�st-CollSCIVation 2QlZ �ank acoount-telJing �that 

�n �as··�'9UT'i {�&SiS in·orig"ina.J] .ofF.Orest Co�•ion.2012. Wanting tQ ·COntinll �hat 

sh�undetstoo.d what L-loyd meant;.Zak ·then �iled LlOyd· thc.smne:·daY fur lUither -elarifi�o� 
• 

• • • 0 • . .. 0 • • • 
0 

• • 

�tiii� ���:� �t·parti.Qpa�& ·��·?" 'rq·(hj� L�yd responded."�Y; ·YirlimgJnmk in 

ail.� to: Zai<;; ·''Correct:�_(S:�-�bit·S} 

·.A:il« �4ig·eotittibutiO'g ��-from all-seventeen clients ·wheill"L..IO.y� -� iritri 

participatm� in �orest·Gom�i9.n-2012, I .. lo�.then.�� -� �igned an o� -��4nt. 

on"Il.ecem."b« 1� 20�2 fur For• CQnservatiOn ��12: (hereafter; ''Operating ��t") to which 

he. attaclted a-�ule ofonly tift� mvestors (fuurt�n �veStors.pl\.is himsdf),. o�_�e 
names ofthe-tbree.clientS:VihOs� funP$·he �rop"ri.afed{Bi"Q� Carso�·�d.Mall�y) (See 

Exhibit 6). ·otthe $:13.0,000 from. B��wn, Carson·ami"Mailoy·tha�. Lloyd.diyerted 10 himself; he 
0 0 0 

transferted $lOS� 750-to other �ceo:oot.s:that �or-hi$ Ctirrent .. �use. oon�n�, �then claimed 
the remainde.r�-$24,250,. as part efhis�wn ftaudulently-.infla�ed·ptnOnal inv:est.ment in Forest 

Conservation2012 for atptal·of$41�052 .(�ec··�xhfbJt"7), eVen tbou$h·tioyd himselfo�y 
deposited a·®.ee.k.·to·��cipate for $16;802 .(Sec EXh;i�it.8)� 

Lloyd.took adartlonal.stq,s tp conceal his scheme .. After �orcst. <;on8e�ation 2012 

received its sin�lar tax. ded.Qctji)� bS:Sed on its ownership int�est ·nt--�¢y �berland, and: after 

�014 

the SBC examitled·Lloyd's office in �cb.2013. to. inquire about-the Forest.COnsefY.Btion entities, 

Llo-yd prepared and distributed to all sevooteenof� �en�·individuallnternal Revenue·Servicc 

{''IRS�') Scbedu�e ��1s tbat:w.ere �udulently �ed· (S.ec. txM�$t_,� ·notjng· �h par_ti�ant?s 
�$ar� Qfpr9iit1'" ·wm the Forest Cons-erVation 2012 �vestm�t). To the� tax.�plmmhtg clients 

whose ��ey he SU?�e� �yd �vQ ��¥� K�ts: aiiacating a tax ded�ctioqtbat ttQne of*hc !Jlree. 

cli�s . .had �ed ·beCause their funds w.ere not used in tht.'1r names to ·purchase.ownerstnp-�s. 

10 
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in Fo� Con�n.20l� they were not_ listed on the fQrest ·�ion 2012 Operating 

A��r � ·�g Dnr iii�«� in Forest Cor$�:vation 201;, and. they W.f# nev� identified to, 

or approved .by s� A,_ ·u.aoor� ·i;rivestors;. To tbe--re1l';Ul�g. foUrteen -cU��;. Lloyd� �t 

Seh�ole F;·I� -� �-�_thccied:�:thatthey �ho\lld·ha.ve eaJ;tie4.· �was.tJte.tesn.lt-of . . . . .  . . 
· L�yd � to-<=Oncealbis. s�e.rite-by·�o� ·�s.s :�ll ��� �ii�� 9n �·Pr:P ��"basis �-. . . . 

ta� �ediicti�tlia�.jir. a�litY, was. �:9n·� use."of:onir· fourteen _clients? 1\lnds_,_-�lus .his. own 

investment;: to pur����its in Piney Clun��rland. Lloyd.now n®.lCS tliat be-w� dJ:.c a·� 

planging � trom-�ch client; whkh. ti1�Y reduced :earih �t�� �unt of·fitadS·in�� �. 
�;r::est: q,nservatCQJI �()t:2 .In-mG4·tll.cre .i�.no·Written-ev.id���i9f �y s�� f�:bemg 4iS�1�sr4 by 

Lloyd to· his:·elie.Jjt.s·�·the:�·ofth�9ffe�ing?.unlike the !>ther fq� ��un �tities. �� . . . -

c�� �d is inCQ� w� ��-client jnvestmenlant.ounts tlmt.L�oyd provided to 2�. 

Between . .D@ember. 20 ll·rutd."i>-��r 2014 Lioyd l� Q�e4 :and sold interests ta.-his 

mt �� �clients in tw� �th� Lloyd-created·�� purpose·vebi,Qles_ simjla;t tQ f:Orest .. 
Co�n 2012. Sp®.i;ijcally,. Lloyd. pool�· �vestQr.Umds tliro.ugh Foresa;:Co�tiori·20I �' 

LLG:ill oi'derto .buy(;wnership �.in �offering·(S� �it.lqj _by·Ma�te �u�_LLC 

t'�lc.·F.q�es�ian,) (Whioli also·filed a Fonn·D with :the Commission (See Exhiblt lJ)) .. Lloyd 

also ])Qo·� invest�.f� d�u�� forest <;;onser.v.ation 201.2 � � �.ard.er to bay own� 

�i� ill� 9��g (See Exhibit 1�) by �eadow Creek HQldi�� LLG (''Meado.w Creek") (wbich 
CJl��.fllcd a·FormD with the G.ommission {See E�lt13)). W}leQ·selling �tcrest$ inth�two 
C?ffcrin�. Uoyd �e:cted &.orn�ct"l �vcstor a� w.bi�·he disclosed upfiunt-: tirilike 1n the 
Forest. Co�erv�n.2012 ,,..ing �ranging from$.4,500 tcj $7�500 per. in¥estor .. Lloyd n.cVer �old 

LPL�:fany.ofthe.offeilPJ!$9�investments.irtthethr�·.f.��-COn���nEntities.:an4.-LPL4id 

not ��these-offerings. 

11 
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U. �E�L·ARG�T 
A., Thet:e · is .. .a . geriuibe .Issue of ·matenaf ·raet t�s. to wlietJt�r the tt.ansa�.tion� a�. i�su� 

in��· ���ror.��·�������.�� :en�tl� . . ��� :�ee��.-���� ��fi• ?<aJ(1}. �( �� 
·seeilrlties ·Ae�:-ofl933;. an� th�re�ore; ·wh�r .�e .. €onun�on �as .jnr�sd•dioJJ.:o\1er 
ihe��ctiOns:and·aity.��itduct m: ��on:therewitti. · · · 

• • • • • • • 
• • . ...... . . • • • • • • .. 0 0  •• 

Lloyd eo�·:m nis·MoiiQn fOr SumlfWy D.��fion· �:s� bi�:�nd.uc?f·�id �t 
• ·· ,.;.�w· .. *·� 

. . 
��

· 
. .. ;� . .. ���.-M•L---•�o;�.�fii�. �A:·n��nio�.a6aiYt�:�·�u�bedismi�. mVQJ.YC'u.ae . J-Illl'C.I�iSJ,t;U�'ooc l,. "�'�r� . r.;sv_ e-a-•. · ·. . . 

- • - • • 
• • .. 

• • • • •• • • •• -- - •• • • • • • 0 • • 0 .. • 
: - • • 

• • 

no�cver, ·his Moti9n· �-r·S��·Dis�sifion .snould :� 4eni� pecause:th¢:Pi��n will sJ:tow 

anylie evidenc.e-at.#lehearilig that a rriateria.l �t elrl�s �·whe#ter.Respondent's:�.uct. 

inv.olved securities. 

� �ne-nfany ap�lys� ·as to w.hetlmr a.p�CU:18r :iDs�� i$ � s�ity Under 

S�icin2(a)(l) of� S�urities Act �fl93� C'�oc��es Act''� and:'Sectio.It 3(aX,lO�. o(the 

�e®rit�Excbange ·Act· ofl,931:&-('-'EXChange Ace1· i� the $Ubstan�rather- than thQ form ��the 

transa.ction, w:itb. @n. anphasis on .�nomic -r.eality� SEC� v: W.J� Howey Co.;. 328 U.S. ·293� 29.8-

99(1�};. Umt:ed Holisin�·�g�atioil.·fnc. v .. Fo�.421 U.S� 8;37, 84�'(197?)._ I.�.:v�t�ent 

schemes ·may ·fall w� ��yetalorthe :categoiies .of in..c«nunents ino1uded within t:IJ.e·de.ijp.iij9ri':of a. 

secun'ty. Tcherepnin·v: Ktl'ight. 389U.S, 33� 339{1-967). TheHowev�.sup� definedan 
• • • • • 0 . .. • • 

investment·wntract as� contr.act,·tran$actio�.orscherne whereby� �Qf®n:.(l) mv�s � ��ey, 

(2) ina ®1ttt'ttQn �erpnse; and.(�) is)� tQ expect profits.sol�ly.from Ut¢ eflh:r.t.s·�f���� 

or a third party. �·ee ·also Roo�Qn. v.� GIYn,n, 349 ·F.3d ·I 66, 170 ( 4tb·Cit. 2003). 
The� elenJ� ot;�he'!itt.wey-tm,. that a perso� .m.ust: m��:money� �· ·� th� 

investor must. �:mmit liis. assets· �o the enterprise in· such ·a rn.&nJler as to ·subjeet h.ims�lf'to .financial 

l9ss:•t SEC v: P!Qa�w. 923 F. Supp. 76,80 �:o.� N.C.-1996}; � Hectot.:V .. Wiens;. 533 E;2d 
429, �2 (9th Ci� .. l976} •. Here,-theD�vislon WiiJ-sho\Y.m·iis case in·�hieftf]at.Resp,Otld�l sc;llicited 

� · indivldua1s tQ·p@vijC ·�Piis to· the Forest· Co�rin entiti�, pro:misinJi. each indiVidtJa} would 
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��his or he( pro rata .interest in the total ��iiip units that the·Fo�.Co�ation cnt!�es 

�ur�ha$� tllroug�.�he.i:eal �iife.inv�-off�gs.sponsoted:�y .SFA •. The-a:ff�ring suriun�cs 

fo.r:the�mp�� selling.·<?�)! units· thl'QiJgh. SPA ·explained.tliat 1he:�mpaoy manag�­

woul4-·��nend·to·�. of:��-eo�. whether to·p���er-·�1:1 jpv��t;n� pro�� ot, 

�-.the-��ative, a OO.I$Watlo�-�� .PrOposal ·.puri}i�, tJI�·offe_rii���:�pla#i� 
that:the..oompani�.:w.�-wd.er. � 9hlig�tio� ·to· &filnt a .eo��aiiOn .. ����t: fur nn.y �:in 
land the co�an�� �. �-eca.Use Lloy�'s �s-<:-9nn;nitteCI �ds 1ind. subject� themselVes 

to .the:riSk-of.fmancihl.lo�:·tt�� �.prong of.H�W¥ .is .satis�: 

.Tbe.seoond element QfHOviey· ..... mq\iiriog a "co� enterpriSe��·�.bas been interpreted 
- • 0 • • • • • 

• 

�erecntly amon� the. nation�s:�r.cuit �1¢:8. The· Eolirtli·Circzuit, �h�e--��_pQnde#t. ies:�es �d 

ftom.wherebe·-o� an4. ooJd securities t_0 ·rnvestom in �arjo�� -��held that "horizontal 

���:·' w.�:pro�s ar� �uted on.apro:r.ata ba$is to inv�tors whose �ets were 

poo-lcdlogetber, ..is -sufflci�nt tQ �W �co� enterprise.. Teague�. ·Bakker; �5 F. 3d 9'7_�2 986 n. 

8 (4�qr: i994);· -���·$,EC �: Morklinger,.489 Fed� AppX.:937,940-941.(6.th Cir� 2012): 
. . 

(holding � �EC su.fficiently1llleged that iitv�W1en� � nn.U£. :Constitufe4 �·�euri�es"' .un�� 
federal ���Ud law \Yhetet��-S�C-alleged·tbat furidq :were.pooJed in a common.bank 
account-� used fur the LLC•.s ·eltpenses and-where the�� princip�. t:e.Pi"es�ted the LLC as a 

passiv.e investment fi?r ·Wbieb inv�tors OO"Q.ld e�pect-�ignificaut returns). 

Here,. the· Divisian �xpects that i:l$ case in .chief will :show· $at :there �lY· is hOriZontal 
co�nality-bet.ween:the· various: individuals wl» eo�'\l�ed; fugd� io the Forest Conservation 

. - .. . . . . . - . . . . 
CO:titi� as �loyd's clien� wro� checks to· the bank accoUnts id.entlficd. b� Llo-)'4. St;rbseq��ly � 

Lloyd-used those. po_oleP. fu.nd$ J-0 makepurcllasc.S ofo�er5hip units iii �-P� C-umber��,. 

Maple··Bq"u�an-and Me.adow Creek o�, 1-��iv:eJ¥. 4oyd,s clients· who held �wnersbip 

"}j 
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iA�-hl th� Po� �����on entities were el1titled, -l1��-<ln thdt· p"rO 1�ata purchases of 

O'Yll� mter�,. �:any �tsnr108se8 achiev.ed: � t�e.Q-�·p p�� ��he 

offering entities�·�ctively .. Furthet;in;v�tors· in the.F.orest ¢ons.efValian �es ultittiate.ly.· . . .. . . . . . . . . 
. s��:_in_�e net �in: tlley a�hi�v��fthrn� Pr.t?.JYJ!a taX d�u� t�_ttduceci. thei:t: lq.9.�i�� 
-.......... I·· � -:-...:tted:wt{ · tei ·to · · · · · ter .saVings·;� :faXes par thari ·11.;-funds ·they imtially � e�co1p�� . m:a y .a� .. fla: . . . . "· . . +tV... .. . . . 
investtd1· 

raJ 018 

· Fiilal�y., �e thii� ��t ofH�wey. ·that investors expe«�:p.rofits tp �� $>lely: .froJ\l"tht:, · - . 

etlO.rts.of�·requires.a com w e&imitic "(_i) that. U�e �J»�?' �mvided; to:offere� tend� 
· ·ln.du �l-.ao·· ir · ··iuis .. ·.· .. the··· ssibii'ityof�C! ':2)+'t-. ... +the .:firs·sreoffered�·the· m. . ce . .t''4�es y � � ._po ,. . !"�..,�� \, u• � . . . . .. . ;au 

torm. of.eapital ��ion ot" parti��ation �-earnings . .. ; and {3) that the. {m?·fit.s offer�twould 

be_�ered.��.theefforts of<?thers." Teagua 35. F;3d.at 987-. ·He�et·t�e:Di!i�� � sbow· 

�-are two ways ·ih �hicli R .. rid��� dienh: t�sc;hablY·e'.tq)ected·protits· nom tbe efforts .of. 

otherS .. �itst, the elients-teasooably ·ex�teil -pto.1irs ·lhun."their ��pati;on fu.ll:le Fo�t. 
Co�ation enti� ��e.off�g ��i� exp�ined that the �:int�d� � accp,lire. 

a cmitr�Hing: int�� iQ.Ian4-wl;iicli, ·�<;ler_(me �cep� ... cq�. oe·dey�l� tQr pa¢it th(OlJgh t®.: 
. . . development �a ·$ale·o-f r�i���l.lots. sq,ar��, LJoycJ1 s .ell� al�o· reasonably �eel 

pl,VfitS. ii'oD:'l"the. ctfo� (»r O.tlt.crs ��use U>� jnd�cyA .� �U�JltS tp ·invest in tbe Forest 
Conset:vatjon· etltif_ies by eQ1Pb�sizing t� �ecJch eli� w�uid: r�iv�-a � d.eduction and . . ... 
corresponding.4� W: income t�es nwed ofgr;eater �lu� than· �ch �tient'S· mitialmvestJ:rient, 
Le.., a �tet. J)roii( e���u�h pm#ci�c)� m the �tj�at�. r.Q�iOn e&SementS. 

1 ,B«.a\lat tli� .fortunes .Q(UQyir.s� wert clcaity jnterw.o.ven :With ihe ·ctrorta.8nd:successes ·or lhef.ore!it 
Con�on::�titi�aecdeid, �ti�ed�d.m��1�1y by.J:loYtia �e:&SQ hi�mt�mooallty� � � SEC-v. Reynoltl!, .2Gl0·WL 3.9.43129., •J (N.D..- Ga. ZOIO) (finding· ��r�onality establisheCI.beCause.inve$tot'$. 
'�a�� 90 {�promoter��lpUlpOI'tcd =ptdise�··�nf4bg �-;·�� �·pr�� Cil�� •'the: 
retums:�t:d�·�h��-�use.of�]·.relatt�lps�tti.W1di$l� :ban�.��-

l4 
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.Case L'lW �atd�g �be. re1a�mlhq,. b� tax benefi� and the existen�: of an "investment 

eq$aet �.devdoped.ov.cr.t�.la.St swercll d��� Ill U�t� H;�us.ing; �ouridatiOn.. ���·. v. 

Fo�� -421 J) .. $. $31, ·853•58 {1.97.s)?.:tlie. S1._1p�· Gourt held·tbafr��entS !lf a �ov�t-· 
��p bllilditig who ��bt· '��$� in·the co-w. in.C?(eh�ge··��resid���··�;�ce did oot 

• • • •  • 0 • •  .. • 

pureila8e��ties,�:.u.id� �·Howov: test.:l)eciiu� the:{CSf��t$-.P��tli� ��m� 
��·�nsumptlon·�r �g ���··frii �� :use'·' and �were��i:soi�lfbi.tbe · 
pro&-pecl, ofacquirln� a place :fa fi.v�:�4 ·®t by fin�cial returns on.tbeir· in�estments:"· �a·, . . . 
the r,...:.;,_ �:.....:t.:i �,.... · · r�-a · e interest. paid bY the residents whilb deductjb)c for ·�.a �=dents' ·tax �wu.u;;a;� � IDQ .. 16ag . _ "'!. , . 

� ... �.. . 

purposes, did not eonst��-a �c��ty" �use such ''tax bene� are ®thing· toor�tl�U-t�· 

which:�·av.ailable to· �rh.otri��·who:p�ys: �t� o� � �rt��n ·l<t at. �:Ss • 

. In=t ���.the��� Ol� $.Randall v. Y>ftsmiamm ·47s �s. 647., 667 (1986);. hckt 
that. "tax benefits?'· from .an-inv.estm.�nt :in a tax· sbelfer were not tO. be tised in ��ting ccactual 

damages,.'? i.-e., the. oourt:did not reduce the '4tv��:recov� by the� b.en�fits �ctuaUy �iyed. 

from a.tax sbelter inveslmeilt whiCh involved· .fraUQ.in. the o:ffering tQmlS .. r4c Randall.qsc.:w� a . . 
dispute ooil<:et�ing\YhetJicr tax b.��flts·WOWd �U�-. �r'f)-�yecyiulq� �·�zy.of 

rescission. ��it:e �ilCient·� ass�Cd reliance o.u R«ngnll in his �otion for . .S� 
Dis�sitk.ln; �� �� �t�dd.ress the.Howey.an�ysis.i'n.any �Jl. Case Jaw before and �et 
Randall. �wev�; � .�lDld ��"��·may-exist in the fOrm of.tax benefits wbf?re 
�� .take.�fficient .. steps to create·the reasonable. expectation of profitS on .the· part �fa 
�er;:.NeWmverv� Philatelic:� i.�,-��8 F.2d 3.�� 394 (6tb Cit. i���), � � 
495 U.S . . 93:() (1990, �lding.�:tax·�efi� alone do not satisfY the "profit�· element under 
Howey ... �� alSo:� in� a ��:queStio�:af-filct existed :as to Whether a ta shelt�' �vo�g 

le��Qld in!�s of�_g�.�prip#ng:�lales. was ·an. !ov.es�t contract tm.der xrn�c;y� .. and 

15· 
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observinS. in dii:ta that a trier of.fa� wQulp Hkcly examine .tbe pt'Qmo,�' � apmaisats, O:ftQrifig 
���·and ."glo�g,, .desa.iption-Qf.the pop�larity of:st8JDl? �lleCtins·* det� .. 

. . 
Wb.eth� a reasonable .expectatum Df);1ro.fits:existed); see also· Jnvestol'S-cf.ettif c:rup� V�. Extended . . - . . . . . . . . . . . . . . . . . . . . . . . . .. 

Warranties, ln9u··l��9·WL "6173.9. at �  2�� (MD. tenl); . 19.89) ("!ss .to �[o.fifs, tax �ts�hi� � . . . .- . . 
·tb.e:�� �4':1�� ·.for.inv�g .aripiOpe#y .cdi18id�teitto be ptofits in·smisfii��� of� 
Ho:wej�•).-

. . . 

·R�g�tess ofwhet;h�thtf"third.:.party·cnt�es at �e·in tbis.ma;ttcr:t;tlti�te1y·choso.tQ 

develqp:�� land far .pt:Ofit -o�seek .tax 4e®Qtions tbroi:J8h con.�er.vation �cnts,. any aucb. profits 

or tax d�u�n.c;. :wqtikf� game�:ed � the efforts ofo� i.e� I:.lo� � man�er P!and 

investment:a��.to �e F.o�'Conserv� entiti� as·well.aS by Piney��f\4,. ��� 
EqueSt;rian imd ·Meadow .�· �Y � e�� w�J.ter�dC!)tial .. lt>t.sal�·PrOfits·or 

easementt�·deduQtio�.net j)rofits,. would m�e fiom;the. efforts·�f o�l:ter�,· � Lloyd�s clients, oiily 

�1 role-wa& to wnle theck.s:.snd. walt .for theirpm rata profit. Once Lloyd's clients 

pt<Wid«< tbeit mYeshilettt �� t() the F�rest Conservat!on. erl!itie&,. tbey .had no role in t�e � 

or fallure of the venhtn:s.· They w� passive investors relying on the .efforts �foth� tQ g�t� 

their pmfrts.. 

141020 

B. T�ere ls ·a gen�in�:issu:e of �aterw ·file� as to whe�hei Re$P9D�e.nt, .hi offering 
and selling. tbe.Forest· ��nservation -�titles ·�o·his tax•pblniU..g &Qd iaves.finent 
ad'l'is.ory dients,..aeted as. an . wategbtered broker.-dealer in vioJa.ttoli of Section 
�5(a}··�fthe.Seeu�ties Ex�ng�Ad of l934 .. 

Respondenfs argument .tbat the .Commission lacksj�r:isdiction.over ·thiS. matter. should be 

denied.becallSe.the.Di�ion will.show amp�c evidence· that Lloyd was a��·as ail:Wll'egistered 

broker/dealer . . Section 3(aX 4) 9:f�e ��� A� d�� a �1>r9ker' as ·�any :person engaged in 
Ure business.of eff�"ting·transactions in .securities :fur the· account ofotl;l.� •l Thep�·"engaged 

1 6. 
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w� orthe mail .. �pecifiea�y, Section 17(a),· in the otfer·t� sale of:a·secutit;y, prohibit.�: {1) 

�loyin� ·any deyi�·�m� o=r··attifi� to defra�; (2) obtaining. �ney0r � �Y �.of 
tnakiit$. .m�eii�.: J!Usst�cn�s. of � ·or . o�s: to .:state:��- � :m (3) eitgagirig iJ;t aey · 
tr.ansad.iO:D1:·J:itiietiee:or '*� ofbUsines8 W:hich ·o� �=�.fra�d or.·d�it. 

-�8@telj;;. :s�9ri. t:Q.(b) j)ftf.ie. :&¢bange 1\r#.," "jo .®nn�9tiQxi witb the." purchase or. ute· of. . . . . 
secari��� pro��� �;y �Pl;J�tive.-Qr·Q�eep(i¥e �� �'= �q+.ian�:in conuiv�tioh �isu� 

rules.�. regt$t:ioQ� -� � .. Comnlls$i0n lllaY prescribe as n� or: �priate· ili. the ·p�blic 
' 

interesfor .for:th�·protetti�n.of·in.vesto�. Rule t(}�u5$.jh�un4�� _prohibita: ·(1.) emp:loyi�.ao! 
device, s.c� or �ce to de�d;· (2) · .tnaking any �ru� . . ��ent of �3 material "fact or 

omi� �: �e .a mat�� -�· -or (3} ·epgaging_ in.any � ·mctice or OO.�e. of. business which 

oper�-� a ��1¢ 9r:deceif. .�mt��- �Q �a�lish a yjo.laifon ofSection ·:t7(a)(l) ofthe S�es: 

Act �d S&1tion l .O(b}:of the. Ex�ge Act an�· �ule- I 0�5 ·rhereUrtaer; _the COmmissiop. must 

�ve scienter, Q.�fin� .. q "a. m.e.ntal. state embracing .inteitt to deceiVe, manq,ulate or · .deft'a.u6l ... ;�. 

EQU.tji. Emst· V- Hq9.bfeldei"l' ·425 U.S;.- -1 85; - 193 n.. t.2. (1 976J VioJatio�s. ofSectioris 17(�}(i) M,d 

(a)(3) :of the S�tie.s Act. taY. be e.stablisked �Y a· �bowing Qf negligence. .S·EC v�· M�� 
Keegan-� Co.� �n� 678 F.3d 1?33, 1 244 (l lth·Cir. 29J2) . 

.Lloyd esui�Ji�ed and* �perated a ·schen1e. or b�ess ·thro:ug"P. �ters.taie eo:mmerce us� 
Fore:st COnservation 2�2 ·to. offer or: ·sell secnr�ies to in<liviqqa� in· diffcten� stat� attd. 

tr.auduleaijy d��-thaf the nmds would" be used· on the �ividu_aJs·' �half in" erder to .aoqu� 
o�ership. interests in the �estate-related O.fferiri�� .l)Qyd ll�Yer g�e SF� fin�iz�-�i� 
i�v��r ·papeoy.oik fa�·the �·clients .. (l;lro;wn;·Cars9n tm.d .MaiJoyrw¥� mo�ey he �ol�,-.��'· 
therefore, Lloyq kepr �ant fi:om patti�pat�� · � the.. ��g .and_ from �� ownershlp_ 

interesfs iq the· For� COnservatiOn 2012 entity. As· noted aboye;::when Zak aSk� �yd whe�er. 

1 9.  
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C8rsqn w� pw.ticipatipg in. the· Forest· �uservation 20.12 offering,_ lloyd ·�nd� t� Z8k. � 

Carsor.t :� �oUT;�; Lk>.yci ���ely t�� �(.feover. up_his.�c!Wme·�y iss¢ng:�d1e4�e ��� s to all 

�t«m. clientS, thereby ·dimiriislilit,g_ !he own�hi� int�_.·Q.W.etf to the fuunee� ·mv�� 

�w�: :to SFA� _ .As suCh,. Lioy� �vi�� ·a �ri�� � .. � �tj�i)g_ �- intent t� . . c:tecei-v:� 
��p�iat� :ord.�� 

·.L�Y4: a� )na4e··�teri�� �at�en�·:an9. o�sj(l�� -�· Qlien� ·Jie. :�o��--�. C:�� 
and ��., .iespectiv�:Y •

. 
ihat. �eir funds ·were ·being :used �o .. . a�:awnecsfl4l-·m�� hi FQrest 

Conser:V�n 2012, but i�Jst� .Uorcf� mi$tppropriated. th�ir. ·&ndS� Lioyd· also 'WOk �eps � 

<:on�l:that h�· bad-�gmpfiat� $13(),-()(lO. �ttoltl· :these· tbt= tax�p1anriirig �lient� dei�ely 
hiding those in4��t ¥� ��m SF� Lloy4�$·�tat.eqJent� and_o�io� .�escnl>ed �� 

w.ere mate_rijll �catise�y "GQ�:ed. �Jte :vWf �� C?f .the. ��t�1�� bife� and. sokl_ by �e: 

proposed TeSpom� to indiv�. who- �v.e· fimdc; to Forest ConSe�Vation.2.�� .SEC v�·.R� 
AutQ..1}1.§ion Q2m�, $85 .f';2d 3.1,� JS.j6 . (2d ·Cir. 1978}- -(misleadit:l,g ��.�t��t$ and omissions 

couc(min�rth�-useof b'lOney .raised fi:om investors are �at� .a� a �� of law). 

FMrther, Li�yd, . thtoUgll .emaiJS, · mfomied. inv.eStors wh9 · ·wert} approved· as · aecredited 
• • • • • • • • 0 

investors: in Fo.r.est Co��� 2012 that their entire· .co�tri�Ution- anJ.?unts were gaing ·toward 

a�uiring ownet'ship· ·interests in the ·r�. ��e offe�gs, and Lloyd · <lid. not co�cat� ·in 

writ�g to these .individuals, prior �� t� urvCJting, that he wouid be cla.imiJm. a ·PQrtion of their 

contnbution checks as his. tax-:-p�anriitlg fees_. 'fhese. $tat�ents ·were. all materi�I. as th.ero is a 
sUbstantial likelihood tha( such in��i�ln; abQut � .. 4tctuJ!l MlO� ilse4 furwJ;Itnbllti<ln· purposes 
wo�td ·have been. �cant in the .  ddihera;tions· of a. l'®$0fiab1e investor. Reyn�lds; 2010 WL 

3

9437

2.9 

at. '*
�·. �� ·Lloyd'& actions evidence the requis�-�� that musf be �how� a.� 

20 
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2� - Violations of.the. lavestinent-Adv.isers A:d. 

SeCtion 2�{l) ofth�·��� A�:��· ii· unla¥r�1 for an investmeilt adviset::�o employ. 

�Y �e\-d�·&cliezne:or ct!lifice.1o· de&4� :any cUe�t or·PfO.SJ?eclive. client. �� 206(i) makes it 
0 • •  0 • • 

:lltlfaWful for an:hw.�t ad�· to q�ge·ia any .tnmsacmon, .P�ciice.��·��e 1#�u:smes&·that 
�perates as· a .�ud. nr �� �. �Y.' c� �(P.rti�peoti:Ve· clie�t. Botli ·���:�0611) and 

0 • • • .. • • •  

2.06(2) ··of ·the Advisers: Act :appjy ·to_ aii investment- ad� m�� �e �Utory -�ian, 
• • • 0 • • • •  • • • •  

• 
... 

20.6(l) does not. SEC v. St�mafL 967 F.� :6J6,. 64i n.�� 643 ·n.s .(n.c . . Cir. -199�). 

An- iilYestment �yis� .. ts ��ed by ;sccti�� 202(�)(� 1 ): {)f th� Ad� Aot .as oomeo.ne 

who 'In :rerum for oo�on, · engag� in:the:�uSi:rieSs �f ad�ising �t1ter.s .as. tO.. tlte tldv.isability of 
• 0 • •  • • 

in�$ itt, p�g,. �:r ��ling ·�riti� Llo).'4 en� ipto. �vi501! conttact� With hiS LPL 

clients ·pmv.id�g him w.ith discretionary .authority .to ftad� �ti� :ibr �¢m.. &l�her; .tloyd�t 

individual role as an unregi��ered. lnv�t a4�iser -:- �ct:Mty whi�h was hid<:fen 1Iom·.�PL - is 

evidenced by ��· cr�on, i���· and rec(m:am.�.�n ofthe Forest O>nser.vat� �012 

o�g t� � Pfe7exlsting ad:v;sozy.�IienlS· (! .. e.., Lloyd· aloz:le ady�ed h� client� to. jn.yest m �t 

Con�fi�)l� 2012). LlQyd· also· �ttved as an �vestment ·advisc.r·to the Forest· Conservation. 2012 · 
fu.tid, ·advising the fi.1Jl(i ·� �-whi.ch se�uritiC$ to· p�ll4SQ and hoW: mucll, reslil� in �  tradmg ·of 
the fund's assets ill �o�g� for the ·pwcbase. o� ownership units ·itt the r¢ .�tate ·o:ffe.r.mg· by 

Piney .�her�. The �bsequent misappropriatio� of investor � by ·�tQyd. sery¢d. .as .his 

��pens�tiotl-{qr :advising the �t?rest CoJI5�ryat��� 2012 funcJ. � his LPL ·clients� 

'rh�:Division will show in its 'Case in Chiefthat .Llo� vio�teQ $�OllS 2.06(l).and· {2} by . . . . 
.tn.stt{J� the asse£s of hi$ 9lj��t,. th� ·�res.t C�nst&ation 201� .�� :W:hi� :he. �vised on 

how to invest . . ·��:of �4.�ipg �he lUnd. to ·�e ali Its assets to Batuire o��hip. un\ts m P·iney . 

21 
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CUmberlan� Lioyd·�priated . $13.0,000 ·which :had. beeq .P.��df.(;l 9y ·Bro:wo,. ·Carson and - . . .. · · . . 

Mall�y� :f?Ol�ecny�y,: :for ·�o�t. CQns���-2Qr� .t� lise in. th� acq�ition o��!neY. cum�J8oo· 
o��P." .u¢� �,. �loyd �0 viOla¢<�. ·s�Ct.iQns 20«1:) . . and· (2) . . by �g· . 

• 
• • • • • • - • • • • 0 •• 

��i·:¢0.�jon .20.12� .LLc· ·����- --�g-ot��-lbiti�t-�·aid,unt���-
-�hridu�(��-

• • • •• 
• 

• 
• 

- . • 0 
• • 

0 • •• • •  

iriv�u;�� -�: t:be �iZ�-�fea�h·�n��um.�s:pm ;rptti :�Witeainp·�� m· Fo�: O?��ri 2�•2· 

� ;notc:d � •. Llo� JiOt.eEl \\'ith .th�·�i�·{�t��t�:�·estab&h·a·c�e·i1J?d¢r:��n·2Q6tt) . . 

SectiQn 296(4} �r��-Ad$.er.s A� ·prohibit$ jn�'tm� advisers ftom � ·� an¥ 

·�a� pr4l�ic.e or course:ofbusin"e$_wh1ch ·iS �dul�nt;· de®�v.e, or manipwativ�;." RUt� �0�(4}.­

S(a){f.) q��� ·� � :fra'Q.d�l®t praCriPe (Jil ·i$t�t adY.isei'&·.making fit1se �emeri� 9.f ��. 
. . . . . . . . . . . . . . . .  

. firet t(> .any .investor. .<;;r ·prespettive �y-estor : in a :  pa�ied· :�vesan�t :vehi�k;· ·or-fqi�jog to· -�to 
matciill .faclt..� 11�-�� ttaakt ·st�!S �e:.to �ch in:v.estors not. miSI�ing .. Rule 2Q6(4r 
8(aX2) �her defines: as a fraudulent practice an .:investment adviser,s ���- in -any aot,· 

pract(c�; :or :co�· -of bllSifi�· that .is· fi:auduten� .d�e or rnan1pulative; · With � to .any 

investor or. p�edive·investor 'iil_thepooled ·invtst;m�t:��hicl� SQem�:iS not .requ:ite4 t� �4 �· 

viotation of thiS Rule. . �ee Vern�· �· SEC; ��7 F.� �5'1, 85'9��() · (9th CiJ-: •. 2003). e�rt is 

undispw:�·t1latseiel;ltetiS. a requit:ed e�ement :fur violations·of,.Adyiset:s_Act- § 206(1). Sctenter ls 

not r�uired · for the ·other violations of toe Advisers . .Act."); -� a1sQ. .P:.&�nbi!:ID.n. of_ F�u.d �by 

Advisers·to c;ertam P�Jed rnvestment.Ydrl�les� ReJeas� No. Jf.\ ... 2�28, 2007 WL W91 .14·at �5 &. 

n.3S {Augu..� 3� 2001)· ("<We· read toe 1angl¢g�-of ��n ·�06(41 as -not- by . its � :fupite(l . tq 

kno�g �-detiber�r;: oon�ct")� 
Her�� tloi(l �d;. through � ·Fotest .. Conseryatio� ·2014 PQ9le4. hfv�to:r ��y in ·*e 

Forest. Conservation 2Pl2 l;J� ��UJlt in the .lial:tie of; or .fur the t:>enefit ot �lQyd.�S· c.iients ·and 

22 
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such ��gs; .$. 1�t�g ·Qnesel.f out aS. a_ bmker;deaJ.er or 1·�v�g .tr4lnsaotioirbnsed -compens�on. 
se.e..�g; ��c��_Ein:Servs .• lnc.·v. Sec. InvestOrP.rot� .. COm.1 41 1 F:·�lq)P�·4i�, A-15 (D. 

Mass� 19.%),. atrd.·S4S F.2d-154 (tht ;Cir. 1916); . sEC:vr;HJmSen, 1984 WL·241�, ilt�l� 
• 0 0 · · : : 0 • 

(S�.1'!-1f. 1�84). 
Sectlolf.lSii)(t}�f.:ihe· E.x��J\�:�h.j��ts .. �-�Jccr_orliealer .�m.� :Bl� 

0 . • • 

. �acd�ns �:·arJnd�gDt att��.� in4�ee·�C, ptir�e:ol' $8fe �; 8ny �urity·)\t:ltJP� 

� � o.r:asso��tin�·witl\�a�gis� 1®�-dealert un161,S �ch b�keror .deater (l).is 
. " 

regiStered·with the·Conmiission in at®rdancewitb Section .t S(b) of fue llx�hange A�· (2) in �  

case of a nattn-ar.person,...is &SSoc1ated with a:regist««l.brokcr.-de;UQr;:.or (3). -� 'Jhe��itions 
• • • _.. • • • • 0 • • • 

faJ 021 

of an·exemption.or .safc:harhor: �EC-�. =Martino, 255 :F. Supp.-.=2d 268,_283· (S.D�.y�· 2003)t � • • 0 • • • • • • •  

94:F;. App�· 871 (2d·Cir. 2004} ·'rl�����iQn·�emp�io� �resOO.ciatec;l �ns·�·not availab�� 

if an �c�·� per��·��gdi· iu securities ���liS: that are ::not wit.ldn:the: s.cot_>e ofbis· 
emplo)'ment with :the-t�ered finn, and ·the t�ered ·firm is· unaw�· ofor .has:not-approvedo� 
the �t� �n's involv�ment-in:.th��acti9�� �� prat?tiee ·is ealled .us�ll�ng �way:"' A 

regis� r��tatjv:e·whn � �l;lipg. away may b.e lial?lc �orYio�lions o.f.S�iOn t S(a). � 
gJb SEC:Y.· Ri(fenriur� 9�3 �.� ·51 5.,.511 (8th Cir. 1990).(00�4 �es�a�iviolatedSeetion lS(a)(l} . . . 

business. o:f'which registered .finn bad no kno:wl�ge qr opportunicy to supervise}. 

L'pyd, �· a·regi8t�ecl:r�pr��t:iye of'LP4 w� an a&�ciated �n·�fa bmker-demer 

re�tered With �:h¥ �oi�siqn .at th�.� O.f.tJ.te.�a�d� With r.�ds t9 :the·�Q;rest O:mservat�n: 
entliies,:Lloy� acted � �bl:oke'r�ter .by: (.1). a� elf. soliciting .an�. indac�S.·.i�dividuals· to invest · 

in, tliese. Forest. Go�atioil ���· 9,) ratuii':blg fuv�torsto. pay !tim transaefiori .... based 

oo.mpensation, fur theofferih�:in :the case o:fForest ¢onserv.ation 201 i an� ·i.qll l�; �vely� . .  

J 7 
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w�le ilris��p�.o��iog ·cti�·fimds.as hiS rorp.pensation. tot·Forest· COns�ati�-2£H 2; (3) 

'handling. investor :furids:_ in� -accou� ���h �Ioytl.·��noo; �� (4J p��g·ow11�bip. 

um�·in th9����·o:�: �� ��v�o�� ���· f�. IJoyd·teslified:��tltc �. . . . . . . 
�tt� :�4f�v:es� :u,.-�e�f.or�.q,ps�•ion·:entities··iir2:01,.1 _.'!ld.:2Q�·�: ari4·th�: ps:� t�e �!$ 
r.aj.�� :to:·pmo�:o�� :�ts:.in the��:�titt�· o�s·w1i�����:a�:s� - . . . .. . .. 
aP;in�� ·froni..l:P.L�: (��:Exhibit 14 J!t'.p_a�e; �5) �:sue� �toy�: w�·'�eiiintfa��; � 
LP� in :20lt �d '2�1� .and�·��.:c, was oogag� U,. aecUiih��Qtio���tw��t:w�t�n · 

. . -
the �pe.of:hls �.torment wM th�:regist� �:tmd.t�J:;. w� llna�.&l,<ldJ.d.·no.t:�v.e 

QfL.l���&: �vo'lvt:meQt·jf1JJ1��·t�sa�jo�. As :a r�t; .Lloyf} 'V,io_Jate4 �� 'i$(�) ofthe 

Ex�ge .Act·hy�actlng :� a broker4ealei witholl(�eg$Stration. 

�022 

C, T.here.is a genllinfb ·rssue . . 9f. :m:a�tbU fact· as: tD· 'wh.ethet. Rcspo��f ����: .�c antifuaud.:pr.oV.Islt.)l� .;t..$��...- i.7.(a)JJf..tJte·.S�tJrities :1\et �f. 19.33-ana·se���ii -ID(&):�f 
tli�:s.et.iritieS: Eidutoge .Act. ot·t934 •nd· .RUle. lOIJ:S,· ·iheD:tinder,· as :��n .. . &s ·�� 
prohibited:. ttakls.actton p�visitlns· :or· seetions. 20.6(1), . .20$)� �d .206(4). o{ �he 
h.ve.s�ent .AdviSe.-s A:d:·pf1940;-atid. Rule �00(4}.8�. thereunder. 

Lloyd CQnteri&i f� there-were no v:JoiatiOns of.Sed.ion. .t 7(a):ofthe.Securities=A�·ot i'�lJ, 

SectiOn JO(b) 'o(1he: ��ies ·Ex�e A�:�f .1 934 or-Ru1� · IQb-s. ·t�enmder,. and. .Sec,t!Q� 

206(�), 20«_2}'of �0«4) �f�� ��ent A��� Act ·or �ule-206(4):-.8-�eteunder:. -4�· his 
Motion fur Sun'U1)8fY:Disposition s�uld be.denied beca��th�:Pivislon�s case �  chief will show 

there is a g� .isSue· of material fact as to ·whether .Lloyd v,iqlat� the·antimtud: and ·prohibited 

tnmsaction proviSions of the federal securities .laws. 

1. Vi9Ja#Ons-" of· the Antifrimd . .. Pro�o�s �� �e·. ·&to���· .A� �f 1933 .and the SeeUtiti� ����e :�ct ofl934. . . . . . 
S�n l7(a): of tbe. .Securitits Act·prohibit.s . .:fraud in··the o·�·o:r. �e.9fa ��cy, bY. the 

-pse of jnta:stata eomm.� 9r -the mail Section lO{b) :.Qf the ·ExchaJ1$C. �ct ·� :� . �Qb-� 

thtteunder: prtihibi�· �Ud:· m. co��tiOn wi� ·�e· P.ilr<?ha.se ar sute of. �uritie5 by :u� ofJn��e 

l8 
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�lf:PersonuUy, P�rPo�r4IY fo�the �se�fmvesting:·o:r:tiading in � (�w.nerShip .Unit · 

otf�gs). � s:uc� . ··FOrest �..o�s�iq� 2012 m�s �e 4e.finition of an il1ve8�t .QJ��Y 

��r-SeCtion300(1 )(A) pf�.Investm� GQinpany Ad:. w�cl?.-o�e8.81) inve:Stm:ent.e<?�� � 
• • • 

• 
0 • • • - . ..  • 0 

• • •  • • • .. 

inefudmg � �uer whlch· ''is:or liolds-�ir.oUt; .���g:�gag�·Pliritarlly, .�r���to .eJtgage 
•

• • 0 
- 0  ••• 

• 
• • 

wilt. shQw in jts.� � e���bat �i,u;� ·pmpose of"F�febi· �ns�atio� 2�i2, as: J;.��y.d -�d 
his �en�� Wi,IS�to. J?OO� B)��� �� in �rd�to .acq�e-()wncDmp· Ullits �- an.Mtit¥ that. was. 

exp�ed to pr�.e.falid ��ugh a· ,oon8en'atiotl"eas·eme;nt;"th�y geneta.titl8 profits. tbtttu�:tax . . 

dCducli��s-w�h ·w«e J�ger than the inttlviduais' ·iuitial. inveslnleiJtS. 
·. Howevet; _ForeSt 90_nsef.Vation 2012. was not ·boWK.i. by its ��g A�entto ·atx�,uire 

units ·in· P..im�Y CumberJand.or any other spemfi� Q.ffering.. LloS'dadv-ised Forest conserv�i0n··�al 2 

a.q . t() :which. s�r�ies._tQ ar.quire and bow much to aatiiir.e.· Lloyd�s· ·fraudulent miSc.onducf as. 

·reJatecf to investors in.Forest :Consentation-.2012 - consi�· of.�sappr.opriating iuvest9r funds,-. . 

maldng false stateme.nts � :o�io� to �ve8to� �ut the � of th�r �,.. �ing fulse 

state.metng ilhd omissions to·� $FA ia cotmection With � �«ion.St �d Qreat:in8· m��-. . 
&hedule �-ls -:vioiated ·S�tion'206(4)·ofthe M��·Act ·and Rn1�2.06(4}8 ther��dcr. 

3. Evidence Showjrig lJoyil�s: Intent ·to .Deftaud·cuents .iil .ViOiatioii :Of F.eiJeral. Securities 
�-

. .  . . . . . . .  ' . 

Respon.d�t ·�es ·iJ} bi� �otion· for SummaJ1- ·oi&-posiHon· that WYo� law. allow.s· fur 

art L:LC opcrating.�ment to be oral or imp�eci' and that tiD� tU· includ� Bro� Carron and · 

Malloy. on the FOr.est: _ConServation 2012 op.aating agr"eement.-was ·merely a ckrical .errur ·apd. did 

riot preclu�e-th�·.participation. Respondent is ·incorrect b�e.more-than:�· mere cf�qaf er:t:�r . 

was afuot. For Llo.yd'� ·"de.ri�l.�t:�' argurirent �Q-�-heU�«t� Qn� ·VIQ��.have fu.:acccpt·ihat t�o. 
"error� mmiluied ��lasted fot fllt)lttbS; �m th�· fan of. 2tll 2 -llntil·the spring-of20t� �l�@lg. 
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the· drafliiiB. O:f.an f:lpernting A�ent that · tiriJed· tO· -incl� .Brow.� . �n aiJd �y· ·and . . 
w�ic� :in��)': �tlat� .. the :co��utiQI).· ��ts.o�"th� .9��cr .fi.l� in<IJ�.u� -�� ot;t the 

do�eirt� -� _.error ·:alsO. :wo�d .:have to en��ass· Lle>yd�.s �is· ta zak ·t;t��&. �nly 1.5 

ittyestri.J:-s:i�i.FQr• ���n-��12 � Li�Y.d�s.4���:r �� t�¢�·��!. �n Vf�. �'9UT'' 
�fF� <;o�oi(�Ol� ��ot�cipa"ii�& amere�ur9a��er 4as-4�aqx>���n's • • • • • • • •  • • . .. 0 4 .. . 

c1i:¢Ck-� ilre:F� ��att�2�tib�:acoo�l. FU�� � .�r wei�� -��ve to ��ud�· 

L19y�-'s. assertjo�.t:ru,.t: h� ·a Ttpe118�-{�P� &ui prri�es8i0nal_.t3X�pr��; made a :$2���0 clerj�f 
epror wb� he ipitially claimed a·pe®nal investment .ofS:4l,ris2: in-��est Co��;n:201i but., 

ufter the SEC �ed �is �tnce in :M�h" 20"1 3; he. l�er l".ealiz� � ��� an� orily ��«l 

�irnsQlfa tax (I���� m-�?-y�l)l3. �ase4. on �e $16,�02 .ro·r. whiCh he. �y :wi:9te a.� 

And the error would · have lo-·· account· . tbr the filet that· finaJized accredited investor • • • •  • • • • • .. .  • • • • • • 0 • • 0 . 0 • • 
• • 

• 

pap�ork . for Brown, -�.n and Malloy never made its . w_ay from Li�yd tQ. ·spA� �11((,. the 
�i.�iqn believes-� Lloj9�s �tiye for. the fraud stemmed ftom:� �ggling iin��ially: ill the 

month9 fullowb1g-:his· luo..c 2P1.2 �4P1& - wh� h.e ·WM:·�Jceady paying.:child·suppo� and.otJlei 

monies to a p�r-sPol*--llhd �d 1Q rep�t�-t�p .a·bank ·J!ne ofcr� i:n"�motii:'bs rea� �­
to the �mp?atien.ftom clients in �mber: 201 4  It �.creatility. to argue that o11e oouki 

:a.. ,_, 1�..-• tb rw,... 
• n 2012 ht.-!Rlt�nn A f ... 1:..- Ll ·d . ·��..J • not ua.ve LUOJ).� at e Forest -�mervattO . . . '!:-"���. -� �t -uuu. o.)fl proVlUQI to. Zak 

in 2012 �d noticed -wheth(:r 1 5: ·inveStors or 1 8  -inve$klr� were :listed .aS :p.articlp� in forest 

Cons�n 20i2-. The operative· dotument 'vus the Opor.ating Agreement lisUQg only the 15 

partiQ�pan� ·not" mclu�g .Bmw� C�n. and Malloy� � s.hm;l.ld PQt· be d�r�ed ·:to excu5e 

Llo�d�s attempts. tc eonceai bis ·Jj-audolent scheme . 

. �re, :I)9yd�� new v���on .of th� �.&· ·A$1"� {tbe '�meri�� �d 
Con;ectiQn to � Agr�t .of:fQ.-e$ .conservatiO.n· 2012; LLo')·was prep�ed � signed 

24 
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tifter· the SEC;s ·wens 'Notice of-·Junc. 17; 2Q.f4 to Lt�. "fh� :®.�t ·�.� t� . ��t � 

at.ten¥. by �yd to convince investors to sign an. to a version of events that th�y �ld ·not 

maepmidentty·Jmow iS t�e.� . 
WyQ�ing J.a� :allQ�s._rot L(.c �)iied .with�e-stat� .. tcf b��� �at tlie :tit.ne:or' 

��·the �RJ-tx)Jit� inaCcutate.mfor,mati6n =or was·defeet1veiy �ed�� Wyo. ·SUit; Ami. § 

11-29-20Q {2.01'-0) • .  �ow�er.)' W�ming)•w do.e9 not ��d'On�·aft�-tl»faet. �b:�� �r'itiipl� · 

readhms· o� an.LLC Qperatfu� �greemem:. t�: eonceal a �u� .Fu:ifiie.r, � proV.is� Qf ����1t 
il:iff>.Jlilation· to .:t�e· ·sta.te in LLe .. -filings fs ·gro�ds for tlte �eemin_g· of tlie.JLC as de'(Dn� 

tradsa�Mg:busfue$S·�-�uthorify, .arid in rotrei� ofifs �cles·ofotgattizatiOti. Wyo. Stat. 

. . � .MallOy, it should; be rioted-�� ai: Tom Long; Esq.� '!rote o� page 1 of hiS: Repo� ijloo .as 

EKhiOit ·9 to R.eS,.On�enrs Motion,: �'Wyoming. ·�urts. have in the .{'8St· denied enfo�en� of· 
'Vatiaus oontr� �visiooo m 1\tttherance:o�equfuili(e priucip,les involving,a:duty'of.g�· 'fi,lith 

and fair d.ealin&. ·honesty md reasonableness, "W.W)as.cionability, ·materiallty; commercial 

.impracticabllity7 and othet .&cmal c�c�tances leadirig a oourt to � .etlforcement to be 

inequitable._"· The final list o.fFor.eat Cons�i()n �01� partitipsn&.was established o� .Deceniber: 
1., 2012� when Lloyd :created the ·operating A.gr.eement listina,· the- ·t s· investoni and. wired the 

.entity's funds �. Piney Cumberland"s,.account io buy ownership units. The· sub� attempts to 

.argue �r· 'iinplled Wyo�g law remedies �d 'the inclusion .of B�wn, ·�n .anq �oy· as 

�. F�� \ln�g,�e ��-of�.�ywit� �l��re·ey Uol"d:of.any fc:C ·priorto the Yomlt.Conservatiun 20 L2 
otlering. Lloyd testified mida OOlli·.m .this.mauer: that aftet his cfr.ents nceived. dooument.llubpoenas fronnlt� 
��ion OOJ.I�,g �e�ff�jif..&-h� "had .tp.�plm� io.fb� ·.· . w�t �c .CJ9ntrJ"bu!i�·:mJ1(lUJl( 'Waa.: .l'had to­
e&pwnihe whol�.pracess ·t�tli� Irh� � :over· a year or SC?· Tiicy.�.on �t��bet �ase ��" Uoycffi:. at 
p8g� tl6; . 
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particip�� owru�g -���� in PQt� Gonser-yntion 201 ;2 are jQst ·pmt �f.L.�yd�s ���g ·cov� .. 

·up·�� to OO!tceal hiS.:fra�d. 

llL CONeLUSION· 

f"rir.· �� -r� �-.:mrt� :;,-l'JGY�- �- P�n· r��r.-·��uesi& -� :ll��Jid�'s 

Mo�iQil =mi -�� l)t�siwn:be�d�ie.d� 
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Ro · · F. s-cmoeder 
Brian :M. J?�gel: 
Attorneys ·fur the Divisio� of.�r� 
.Seeuiities and Exchange�mnrl�n 
9s6·s.-P.aces.Fer:r.Y. � NE .  
Atlanta,: ·aoorgia �03�1232 (404):942.-06� {Sc��er.) 
( 404) 84:2:-57f.8 {B��) schroederr@seC..gov= bnsi.tiger'b@sec •. gov . . 

* �y my �i.gU��c;, I �ifY that lhis 
dqcq� ·oompli� wit;h_the·tength Jiniitatiqn 
of'Rule 1 54-. Theword-eotlbt-r;f�·bri�fnnd 
the aCcollq)81l�· respoll$e jn ·oppOSition, excluding the: table of .cases� . table of 
:aut;lioxi!i�, . �d C;ertifiqm� ·of · ·setv.k.� is 
��'1.8��or.ds. 
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To: 
Fax: 

United States 
Securities and Exchange Commission 

Atlanta Regional Office 
950 East Paces Ferry Road, N.E, Suite 900 

Atlanta. GA 30326 
Phone: 404-842-7600 

Fax: 404-842-7666 

FACSIMILE COVER SHEET 

Office of the Secretary 
Atln: Brent J. F.elds 
202-772-9324 

From: 
oa�f Page(s): 

. .. . .  

Phone:  Date: : : : 0 . 201���6 
Re: A-03493 / AP File No: 3-18182 0 0 0 

q;: : : 0 
0 0 o 0o 0 0 ° :

0
0 -

D Urgent D For Review 
... . 

0 Pl�:��m�o 0 0 0 Please Reply 

Division of Enforcement's Response and Brief in Support of Response 

THANK YOUI  

RECEIVED 
JAN 2 6  2015 

D Please Recycle 

tal 001 

CONFlDENTIAUlY NOTE: This facsimile is intended only for the person or entity to which it is addresses and may contain 
information that is privileged confidential or� protected fTom disclosure. Dissemination, distribution, or cop�ng of this facsimile or the infonnation herein by anyone other than the intended recipient is prohibited. If you have received this facsimile in 
error, please notify us fmmediately by telephone and retum the facsimile by man. 


