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Denise Olson, by her undersigned counsel, hereby submits her opening brief in support of
her application for review of the sanctions imposed in this matter.

1. Issue Presented

Whether the FINRA Board of Governors’ imposition of a permanent bar upon Ms. Olson
was excessive, oppressive, and punitive for.her conduct in improperly requesting and receiving
$740.10 by classifying a personal expense as a business expense, when Ms. Olson had no pattern
of wrongdoing, was extremely remorseful, would never repeat the violation, was not motivated
by greed, had consistently accepted responsibility without misleading either her firm’s
interviewer or FINRA, and had already been terminated by her employer in June 2010.

11. Standard of Review

The SEC reviews sanctions imposed by FINRA, including by the FINRA Board of

- Governors, de novo. PAZ Sec., Inc. v. SEC, 494 F.3d 1059, 1064 (D.C. Cir. 2007); Otto v. SEC,
253 F.3d 960, 964, 966-7 (7th Cir. 2001). Any final disciplinary sanction imposed by the Board
is subject to “full and independent review by the SEC as to the facts as well as the law.” Gold v.
SEC, 48 F.3d 987, 990 (7th Cir. 1995). These sanctions must be overturned if they are excessive
or oppressive. 15 U.S.C. § 78s(e)(2), accord, Saad, 718 F.3d 906, 910 (D.C.Cir. 2013); PAZ
Sec., Inc., 494 F.3d at 1059. Moreover, the sanctions must be remedial, not punitive. FINRA
Sanction Guidelines, at 1-3, 5; accord Saad, 718 F.3d at 912-13.

1I1. Factual Background

Denise Olson entered the securities industry as a receptionist at Piper Jaffrey in 1991,
after two years of college. Transcript of Hearing of October 2, 2012 (“Tr.”), at 39-40 (Olson).
She moved on to a variety of positions, ultimately becoming a branch manager for several years

at Wells Fargo. Tr. at 40-42 (Olson). She was very grateful for the opportunity to be a branch



manager, and frequently paid out of her own pocket to buy decorative items and furniture for the
office and meals for the staff. Ms. Olson used her own money to pay bonuses to the staff, and
even spent approximately $2,000 for two refrigerators for the office, again out of her own funds.
Tr. at 45-49 (Olson); Tr. at 93-94 (Dahl).

On April 2, 2010, Ms. Olson was buying iPods for her niece and nephew, and used her
corporate card for the purchase. Such use of the corporate card for personal charges was
permitted by her firm at that time. 7r. at 21(Mirabella); Tr. at 57-59 (Olson); Tr. at 92 (Dahl).
But several weeks later, when Ms. Olson was clicking through her charges on the corporate card,
she had a “fleeting thought” when she reached the iPod purchase of $740.10 that she had never
been reimbursed for the refrigerators she had purchased, and made a false entry in the system
that the iPod purchase was for “branch equip for cof room.” 77. at 56 (Olson). Ms. Olson
wrongfully received reimbursement from Wells Fargo for the $740.10. She did not properly
submit for or receive reimbursement for the refrigerators.

On June 2, 2010, Ms. Olson was questioned by a Wells Fargo employee regarding her
corporate card charges. The interviewer showed her an eleven page spreadsheet that listed 143
transactions, 43 of which had been highlighted. 77. at 64 (Olson); CX-1. The April 2 transaction
was not highlighted. CX-/, at page 9 of 11. Ms. Olson then went through the spreadsheet with
the interviewer. When they reached the April 2 charge, Ms. Olson initially said it was for branch
equipment for a new conference room, because that was what appeared on the spreadsheet. But
once Ms. Olson noticed the amount, she remembered that it was a personal charge for the iPods,
and said so. 7r. at 64-65 (Olson). She knew that it was “not okay” that she had done this,
despite having also thought about her refrigerator purchase and how the amounts might have

offset. Tr. at 66 (Olson). But she still volunteered her wrongdoing.



The interviewer had not confronted Ms. Olson with any accusation, shown her any
receipt, or indicated that she was suspicious of Ms. Olson’s entry for this item. 77. at 86 (Olson).
The interviewer did not testify at the hearing, and there is no evidence that the interviewer knew
that there was anything amiss regarding this particular $740.10 charge prior to Ms. Olson’s
confession. Among the many prior items that the interviewer had asked about before reaching
the $740.10 charge were legitimate expenses for “computer equipment” (CX-1, at 2 of 11),
“blackberry” (CX 1, at 4 of 11), and “office supplies” (CX I, at 7 of 11). After volunteering the
truth about the iPods purchase, Ms. Olson then wrote down for the interviewer the same accurate
explanation that she had volunteered orally. 77. at 65 (Olson). Ms. Olson was immediately
terminated. /d.

This single instance of misconduct was not part of any pattern of wrongdoing by Ms.
Olson. She did not improperly seek reimbursement for any other personal charges, nor was she
charged by Enforcement with any such pattern of wrongdoing. Other than this violation, she has
a completely unblemished twenty year record in the securities industry.

Ms. Olson continued to concede her mistake during Enforcement’s subsequent
investigation, the pre-hearing proceedings, and the hearing on the merits. She was and is
ashamed of her misconduct, and has consistently expressed great and genuine remorse. As she
said in her letter to FINRA during the investigation of this case, “I made an error in marking the
transaction as a business expense; [ would never put my family or myself in a situation like this
again.” CX-3, at4. See also Tr. at 11 (counsel noting that Ms. Olson was crying), 7r. at 56-57
(Ms. Olson’s testimony that she understood her conduct was wrong, that it was not “okay,” and
that she would never do this again); Tr. at 66 (“it’s definitely not okay™); 7r. at 67 (“having

intentionally misled my company by marking the expense was very wrong. And I would never,



ever jeopardize my family the way I did this day when I did this.”); 77. at 81 (“I made an error in
judgment. If I could take it back, I would.”).

Ms. Olson is a single mother whose ex-husband provides no financial support. After she
was terminated by Wells Fargo, she was unemployed for nine months, depleted her 401 (k)
account to pay monthly expenses for her daughter and herself, and ultimately moved in with her
parents. Tr. at 71-72 (Olson). At the time of the hearing, Ms. Olson was employed as a recruiter
for Ameriprise Financial, where she had no client contact. She was an exemplary employee at
Ameriprise, where there were no issues regarding her honesty or her expense reimbursements.
Tr. at 107-09 (Fekete). Ms. Olson’s income at Ameriprise was $70,000 plus the possibility of
small bonuses; prior to her termination by Wells Fargo, her annual income was approximately
$200,000. Tr. at 43 (Olsony).

In the present case, the hearing panel alone — not the NAC or the Board of Governors —
heard Ms. Olson’s testimony and had an opportunity to fully evaluate her credibility. The panel
majority did not comment on the credibility of Ms. Olson’s testimony, and the dissenting panelist
explicitly found that Ms. Olson’s testimony “was extremely credible.” Hearing Panel Decision,
at 15 (Dissenting opinion).

IV. Statement of the Case

On October 2, 2012, this case went to a hearing solely as to sanctions, as Ms. Olson had
conceded her violation of FINRA Rule 2010. On January 4, 2013, by a 2-1 vote, the hearing
panel found that Ms. Olson should be barred from the securities industry. The dissenting panel

member concluded, based on the facts and the recent National Adjudicatory Council (“NAC”)



decisions in McCartney' and Leopold”, that this sanction was too severe, that merely labeling
Ms. Olson’s conduct as “conversion” did not make a bar appropriate, that the violation was
serious but not egregious, and that the sanction should have been limited to a six month
suspension and a $5,000 fine. Decision, at 14-17 (Dissenting opinion). On appeal to the NAC,
two members of the NAC heard oral argument on August 27, 2013. Ms. Olson was present at
that argument, and was so remorseful that she wept openly during the argument. Sometime prior
to May 9, 2014, the NAC provided its proposed written decision to the FINRA Board of
Governors (“Board”), pursuant to FINRA Rule 9349(c). Board of Governors Decision (“Board
Decision”), at 2, n.3. The Board then took the unusual step of calling the case for review, rather
than simply allowing the NAC to issue its draft decision. /d. Ms. Olson first learned that the
Board had called the case for review on May 9, 2014, when the Board issued its decision. This
appeal followed.

V. Argument

A. The Guideline for Conversion Requires Fair Consideration of Numerous
Mitigating Factors and All Facts and Circumstances

The Board misstated important facts regarding Ms. Olson’s acceptance of responsibility,
over-emphasized the aggravating circumstances, and effectively ignored any and all mitigating
factors because of excessive focus on the fact that the Guideline for “conversion” states that a bar
is “standard” regardless of the amount converted. See Board Decision, at 7. The Board
disregarded the prior decisions of the NAC that imposed far lesser sanctions under the much

more egregious circumstances present in the McCartney and Leopold cases, stating only that

" Dep’t of Enforcement v. McCartney, Complaint No. 2010023719601, 2012 FINRA Discip. LEXIS 60 (NAC Dec.
10, 2012).

2 Dep’t of Enforcement v. Leopold, Complaint No. 2007011489301, 2012 FINRA Discip. LEXIS 2 (NAC Feb. 24,
2012).



every case is different. A fair consideration of the actual facts concerning Ms. Olson, both
aggravating and mitigating, compels the conclusion that a bar is excessive, oppressive, and
punitive, and that a lesser sanction should be imposed.

The FINRA Sanctions Guidelines are exactly that — guidelines. From the original
adoption by the National Business Conduct Committee in 1993, the Guidelines were “not,
however, predetermined, fixed sanctions for particular violations.” FINRA NTM 93-32. As this
original Notice regarding the Guidelines further explained, “Depending on the mitigating or
aggravating factors present in individual cases, sanctions may be increased or decreased beyond
the limits set forth in the Guidelines.” Id. In 1998, in announcing the very revision to the
Guidelines that a bar for conversion was “standard,” NASD emphasized that the “recommended
ranges are not absolute. In applying the Guidelines, Adjudicators must exercise judgment and
discretion in determining remedial sanctions and may impose sanctions that fall outside of the
recommended ranges, or impose no sanction at all, depending on the unique facts of the case.”
NTM 98-39, at 277. This emphasis on the non-binding nature of the guidelines, and the potential
necessity of adjudicators’ imposing sanctions outside the recommended ranges, even if that
meant “no sanction at all,” was listed as one of the more important features of the revisions. /d,,
at 278. The only reference in NTM 98-39 to the specific guideline for “conversion” was to note
the adjustments in recommended fine levels for numerous forms of violations, including
conversion. Id., at 278-9. No mention whatsoever was made in this NTM of any brand new
bright line test that dictated a permanent Bar for all instances of “conversion.”

The specific Guideline recommendation for “conversion” states “Bar the respondent
regardless of amount converted,” and “(No fine recommended, since a bar is standard.)” But the

very same Guideline refers adjudicators to the “Principal Considerations in Introductory



Section.” Guidelines, at 36. Those “Principal Considerations,” expressly applicable to “all
violations” (Guidelines, at 6), require consideration of all the potentially mitigating
circumstances. These include acceptance of responsibility, whether respondent engaged in a
pattern of misconduct over an extended period of time, and whether the respondent attempted to
conceal her misconduct, among many other potential factors. Guidelines, at 6-7.

These Principal Considerations also expressly state that the list of factors “is illustrative,
not exhaustive; as appropriate, Adjudicators should consider case-specific factors in addition to
those listed here and in the individual guidelines.” Guidelines, at 6. The aptly named “General
Principles Applicable to All Sanction Determinations” specifically provide that “Adjudicators
may determine that no remedial purpose is served by imposing a sanction within the range
- recommended in the applicable guideline; i.e., that a sanction below the recommended range, or
no sanction at all, is appropriate.” Guidelines, at 3. Indeed, the D.C. Circuit recently remanded a
Commission decision in part because the Commission had failed to consider a mitigating
circumstance not covered by any Guideline. Saad, 718 F.3d at 913-14 (failure to consider
extreme personal and professional stress).

Any fair consideration of the aggravating and mitigating factors concerning Ms. Olson
renders a permanent bar excessive, oppressive, punitive, and completely inappropriate for Ms.
Olson.

B. The Lesser Sanctions Imposed in McCartney, Leopold, and Other Cases
Involving More Egregious Facts and Circumstances Than the Present Case
Demonstrate That a Permanent Bar is Excessive, Oppressive and Punitive

The Board dismissed any significance of the NAC’s decisions in McCartney and Leopold
because in those cases, Enforcement failed to specifically charge “conversion,” and because of

the general proposition that each case turns on its own facts. Board Decision, at 7. The same



aggravating and mitigating factors apply in conversion cases just as surely as in cases like
McCartney and Leopold, where the conduct easily could have been labeled “conversion.” As
noted above, FINRA’s Guidelines call for the same analysis of all the facts and circumstances.
As for the proposition that each case turns on its own facts, McCartrney and Leopold are
nevertheless instructive in that the NAC described facts in those cases that were considerably
more egregious than those concerning Ms. Olson, identified mitigating factors less compelling
than those present here, and concluded that permanent bars were inappropriate. Indeed, in the
present case, the Board largely found that the same types of conduct considered as mitigating in
the NAC decisions should not be considered mitigating at all. If there were any additional facts
or any other proper basis for the failure of the Board to apply the McCartney and Leopold
analyses to the present case, this does not appear in the Board’s decision. There simply is no
reasonable basis to find that a bar is not excessive, oppressive or punitive for Ms. Olson when no
such sanction was necessary for far worse conduct in McCartney and Leopold.

In McCartney, a registered representative obtained an improper $500 payment from his
firm through elaborate deception of his firm; this was “conversion” by any measure, though
Enforcement failed to charge it as such. McCartney, at *5-6 n.3. The registered representative
submitted a false expense report and fabricated supporting documentation, including a falsified
copy of his own $500 check, a fabricated hotel bill, and a forged verification letter, in order to
obtain $500 to which he was not entitled. When his request for reimbursement was initially
rejected for insufficient documentation, the representative altered his own check to make it
appear that he had paid the $500 for legitimate expenses. McCartney, at *5-6 n.3. Yet despite

these numerous acts of deception over an extended period, the registered representative was



credited with mitigating factors such as a lack of a pattern of wrongdoing and acceptance of
responsibility. McCartney, at *14-16.

In Leopold, the respondent obtained an improper federal tax benefit, in effect defrauding
the U.S. government and converting taxpayer funds. Leopold’s elaborate and extensive
deception over nearly two years in obtaining money that did not belong to him was at least as
wrongful as any other form of “conversion” — yet under all the circumstances and with all the
flexibility provided by the Guidelines, the NAC concluded that far less than a permanent bar was
appropriate. The registered representative in Leopold again received mitigation credit for having
“expressed sincere remorse,” being “genuinely ashamed,” and promising that his lapses in
judgment would not be repeated. Leopold, at *21.

The Board cited a string of decisions involving much more egregious facts than the facts
concerning Ms. Olson as part of its rationale for imposing a permanent bar. Board Decision, at
8. But Ms. Olson’s facts and circumstances are far more deserving of leniency, and the fact that
even a few egregious NAC decisions — largely ignored by the Board -- still resulted in less than a
bar supports that same result here. In addition to the Leopold and McCartney cases, in Dep’t of
Enforcement v. Hunt, No. 2009018068701, 2012 FINRA Discip. LEXIS 62 (NAC Dec. 18,
2012) (six month suspension and $10,000 fine for falsified expense reports; bar imposed for
other conduct), the respondent deceptively obtained reimbursement from his firm for nearly
$2,000 in expenses he had not yet incurred — again, a clear insfance of “conversion,” albeit not
explicitly charged or analyzed as such. Yet the NAC found that such conduct only warranted a

six month suspension and a $10,000 fine.



In Foran® , another case involving much worse conduct than the present case, the NAC
did not impose a bar despite an express finding of “conversion.” Over an eleven month period,
Foran converted more than $5,000 in mutual fund trail commissions from his firm. He falsely
contended that he had not tried to hide his misconduct from his firm. /d at *16 n.16. He
continually took actions to evade his firm’s audit trail, and when questioned by a firm employee
about apparent discrepancies in commission totals, he instructed the employee not to try to
resolve the discrepancies and instead to simply write them off. /d. at *16 n.16. Foran did not
admit having transferred the commissions to himself until finally being confronted by his firm,
and even then claimed he was entitled to do so. /d. at ¥*6-7, *20. And at the hearing, Foran
frivolously claimed that he had acted in good faith, asserting that his case only involved an
“internal firm dispute regarding the proper allocation of commissions.” Id. at *20. Yet despite
all these obviously aggravating factors, and the absence of any mitigating factors, the NAC
imposed a two year suspension and a $35,000 fine, not a permanent bar. /d. at *22.

Finally, a case that has been remanded to the SEC by the D.C. Circuit, John M.E. Saad,
Exchange Act Release No. 62178, 2010 SEC LEXIS 1761 (May 26, 2010), remanded, 718 F.3d
904 (D.C. Cir. 2013), similarly involved far more egregious facts than the present case. In Saad,
the SEC specifically stated:

Saad lied to his employer about going on a recruiting trip, and he fabricated
receipts, submitted a falsified expense report, and accepted unjustified
reimbursement as a result of that lie. Saad also sought reimbursement for a cell
phone he mislead his employer into believing he purchased for himself through a
falsified receipt and expense report, and Saad attempted, at least initially, to
recoup money he spent at an Atlanta-area hotel lounge at the same time he

claimed he was in Memphis. After his employer caught and fired him, Saad
further mislead investigators by telling them he sought reimbursement for a trip

3 Dep 't of Enforcement v. Foran, Complaint No. C8A990017, 2000 NASD Discip LEXIS 8 (NAC Sept. 1, 2000).
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that “had yet to occur” and by denying that he had purchased the cell phone for
someone other than himself.

Saad, at *30. The SEC specifically emphasized the seriousness of Saad having provided false
information to FINRA. /d. at *31 n.32. The SEC further noted that Saad gave misleading
information to the Office of Insurance for the Commonwealth of Kentucky to evade that state
regulatory inquiry. /d. at *9 n.4. And Saad repeatedly chose to conceal his misconduct as it
came to light, such as when he attempted to withdraw a request and throw away a false receipt
when questioned about it by his firm’s office administrator. Id. at *§. Yet despite all these
extreme facts, the D.C. Circuit still remanded the case, and directed the Commission to consider
the mitigating effect of Saad’s termination by his firm and the severe stress he was under. Saad,
718 F.3d at 913-14.

C. The Board Failed to Give Proper Mitigating Effect to Numerous Factors

1. Ms. Olson’s Misconduct Was of Short Duration, Did Not Involve a
Pattern of Wrongdoing, and Represented an Aberrant Lapse in Judgment

It is indisputable that Ms. Olson’s misconduct was of short duration, did not involve a
pattern of wrongdoing, and represented an aberrant lapse in judgment. These are mitigating
circumstances under Guidelines Principal Considerations 8 and 9. The Board improperly
dismissed any mitigating effect, however, asserting in a footnote that since the Guideline states
that a bar is standard without regard to the sum involved, “a single instance of theft provides
ample justification” for a bar. Board Decision, at 10, n.18. On the contrary, as previously
noted, the Guideline for conversion specifically calls for consideration of all mitigating

circumstances, which include whether there was a pattern of wrongdoing and whether the

* Principal Consideration 8 states: “Whether the respondent engaged in numerous acts and/or a pattern of
misconduct.” Principal Consideration 9 states: “Whether the respondent engaged in the misconduct over an
extended period of time.”
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misconduct occurred over an extended period. Indeed, the NAC has found that this very factor
justified leniency in McCartney, at *17 (“one-time, isolated incident” considered mitigating).

In McCartney, the respondent’s creation of a false invoice and false verification letter,
and subsequent alteration of a check when his initial reimbursement request was denied, were
still viewed by the NAC as a “one-time, isolated incident” in a ten year career, and therefore a
mitigating circumstance. McCartney, at *17. Ms. Olson did not label any other personal
expenses as business expenses, nor did Enforcement charge her with any such additional
misconduct. On the contrary, the evidence showed that Ms. Olson scrupulously separated out a
$21.47 charge for her daughter’s meal at Kabuki Restaurant on February 19, 2010 from the
legitimate business charge of $89.53 at the same restaurant at the on the same date. CX-/, at 4;
Tr. at 61-62. Ms. Olson’s misconduct unquestionably was an isolated event that should have
been considered a mitigating factor under Guidelines Principal Considerations 8 and 9.

2. Ms. Olson Fully Accepted Responsibility and Demonstrated Genuine
Remorse

The Board appears to concede that acceptance of responsibility 3 can be a mitigating
circumstance, but refused to give Ms. Olson any such credit because she supposedly did so only
after her wrongdoing was detected by her firm, citing Kent M. Houston, Exchange Act Release

No. 71589, 2014 SEC LEXIS 614, at *28 (Feb. 20, 2014). Board Decision, at 98

* Guidelines, at 6, Principal Consideration 2, which states: “Whether an individual . . . respondent accepted
responsibility for and acknowledged the misconduct to his or her employer (in the case of an individual) or a
regulator prior to detection and intervention by the firm (in the case of an individual) or a regulator.”

® Houston involved a registered representative who apparently stole hundreds of thousands of dollars from a client in
multiple illicit transactions over many years, continued to deny his wrongdoing throughout the proceedings against
him, and was disciplined for his refusal to even appear for testimony in the FINRA investigation. His argument that
he ever had accepted responsibility, let alone prior to detection, appears to have been frivolous. Houston, at 7-11,
17-20, and 27-28.

12



The Board incorrectly stated that Ms. Olson “initially clung to the falsehood that the
expense in question was a business expense. Instead of accepting responsibility, she resisted it
until her lie became undeniable.” Board Decision, at 9. But the evidence was clear that the
Wells Fargo interviewer was going through a list of Ms. Olson’s charges, not alleging that any
particular charge was improper, nor showing any receipts or indicating any awareness that the
$740.10 charge was really a personal expense. 77. at 64-65, 86 (Olson). The interviewer
showed her an eleven page spreadsheet that listed 143 transactions, 43 of which had been
highlighted. T¥. at 64 (Olson); CX-/. The April 2 transaction Was not highlighted. CX-1, at
page 9 of 11. When Ms. Olson went through this lengthy spreadsheet and ultimately reached the
April 2 charge, she initially said it was for branch equipment for a new conference room, because
that was what appeared on the spreadsheet. But once Ms. Olson noticed the amount, she
remembered that it was a personal charge for the iPods, and said so. 77. at 64-65 (Olson). The
interviewer had not confronted her with any accusation; shown her any receipt, or indicated that
she was suspicious of Ms. Olson’s entry for this item. 7r. at 86 (Olson). Enforcement did not
call the interviewer as a witness or offer any countervailing evidence.

The evidence was that Ms. Olson volunteered what she had done, repeated it in her
written statement to the Wells Fargo employee (CX-2, Tr, at 65-66 (Olson)), and repeated it
consistently thereafter. Thus, Ms. Olson wrote in her letter to FINRA that “I made an error in
marking the transaction as a business expense. [ would never put my family or myselfin a
situation like this again.” CX-3. As Ms. Olson testified, “having intentionally misled my
company by marking the expense was very wrong. And I would never, ever jeopardize my

family the way I did this day when I did this.” 7r. at 67 (Olson). As her supervisor at

13



Ameriprise, George Fekete, corroborated, Ms. Olson has beaten herself up over her violation for
years and has taken full responsibility for her misconduct. 7r. at 112-13 (Fekete).

Such heartfelt expressions of remorse and assurances that violations will not be repeated
are mitigating circumstances under FINRA’s Sanctions Guidelines. McCartney, at *14-15 n.13;
Leopold, at ¥21-23. In Leopold, largely on the basis of the respondent’s expressing sincere
remorse, being genuinely ashamed, and vowing not to repeat his misconduct (at *21), the NAC
reduced the sanction from a bar to a one-year suspension and a $25,000 fine, even though
Leopold had engaged in “a pattern of misconduct over an extended period of time.” Leopold, at
*7-8, 18. Similarly, in McCartney, despite the far greater amount of deception compared to the
present case, the NAC still found that McCartney recognized the seriousness of his behavior, was
truly remorseful, was genuinely ashamed of his actions, and had avowed that he would not repeat
his violations. McCartney, at *14. The NAC found these circumstances to be mitigating, and
reduced the sanction to a six-month suspension and a $5,000 fine. See also Dep’t of Enforcement
v. Nouchi, Complaint No. E102004083705, 2009 FINRA Discip. LEXIS § (NAC Aug. 7, 2009)
(expressions of “sincere remorse” were mitigating and contributed to decision to affirm only a 90
day suspension for intentional false claims for disability waivers of contingent deferred sales
charges). Moreover, in McCartney, the respondent’s acceptance of responsibility was deemed to
be mitigating despite the fact that he did not admit his misconduct until “confronted by FINRA
four years after the misconduct . . .” McCartney, at *15.

[t is uncontested that Ms. Olson consistently has expressed great and genuine remorse
ever since she identified her wrongdoing for Wells Fargo. She was in tears for most of the
hearing of this case. See Tr. at 11 (counsel noting that Ms. Olson was crying). The only panel

2% 44

member to comment on her sincerity noted Ms. Olson was “extremely credible,” “truly
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remorseful,” and “genuinely ashamed of her behavior.” Hearing Panel Decision, at 15
(Dissenting opinion). The Board, however, stated that her assurances that she will not repeat her
misconduct is “unconvincing,” relying upon Ms. Olson’s testimony that she was not “bothered”

3%

by her actions and did not “grasp the nature of her ‘mistake’” until she had been terminated by
Wells Fargo. Board Decision, at 9. No explanation was offered for why Ms. Olson, who was so
clearly mortified and ashamed of her conduct, could be denied any mitigating effect simply
because she did not feel such shame before June 2, 2010 — now more than four years ago. The
full extent of the wrongfulness of her conduct is painfully apparent to her now, and has been
from the moment she volunteered what she had done on June 2, 2010 and was immediately
terminated.

Although Ms. Olson testified that her false description of the iPod transaction did not
“bother” her until her meeting with the interviewer on June 2, 2010, she explained that she
simply did not focus on it again until that date. 7r. at 74-75 (Olson). She knew it was wrong to
- claim an expense was for a business purpose when it was not, and said so repeatedly during her
testimony. Any question as to her full comprehension of the significance of her wrongdoing,
regardless of her prior generosity toward her firm, vanished over four years ago. Ms. Olson was
genuinely remorseful, ashamed of her misconduct, and vowed never again to commit such a
violation (see Leopold, at *21 (emphasizing that Leopold “expressed sincere remorse,” was
“genuinely ashamed,” and “avows that his lapses in judgment will not be repeated); McCartney,
at *14-16 (same)). Under all the circumstances, Ms. Olson should have been given mitigation
credit for her acceptance of responsibility.

3. Ms. Olson’s Voluntary Spending on Refrigerators and Other Gifts Show

That She is Not Motivated By Greed, and Therefore Not a Risk to Commit
Future Violations
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Ms. Olson did not argue that her misconduct was excused or less wrongful simply
because she had spent $2,000 on the refrigerators without seeking reimbursement, and that this
was more than the $740.10 she received improperly. But this evidence is important in
understanding all the facts and circumstances. Her generosity regarding the refrigerators, as well
as the many other times that she paid out of her own pocket to benefit her firm, show that she is
not a greedy person who is a continuing risk, as the Board posits. She is simply a good, well-
meaning, generous person who made a single, aberrant, terrible mistake, and should not be
permanently barred from the securities industry over that mistake. The Sanctions Guidelines are
surely flexible enough to allow her credit for these facts and circumstances. See Saad, 718 F.3d
at 913-14 (remanding Commission decision for failure to consider mitigating effect of personal
and professional stress, despite absence of any Guideline labeling these factors as mitigating).

4. Ms. Olson Was Terminated By Wells Fargo Prior to the FINRA Action

Despite prior cases in which termination of employment has not been viewed as a
mitigating factor, the D.C. Circuit rightly questioned this analysis in Saad. Ms. Olson’s sudden
termination on June 2, 2010 is clearly relevant to whether a permanent bar is remedial or
punitive, and whether any additional deterrent effect would be achieved by barring her (as
opposed to a lesser sanction), when she has already suffered the trauma of sudden termination
and will so clearly never again commit any violations. Her termination should be viewed as
mitivgating under Principal Consideration 14.

D. The Aggravating Circumstances Noted by the Board Do Not Justify a Bar, in
Light of All the Facts and Circumstances Regarding Ms. Olson

The Board gave undue weight to its view of aggravating factors. Ms. Olson does not
contest that her misconduct in falsely describing the iPod transaction was intentional within the

meaning of Principal Consideration 13. She admits that she “concealed” her misconduct with
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this same false description, but this was the very act of misconduct, not the type of separate
concealment of misconduct that appears to be the focus of Principal Consideration 10. Far from
such evasion of responsibility, she cooperated with the investigations by Wells Fargo prior to
detection, contrary to the Board’s flawed description of the relevant facts. Finally, Ms. Olson
admits that she benefited in the amount of $740.10, that this was an injury suffered by her firm,
and that this fits within the aggravating factors set forth in Principal Considerations 11 and 17.
But in the context of all the facts and circumstances, these aggravating factors do not justify a
permanent bar.

There was no issue that Ms. Olson, in a foolish, fleeting moment, intentionally made a
false entry when she entered “branch equip for cof room.” That much was never in dispute; what
was important was that this was not a carefully calculated plan, was completely out of character
for her, and was never going to be repeated. Thus, although Guidelines Principal Consideration
13 regarding intentional acts is applicable, it is of far less consequence than circumstances
involving careful pre-meditation and elaborate planning. And the NAC has reduced sanctions
substantially even where the intentional acts at issue occurred over an extended period of time
and demonstrated extensive pre-meditation. See McCartney and Leopold, supra.

In McCartney, (a case in which the NAC reduced the sanction to a six month suspension
and a $5,000 fine), a registered representative submitted numerous false documents, including
elaborate forgeries. He created fictitious Embassy Suites invoices and verification letters from
other brokers. McCartney, at *2-5. McCartney obtained a template to make the bogus Embassy
Suite invoices several weeks before using it. McCartney, at *5, 17. Moreover, when the request
for reimbursement was initially rejected for insufficient documentation, he created additional

false documentation. McCartney, at *5-6 n.3. This repeated and carefully planned deception
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over an extended period was far more egregious evidence of intentional misconduct than Ms.
Olson’s single moment of making one false entry, and then volunteering the truth to her firm’s
representative.

In Leopold, the respondent created ten false invoices for meetings that had not occurred,
generated ten fraudulent verification letters thanking himself for the imaginary seminars, and
forged the signatures on seven of these letters (he left the others blank). Leopold also submitted
false invoices on nine additional occasions for meetings that had occurred but for which he had
not saved his receipts.” Both McCartney and Leopold thus involved far more extensive
intentional wrongdoing that the present case, yet neither of those cases resulted in a bar from the
industry.

Regarding the issue of “concealment” (Principal Consideration 10), the very entry of the
false description was the only act of “concealment.” There was no prolonged, elaborate
subterfuge, but rather only the single act that coﬁstituted the violation itself. By contrast,
McCartnéy and Leopold involved extensive deception over a prolonged period. Yet even under
these circumstances, a bar was not imposed in either case.

Similarly, in Dep 't of Enforcement v. Hunt, No. 2009018068701, 2012 FINRA Discip.

LEXIS 62 (NAC Dec. 18, 2012) (six-month suspension and $10,000 fine for falsified expense
reports; bar imposed for other conduct), the respondent submitted six false expense reports by
altering the check numbers, payment amounts, and dates of the checks, misconduct that occurred

over approximately a one year period. Hunt, at ¥16-17.

7 Leopold, at *7-8.

® Cases where “concealment” has truly been an aggravating circumstance, and has contributed to imposition of
severe sanctions, have generally involved attempts to mislead FINRA or firm investigators. See Dep’t of
Enforcement v. Kaplan, Disciplinary Proceeding No. 20070077587, 2008 FINRA Discip. LEXIS 22 (OHO June 20,
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Regarding the final aggravating circumstance noted by the Board, Ms. Olson’s
misconduct did violate her firm’s trust and result in financial harm of $740.10. (Principal
Considerations 11, 17). Ms. Olson unquestionably did not have the right to receive
reimbursement in this manner for the refrigerators or any of the many other purchases that she
had made with her own funds for the benefit of the firm. Even though Ms. Olson’s payments for
the refrigerators were more than the $740.10 she wrongfully obtained, Wells Fargo did suffer a
$740.10 loss. But the circumstances of Ms. Olson’s generosity to the firm were essential to
understanding that she was not an evil person motivated by greed. On the contrary, the evidence
showed that she was a good and generous person who made a single, out of character, fleeting
mistake. Under such circumstances, this aggravating factor should not have been deemed to
support a severe sanction against Ms. Olson.

E. Additional Facts and Circumstances Favoring Leniency

Several additional facts and circumstances support a reduced sanction in this case, even
though they have generally not been viewed as “mitigating” in and of themselves in past cases.
First, Ms. Olson repaid the entire amount at issue, albeit at the request of her firm. There was no
dispute that Ms. Olson had paid for over $2,000 worth of refrigerators for Wells Fargo, which
the firm could and should have viewed as a sufficient set off. Wells Fargo had, after all, retained

the refrigerators and fired Ms. Olson, and she no longer could submit for reimbursement through

2008) (when audited by his firm two years later, the respondent failed to admit wrongdoing despite being
specifically asked to review his expense reimbursements for personal expenses. At the hearing itself, the respondent
engaged in an extensive, frivolous attempt to claim a “psychological disorder” defense); DBCC No. 4 v. Kwikkel-
Elliott, Complaint No. C04960004, 1998 NASD Discip. LEXIS 4, at *19 (NBCC Jan.16, 1998), (respondent had
lied extensively at hearing and claimed that she had done nothing wrong despite the fact that she had obtained
approximately $900 in reimbursement when she had in fact only ordered and paid for items totaling $7.60); John
M.E. Saad, Exchange Act Release No. 62178, 2010 SEC LEXIS 1761 (May 26, 2010), remanded, 718 F.3d 904
(D.C. Cir. 2010) (Saad attempted to throw away a false receipt when questioned about it by his firm’s office
administrator (at *8), provided false information to FINRA (at *31 n.32), and gave misleading information to the
Office of Insurance for the Commonwealth of Kentucky to evade that state regulatory inquiry (at *9 n.4).
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the firm’s normal process. But Wells Fargo told Ms. Olson that she should pay back the $740.10
regardless, and she did so. 7r. at 50 (Olson).

Secondly, Ms. Olson’s conduct caused no harm to any investor. Although the NAC
generally views injury to the respondent’s firm as sufficient to preclude mitigation, under the
special circumstances of this case, where Ms. Olson had voluntarily paid thousands of dollars for
her firm’s benefit and was clearly not a greedy person, the absence of customer harm should be
considered as yet another basis for a reduced sanction.

V1. Conclusion

Ms. Olson respectfully submits that if all the mitigating facts and circumstances are
properly considered, she should not be barred from the securities industry, and should instead
receive a sanction more consistent with McCartney.

Respectfully submitted,

%ﬁ//

Bruce M. Bettigole
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Washington, DC 20001-3980
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ATTORNEYS FOR

DENISE M. OLSON

July 25, 2014

20



ADDENDUM

CASES

DBCC No. 4 v. Kwikkel-Elliott, Complaint No. C04960004,

1998 NASD Discip. LEXIS 4 (NBCC Jan. 16, 1998) ....cccviiiieieeeeeeiceicneeeeerr et 1
Dep’t of Enforcement v. Foran, Complaint No. C8A990017,

2000 NASD Discip. LEXIS 8 (NAC Sept. 1, 2000)......cciminiiiririiieneneceerereiesieseseeeeeens 2
Dep’t of Enforcement v. Hunt, Complaint No. 2009018068701,

2012 FINRA Discip. LEXIS 62 (INAC Dec. 18, 2012) c..ooviiiiiiiiriiieiiiniiecccrerenecnceeene 3
Dep't of Enforcement v. Kaplan, Disciplinary Proceeding No. 20070077587,

2008 FINRA Discip. LEXIS 22 (OHO June 20, 2008) ....c.coevviviriiinirienieneeieeceeenesie s 4
Dep 't of Enforcement v. Leopold, Complaint No. 2007011489301,

2012 FINRA Discip. LEXIS 2 (NAC Feb. 24, 2012)..ccoviiiirieiirieieieseecrecse e 5
Dep’'t of Enforcement v. McCartney, Complaint No. 2010023719601,

2012 FINRA Discip. LEXIS 60 (NAC Dec. 10, 2012) covvoiirieireeieienreeneeeee e 6
Dep’'t of Enforcement v. Nouchi, Complaint No. E102004083705,

2009 FINRA Discip. LEXIS 8 (NAC Aug. 7, 2009) c..cciiimiiieieiinrinieneeeeircseene e 7
Goldv. SEC,

48 F.3d 987 (7th Cir. 1995) cecvvviiiieevrereeeieee ettt h bttt ettt et 8
Kent M. Houston, Exchange Act Release No. 71589,

2014 SEC LEXIS 614 (Feb. 20, 2014) wooiviiiiieieieeeictcrreni ettt eeesne e 9
John M.E. Saad, Exchange Act Release No. 62178, 2010 SEC LEXIS 1761 (May 26,

2010), remanded, 718 F.3d 904 (D.C. Cir. 2013).iiiiiviiiiiieiree e 10
Oto v. SEC,

253 F.3d 960 (7th Cir. 2001) ceeeeiiiiieieiererrese ettt st et sve et be s 11
PAZ Sec., Inc. v. SEC,

494 F.3d 1059 (D.C. Cir. 2007) ciieieiieiee ettt ettt et st sbaanbe e 12
FEDERAL STATUTES
IS ULS.CL § TBS(E)(2) cuvererreemiereieriieienie ettt ettt sttt sttt sttt be e r e e e snesaas b e s e b 13

Addendum-1



FINRA MATERIALS

Notices to Members (FINRA NTM)/Regulatory Notices

NOtice 93-32 (MAY 1993) ...ttt s 14
Notice 98-39 (MY 1998)...c.uiiiiiiiiier ettt 15
Rules

FINRA RUIE 2070 ettt s 16
FINRA RUIE 9349(C).c.ccuiiiiiiiiiiiiiiiiiece ettt ettt ebe e eb s 17
FINRA Sanction GUIAEHNES «...c.eeviiiiiiiiiniceieneete ettt ettt et 18
OTHER

Board of GOVernors DECISION ..ottt ne e ste e 19
Hearing Panel DECISION. .....ccuviiririeriiieiirete ettt ettt e s sb e be e saeesaeenbeesasataense e 20
Transcript of Hearing of October 2, 2012...ccuiiiiviriiiiiieitceseseetese e 21

Department of Enforcement Exhibits

CX-1, Denise Olson’s Expense Report spreadsheet........ccocceviiiiiiiiiciiincicoiieerrenie e 22
CX-2, Denise Olson’s handwritten statement made to Corporate Security.......ccoevevrvervveveeneennnn, 23
CX-3, Request for Information from Oliver Kamp and response from Denise Olson.................. 24

Addendum-2



UNITED STATES OF AMERICA - JUL 28 2014
before the

SECURITIES AND EXCHANGE COMMISSION  LOFEICEOF THE SECRETARY

Admin. Proc. File No. 3-15616

In the Matter of the Application of )
)
)
DENISE M. OLSON )
) Denise Olson’s Opening Brief in
) Support of her Application for
For Review of Disciplinary Action Taken by ) Review
)
FINRA )
)
ADDENDUM

Bruce M. Bettigole

SUTHERLAND ASBILL & BRENNAN LLP
700 Sixth Street, NW, Suite 700

Washington, DC 20001-3980

(202) 383-0165

Fax: (202) 637-3593
bruce.bettigole@sutherland.com
ATTORNEYS FOR DENISE M. OLSON




A

ADDENDUM

CASES

DBCC No. 4 v. Kwikkel-Elliott, Complaint No. C04960004,
1998 NASD Discip. LEXIS 4 (NBCC Jan. 16, 1998) .....ccciiioiiiieeerereeeeie s

Dep 't of Enforcement v. Foran, Complaint No. C§8A990017,
2000 NASD Discip. LEXIS 8 (NAC Sept. 1, 2000)...c.ccieiiireeeireceeeiereceeeceeeseee e

Dep 't of Enforcement v. Hunt, Complaint No. 2009018068701,
2012 FINRA Discip. LEXIS 62 (NAC Dec. 18, 2012) ioioiiiiiiiiiieeeccteceece e,

Dep 't of Enforcement v. Kaplan, Disciplinary Proceeding No. 20070077587,
2008 FINRA Discip. LEXIS 22 (OHO June 20, 2008) ......ceoereiiiveieerierieeceeneeesieree e

Dep’t of Enforcement v. Leopold, Complaint No. 2007011489301,
2012 FINRA Discip. LEXIS 2 (NAC Feb. 24, 2012) iiiiiiieee e

Dep 't of Enforcement v. McCartney, Complaint No. 2010023719601,
2012 FINRA Discip. LEXIS 60 (NAC Dec. 10, 2012) covvoiiieieiceeieereiieeeeeieteeeie s

Dep 't of Enforcement v. Nouchi, Complaint No. E102004083705,
2009 FINRA Discip. LEXIS 8 (NAC Aug. 7, 2009) ..o,

Goldv. SEC,
48 F.3d 987 (Tth Car. 1995) oot ettt enaae e

Kent M. Houston, Exchange Act Release No. 71589,
2014 SEC LEXIS 614 (Feb. 20, 2014) oottt

John M.E. Saad, Exchange Act Release No. 62178, 2010 SEC LEXIS 1761 (May 26,
2010), remanded, 718 F.3d 904 (D.C. Cir. 2013) ..o 10

Ottov. SEC,
253 F.3d 960 (7th Cir. 2001) vttt 11

PAZ Sec., Inc. v. SEC,
494 F.3d 1059 (D.C. Cir. 2007) cuee ettt ettt e e v e e 12

FEDERAL STATUTES

IS ULS.CL § T8S(E)(2) cevivieiieieiieteinin ettt s as e 13

Addendum-1



FINRA MATERIALS

Notices to Members (FINRA NTM)/Regulatory Notices

NOHCE 93-32 (MAY 1993 ). b 14
NOtICE 98-39 (MY 1998)...iiiiiiiie ettt ettt 15
Rules

FINRA RUIE 2010 1.ttt ettt et e et rae e 16
FINRA RUIE 9349(C) vttt ettt et bttt en et ev ettt 17
FINRA Sanction GUIAEIIES ......cociiiiiiiiiiiiiiccit ettt st 18
OTHER

Board of GOVEInOTS DECISION ..c.vivuiiiiiiiiieiiiteii ettt ettt b bbb eae e 19
Hearing Panel DeCiSION. ....uiiiitiecii ittt ettt ettt et cereesate st e e e e s e enaeeesseeseesessenseeanesanseeannansses 20
Transcript of Hearing of October 2, 2012 . .coiiiiiiiieiiieei ettt 21

Department of Enforcement Exhibits

CX-1, Denise Olson’s Expense Report spreadsheet.........c.coviviiiiiiiniinni e 22
CX-2, Denise Olson’s handwritten statement made to Corporate SeCUrity.........ccoveeeveriereervannans 23
CX-3, Request for Information from Oliver Kamp and response from Denise Olson.................. 24

Addendum-2



LexisNexis”

Copyright (¢) 1998 National Association of Securities Dealers, Inc.

District Business Conduct Committee For District No. 4, Complainant, v.
Tammy S. Kwikkel-Elliott, Respondent.

Complaint No. C04960004

BEFORE THE NATIONAL BUSINESS CONDUCT COMMITTEE
NASD REGULATION, INC.

1998 NASD Discip. LEXIS 4
January 16, 1998
TEXT:
[*1] DECISION
Introduction

This matter was called for review by the National Business Conduct Committee ("NBCC") pursuant
to NASD Procedural Rule 9310. We affirm the finding of the District Business Conduct Committee
for District No. 4 ("DBCC") that Tammy S. Kwikkel-Elliott ("Kwikkel-Elliott") violated NASD
Conduct Rule 2110 (formerly Article I11, Section 1 of the Rules of Fair Practice) by obtaining funds
from her employer under false pretenses. We order that Kwikkel-Elliott be censured, fined $ 5,000
and barred from associating with any member of the NASD in any capacity. We also uphold the
imposition of costs for the DBCC hearing. nl

nl The NBCC called this case for review to determine whether the sanctions imposed by
the DBCC were appropriate in light of the conduct in question. The parties were provided no-
tice that a hearing of this matter was scheduled for October 7, 1997. Despite receiving this
notice, Kwikkel-Elliott did not attend the hearing, either in person or by telephone. The
NASD regional attorney who presented this matter to the DBCC was available by telephone,
but determined that no further argument was required because Kwikkel-Elliott failed to at-
tend. Accordingly, the matter was decided on the basis of the record below and any timely
filed briefs. '

[*2]
Background



During all relevant times Kwikkel-Elliot was associated with member firm AAL Capital Manage-
ment Corporation ("AAL") as a sales representative and was registered with the NASD as an in-
vestment company and variable contract products representative. She is not currently associated
with any member firm.

Facts

In November 1993, Kwikkel-Elliott became associated with AAL as a district representative and
member of its field staff. She was employed in an AAL office located in Jackson, Missouri ("Jack-
son Office"). Throughout most of the relevant period, the field staff at the Jackson Office was
composed of Kwikkel-Elliott, another district representative, and a district manager. The Jackson
Office field staff shared in paying the rent, telephone expenses, and the secretary's salary. There was
also evidence that they, along with the field staff of other AAL district offices, jointly advertised
and conducted seminars, and shared in these expenses.

As a district representative and member of the field staff, Kwikkel-Elliott was obligated to pay
for certain sales and promotional materials from AAL, known as "cost items," for use in sales
presentations. Kwikkel-Elliott received [*3] a memorandum from AAL addressed to "All Field
Staff," dated May 2, 1994, entitled "Urgent Update 92." Urgent Update 92 advised the field staff
immediately to cease using listed obsolete cost items. The field staff was instructed to retain all ob-
solete cost items until a process for obtaining credit was established.

Kwikkel-Elliott received another memorandum from AAL, dated May 31, 1994, entitled "Procedure
Update 273." Attached to this mailing was a copy of AAL's "Promotional Materials Reimbursement
Request Form" ("Reimbursement Request"), which provided the means for AAL field staff to seek
reimbursement for obsolete cost items. Directly above the signature line, the Reimbursement Re-
quest included the following attestation: "I have completed the form to the best of my knowledge
and have destroyed the materials noted on the Inventory Worksheet." AAL required those seeking
reimbursement to return the Reimbursement Request by June 30, 1994.

Kwikkel-Elliott completed, signed and submitted the Reimbursement Request to AAL on June 18,
1994. Kwikkel-Elliott requested reimbursement of $ 913.60, but she ultimately received § 879.60
on or about July 1, 1994, due to an adjustment calculated [*4] by an AAL home office employee.
n2

n2 Kwikkel-Elliott received $ 840 in her payroll check from AAL on July 1, 1994. This
amount represents the adjusted Reimbursement Request amount of § 879.60, minus $ 39.60
for other supplies that she had ordered.

Thereafter, the other district representative in the Jackson Office happened across a copy of Kwik-
kel-Elliott's reimbursement request of $ 913.60. Believing that Kwikkel-Elliott's request was exces-
sive for a person who had been with AAL for less than a year, this district representative made a
photocopy of Kwikkel-Elliott's Reimbursement Request and forwarded it to a supervisor outside the



Jackson Office. AAL's Special Investigation Department ("Investigation Department") investigated
the matter and discovered that, of the 697 Reimbursement Requests received from AAL field staff,
Kwikkel-Elliott's Reimbursement Request was one of only 10 that exceeded $ 200. The Investiga-
tion Department determined that Kwikkel-Elliott actually had ordered and paid for only $ 7.60
worth [*5] of cost items deemed obsolete by Urgent Update 92 and eligible for reimbursement.
The Investigation Department also confirmed that Kwikkel-Elliott received her funds pursuant to
the Reimbursement Request. n3

n3 The Investigation Department also verified that AAL did not review or alter Kwik-
kel-Elliott's Reimbursement Request, other than to adjust it to $ 879.60 because of a miscal-
culation of the quantity in a unit of one of the cost items.

When an AAL supervisor confronted Kwikkel-Elliott with this information on August 3, 1994, she
did not claim that she had ordered or paid for all of the cost items listed in her Reimbursement Re-
quest. Kwikkel-Elliott asserted, however, that she and the other field staff at the Jackson Office
jointly may have ordered some cost items and, therefore, AAL records would not accurately reflect
all of the cost items that she had ordered. She offered no proof that she had ordered or paid for §
913.60 worth of cost items. She also stated that she simply had estimated the quantity of cost [*6]
items included in her Reimbursement Request. AAL terminated Kwikkel-Elliott's employment at
this meeting. n4

n4 Kwikkel-Elliott was the only AAL employee terminated for submission of an inaccu-
rate Reimbursement Request.

Discussion

The complaint in this matter alleged, and the DBCC found, that Kwikkel-Elliott violated NASD
Conduct Rule 2110 by obtaining funds from AAL under false pretenses. Rule 2110 provides that
"[a] member, in the conduct of his business, shall observe high standards of commercial honor and
just and equitable principles of trade.” n5 It is well established that conduct that is not directly re-
lated to the securities industry may violate Rule 2110. See, e.g., Vail v. SEC, 101 F.3d 37, 38 (5th
Cir. 1996) ("The SEC has consistently held that the NASD's 'disciplinary authority is broad enough
to encompass business related conduct that is inconsistent with just and equitable principles of
trade, even if that activity does not involve a security'.")(citations omitted); In re Leonard John
laleggio, Exchange [*7] Act Rel. 37910, at 7 (Oct. 31, 1996) (upholding NASD's finding that re-
spondent violated Article III, Section 1 of the Rules of Fair Practice -- now Conduct Rule 2110 -- by
inducing his employer to pay for country club fees and emphasizing that misconduct not directly
related to the securities industry nonetheless may violate the NASD rules); In re George R. Beall,
50 S.E.C. 230, 231-32 (1990) (finding that respondent's passing of bad checks to his firm in con-
nection with options trading in his personal account was a violation of Article I1I, Section 1 of the
Rules of Fair Practice, now Conduct Rule 2110). n6



nS Rule 2110 is applicable to associated persons pursuant to Rule 115(a), formerly Article
I, Section 5(a), which states that "[t]hese Rules shall apply to all members and persons asso-
ciated with a member. Persons associated with a member shall have the same duties and ob-
ligations as a member under these Rules."

n6 See also In re Howard B. Labow, 48 S.E.C. 134, 135 (1985) (affirming NASD finding
that insurance agent violated just and equitable principles of trade by falsifying insurance ap-
plication and retaining commission for policy after policy was canceled); In re Thomas E.
Jackson, 45 S.E.C. 771, 772 (1975) (finding that insurance agent's falsification of insurance
applications to earn commissions violated Article III, Section 1).

[*8]
In the current case, it is undisputed that the Reimbursement Request submitted by Kwikkel-Elliott
was inaccurate. She admitted that she personally did not order and pay for all of the items included
in her Reimbursement Request. Nevertheless, Kwikkel-Elliott claimed that she did not act in bad
faith in preparing and submitting an inaccurate Reimbursement Request. She argued that the Reim-
bursement Request was confusing and that she believed that it was supposed to have been submitted
on behalf of the other field staff at the Jackson Office, as well as on her own behalf. Kwikkel-Elliott
explained that, as a result of this misunderstanding, all of the cost items ordered by the Jackson Of-
fice field staff were included in her Reimbursement Request. She also stated that in preparing the
Reimbursement Request, she did not intentionally exaggerate the number of cost items. Rather, she
estimated the promotional materials in the office storage cabinets. She further asserted that once she
received the reimbursement funds, she intended to divide them among all the members of the field
staff at the Jackson Office. We do not find Kwikkel-Elliott's explanation of the events to be credi-
ble.

Kwikkel-Elliott's [*9] assertion that the Reimbursement Request was confusing and that she was
led to believe that it should be submitted on behalf of the Jackson Office is belied by the facts. Pro-
cedure Update 273 and the attached Reimbursement Request were addressed to "All Field Staff."
They were not addressed and sent to the Jackson Office or even to the district manager. In addition,
Procedure Update 273 provided that the "home office will reimburse you for those materials that
have a cost associated with them." (emphasis added). The Reimbursement Request instructed the
field staff to "compile all materials you have that are listed on the Inventory Worksheet . . ." and
"calculate the amount to be reimbursed to you. . . ." (emphasis added). Neither the manner of dis-
tribution of the correspondence, the instructions contained therein nor the method of reimbursement
suggested that the Reimbursement Requests should be submitted on behalf of anyone other than an
individual person. n7

n7 The Reimbursement Request also had a section where the party seeking reimburse-
ment was supposed to check the box that represented his or her position with AAL. Kwik-
kel-Elliott checked the box marked "DR" for district representative. There was no box that
could be checked to submit the form for the office as a whole. In addition, Kwikkel-Elliott
placed her registered representative number and Social Security number on the form. She did
not place the numbers of any other member of the Jackson Office field staff on the form.



[*10]
Moreover, notwithstanding her assertion that she found the Reimbursement Request confusing,
Kwikkel-Elliot never sought clarification of the proper procedure to follow. She did not ask anyone
from AAL, including co-workers at the Jackson Office, for assistance in filling out the Reimburse-
ment Request, despite the fact that she executed the Reimbursement Request and submitted it to
AAL on June 18, 1994, 12 days before the June 30, 1994 due date. n8 She also did not consult her
co-workers for help in calculating the quantity of cost items to be included.

n8 Both "Procedure Update 273" and the Reimbursement Request provided express in-
structions regarding the proper department to contact with questions about the Reimburse-
ment Request.

Even if the evidence supported Kwikkel-Elliott's claim that she thought that the Reimbursement
Request was to be made on behalf of the entire office, which it does not, her "estimate" included
both cost items and non-cost items. Kwikkel-Elliott testified that she merely performed a visual
[¥*11] inspection of certain cabinets where promotional materials were kept when she made her
estimate. These cabinets, however, contained both cost items and non-cost items and Kwik-
kel-Elliott admitted that she did not distinguish between the two, notwithstanding that only the for-
mer items were reimbursable. Thus, her "estimate" would not have been accurate in any event. n9

n9 Kwikkel-Elliott also failed to destroy the obsolete cost items, even though she attested
on the Reimbursement Request that she had destroyed such materials.

Kwikkel-Elliott's claim that she planned to divide the reimbursement funds among all the members
of the Jackson Office field staff is also untenable. She made no attempt to determine what portion of
the cost items included in her Reimbursement Request belonged to which members of the Jackson
Office. Thus, she had no means to determine how to allocate the reimbursement funds. She also
never told anyone that she had submitted the Reimbursement Request on behalf of the Jackson Of-
fice.

In addition, [*12] Kwikkel-Elliott never offered any reimbursement funds to any members of the
Jackson Office field staff after the funds were deposited in her account on July 1, 1994, In fact,
within five days of receipt of the reimbursement funds, Kwikkel-Elliott did not have sufficient
funds to share with other members of the Jackson Office field staff. She claims not to have known
that the funds had been directly deposited into her credit union account. However, Urgent Update
273 advised that the reimbursement funds would be included in the payroll checks of those making
requests. She was also sent a payroll document from AAL confirming that the reimbursement funds
had been deposited into her account. Furthermore, if she had intended to share the funds with the



other members of the field staff, it is likely that she would have been watching for the reimburse-
ment funds. n10

n10 We note, as well, that the Securities and Exchange Commission ("SEC") has held that
a respondent's claim that the act in question resulted merely from his or her disorganization or
forgetfulness provides no justification for misconduct of the type alleged in this case. See In
re Ernest A. Cipriani, 51 S.E.C. 1004, 1006 n.7 (1994) ("We have held that disorganization
and absentmindedness are no excuse for misappropriation.”) (citing In re Stanley D. Gar-
denswartz, 50 S.E.C. 95 (1989)).

[*13]
Under these circumstances, we do not find Kwikkel-Elliott's version of events to be plausible. The
evidence indicates that Kwikkel-Elliott did not make an inadvertent mistake, but rather that she
acted in bad faith. She made no attempt to separate cost items from non-cost items, grossly exag-
gerated the number of cost items, submitted a Reimbursement Request under false pretenses, and
received reimbursement funds of § 879.60. Her conduct was inconsistent with high standards of
commercial honor and just and equitable principles of trade. Accordingly, we find that Kwik-
kel-Elliott violated NASD Conduct Rule 2110.

Sanctions

The DBCC determined that Kwikkel-Elliott should be censured, suspended for 30 days from asso-
ciation with any member firm in any capacity, required to requalify by examination prior to reasso-
ciating with a member firm, and assessed costs of $ 1,291.90. In mitigation, the DBCC considered
that Kwikkel-Elliott was under a great deal of personal and work-related stress at the time she pre-
pared the Reimbursement Request. The DBCC also found that AAL did nothing to determine the
accuracy of other Reimbursement Requests and did not terminate any other employees for submit-
ting [*14] inaccurate Reimbursement Requests. In addition, the DBCC considered that the Reim-
bursement Request was a one-time program and that no one at AAL, including Kwikkel-Elliott, had
any prior experience with it. Finally, the DBCC noted that Kwikkel-Elliott had no prior disciplinary
history and that she offered to return the reimbursement funds at the meeting that resulted in her
termination.

We find that the mitigating factors considered by the DBCC do not warrant the lenient sanctions
imposed on Kwikkel-Elliott in light of the severity of her misconduct. First, Kwikkel-Elliott's con-
duct cannot be excused by the fact that she may have been under personal and work-related stress.
See In re Leonard John Ialeggio, Exchange Act Rel. No. 37910, at 3-4 (Oct. 31, 1996) (rejecting
contention that misconduct was caused, in part, by respondent's extremely busy travel schedule); In
re Joel Eugene Shaw, 51 S.E.C. 1224, 1226 (1994) (holding that respondent's conduct cannot be
justified by his personal and financial circumstances). Nothing in the record convinces us that the
conduct in question resulted from or was exacerbated by Kwikkel-Elliott's personal or work-related
circumstances. The evidence [*15] clearly supports the finding that Kwikkel-Elliott intended to
obtain funds under false pretenses and there is no indication in the record before us that she would
have acted differently under other circumstances.



Second, whether AAL attempted to verify the accuracy of other Reimbursement Requests and
whether it terminated other employees for similar conduct has no bearing on a determination of the
appropriate sanctions here. As the SEC has emphasized, "it is no defense that others in the industry
may have been operating in a similarly illegal or improper manner."” In re Patricia H. Smith, Ex-
change Act Rel. No. 35989, at 4 n.8 (June 27, 1995). See also In re Bison Securities, Inc., 51 S.E.C.
327,330 n.10 (1993) ("[O]ne dealer's improper pricing practices cannot legitimize another's."); In re
Donald T. Sheldon, 51 S.E.C. 59, 66 n.32 (1992) ("[E]ven if Sheldon had established that other
firms also misused customer fully-paid securities, that would not have exonerated him."), aff'd, 45
F.3d 1515 (11th Cir. 1995). AAL discovered, inadvertently, that Kwikkel-Elliott had engaged in
misconduct by filing an inaccurate Reimbursement Request. AAL then terminated Kwikkel-Elliott
and notified the [¥16] NASD of her conduct through a Uniform Termination Notice for Securities
Industry Registration ("Form U-5"). AAL's vigilance with regard to the accuracy of other Reim-
bursement Requests is of little consequence.

Third, the fact that the Reimbursement Request was a one-time program with which no one had any
prior experience does not provide Kwikkel-Elliott with a basis for mitigation. The forms involved in
this matter were not overly complex or confusing. Moreover, Kwikkel-Elliott never sought assis-
tance in interpreting the procedures or in filling out the forms. Under these circumstances, Kwik-
kel-Elliott cannot shift responsibility for her misconduct to AAL. Cf. In re Thomas C. Kocherhans,
Exchange Act Rel. No. 36556, at 6 (Dec. 6, 1995) ("[W]e have repeatedly held that a respondent
cannot shift his or her responsibility for compliance with an applicable requirement to a supervisor.
..."); Inre Emest A. Cipriani, 51 S.E.C. 1004, 1007 (1994) (rejecting contention that the lack of
adequate supervision justified conduct in question).

Fourth, Kwikkel-Elliott's lack of any disciplinary history offers little solace given the short time in
which she had been registered with the NASD [*17] and considering the seriousness of her mis-
conduct. At the time of the infraction, Kwikkel-Elliott had been registered with the NASD for less
than a year. nl1 Receiving funds under false pretenses within a year of becoming registered with
the NASD does not evince an exemplary track record. Cf. In re Henry E. Vail, Exchange Act. Rel.
No. 35872, at 5 (June 20, 1995) (rejecting contention that bar for misappropriation of funds was
unwarranted because of no past disciplinary history), aff'd, 101 F.3d 37 (5th Cir. 1996).

nl1 Kwikkel-Elliot became associated with member firm AAL in August 1993. She took
the Series 6 exam on September 23, 1993, and became registered with the NASD as an in-
vestment company and variable contract products representative on September 28, 1993. The
violative conduct occurred on June 18, 1994.

Finally, the DBCC viewed Kwikkel-Elliott's offer to pay back the reimbursement funds as a miti-
gating factor. We note, however, that Kwikkel-Elliott's offer occurred only after she was ap-
proached by AAL about [*18] her wrongdoing. There is no evidence suggesting that she would
have made the offer absent such a confrontation. Under these facts, we do not find Kwikkel-Elliott's
repayment offer to be a mitigating factor. See Henry E. Vail, supra, at 6 (rejecting contention that
repayment of money was a mitigating factor when only done because criminal charges had been
filed); Joel Eugene Shaw, supra, at 1227 ("Nor does the fact that Shaw ultimately repaid . . . the



money [to the customer] warrant permitting him to remain in the securities business. It appears that
Shaw would have retained [the customer's] money if she had not discovered his conversion."). n12

nl2 See also Ernest A. Cipriani, supra, at 1007-08 (holding that the fact that respondent
ultimately paid back the money afforded no justification for the misconduct which, presuma-
bly, would have continued had it not been discovered); In re Raymond M. Ramos, 49 S.E.C.
868, 872 (1988) ("[TThe fact that Ramos ultimately paid the money back does not warrant
permitting his return to the securities business where he poses a threat to other investors.").

[*19]
Considering the evidence as a whole, we find that there are no mitigating facts which would warrant
the lenient sanctions imposed by the DBCC below. To the contrary, the facts support the finding
that Kwikkel-Elliott engaged in serious misconduct. As discussed above, Kwikkel-Elliot acted in
bad faith by submitting a materially false Reimbursement Request to her employer, culminating in
her obtaining funds under false pretenses. Although Kwikkel-Elliott's wrongdoing in this instance
did not involve securities or customer funds, the willingness to acquire a sum of money through
questionable means indicates a troubling disregard for basic principles of ethics and honesty which,
on another occasion, might manifest itself in a securities- or customer-related transaction. See
Thomas E. Jackson, 45 S.E.C. 771, 772 (1975) ("Although Jackson's wrongdoing in this instance
did not involve securities, the NASD could justifiably conclude that on another occasion it might.").
As the SEC has noted, the securities industry "presents a great many opportunities for abuse and
overreaching, and depends very heavily on the integrity of its participants.” In re Bernard D. Gor-
niak, Exchange Act Rel. No. [*20] 35996, at 5 (July 20, 1995) (citations omitted). See also In re
Mayer A. Amsel, Exchange Act Rel. No. 37092, at 11 (April 10, 1996) (noting that the securities
industry is "rife with opportunities for abuse.").

In light of our duties to protect the investing public and to ensure the integrity of the market, we
would be remiss in not acting decisively in cases, like the present matter, where the evidence calls
into question the honesty and the veracity of a person associated with a member firm. Because we
find that Kwikkel-Elliott's continued participation in the securities industry presents a risk to the
public, we hold that she is barred in all capacities from associating with any member firm. See
Mayer A. Amsel, supra, at 11 ("Amsel has exhibited a disturbing disregard for the standards that
govern the securities industry. . . . In light of his deliberate and serious misconduct, we consider his
exclusion from that business a desirable safeguard for both broker-dealers and members of the in-
vesting public."); Henry E. Vail, supra, at 6 ("Through his mishandling of these funds, Vail demon-
strated a serious misunderstanding of the fiduciary obligations he subjected himself to by becoming
[*21] the Club's treasurer. His actions make us doubt his commitment to the high fiduciary stand-
ards demanded by the securities industry."). n13

nl13 See also In re Stanley D. Gardenswartz, 50 S.E.C. 95, 97-98 (1989) (upholding
- NASD's decision to increase to a bar the one-year suspension imposed on respondent by the
DBCC for misappropriating funds belonging to his employer).



Accordingly, we impose a censure, a $ 5,000 fine, and a bar from associating with any NASD
member firm in any capacity. We also affirm the imposition of costs of $ 1,291.90 for the DBCC
hearing. n14 In light of the bar, we eliminate the requirement that Kwikkel-Elliott requalify by ex-
amination prior to reassociating with a member firm. The bar is effective immediately upon the is-
suance of this decision. nl15 '

nl4 In addition, we agree with the DBCC that restitution is inappropriate. AAL took no
action on Kwikkel-Elliott's offer to return the reimbursement funds. AAL also has withheld
all trailing and renewal commissions due to Kwikkel-Elliott.
[*22]

nlS We have considered all of the arguments of the parties. Such arguments are rejected
or sustained to the extent that they are inconsistent or in accord with the views expressed
herein.

Pursuant to NASD Procedural Rule 8320, any member who fails to pay any fine, costs, or
other monetary sanction imposed in this decision, after seven days' notice in writing, will
summarily be suspended or expelled from membership for non-payment. Similarly, the regis-
tration of any person associated with a member who fails to pay any fine, costs, or other
monetary sanction, after seven days notice in writing, will summarily be revoked for
non-payment.

On Behalf of the National Business Conduct Committee,
Joan C. Conley, Corporate Secretary

Distribution of the Kwikkel-Elliott decision for final review and comment before being sent to the
parties:

Deborah Mcllroy
Norman Sue, Jr.
(Return to Jim Wrona)

Direct: (202) 728-8381
Fax: (202) 728-8894

Joan C. Conley
Corporate Secretary



January 16, 1998

VIA FIRST CLASS/CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Tammy S. Kwikkel-Elliott

RE: Complaint No. C04960004: Tammy S. Kwikkel-Elliott
Dear Ms. Kwikkel-Elliott:

Enclosed herewith is the Decision of the National Business Conduct Committee in connection with
the above-referenced matter. Any fine and costs assessed should be made payable and remitted to
the National Association of Securities Dealers, Inc., Department #0651, Washington, D.C.
20073-0651.

You may appeal this decision to the U.S, Securities and Exchange Commission ("SEC"). To do so,
you must file an application with the Commission within thirty days of your receipt of this decision.
A copy of this application must be sent to the NASD Regulation, Inc. ("NASD Regulation") Office
of General Counsel as must copies of all documents filed with the SEC. Any documents provided to
the SEC via fax or overnight mail should also be provided to NASD Regulation by similar means.

Your application must identify the NASD Regulation case number, and set forth in summary form a
brief statement of alleged errors in the determination and supporting reasons therefor. You must in-
clude an address where you may be served and phone number where you may be reached during
business hours. [*24] If your address or phone number changes, you must advise the SEC and
NASD Regulation. If you are represented by an attorney, he or she must file a notice of appearance.

The address of the SEC is: The address of NASD Regulation is:
Office of the Secretary Office of General Counsel
U.S. Securities and Exchange Commission NASD Regulation, Inc.
1735 K Street, N.W.
450 Fifth Street, N.W., Stop 6-9 Washington, D.C. 20006

Washington, D.C. 20549

Questions regarding the appeal process may be directed to the Office of the Secretary at the SEC.
The phone number of that office is 202-942-7070.

Very truly yours,

Joan C. Conley
Corporate Secretary

Enclosure
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Copyright (c) 2000 National Association of Securities Dealers, Inc.
Department of Enforcement, Complainant, v. David L. Foran, Respondent.
Complaint No. C8A990017

BEFORE THE NATIONAL ADJUDICATORY COUNCIL
NASD REGULATION, INC.

2000 NASD Discip. LEXIS 8
September 1, 2000
TEXT:

[*1]
DECISION

Where general securities and financial and operations principal misdirected mutual fund trail commissions away from
member firm's "house account” to his own commission account, held that respondent converted firm funds and acted
unethically and in contravention of Conduct Rule 2110; Foran suspended for two years, required to requalify, and fined
$ 35,000.

This matter was appealed by David L. Foran ("Foran"). Under review is a December 3, 1999 decision of an NASD
Regulation, Inc. ("NASD Regulation") Hearing Panel. We find that Foran violated Conduct Rule 2110 by converting
commission funds from the house account of Bentley-Lawrence Securities, Inc. ("Bentley”), the member firm with
which Foran was associated, to his own commission account. We suspend Foran for two years, require him to requalify,
and fine him $ 35,000. We also affirm the Hearing Panel's imposition of $ 2,728.75 in costs.

Background

The Department of Enforcement ("Enforcement") filed the complaint in this matter after receiving an amended Form
U-5 Uniform Notice of Termination ("Form U-5") on behalf of Foran from Bentley, in which Be