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Denise Olson, by her undersigned counsel, hereby submits her opening brief in support of
her application for review of the sanctions imposed in this matter.

I. Issue Presented
Whether the FINRA Board of Governors' imposition of a permanent bar upon Ms. Olson
was excessive, oppressive, and punitive for her conduct in improperly requesting and receiving
$740.10 by classifying a personal expense as a business expense, when Ms. Olson had no pattern
of wrongdoing, was extremely remorseful, would never repeat the violation, was not motivated
by greed, had consistently accepted responsibility without misleading either her firm's
interviewer or FINRA, and had already been terminated by her employer in June 2010.

II. Standard of Review
The SEC reviews sanctions imposed by FINRA, including by the FINRA Board of
Governors, de novo. PAZ Sec., Inc. v. SEC, 494 F.3d 1059, 1064 (D.C. Cir. 2007),· Otto v. SEC,
253 F.3d 960, 964,966-7 (7th Cir. 2001). Any final disciplinary sanction imposed by the Board
is subject to "full and independent review by the SEC as to the facts as well as the law." Gold v.
SEC, 48 F.3d 987, 990 (7th Cir. 1995). These sanctions must be overturned ifthey are excessive
or oppressive. 15 U.S.C. § 78s(e)(2); accord, Saad, 718 F.3d 906,910 (D.C.Cir. 2013),· PAZ
Sec., Inc., 494 F.3d at I 059. Moreover, the sanctions must be remedial, not punitive.

FINRA

Sanction Guidelines, at 1-3, 5; accord Saad, 718 F.3d at 912-13.

III. Factual Background
Denise Olson entered the securities industry as a receptionist at Piper Jaffrey in 1991,
after two years of college. Transcript ofHearing ofOctober 2, 2012 ("Tr. '), at 39-40 (Olson).
She moved on to a variety of positions, ultimately becoming a branch manager for several years
at Wells Fargo. Tr. at 40-42 (Olson). She was very grateful for the oppmiunity to be a branch
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manager, and frequently paid out of her own pocket to buy decorative items and furniture for the
office and meals for the staff. Ms. Olson used her own money to pay bonuses to the staff, and
even spent approximately $2,000 for two refrigerators for the office, again out of her own funds.

Tr. at 45-49 (Olson); Tr. at 93-94 (Dahl).
On April2, 2010, Ms. Olson was buying iPods for her niece and nephew, and used her
corporate card for the purchase. Such use of the corporate card for personal charges was
permitted by her firm at that time. Tr. at 21 (Mirabella); Tr. at 57-59 (Olson); Tr. at 92 (Dahl).
But several weeks later, when Ms. Olson was clicking through her charges on the corporate card,
she had a "fleeting thought" when she reached the iPod purchase of$740.10 that she had never
been reimbursed for the refrigerators she had purchased, and made a false entry in the system
that the iPod purchase was for "branch equip for cofroom." Tr. at 56 (Olson). Ms. Olson
wrongfully received reimbursement from Wells Fargo for the $740.10. She did not properly
submit for or receive reimbursement for the refrigerators.
On June 2, 2010, Ms. Olson was questioned by a Wells Fargo employee regarding her
corporate card charges. The interviewer showed her an eleven page spreadsheet that listed 143
transactions, 43 of which had been highlighted. Tr. at 64 (Olson); CX-1. The April 2 transaction
was not highlighted. CX-1, at page 9 of 11. Ms. Olson then went through the spreadsheet with
the interviewer. When they reached the April 2 charge, Ms. Olson initially said it was for branch
equipment for a new conference room, because that was what appeared on the spreadsheet. But
once Ms. Olson noticed the amount, she remembered that it was a personal charge for the iPods,
and said so. Tr. at 64-65 (Olson). She knew that it was "not okay" that she had done this,
despite having also thought about her refrigerator purchase and how the amounts might have
offset. Tr. at 66 (Olson). But she still volunteered her wrongdoing.
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The interviewer had not confronted Ms. Olson with any accusation, shown her any
receipt, or indicated that she was suspicious of Ms. Olson's entry for this item. Tr. at 86 (Olson).
The interviewer did not testify at the hearing, and there is no evidence that the interviewer knew
that there was anything amiss regarding this particular $740.10 charge prior to Ms. Olson's
confession. Among the many prior items that the interviewer had asked about before reaching
the $740.10 charge were legitimate expenses for "computer equipment" (CX-I, at 2 of 11),
"blackberry" (CX I, at 4 of 11), and "office supplies" (CX I, at 7 of 11). After volunteering the
truth about the iPods purchase, Ms. Olson then wrote down for the interviewer the same accurate
explanation that she had volunteered orally. Tr. at 65 (Olson). Ms. Olson was immediately
terminated. ld.
This single instance of misconduct was not part of any pattern of wrongdoing by Ms.
Olson. She did not improperly seek reimbursement for any other personal charges, nor was she
charged by Enforcement with any such pattern of wrongdoing. Other than this violation, she has
a completely unblemished twenty year record in the securities industry.
Ms. Olson continued to concede her mistake during Enforcement's subsequent
investigation, the pre-hearing proceedings, and the hearing on the merits. She was and is
ashamed of her misconduct, and has consistently expressed great and genuine remorse. As she
said in her letter to FINRA during the investigation of this case, "I made an error in marking the
transaction as a business expense; I would never put my family or myself in a situation like this
again." CX-3, at 4. See also Tr. at 11 (counsel noting that Ms. Olson was crying), Tr. at 56-57
(Ms. Olson's testimony that she understood her conduct was wrong, that it was not "okay," and
that she would never do this again); Tr. at 66 ("it's definitely not okay"); Tr. at 67 ("having
intentionally misled my company by marking the expense was very wrong. And I would never,
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ever jeopardize my family the way I did this day when I did this."); Tr. at 81 ("I made an error in
judgment. If I could take it back, I would.").
Ms. Olson is a single mother whose ex-husband provides no financial support. After she
was terminated by Wells Fargo, she was unemployed for nine months, depleted her 401 (k)
account to pay monthly expenses for her daughter and herself, and ultimately moved in with her
parents. Tr. at 71-72 (Olson). At the time ofthe hearing, Ms. Olson was employed as a recruiter
for Ameriprise Financial, where she had no client contact. She was an exemplary employee at
Ameriprise, where there were no issues regarding her honesty or her expense reimbursements.
Tr. at I 07-09 (Fekete). Ms. Olson's income at Ameriprise was $70,000 plus the possibility of

small bonuses; prior to her termination by Wells Fargo, her annual income was approximately
$200,000. Tr. at 43 (Olson).
In the present case, the hearing panel alone -not the NAC or the Board of Governors 
heard Ms. Olson's testimony and had an opportunity to fully evaluate her credibility. The panel
majority did not comment on the credibility of Ms. Olson's testimony, and the dissenting panelist
explicitly found that Ms. Olson's testimony "was extremely credible." Hearing Panel Decision,
at 15 (Dissenting opinion).

IV. Statement of the Case
On October 2, 2012, this case went to a hearing solely as to sanctions, as Ms. Olson had
conceded her violation ofFINRA Rule 2010. On January 4, 2013, by a 2-1 vote, the hearing
panel found that Ms. Olson should be barred from the securities industry. The dissenting panel
member concluded, based on the facts and the recent National Adjudicatory Council ("NAC")
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decisions in McCartney 1 and Leopold!-, that this sanction was too severe, that merely labeling
Ms. Olson's conduct as "conversion" did not make a bar appropriate, that the violation was
serious but not egregious, and that the sanction should have been limited to a six month
suspension and a $5,000 fine. Decision, at 14-17 (Dissenting opinion). On appeal to the NAC,
two members of the NAC heard oral argument on August 27,2013. Ms. Olson was present at
that argument, and was so remorseful that she wept openly during the argument. Sometime prior
to May 9, 2014, the NAC provided its proposed written decision to the FINRA Board of
Governors ("Board"), pursuant to FINRA Rule 9349(c). Board ofGovernors Decision ("Board
Decision"), at 2, n.3. The Board then took the unusual step of calling the case for review, rather

than simply allowing the NAC to issue its draft decision. !d. Ms. Olson first learned that the
Board had called the case for review on May 9, 2014, when the Board issued its decision. This
appeal followed.
V. Argument
A. The Guideline for Conversion Requires Fair Consideration of Numerous
Mitigating Factors and All Facts and Circumstances
The Board misstated important facts regarding Ms. Olson's acceptance of responsibility,
over-emphasized the aggravating circumstances, and effectively ignored any and all mitigating
factors because of excessive focus on the fact that the Guideline for "conversion" states that a bar
is "standard" regardless of the amount converted. See Board Decision, at 7. The Board
disregarded the prior decisions of the NAC that imposed far lesser sanctions under the much
more egregious circumstances present in the McCartney and Leopold cases, stating only that
1

Dep 't ofEnforcement v. McCartney, Complaint No. 2010023719601, 2012 FINRA Discip. LEXIS 60 (NAC Dec.
10, 2012).

2

Dep 't ofEnforcement v. Leopold, Complaint No. 2007011489301,2012 FINRA Discip. LEXIS 2 (NAC Feb. 24,
2012).
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every case is different. A fair consideration of the actual facts concerning Ms. Olson, both
aggravating and mitigating, compels the conclusion that a bar is excessive, oppressive, and
punitive, and that a lesser sanction should be imposed.
The FINRA Sanctions Guidelines are exactly that - guidelines. From the original
adoption by the National Business Conduct Committee in 1993, the Guidelines were "not,
however, predetermined, fixed sanctions for particular violations." FINRA NTM 93-32. As this
original Notice regarding the Guidelines further explained, "Depending on the mitigating or
aggravating factors present in individual cases, sanctions may be increased or decreased beyond
the limits set forth in the Guidelines." !d. In 1998, in announcing the very revision to the
Guidelines that a bar for conversion was "standard," NASD emphasized that the "recommended
ranges are not absolute. In applying the Guidelines, Adjudicators must exercise judgment and
discretion in determining remedial sanctions and may impose sanctions that fall outside of the
recommended ranges, or impose no sanction at all, depending on the unique facts of the case."
NTM 98-39, at 277. This emphasis on the non-binding nature of the guidelines, and the potential

necessity of adjudicators' imposing sanctions outside the recommended ranges, even if that
meant "no sanction at all," was listed as one ofthe more important features of the revisions. !d.,
at 278. The only reference in NTM 98-39 to the specific guideline for "conversion" was to note
the adjustments in recommended fine levels for numerous forms of violations, including
conversion. !d., at 278-9. No mention whatsoever was made in this NTM of any brand new
bright line test that dictated a permanent bar for all instances of "conversion."
The specific Guideline recommendation for "conversion" states "Bar the respondent
regardless of amount converted," and "(No fine recommended, since a bar is standard.)" But the
very same Guideline refers adjudicators to the "Principal Considerations in Introductory

6

Section." Guidelines, at 36. Those "Principal Considerations," expressly applicable to "all
violations" (Guidelines, at 6), require consideration of all the potentially mitigating
circumstances. These include acceptance of responsibility, whether respondent engaged in a
pattern of misconduct over an extended period of time, and whether the respondent attempted to
conceal her misconduct, among many other potential factors. Guidelines, at 6-7.
These Principal Considerations also expressly state that the list of factors "is illustrative,
not exhaustive; as appropriate, Adjudicators should consider case-specific factors in addition to
those listed here and in the individual guidelines." Guidelines, at 6. The aptly named "General
Principles Applicable to All Sanction Determinations" specifically provide that "Adjudicators
may determine that no remedial purpose is served by imposing a sanction within the range
recommended in the applicable guideline; i.e., that a sanction below the recommended range, or
no sanction at all, is appropriate." Guidelines, at 3. Indeed, the D.C. Circuit recently remanded a
Commission decision in part because the Commission had failed to consider a mitigating
circumstance not covered by any Guideline. Saad, 718 F.3d at 913-14 (failure to consider
extreme personal and professional stress).
Any fair consideration of the aggravating and mitigating factors concerning Ms. Olson
renders a permanent bar excessive, oppressive, punitive, and completely inappropriate for Ms.
Olson.
B. The Lesser Sanctions Imposed in McCartney, Leopold, and Other Cases
Involving More Egregious Facts and Circumstances Than the Present Case
Demonstrate That a Permanent Bar is Excessive, Oppressive and Punitive

The Board dismissed any significance of the NAC's decisions in McCartney and Leopold
because in those cases, Enforcement failed to specifically charge "conversion," and because of
the general proposition that each case turns on its own facts. Board Decision, at 7. The same
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aggravating and mitigating factors apply in conversion cases just as surely as in cases like
McCartney and Leopold, where the conduct easily could have been labeled "conversion." As
noted above, FINRA's Guidelines call for the same analysis of all the facts and circumstances.
As for the proposition that each case turns on its own facts, McCartney and Leopold are
nevertheless instructive in that the NAC described facts in those cases that were considerably
more egregious than those concerning Ms. Olson, identified mitigating factors less compelling
than those present here, and concluded that permanent bars were inappropriate. Indeed, in the
present case, the Board largely found that the same types of conduct considered as mitigating in
the NAC decisions should not be considered mitigating at all. If there were any additional facts
or any other proper basis for the failure of the Board to apply the McCartney and Leopold
analyses to the present case, this does not appear in the Board's decision. There simply is no
reasonable basis to find that a bar is not excessive, oppressive or punitive for Ms. Olson when no
such sanction was necessary for far worse conduct in McCartney and Leopold.
In McCartney, a registered representative obtained an improper $500 payment from his
firm through elaborate deception of his firm; this was "conversion" by any measure, though
Enforcement failed to charge it as such. McCartney, at *5-6 n.3. The registered representative
submitted a false expense report and fabricated supporting documentation, including a falsified
copy of his own $500 check, a fabricated hotel bill, and a forged verification letter, in order to
obtain $500 to which he was not entitled. When his request for reimbursement was initially
rejected for insufficient documentation, the representative altered his own check to make it
appear that he had paid the $500 for legitimate expenses. McCartney, at *5-6 n.3. Yet despite
these numerous acts of deception over an extended period, the registered representative was
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credited with mitigating factors such as a lack of a pattern of wrongdoing and acceptance of
responsibility. McCartney, at *14-16.
In Leopold, the respondent obtained an improper federal tax benefit, in effect defrauding
the U.S. government and converting taxpayer funds. Leopold's elaborate and extensive
deception over nearly two years in obtaining money that did not belong to him was at least as
wrongful as any other form of "conversion"- yet under all the circumstances and with all the
flexibility provided by the Guidelines, the NAC concluded that far less than a permanent bar was
appropriate. The registered representative in Leopold again received mitigation credit for having
"expressed sincere remorse," being "genuinely ashamed," and promising that his lapses in
judgment would not be repeated. Leopold, at *21.
The Board cited a string of decisions involving much more egregious facts than the facts
concerning Ms. Olson as part of its rationale for imposing a permanent bar. Board Decision, at
8. But Ms. Olson's facts and circumstances are far more deserving ofleniency, and the fact that
even a few egregious NAC decisions -largely ignored by the Board-- still resulted in less than a
bar supports that same result here. In addition to the Leopold and McCartney cases, in Dep 't of
Enforcement v. Hunt, No. 2009018068701,2012 FINRA Discip. LEXIS 62 (NAC Dec. 18,

20 12) (six month suspension and $10,000 fine for falsified expense reports; bar imposed for
other conduct), the respondent deceptively obtained reimbursement from his firm for nearly
$2,000 in expenses he had not yet incurred- again, a clear instance of"conversion," albeit not
explicitly charged or analyzed as such. Yet the NAC found that such conduct only warranted a
six month suspension and a $10,000 fine.
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In Foran 3 , another case involving much worse conduct than the present case, the NAC
did not impose a bar despite an express finding of"conversion." Over an eleven month period,
Foran converted more than $5,000 in mutual fund trail commissions from his firm. He falsely
contended that he had not tried to hide his misconduct from his firm. !d. at * 16 n.16. He
continually took actions to evade his firm's audit trail, and when questioned by a firm employee
about apparent discrepancies in commission totals, he instructed the employee not to try to
resolve the discrepancies and instead to simply write them off. Id. at * 16 n.16. Foran did not
admit having transferred the commissions to himself until finally being confronted by his firm,
and even then claimed he was entitled to do so. Jd. at *6-7, *20. And at the hearing, Foran
frivolously claimed that he had acted in good faith, asserting that his case only involved an
"internal firm dispute regarding the proper allocation of commissions." !d. at *20. Yet despite
all these obviously aggravating factors, and the absence of any mitigating factors, the NAC
imposed a two year suspension and a $35,000 fine, not a permanent bar. !d. at *22.
Finally, a case that has been remanded to the SEC by the D.C. Circuit, John ME. Saad,
Exchange Act Release No. 62178,2010 SEC LEXIS 1761 (May 26, 2010), remanded, 718 F.3d
904 (D.C. Cir. 20 13), similarly involved far more egregious facts than the present case. In Saad,
the SEC specifically stated:
Saad lied to his employer about going on a recruiting trip, and he fabricated
receipts, submitted a falsified expense report, and accepted unjustified
reimbursement as a result of that lie. Saad also sought reimbursement for a cell
phone he mislead his employer into believing he purchased for himself through a
falsified receipt and expense report, and Saad attempted, at least initially, to
recoup money he spent at an Atlanta-area hotel lounge at the same time he
claimed he was in Memphis. After his employer caught and fired him, Saad
further mislead investigators by telling them he sought reimbursement for a trip

3

Dep 't ofEnforcement v. Foran, Complaint No. C8A9900 17, 2000 NASD Discip LEXIS 8 (NAC Sept. I, 2000).
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that "had yet to occur" and by denying that he had purchased the cell phone for
someone other than himself.
Saad, at *30. The SEC specifically emphasized the seriousness of Saad having provided false
information to FINRA. !d. at *31 n.32. The SEC further noted that Saad gave misleading
information to the Office of Insurance for the Commonwealth of Kentucky to evade that state
regulatory inquiry. !d. at *9 n.4. And Saad repeatedly chose to conceal his misconduct as it
came to light, such as when he attempted to withdraw a request and throw away a false receipt
when questioned about it by his firm's office administrator. !d. at *8. Yet despite all these
extreme facts, the D.C. Circuit still remanded the case, and directed the Commission to consider
the mitigating effect of Saad's termination by his firm and the severe stress he was under. Saad,
718 F.3d at 913-14.
C.

The Board Failed to Give Proper Mitigating Effect to Numerous Factors
1. Ms. Olson's Misconduct Was of Short Duration, Did Not Involve a
Pattern of Wrongdoing, and Represented an Aberrant Lapse in Judgment

It is indisputable that Ms. Olson's misconduct was of short duration, did not involve a

pattern of wrongdoing, and represented an aberrant lapse in judgment. These are mitigating
circumstances under Guidelines Principal Considerations 8 and 9. 4 The Board improperly
dismissed any mitigating effect, however, asserting in a footnote that since the Guideline states
that a bar is standard without regard to the sum involved, "a single instance of theft provides
ample justification" for a bar. Board Decision, at 10, n.18. On the contrary, as previously
noted, the Guideline for conversion specifically calls for consideration of all mitigating
circumstances, which include whether there was a pattern of wrongdoing and whether the

4

Principal Consideration 8 states: "Whether the respondent engaged in numerous acts and/or a pattern of
misconduct." Principal Consideration 9 states: "Whether the respondent engaged in the misconduct over an
extended period of time."
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misconduct occurred over an extended period. Indeed, the NAC has found that this very factor
justified leniency in McCartney, at * 17 ("one-time, isolated incident" considered mitigating).
In McCartney, the respondent's creation of a false invoice and false verification letter,
and subsequent alteration of a check when his initial reimbursement request was denied, were
still viewed by the NAC as a "one-time, isolated incident" in a ten year career, and therefore a
mitigating circumstance. McCartney, at* 17. Ms. Olson did not label any other personal
expenses as business expenses, nor did Enforcement charge her with any such additional
misconduct. On the contrary, the evidence showed that Ms. Olson scrupulously separated out a
$21.47 charge for her daughter's meal at Kabuki Restaurant on February 19, 2010 from the
legitimate business charge of $89.53 at the same restaurant at the on the same date. CX-1, at 4;
Tr. at 61-62. Ms. Olson's misconduct unquestionably was an isolated event that should have

been considered a mitigating factor under Guidelines Principal Considerations 8 and 9.
2. Ms. Olson Fully Accepted Responsibility and Demonstrated Genuine
Remorse

The Board appears to concede that acceptance of responsibility 5 can be a mitigating
I

circumstance, but refused to give Ms. Olson any such credit because she supposedly did so only
after her wrongdoing was detected by her firm, citing Kent M Houston, Exchange Act Release
No. 71589, 2014 SEC LEXIS 614, at *28 (Feb. 20, 2014). Board Decision, at 9. 6

5

Guidelines, at 6, Principal Consideration 2, which states: "Whether an individual ... respondent accepted
responsibility for and acknowledged the misconduct to his or her employer (in the case of an individual) or a
regulator prior to detection and intervention by the firm (in the case of an individual) or a regulator."

6

Houston involved a registered representative who apparently stole hundreds of thousands of dollars from a client in
multiple illicit transactions over many years, continued to deny his wrongdoing throughout the proceedings against
him, and was disciplined for his refusal to even appear for testimony in the FINRA investigation. His argument that
he ever had accepted responsibility, let alone prior to detection, appears to have been frivolous. Houston, at 7-11,
17-20, and 27-28.
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The Board incorrectly stated that Ms. Olson "initially clung to the falsehood that the
expense in question was a business expense. Instead of accepting responsibility, she resisted it
until her lie became undeniable." Board Decision, at 9. But the evidence was clear that the
Wells Fargo interviewer was going through a list of Ms. Olson's charges, not alleging that any
particular charge was improper, nor showing any receipts or indicating any awareness that the
$740.10 charge was really a personal expense. Tr. at 64-65, 86 (Olson). The interviewer
showed her an eleven page spreadsheet that listed 143 transactions, 43 of which had been
highlighted. Tr. at 64 (Olson); CX-1. The April 2 transaction was not highlighted. CX-1, at
page 9 of 11. When Ms. Olson went through this lengthy spreadsheet and ultimately reached the
April 2 charge, she initially said it was for branch equipment for a new conference room, because
that was what appeared on the spreadsheet. But once Ms. Olson noticed the amount, she
remembered that it was a personal charge for the iPods, and said so. Tr. at 64-65 (Olson). The
interviewer had not confronted her with any accusation; shown her any receipt, or indicated that
she was suspicious of Ms. Olson's entry for this item. Tr. at 86 (Olson). Enforcement did not
call the interviewer as a witness or offer any countervailing evidence.
The evidence was that Ms. Olson volunteered what she had done, repeated it in her
written statement to the Wells Fargo employee (CX-2, Tr. at 65-66 (Olson)), and repeated it
consistently thereafter. Thus, Ms. Olson wrote in her letter to FINRA that "I made an error in
marking the transaction as a business expense. I would never put my family or myself in a
situation like this again." CX-3. As Ms. Olson testified, "having intentionally misled my
company by marking the expense was very wrong. And I would never, ever jeopardize my
family the way I did this day when I did this." Tr. at 67 (Ols.on). As her supervisor at
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Ameriprise, George Fekete, corroborated, Ms. Olson has beaten herself up over her violation for
years and has taken full responsibility for her misconduct. Tr. at 112-13 (Fekete).
Such heartfelt expressions of remorse and assurances that violations will not be repeated
are mitigating circumstances under FINRA' s Sanctions Guidelines. McCartney, at * 14-15 n.13;
Leopold, at *21-23. In Leopold, largely on the basis ofthe respondent's expressing sincere
remorse, being genuinely ashamed, and vowing not to repeat his misconduct (at *21), the NAC
reduced the sanction from a bar to a one-year suspension and a $25,000 fine, even though
Leopold had engaged in "a pattern of misconduct over an extended period of time." Leopold, at
*7-8, 18. Similarly, in McCartney, despite the far greater amount of deception compared to the
present case, the NAC still found that McCartney recognized the seriousness ofhis behavior, was
truly remorseful, was genuinely ashamed of his actions, and had avowed that he would not repeat
his violations. McCartney, at * 14. The NAC found these circumstances to be mitigating, and
reduced the sanction to a six-month suspension and a $5,000 fine. See also Dep 't ofEnforcement
v. Nouchi, Complaint No. E102004083705, 2009 FINRA Discip. LEXIS 8 (NAC Aug. 7, 2009)
(expressions of "sincere remorse" were mitigating and contributed to decision to affirm only a 90
day suspension for intentional false claims for disability waivers of contingent deferred sales
charges). Moreover, in McCartney, the respondent's acceptance of responsibility was deemed to
be mitigating despite the fact that he did not admit his misconduct until "confronted by FINRA
four years after the misconduct ..." McCartney, at * 15.
It is uncontested that Ms. Olson consistently has expressed great and genuine remorse
ever since she identified her wrongdoing for Wells Fargo. She was in tears for most of the
hearing of this case. See Tr. at 11 (counsel noting that Ms. Olson was crying). The only panel
member to comment on her sincerity noted Ms. Olson was "extremely credible," "truly
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remorseful," and "genuinely ashamed of her behavior." Hearing Panel Decision, at 15

(Dissenting opinion). The Board, however, stated that her assurances that she will not repeat her
misconduct is "unconvincing," relying upon Ms. Olson's testimony that she was not "bothered"
by her actions and did not "grasp the nature of her 'mistake'" until she had been terminated by
Wells Fargo. Board Decision, at 9. No explanation was offered for why Ms. Olson, who was so
clearly mortified and ashamed of her conduct, could be denied any mitigating effect simply
because she did not feel such shame before June 2, 2010 -now more than four years ago. The
full extent of the wrongfulness of her conduct is painfully apparent to her now, and has been
from the moment she volunteered what she had done on June 2, 2010 and was immediately
terminated.
Although Ms. Olson testified that her false description of the iPod transaction did not
"bother" her until her meeting with the interviewer on June 2, 2010, she explained that she
simply did not focus on it again until that date. Tr. at 74-75 (Olson). She knew it was wrong to
claim an expense was for a business purpose when it was not, and said so repeatedly during her
testimony. Any question as to her full comprehension of the significance of her wrongdoing,
regardless of her prior generosity toward her firm, vanished over four years ago. Ms. Olson was
genuinely remorseful, ashamed of her misconduct, and vowed never again to commit such a
violation (see Leopold, at *21 (emphasizing that Leopold "expressed sincere remorse," was
"genuinely ashamed," and "avows that his lapses in judgment will not be repeated); McCartney,
at *14-16 (same)). Under all the circumstances, Ms. Olson should have been given mitigation
credit for her acceptance of responsibility.

3. Ms. Olson's Voluntary Spending on Refrigerators and Other Gifts Show
That She is Not Motivated By Greed, and Therefore Not a Risk to Commit
Future Violations
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Ms. Olson did not argue that her misconduct was excused or less wrongful simply
because she had spent $2,000 on the refrigerators without seeking reimbursement, and that this
was more than the $740.10 she received improperly. But this evidence is important in
understanding all the facts and circumstances. Her generosity regarding the refrigerators, as well
as the many other times that she paid out of her own pocket to benefit her firm, show that she is
not a greedy person who is a continuing risk, as the Board posits. She is simply a good, wellmeaning, generous person who made a single, aberrant, terrible mistake, and should not be
permanently barred from the securities industry over that mistake. The Sanctions Guidelines are
surely flexible enough to allow her credit for these facts and circumstances. See Saad, 718 F.3d
at 913-14 (remanding Commission decision for failure to consider mitigating effect of personal
and professional stress, despite absence of any Guideline labeling these factors as mitigating).
4. Ms. Olson Was Terminated By Wells Fargo Prior to the FINRA Action
Despite prior cases in which termination of employment has not been viewed as a
mitigating factor, the D.C. Circuit rightly questioned this analysis in Saad. Ms. Olson's sudden
termination on June 2, 2010 is clearly relevant to whether a permanent bar is remedial or
punitive, and whether any additional deterrent effect would be achieved by barring her (as
opposed to a lesser sanction), when she has already suffered the trauma of sudden termination
and will so clearly never again commit any violations. Her termination should be viewed as
mitigating under Principal Consideration 14.
D. The Aggravating Circumstances Noted by the Board Do Not Justify a Bar, in
Light of All the Facts and Circumstances Regarding Ms. Olson
The Board gave undue weight to its view of aggravating factors. Ms. Olson does not
contest that her misconduct in falsely describing the iPod transaction was intentional within the
meaning of Principal Consideration 13. She admits that she "concealed" her misconduct with
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this same false description, but this was the very act of misconduct, not the type of separate
concealment of misconduct that appears to be the focus of Principal Consideration 10. Far from
such evasion of responsibility, she cooperated with the investigations by Wells Fargo prior to
detection, contrary to the Board's flawed description of the relevant facts. Finally, Ms. Olson
admits that she benefited in the amount of$740.10, that this was an injury suffered by her firm,
and that this fits within the aggravating factors set forth in Principal Considerations 11 and 17.
But in the context of all the facts and circumstances, these aggravating factors do not justify a
permanent bar.
There was no issue that Ms. Olson, in a foolish, fleeting moment, intentionally made a
false entry when she entered "branch equip for cof room." That much was never in dispute; what
was important was that this was not a carefully calculated plan, was completely out of character
for her, and was never going to be repeated. Thus, although Guidelines Principal Consideration
13 regarding intentional acts is applicable, it is of far less consequence than circumstances
involving careful pre-meditation and elaborate planning. And the NAC has reduced sanctions
substantially even where the intentional acts at issue occurred over an extended period of time
and demonstrated extensive pre-meditation. See McCartney and Leopold, supra.
In McCartney, (a case in which the NAC reduced the sanction to a six month suspension
and a $5,000 fine), a registered representative submitted numerous false documents, including
elaborate forgeries. He created fictitious Embassy Suites invoices and verification letters from
other brokers. McCartney, at *2-5. McCartney obtained a template to make the bogus Embassy
Suite invoices several weeks before using it. McCartney, at *5, 17. Moreover, when the request
for reimbursement was initially rejected for insufficient documentation, he created additional
false documentation. McCartney, at *5-6 n.3. This repeated and carefully planned deception
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over an extended period was far more egregious evidence of intentional misconduct than Ms.
Olson's single moment of making one false entry, and then volunteering the truth to her firm's
representative.
In Leopold, the respondent created ten false invoices for meetings that had not occurred,
generated ten fraudulent verification letters thanking himself for the imaginary seminars, and
forged the signatures on seven of these letters (he left the others blank). Leopold also submitted
false invoices on nine additional occasions for meetings that had occurred but for which he had
not saved his receipts. 7 Both McCartney and Leopold thus involved far more extensive
intentional wrongdoing that the present case, yet neither of those cases resulted in a bar from the
industry.
Regarding the issue of "concealment" (Principal Consideration 10), the very entry of the
false description was the only act of"concealment." There was no prolonged, elaborate
subterfuge, but rather only the single act that constituted the violation itself. By contrast,
McCartney and Leopold involved extensive deception over a prolonged period. Yet even under

these circumstances, a bar was not imposed in either case.
Similarly, in Dep 't ofEnforcement v. Hunt, No. 2009018068701, 2012 FINRA Discip.
LEXIS 62 (NAC Dec. 18, 20 12) (six-month suspension and $10,000 fine for falsified expense
reports; bar imposed for other conduct), the respondent submitted six false expense reports by
altering the check numbers, payment amounts, and dates of the checks, misconduct that occurred
over approximately a one year period. Hunt, at * 16-1 7. 8

7

Leopold, at *7-8.

8

Cases where "concealment" has truly been an aggravating circumstance, and has contributed to imposition of
severe sanctions, have generally involved attempts to mislead FINRA or firm investigators. See Dep 't of
Enforcement v. Kaplan, Disciplinary Proceeding No. 20070077587,2008 FINRA Discip. LEXIS 22 (OHO June 20,
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Regarding the final aggravating circumstance noted by the Board, Ms. Olson's
misconduct did violate her firm's trust and result in financial harm of $740.10. (Principal

Considerations II, I7). Ms. Olson unquestionably did not have the right to receive
reimbursement in this manner for the refrigerators or any of the many other purchases that she
had made with her own funds for the benefit of the firm. Even though Ms. Olson's payments for
the refrigerators were more than the $740.10 she wrongfully obtained, Wells Fargo did suffer a
$740.10 loss. But the circumstances of Ms. Olson's generosity to the firm were essential to
understanding that she was not an evil person motivated by greed. On the contrary, the evidence
showed that she was a good and generous person who made a single, out of character, fleeting
mistake. Under such circumstances, this aggravating factor should not have been deemed to
support a severe sanction against Ms. Olson.
E. Additional Facts and Circumstances Favoring Leniency

Several additional facts and circumstances support a reduced sanction in this case, even
though they have generally not been viewed as "mitigating" in and of themselves in past cases.
First, Ms. Olson repaid the entire amount at issue, albeit at the request of her firm. There was no
dispute that Ms. Olson had paid for over $2,000 worth of refrigerators for Wells Fargo, which
the firm could and should have viewed as a sufficient set off. Wells Fargo had, after all, retained
the refrigerators and fired Ms. Olson, and she no longer could submit for reimbursement through

2008) (when audited by his firm two years later, the respondent failed to admit wrongdoing despite being
specifically asked to review his expense reimbursements for personal expenses. At the hearing itself, the respondent
engaged in an extensive, frivolous attempt to claim a "psychological disorder" defense); DBCC No. 4 v. Kwikkel
Elliott, Complaint No. C04960004, I 998 NASD Discip. LEX IS 4, at *I 9 (NBCC Jan. I 6, I 998), (respondent had
lied extensively at hearing and claimed that she had done nothing wrong despite the fact that she had obtained
approximately $900 in reimbursement when she had in fact only ordered and paid for items totaling $7.60); John
ME. Saad, Exchange Act Release No. 62178,2010 SEC LEXIS 1761 (May 26, 2010), remanded, 718 F.3d 904
(D.C. Cir. 20 I 0) (Saad attempted to throw away a false receipt when questioned about it by his firm's office
administrator (at *8), provided false information to FINRA (at *31 n.32), and gave misleading information to the
Office of Insurance for the Commonwealth of Kentucky to evade that state regulatory inquiry (at *9 n.4).
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the firm's normal process. But Wells Fargo told Ms. Olson that she should pay back the $740.10
regardless, and she did so. Tr. at 50 (Olson).
Secondly, Ms. Olson's conduct caused no harm to any investor. Although the NAC
generally views injury to the respondent's firm as sufficient to preclude mitigation, under the
special circumstances of this case, where Ms. Olson had voluntarily paid thousands of dollars for
her firm's benefit and was clearly not a greedy person, the absence of customer harm should be
considered as yet another basis for a reduced sanction.

VI. Conclusion
Ms. Olson respectfully submits that if all the mitigating facts and circumstances are
properly considered, she should not be barred from the securities industry, and should instead
receive a sanction more consistent with McCartney.
Respectfully submitted,

Bruce M. Bettigole
SUTHERLAND ASBILL & BRENNAN LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
(202) 383-0165
Fax: (202) 637-3593
bruce. bettigole@sutherland.com
ATTORNEYS FOR
DENISE M. OLSON
July 25, 2014
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LexisNexis®
Copyright (c) 1998 National Association of Securities Dealers, Inc.
District Business Conduct Committee For District No. 4, Complainant, v.
Tammy S. Kwikkel-Elliott, Respondent.
Complaint No. C04960004
BEFORE THE NATIONAL BUSINESS CONDUCT COMMITTEE
NASD REGULATION, INC.

1998 NASD Discip. LEXIS 4
January 16, 1998

TEXT:
[*I] DECISION
Introduction
This matter was called fo r review by the National Business Conduct Committee ("NBCC") pursuant
to NASD Procedural Rule 9310. We affirm the finding of the District Business Conduct Committee
for District No. 4 ("DBCC") that Tammy S. Kwikkel-Elliott ("Kwikkel-Elliott") violated NASD
Conduct Rule 2110 (formerly Article III, Section l of the Ru les of Fair Practice) by obtaining funds
from her employer under false pretenses. We order that Kwikkel-Elliott be censured, fined$ 5,000
and barred from associating with any member of the NASD in any capacity. We also uphold the
imposition of costs for the DBCC hearing. n I
n 1 The NBCC called this case for review to determine whether the sanctions imposed by
the DBCC were appropriate in light of the conduct in question. The parties were provided no
tice that a hearing of this matter was scheduled for October 7, 1997. Despite receiving this
notice, Kwikkel-Elliott did not attend the hearing, either in person or by telephone. The
NASD regional attorney who presented this matter to the DBCC was available by telephone,
but determined that no further argument was required because K wikkel-Elliott failed to at
tend. Accordingly, the matter was decided on the basis of the record below and any timely
filed briefs.

[*2]
Background

During all relevant times Kwikkel-Elliot was associated with member firm AAL Capital Manage
ment Corporation ("AAL") as a sales representative and was registered with the NASD as an in
vestment company and variable contract products representative. She is not currently associated
with any member firm.
Facts
In November 1993, Kwikkel-Elliott became associated with AAL as a district representative and
member of its field staff. She was employed in an AAL office located in Jackson, Missouri ("Jack
son Office"). Throughout most of the relevant period, the field staff at the Jackson Office was
composed ofKwikkel-Elliott, another district representative, and a district manager. The Jackson
Office field staff shared in paying the rent, telephone expenses, and the secretary's salary. There was
also evidence that they, along with the field staff of other AAL district offices, jointly advertised
and conducted seminars, and shared in these expenses.
As a district representative and member of the field staff, Kwikkel-Elliott was obligated to pay
for certain sales and promotional materials from AAL, known as "cost items," for use in sales
presentations. Kwikkel-Elliott received [*3] a memorandum from AAL addressed to "All Field
Staff," dated May 2, 1994, entitled "Urgent Update 92." Urgent Update 92 advised the field staff
immediately to cease using listed obsolete cost items. The field staff was instructed to retain all ob
solete cost items until a process for obtaining credit was established.
Kwikkel-Elliott received another memorandum from AAL, dated May 31, 1994, entitled "Procedure
Update 273." Attached to this mailing was a copy of AAL's "Promotional Materials Reimbursement
Request Form" ("Reimbursement Request"), which provided the means for AAL field staff to seek
reimbursement for obsolete cost items. Directly above the signature line, the Reimbursement Re
quest included the following attestation: "I have completed the form to the best of my knowledge
and have destroyed the materials noted on the Inventory Worksheet." AAL required those seeking
reimbursement to return the Reimbursement Request by June 30, 1994.
Kwikkel-Elliott completed, signed and submitted the Reimbursement Request to AAL on June 18,
1994. Kwikkel-Elliott requested reimbursement of$ 913.60, but she ultimately received$ 879.60
on or about July 1, 1994, due to an adjustment calculated [*4] by an AAL home office employee.
n2
n2 Kwikkel-Elliott received $ 840 in her payroll check from AAL on July 1, 1994. This
amount represents the adjusted Reimbursement Request amount of$ 879.60, minus$ 39.60
for other supplies that she had ordered.

Thereafter, the other district representative in the Jackson Office happened across a copy ofKwik
kel-Elliott's reimbursement request of$ 913.60. Believing that Kwikkel-Elliott's request was exces
sive for a person who had been with AAL for less than a year, this district representative made a
photocopy ofKwikkel-Elliott's Reimbursement Request and forwarded it to a supervisor outside the

Jackson Office. AAL's Special Investigation Department ("Investigation Department") investigated
the matter and discovered that, of the 697 Reimbursement Requests received from AAL field staff,
Kwikkel-Elliott's Reimbursement Request was one of only 10 that exceeded$ 200. The Investiga
tion Department determined that Kwikkel-Elliott actually had ordered and paid for only$ 7.60
worth [*5] of cost items deemed obsolete by Urgent Update 92 and eligible for reimbursement.
The Investigation Department also confirmed that Kwikkel-Elliott received her funds pursuant to
the Reimbursement Request. n3
n3 The Investigation Department also verified that AAL did not review or alter Kwik
kel-Elliott's Reimbursement Request, other than to adjust it to$ 879.60 because of a miscal
culation of the quantity in a unit of one of the cost items.

When an AAL supervisor confronted Kwikkel-Elliott with this information on August 3, 1994, she
did not claim that she had ordered or paid for all of the cost items listed in her Reimbursement Re
quest. Kwikkel-Elliott asserted, however, that she and the other field staff at the Jackson Office
jointly may have ordered some cost items and, therefore, AAL records would not accurately reflect
all of the cost items that she had ordered. She offered no proof that she had ordered or paid for $
913.60 worth of cost items. She also stated that she simply had estimated the quantity of cost [*6]
items included in her Reimbursement Request. AAL terminated Kwikkel-Elliott's employment at
this meeting. n4
n4 Kwikkel-Elliott was the only AAL employee terminated for submission of an inaccu
rate Reimbursement Request.

Discussion
The complaint in this matter alleged, and the DBCC found, that Kwikkel-Elliott violated NASD
Conduct Rule 2110 by obtaining funds from AAL under false pretenses. Rule 2110 provides that
"[a] member, in the conduct of his business, shall observe high standards of commercial honor and
just and equitable principles of trade." n5 It is well established that conduct that is not directly re
lated to the securities industry may violate Rule 2110. See, e.g., Vail v. SEC, 101 F.3d 37,38 (5th
Cir. 1996) ("The SEC has consistently held that the NASD's 'disciplinary authority is broad enough
to encompass business related conduct that is inconsistent with just and equitable principles of
trade, even if that activity does not involve a security'.")(citations omitted); In re Leonard John
Ialeggio, Exchange [*7] Act Rei. 37910, at 7 (Oct. 31, 1996) (upholding NASD's finding that re
spondent violated Article III, Section 1 of the Rules of Fair Practice -- now Conduct Rule 2110 -- by
inducing his employer to pay for country club fees and emphasizing that misconduct not directly
related to the securities industry nonetheless may violate the NASD rules); In re George R. Beall,
50 S.E.C. 230, 231-32 ( 1990) (finding that respondent's passing of bad checks to his firm in con
nection with options trading in his personal account was a violation of Article III, Section 1 of the
Rules of Fair Practice, now Conduct Rule 211 0). n6

n5 Rule 2110 is applicable to associated persons pursuant to Rule 115(a), formerly Article
I, Section 5(a), which states that "[t]hese Rules shall apply to all members and persons asso
ciated with a member. Persons associated with a member shall have the same duties and ob
ligations as a member under these Rules."
n6 See also In re Howard B. Labow, 48 S.E.C. 134, 135 (1985) (affirming NASD finding
that insurance agent violated just and equitable principles of trade by falsifying insurance ap
plication and retaining commission for policy after policy was canceled); In re Thomas E.
Jackson, 45 S.E.C. 771, 772 (1975) (finding that insurance agent's falsification of insurance
applications to earn commissions violated Article III, Section 1).

[*8]
In the current case, it is undisputed that the Reimbursement Request submitted by Kwikkel-Elliott
was inaccurate. She admitted that she personally did not order and pay for all of the items included
in her Reimbursement Request. Nevertheless, Kwikkel-Elliott claimed that she did not act in bad
faith in preparing and submitting an inaccurate Reimbursement Request. She argued that the Reim
bursement Request was confusing and that she believed that it was supposed to have been submitted
on behalf of the other field staff at the Jackson Office, as well as on her own behalf. Kwikkel-Elliott
explained that, as a result of this misunderstanding, all ofthe cost items ordered by the Jackson Of
fice field staff were included in her Reimbursement Request. She also stated that in preparing the
Reimbursement Request, she did not intentionally exaggerate the number of cost items. Rather, she
estimated the promotional materials in the office storage cabinets. She further asserted that once she
received the reimbursement funds, she intended to divide them among all the members of the field
staff at the Jackson Office. We do not find Kwikkel-Elliott's explanation of the events to be credi
ble.
Kwikkel-Elliott's [*9] assertion that the Reimbursement Request was confusing and that she was
led to believe that it should be submitted on behalf of the Jackson Office is belied by the facts. Pro
cedure Update 273 and the attached Reimbursement Request were addressed to "All Field Staff."
They were not addressed and sent to the Jackson Office or even to the district manager. In addition,
Procedure Update 273 provided that the "home office will reimburse you for those materials that
have a cost associated with them." (emphasis added). The Reimbursement Request instructed the
field staff to "compile all materials you have that are listed on the Inventory Worksheet ... " and
"calculate the amount to be reimbursed to you ...." (emphasis added). Neither the manner of dis
tribution of the correspondence, the instructions contained therein nor the method of reimbursement
suggested that the Reimbursement Requests should be submitted on behalf of anyone other than an
individual person. n7
n7 The Reimbursement Request also had a section where the party seeking reimburse
ment was supposed to check the box that represented his or her position with AAL. Kwik
kel-Elliott checked the box marked "DR" for district representative. There was no box that
could be checked to submit the form for the office as a whole. In addition, Kwikkel-Elliott
placed her registered representative number and Social Security number on the form. She did
not place the numbers of any other member of the Jackson Office field staff on the form.

[* 10]
Moreover, notwithstanding her assertion that she found the Reimbursement Request confusing,
Kwikkel-Elliot never sought clarification of the proper procedure to follow. She did not ask anyone
from AAL, including co-workers at the Jackson Office, for assistance in filling out the Reimburse
ment Request, despite the fact that she executed the Reimbursement Request and submitted it to
AAL on June 18, 1994, 12 days before the June 30, 1994 due date. n8 She also did not consult her
co-workers for help in calculating the quantity of cost items to be included.
n8 Both "Procedure Update 273" and the Reimbursement Request provided express in
structions regarding the proper department to contact with questions about the Reimburse
ment Request.

Even if the evidence supported Kwikkel-Elliott's claim that she thought that the Reimbursement
Request was to be made on behalf of the entire office, which it does not, her "estimate" included
both cost items and non-cost items. Kwikkel-Elliott testified that she merely performed a visual
[* 11] inspection of certain cabinets where promotional materials were kept when she made her
estimate. These cabinets, however, contained both cost items and non-cost items and Kwik
kel-Elliott admitted that she did not distinguish between the two, notwithstanding that only the for
mer items were reimbursable. Thus, her "estimate" would not have been accurate in any event. n9
n9 Kwikkel-Elliott also failed to destroy the obsolete cost items, even though she attested
on the Reimbursement Request that she had destroyed such materials.

Kwikkel-Elliott's claim that she planned to divide the reimbursement funds among all the members
ofthe Jackson Office field staff is also untenable. She made no attempt to determine what portion of
the cost items included in her Reimbursement Request belonged to which members of the Jackson
Office. Thus, she had no means to determine how to allocate the reimbursement funds. She also
never told anyone that she had submitted the Reimbursement Request on behalf of the Jackson Of
fice.
In addition, [* 12] Kwikkel-Elliott never offered any reimbursement funds to any members of the
Jackson Office field staff after the funds were deposited in her account on July 1, 1994. In fact,
within five days of receipt of the reimbursement funds, Kwikkel-Elliott did not have sufficient
funds to share with other members of the Jackson Office field staff. She claims not to have known
that the funds had been directly deposited into her credit union account. However, Urgent Update
273 advised that the reimbursement funds would be included in the payroll checks ofthose making
requests. She was also sent a payroll document from AAL confirming that the reimbursement funds
had been deposited into her account. Furthermore, if she had intended to share the funds with the

other members of the field staff, it is likely that she would have been watching for the reimburse
ment funds. n I 0
nlO We note, as well, that the Securities and Exchange Commission ("SEC") has held that
a respondent's claim that the act in question resulted merely from his or her disorganization or
forgetfulness provides no justification for misconduct of the type alleged in this case. See In
re Ernest A. Cipriani, 51 S.E.C. 1004, 1006 n.7 (1994) ("We have held that disorganization
and absentmindedness are no excuse for misappropriation.") (citing In re Stanley D. Gar
denswartz, 50 S.E.C. 95 (1989)).

[* 13]
Under these circumstances, we do not find Kwikkel-Elliott's version of events to be plausible. The
evidence indicates that Kwikkel-Elliott did not make an inadvertent mistake, but rather that she
acted in bad faith. She made no attempt to separate cost items from non-cost items, grossly exag
gerated the number of cost items, submitted a Reimbursement Request under false pretenses, and
received reimbursement funds of$ 879.60. Her conduct was inconsistent with high standards of
commercial honor and just and equitable principles of trade. Accordingly, we find that Kwik
kel-Elliott violated NASD Conduct Rule 2110.
Sanctions
The DBCC determined that Kwikkel-Elliott should be censured, suspended for 30 days from asso
ciation with any member firm in any capacity, required to requalify by examination prior to reasso
ciating with a member firm, and assessed costs of$ 1,291.90. In mitigation, the DBCC considered
that Kwikkel-Elliott was under a great deal of personal and work-related stress at the time she pre
pared the Reimbursement Request. The DBCC also found that AAL did nothing to determine the
accuracy of other Reimbursement Requests and did not terminate any other employees for submit
ting[* 14] inaccurate Reimbursement Requests. In addition, the DBCC considered that the Reim
bursement Request was a one-time program and that no one at AAL, including Kwikkel-Elliott, had
any prior experience with it. Finally, the DBCC noted that Kwikkel-Elliott had no prior disciplinary
history and that she offered to return the reimbursement funds at the meeting that resulted in her
termination.
We find that the mitigating factors considered by the DBCC do not warrant the lenient sanctions
imposed on Kwikkel-Elliott in light of the severity of her misconduct. First, Kwikkel-Elliott's con
duct cannot be excused by the fact that she may have been under personal and work-related stress.
See In re Leonard John Ialeggio, Exchange Act Rei. No. 37910, at 3-4 (Oct. 31, 1996) (rejecting
contention that misconduct was caused, in part, by respondent's extremely busy travel schedule); In
re Joel Eugene Shaw, 51 S.E.C. 1224, 1226 (1994) (holding that respondent's conduct cannot be
justified by his personal and financial circumstances). Nothing in the record convinces us that the
conduct in question resulted from or was exacerbated by Kwikkel-Elliott's personal or work-related
circumstances. The evidence[* 15] clearly supports the finding that Kwikkel-Elliott intended to
obtain funds under false pretenses and there is no indication in the record before us that she would
have acted differently under other circumstances.

Second, whether AAL attempted to verify the accuracy of other Reimbursement Requests and
whether it terminated other employees for similar conduct has no bearing on a determination of the
appropriate sanctions here. As the SEC has emphasized, "it is no defense that others in the industry
may have been operating in a similarly illegal or improper manner." In re Patricia H. Smith, Ex
change Act Rel. No. 35989, at 4 n.8 (June 27, 1995). See also In re Bison Securities, Inc., 51 S.E.C.
327,330 n.IO (1993) ("[O]ne dealer's improper pricing practices cannot legitimize another's."); In re
Donald T. Sheldon, 51 S.E.C. 59,66 n.32 (1992) ("[E]ven if Sheldon had established that other
firms also misused customer fully-paid securities, that would not have exonerated him."), affd, 45
F.3d 1515 (lith Cir. 1995). AAL discovered, inadvertently, that Kwikkel-Elliott had engaged in
misconduct by filing an inaccurate Reimbursement Request. AAL then terminated Kwikkel-Elliott
and notified the [*16] NASD ofher conduct through a Uniform Termination Notice for Securities
Industry Registration ("Form U-5"). AAL's vigilance with regard to the accuracy of other Reim
bursement Requests is of little consequence.
Third, the fact that the Reimbursement Request was a one-time program with which no one had any
prior experience does not provide Kwikkel-Elliott with a basis for mitigation. The forms involved in
this matter were not overly complex or confusing. Moreover, Kwikkel-Elliott never sought assis
tance in interpreting the procedures or in filling out the forms. Under these circumstances, Kwik
kel-Elliott cannot shift responsibility for her misconduct to AAL. Cf. In re Thomas C. Kocherhans,
Exchange Act Rei. No. 36556, at 6 (Dec. 6, 1995) ("[W]e have repeatedly held that a respondent
cannot shift his or her responsibility for compliance with an applicable requirement to a supervisor.
. . .");In re Ernest A. Cipriani, 51 S.E.C. 1004, 1007 (1994) (rejecting contention that the lack of
adequate supervision justified conduct in question).
Fourth, Kwikkel-Elliott's lack of any disciplinary history offers little solace given the short time in
which she had been registered with the NASD [* 17] and considering the seriousness of her mis
conduct. At the time of the infraction, Kwikkel-Elliott had been registered with the NASD for less
than a year. n II Receiving funds under false pretenses within a year of becoming registered with
the NASD does not evince an exemplary track record. Cf. In re Henry E. Vail, Exchange Act. Rel.
No. 35872, at 5 (June 20, I995) (rejecting contention that bar for misappropriation of funds was
unwarranted because of no past disciplinary history), affd, I 01 F.3d 37 (5th Cir. 1996).
nil Kwikkel-Elliot became associated with member firm AAL in August 1993. She took
the Series 6 exam on September 23, 1993, and became registered with the NASD as an in
vestment company and variable contract products representative on September 28, 1993. The
violative conduct occurred on June 18, 1994.

Finally, the DBCC viewed Kwikkel-Elliott's offer to pay back the reimbursement funds as a miti
gating factor. We note, however, that Kwikkel-Elliott's offer occurred only after she was ap
proached by AAL about [* I8] her wrongdoing. There is no evidence suggesting that she would
have made the offer absent such a confrontation. Under these facts, we do not find Kwikkel-Elliott's
repayment offer to be a mitigating factor. See Henry E. Vail, supra, at 6 (rejecting contention that
repayment of money was a mitigating factor when only done because criminal charges had been
filed); Joel Eugene Shaw, supra, at 1227 ("Nor does the fact that Shaw ultimately repaid ... the

money [to the customer] warrant permitting him to remain in the securities business. It appears that
Shaw would have retained [the customer's] money if she had not discovered his conversion."). n12
n12 See also Ernest A. Cipriani, supra, at 1007-08 (holding that the fact that respondent
ultimately paid back the money afforded no justification for the misconduct which, presuma
bly, would have continued had it not been discovered); In re Raymond M. Ramos, 49 S.E.C.
868, 872 (1988) ("[T]he fact that Ramos ultimately paid the money back does not warrant
permitting his return to the securities business where he poses a threat to other investors.").

[* 19]
Considering the evidence as a whole, we find that there are no mitigating facts which would warrant
the lenient sanctions imposed by the DBCC below. To the contrary, the facts support the finding
that Kwikkel-Elliott engaged in serious misconduct. As discussed above, Kwikkel-Elliot acted in
bad faith by submitting a materially false Reimbursement Request to her employer, culminating in
her obtaining funds under false pretenses. Although Kwikkel-Elliott's wrongdoing in this instance
did not involve securities or customer funds, the willingness to acquire a sum of money through
questionable means indicates a troubling disregard for basic principles of ethics and honesty which,
on another occasion, might manifest itself in a securities- or customer-related transaction. See
Thomas E. Jackson, 45 S.E.C. 77I, 772 (1975) ("Although Jackson's wrongdoing in this instance
did not involve securities, the NASD could justifiably conclude that on another occasion it might.").
As the SEC has noted, the securities industry "presents a great many opportunities for abuse and
overreaching, and depends very heavily on the integrity of its participants." In re Bernard D. Gor
niak, Exchange Act Rel. No. [*20] 35996, at 5 (July 20, I995) (citations omitted). See also In re
Mayer A. Amsel, Exchange Act Rel. No. 37092, at II (April I 0, I996) (noting that the securities
industry is "rife with opportunities for abuse.").

In light of our duties to protect the investing public and to ensure the integrity of the market, we
would be remiss in not acting decisively in cases, like the present matter, where the evidence calls
into question the honesty and the veracity of a person associated with a member firm. Because we
find that Kwikkel-Elliott's continued participation in the securities industry presents a risk to the
public, we hold that she is barred in all capacities from associating with any member firm. See
Mayer A. Amsel, supra, at II ("Amsel has exhibited a disturbing disregard for the standards that
govern the securities industry .... In light of his deliberate and serious misconduct, we consider his
exclusion from that business a desirable safeguard for both broker-dealers and members of the in
vesting public."); Henry E. Vail, supra, at 6 ("Through his mishandling ofthese funds, Vail demon
strated a serious misunderstanding of the fiduciary obligations he subjected himself to by becoming
[*21] the Club's treasurer. His actions make us doubt his commitment to the high fiduciary stand
ards demanded by the securities industry."). n13
ni3 See also In re Stanley D. Gardenswartz, 50 S.E.C. 95,97-98 (1989) (upholding
NASD's decision to increase to a bar the one-year suspension imposed on respondent by the
DBCC for misappropriating funds belonging to his employer).

Accordingly, we impose a censure, a$ 5,000 fine, and a bar from associating with any NASD
member firm in any capacity. We also affirm the imposition of costs of$ 1,291.90 for the DBCC
hearing. n14 In light of the bar, we eliminate the requirement that Kwikkel-Elliott requalify by ex
amination prior to reassociating with a member firm. The bar is effective immediately upon the is
suance of this decision. n 15
n14 In addition, we agree with the DBCC that restitution is inappropriate. AAL took no
action on Kwikkel-Elliott's offer to return the reimbursement funds. AAL also has withheld
all trailing and renewal commissions due to Kwikkel-Elliott.
[*22]

n 15 We have considered all of the arguments of the parties. Such arguments are rejected
or sustained to the extent that they are inconsistent or in accord with the views expressed
herein.
Pursuant to NASD Procedural Rule 8320, any member who fails to pay any fine, costs, or
other monetary sanction imposed in this decision, after seven days' notice in writing, will
summarily be suspended or expelled from membership for non-payment. Similarly, the regis
tration of any person associated with a member who fails to pay any fine, costs, or other
monetary sanction, after seven days notice in writing, will summarily be revoked for
non-payment.

On Behalf of the National Business Conduct Committee,
Joan C. Conley, Corporate Secretary
Distribution of the Kwikkel-Elliott decision for final review and comment before being sent to the
parties:
Deborah Mcilroy _ _
Norman Sue, Jr. __
(Return to Jim Wrona)
Direct: (202) 728-83 81
Fax: (202) 728-8894
Joan C. Conley
Corporate Secretary

January 16, 1998
VIA FIRST CLASS/CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Tammy S. Kwikkel-Elliott

RE: Complaint No. C04960004: Tammy S. Kwikkel-Elliott
Dear Ms. Kwikkel-Elliott:
Enclosed herewith is the Decision of the National Business Conduct Committee in connection with
the above-referenced matter. Any fine and costs assessed should be made payable and remitted to
the National Association of Securities Dealers, Inc., Department #0651, Washington, D.C.
20073-0651.
You may appeal this decision to the U.S. Securities and Exchange Commission ("SEC"). To do so,
you must file an application with the Commission within thirty days of your receipt ofthis decision.
A copy of this application must be sent to the NASD Regulation, Inc. ("NASD Regulation") Office
of General Counsel as must copies of all documents filed with the SEC. Any documents provided to
the SEC via fax or overnight mail should also be provided to NASD Regulation by similar means.
Your application must identify the NASD Regulation case number, and set forth in summary form a
brief statement of alleged enors in the determination and supporting reasons therefor. You must in
clude an address where you may be served and phone number where you may be reached during
business hours. [*24] If your address or phone number changes, you must advise the SEC and
NASD Regulation. If you are represented by an attorney, he or she must file a notice of appearance.
The address of the SEC is:
Office of the Secretary
U.S. Securities and Exchange Commission
450 Fifth Street, N.W., Stop 6-9
Washington, D.C. 20549

The address ofNASD Regulation is:
Office ofGeneral Counsel
NASD Regulation, Inc.
1735 K Street, N.W.
Washington, D.C. 20006

Questions regarding the appeal process may be directed to the Office of the Secretary at the SEC.
The phone number of that office is 202-942-7070.
Very truly yours,
Joan C. Conley
Corporate Secretary
Enclosure

cc: Regional Attorney
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Copyright (c) 2000 National Association of Securities Dealers, Inc.
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NASD REGULATION, INC.
2000 NASD Discip. LEXIS 8
September 1, 2000

TEXT:
[* 1]
DECISION

Where general securities and financial and operations principal misdirected mutual fund trail commissions away from
member firm's "house account" to his own commission account, held that respondent converted firm funds and acted
unethical! y and in contravention of Conduct Rule 211 0; Foran suspended for two years, required to requalify, and fined
$35,000.
This matter was appealed by David L. Foran ("Foran"). Under review is a December 3, 1999 decision of an NASD
Regulation, Inc. ("NASD Regulation") Hearing Panel. We find that Foran violated Conduct Rule 2110 by converting
commission funds from the house account of Bentley-Lawrence Securities, Inc. ("Bentley"), the member firm with
which Foran was associated, to his own commission account. We suspend Foran for two years, require him to requalify,
and fine him$ 35,000. We also affirm the Hearing Panel's imposition of$ 2,728.75 in costs.
Background
The Department of Enforcement ("Enforcement") filed the complaint in this matter after receiving an amended Form
U-5 Uniform Notice of Termination ("Form U-5") on behalf of Foran from Bentley, in which Bentley disclosed that at
the time of Foran's termination, Foran was [*2] under review for misdirecting house mutual fund trail commissions
into his own commission account.
From December 1987 through November 1995, Foran was associated with Bentley and was registered as a general se
curities representative and general securities, financial and operations, and municipal securities principal. In 1995 (the
period relevant to the complaint), Foran served as Bentley's executive vice president and financial and operations prin
cipal. In 1995, he also held a seven percent ownership interest in the firm and was a director of the firm. Foran is not
currently registered, although he is associated in an umegistered capacity with a member firm.
This case involves Foran's directing of mutual fund trail commissions n1 from Bentley's house account to his own
commission account. Throughout the course of this proceeding, Foran admitted that, between January and November
1995, he redirected more than$ 5,000 in mutual fund trail commissions from Bentley's house commission account to
his own commission account. n2 Foran argued that, given the circumstances of his relationship with Bentley, this case
involved nothing more than a disagreement between Bentley officers and [*3] denied that his conduct violated Con
duct Rule 2110. Our review therefore is limited to a consideration of whether Foran's transfer of trail commissions from
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the house account to his own account constituted a violation of Conduct Rule 2110 and whether, as the Hearing Panel
found, Foran's conduct constituted conversion. n3
nl Trail commissions are fees paid to broker-dealers by mutual fund companies to compensate the bro
ker-dealers for providing personal service and maintenance to shareholder accounts. In re Louis Feldman, 52
S.E.C. 19 ( 1994). Trail commissions paid to a firm are considered firm assets. Feldman, supra. Broker-dealer
firms generally apportion trail commissions to the registered representatives at the firm who have serviced the
mutual fund accounts at issue.
n2 The complaint also alleged that Foran posted fictitious commissions and commissions belonging to other
Bentley registered representatives to his account. The Hearing Panel found that the evidence was inconclusive as
to whether any of the commissions that Foran admitted having posted to his account belonged to other firm rep
resentatives or whether any were fictitious and that, in any event, given the finding that Foran converted firm
funds, it did not matter if some of those funds might have been payable to firm representatives. We affirm the
Hearing Panel's findings in this regard.
[*4]

n3 The Hearing Panel found that Foran converted in excess of$ 5,000 from Bentley. The Hearing Panel did
not make a finding as to the precise amount of funds that Foran converted. Bentley calculated that Foran had
misappropriated$ 5,747.46, and Foran repaid this amount to the firm. Throughout the course of this proceeding,
Enforcement alleged that Foran had misappropriated slightly different amounts. (The final amount that En
forcement alleged was$ 5,599.82.) All of the calculations indicated, and Foran did not dispute, that Foran redi
rected to his own commission account in excess of$ 5,000 in commissions. The Hearing Panel concluded that
Foran had converted "more than$ 5,000" and determined that it was not necessary to make a more precise find
ing. We agree. Based on the record before us, we find that Foran converted in excess of$ 5,000 and, based on
Foran's own admissions and the fact that he repaid the misappropriated funds, we do not find it necessary to
make a more precise determination as to the exact amount that Foran converted.
Facts
In 1987, Foran met Bentley president Richard Coskey ("Coskey") when both individuals were working at another bro
ker-dealer. Coskey [*5] founded Bentley in October 1987. In December of that year, he hired Foran as Bentley's exec
utive vice president and financial and operations principal. Throughout Foran's tenure at Bentley, Foran was responsible
for all financial, operational and back office management. He also was responsible for posting commissions, including
mutual fund trail commissions, and he had one assistant who also posted commissions. n4 Although Foran initially held
no ownership interest in Bentley, by 1995, he had acquired a seven percent ownership interest in the firm and at some
time prior to 1995, he had invested$ 25,000 in Bentley. n5
n4 RN assisted Foran until June 1995. Thereafter, KH assisted Foran.
Each month Bentley received commission statements from mutual fund companies. The statements listed the
trail commissions that would be paid to the firm that month. Foran and/or his assistant reviewed each commis
sion statement and posted the commissions to Bentley's commission accounts in the firm's internal computer
system. (Bentley maintained separate commission accounts for each registered person and one commission ac
count for the house.) Since the firm did not reassign customer accounts when registered representatives left the
firm, trail commissions for mutual fund accounts for customers whose account representatives had left Bentley
were assigned to the Bentley house commission account. Commissions posted to the house account generally
increased the firm's capital position.
[*6]

n5 As of 1995, Coskey held an 81 percent ownership interest in the firm; Dennis Columbus ("Columbus")
held a 12 percent interest; and Foran held a seven percent interest. All three were directors of the firm, but Co
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lumbus' responsibilities were somewhat limited. Caskey and Foran were the main principals at the firm and were
responsible for day-to-day management and operations.
As of January 1995, Foran received$ 3,000 per month as compensation for his service as operations manager. In addi
tion to managing Bentley's operations, Foran also serviced his own accounts (for which he received an additional 70
percent payout on commissions) and house accounts (for which he did not receive additional compensation). Foran tes
tified that the time demands associated with his servicing the house accounts and conducting the firm's back office op
erations left little time for him to service his own customers and that he ultimately lost many of his customers for this
reason. Starting in January 1995, at the end of each month, Foran moved commissions from the Bentley house account
to his own commission account. n6 Foran felt that, as an officer, director and part-owner of the firm, he was entitled
(*7] to compensate himself for the work that he did for the house customer accounts. n7 Foran believed that this was
an appropriate way to give himself the additional compensation that he felt he deserved. n8
n6 Foran did not discuss these commission transfers with Caskey or Columbus, and his assistants were un
aware of his actions. Foran also did not enter specific notations on the firm's books to document the transfers.
n7 Foran did not "match up" the work that he did for the house accounts with specific trail commissions that
the firm received. Foran testified that at the end of each month he simply decided how much additional com
pensation he felt that he deserved for all of his work that month and then transferred trail commissions from the
house account to cover that amount.
n8 Foran was able to transfer commissions from the house account to his own commission account without
leaving an obvious trail because the computer system that Bentley used in early 1995 did not provide for an au
dit trail. When an entry was deleted, it disappeared from the system. Sometime in the late Summer or early Fall
of 1995, Bentley upgraded its computer system to enable the firm to maintain an audit trail. Thereafter, deleted
entries no longer disappeared from the system.
[*8]
Foran did not discuss with Caskey or Columbus his decision to provide himself with additional compensation. Foran
indicated that he and Cos key made independent decisions in their assigned areas of responsibility and that they did not
discuss their decisions with each other. Foran also indicated that by 1995 his relationship with Caskey had become
strained and that he disagreed with Caskey's handling of certain firm expenses and liabilities. Caskey testified that, had
Foran asked for additional compensation, he (Caskey) would have denied the request, particularly since Bentley had
come upon financial difficulties. n9
n9 In late 1994, Bentley had encountered net capital problems that resulted in Caskey's infusing additional
capital of$ 30,000 into the firm. Cos key testified that he had asked Foran and Columbus also to contribute addi
tional capital to the firm, but neither one did so.
In June or July 1995, Caskey began to suspect Foran's actions. Caskey conducted an examination of the firm's commis
sion accounts and, when he compared them to the monthly mutual fund statements, immediately concluded that Foran
had been posting house commissions to his own commission account. nlO [*9] Caskey nevertheless did not confront
Foran and allowed the practice to continue until November 1995. On November 15, 1995, Caskey and Columbus con
fronted Foran. Foran admitted that he had transferred commissions to his own account, contended that he had been enti
tled to do so, agreed to repay Bentley$ 5,747.46, and immediately resigned. nil
nlO Caskey testified that he also had concluded that, in addition to house commissions, Foran had posted
other representatives' commissions and fictitious commissions to his commission account. When Foran repaid
Bentley the commissions at issue, however, Caskey deposited the money into the firm's account and never re
imbursed the other firm representatives from whom Foran allegedly had taken commissions. In this regard,
Foran testified that prior to 1995, he had established a policy at Bentley (with Caskey's tacit approval) whereby
commissions of$ 2.50 or less would be credited to the house account instead of individual representatives' ac
counts. Subsequently, the policy was extended (again with Caskey's tacit approval) to commissions of$ 5 or less
(collectively, "the Five Dollar Policy"). Foran indicated that the Five Dollar Policy was established to ease the
burdensome workload of posting commissions manually. Foran also acknowledged that representatives at Bent
ley were unaware of this policy and that it was not strictly enforced. Like the Hearing Panel, we question the ap
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propriateness of maintaining a firm policy of which firm employees are not aware. In that Enforcement was
unaware of the policy and did not reference it in the complaint, however, we make no findings with respect to
the policy.
[*10]

nll Foran indicated that before being confronted, he had planned to leave Bentley. He stated that, although
he agreed to repay Bentley, he never admitted to any wrongdoing and continued to believe that his actions were
justified. He also admitted that he would not have repaid Bentley if he had not been confronted by Caskey.
On November 21, I 995, the parties met to finalize the terms of Foran's resignation. Foran signed a letter of resignation
dated November 21, but effective as of November 15. The parties also executed a Termination and Stock Redemption
Agreement ("Termination Agreement") dated November 21, 1995, in which the parties referred to the$ 5,747.46 in
commissions as a debt that Foran owed Bentley and noted that Foran had repaid the debt in full. The agreement also
included restrictive covenants in which Foran agreed not to divulge the names or addresses of Bentley's clients and em
ployees. Finally, Caskey prepared and signed a letter to Foran dated November 18, 1995 in which he indicated that
Bentley would not disclose the commission issue on the Form U-5 that it intended to file on behalf of Foran, but that it
reserved the right to amend the Form U-5 if it discovered[* 11] any misfeasance of which it previously was not aware
or if Foran failed to abide by the terms of the Termination Agreement. Foran signed the November 18 letter on Novem
ber 21 to indicate that he acknowledged and agreed with it.
Caskey tiled a Form U-5 on behalf of Foran on November 21. As promised in the November 18 letter, Caskey indicated
in the Form U-5 that Foran's termination was voluntary and responded negatively to the question as to whether Foran
was under review for wrongful taking of property when he left the firm.
After leaving Bentley, Foran became president of a start-up NASD member firm. During 1996, Foran hired several
Bentley representatives. On January 27, 1997, more than 14 months after Foran left Bentley, an attorney representing
Bentley and Caskey sent Foran a letter in which he alleged that Foran, by hiring Bentley representatives, had violated
the restrictive covenants contained in the Termination Agreement. The letter demanded payment of$ 10,000 to cover
Bentley's damages and threatened that, if Foran failed to pay, Bentley would enforce its rights under the Termination
Agreement and November 18 letter agreement (regarding amending Foran's Form U-5). In [* 12] a letter dated January
29, 1997, Foran's attorney denied that Foran had violated the Termination Agreement. On February 2, 1997, Caskey
amended the Form U-5 that he had filed regarding Foran to indicate that, when Foran left Bentley, he had been under
investigation for the wrongful taking of property and to provide details regarding Foran's taking of house commissions.
nl2
nl2 After receiving a request for more information from the NASD, Caskey subsequently amended the
Form U-5 a second time to provide more detail regarding the firm's allegations against Foran. Bentley and Cos
key resolved allegations that they had filed a false Form U-5 (when they filed the initial Form U-5) through a
Letter of Acceptance, Waiver and Consent(" AWC"), whereby they were censured and tined $ 5,000, jointly and
severally.
Discussion
We find that, by transferring commissions from Bentley's house account to a personal commission account, Foran con
verted firm funds and violated Conduct Rule 2110.
Conduct Rule 2110 states in its entirety: "A member, in the conduct of his business, shall observe high standards of
commercial honor and just and equitable principles of trade." Thus, the rule's language[* 13] requires that two tests be
met: (1) the misconduct occurred "in the conduct of' the respondent's business; and (2) the misconduct contravened
high standards of commercial honor or violated just and equitable principles of trade. We find that both tests are met
here. nl3
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n13 Rule 115 indicates that persons associated with a member shall have the same duties and obligations
under the NASD's Rules as members. Thus, the ethical standards imposed on members in Rule 2110 apply
equally to persons associated with members.
Foran's misconduct occurred in the conduct of his business, thereby satisfying the first prong of the test. A registered
person's "business" includes his business relationship with his employer, as well as his commercial relationships with
his customers. Ialeggio v. SEC, No. 98-70854 (9th Cir. May 20, 1999). Foran's actions related directly to his relation
ship with Bentley, his employer, and therefore occurred in the conduct of his business.
Foran's misconduct also contravened high standards of commercial honor and just and equitable principles of trade,
thereby satisfying the second prong of the test. "Disciplinary hearings to require compliance with 'high standards [* 14]
of commercial honor and just and equitable principles of trade' are ethical proceedings; hence the concern is with ethical
implications of [a respondent's] misconduct." In re Timothy L. Burkes, 51 S.E.C. 356, 360 (1993), affd, Burkes v. SEC,
No. 93-70527 (9th Cir. July 25, 1994). We find that Foran acted unethically by obtaining additional compensation from
Bentley by transferring firm assets to himself without the knowledge or consent of the firm's other shareholders, officers
and directors. He converted the firm's money to his own use and benefit, and his reasons for doing so do not excuse his
misconduct.
Foran's primary defense was that he acted in "good faith." He argued that, given the responsibilities regarding house
accounts that he had assumed and in the absence of written firm policies regarding the posting of trail commissions, he
was entitled to receive a portion of the house commissions as compensation, particularly because of his position as an
officer, director and co-owner of Bentley. nl4 We reject this defense and do not find that Foran acted in good faith.
Foran testified that trail commissions belonging to registered persons who had left the firm would be posted [* 15] to
the house account, and Foran confirmed that commissions in the house account were firm assets. Indeed, both Foran and
his assistants routinely posted the commissions at issue first to the house commission account before Foran subsequent
ly redirected those commissions to his own commission account without entering any notations into the firm's books to
document the transfer. n15 Foran's failure openly to post the commissions at issue to his own account in the first in
stance, his failure to advise Coskey of his actions, and his failure to advise his assistants of his actions support our con
clusion that he did not really believe himself to be entitled to these commissions under the firm's procedures and that he
did not intend for other individuals at the firm to observe his actions. nl6
nl4 Foran contended that he was responsible for back office operations and posting commissions and that
he was not required to confer with Coskey on every management decision that he made. He suggested that his
appropriation of house commissions was tantamount to a commission-related management decision that he did
not have to discuss with Coskey. Foran's contention is contradicted, however, by his own admission that when
he developed the Five Dollar Policy (according to which Foran credited Bentley with individual representatives'
commissions equal to or less than$ 2.50 and, later,$ 5), he discussed it, albeit briefly, with Coskey and obtained
his agreement.
[*16]

nl5 During the months of September and October 1995, after Coskey had upgraded the computer system so
as to provide for an audit trail, Foran appeared to have posted firm commissions directly into his own account,
rather than posting them first to the house account. If he had continued his procedure of first posting into the
house account after the revision of the computer system, he would have left an audit trail of the commission
transfers. Foran's efforts in this regard to avoid leaving an audit trail provide further support for our finding that
he acted in bad faith.
n16 Foran contended that he never tried to hide his conduct from Coskey or others at Bentley. The evidence
belies this claim. At the outset, we note that Foran never told anyone that he was directing house commissions to
his own account and, during most of 1995, he only redirected the commissions after he and his assistant had
posted them to the house account. During most of 1995, the firm's computer system enabled Foran to do so
without leaving an audit trail. Indeed, when Foran learned that Coskey had retained a consultant to update the
system, he expressed displeasure and thereafter installed a password onto his computer (aithough KH continued
to have access to the commission posting system on her own computer). Furthermore, KH testified that in Sep
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tember and October 1995 (after the computer system had been updated), Foran input commission information
from the major mutual fund companies himself, without her assistance.
As noted above, seen. 15 supra, the record also suggests that, after the computer upgrade, Foran posted house
commissions directly to his account (rather than first posting them to the house account) in order to avoid detec
tion. Additionally, in late Summer or early Fall of 1995, when KH uncovered on two consecutive month-end
dates discrepancies between the amount of commissions that the firm had received and the amount of commis
sions that it had credited to representatives (including Foran), she brought the discrepancies to Foran's attention.
Foran instructed her to disregard the discrepancies. He indicated that resolving the discrepancies would require
too much work and suggested that she "write them off." In our view, the evidence clearly indicates that Foran
never intended for his actions to be transparent.
In any event, even if Foran had not endeavored to conceal his misconduct, we would still find his actions to be
unethical. "Registered persons are expected to adhere to a standard higher than 'what they can get away with."'
In re Leonard John laleggio, 52 S.E.C. 1085, 1088 (1996), affd mem., Ialeggio v. SEC, No. 98-70854 (9th Cir.
filed on May 20, 1999). Even if the evidence did not demonstrate that Foran affirmatively sought to conceal his
actions, he admits that he did not advise Caskey, Columbus or his assistants of his plan to increase his personal
compensation, even when he was directly questioned about a discrepancy.
[*17]
Furthermore, the fact that Foran was an officer and director of Bentley does not lend support to his defense. As a gen
eral matter, employees (and independent contractors) of member firms, including officers, do not have the right, absent
a clear grant of authority, to transfer firm assets to themselves because they decide that they are entitled to greater com
pensation. n 17 Foran owned only seven percent of the outstanding shares of Bentley. He was not the sole owner or even
a majority shareholder of the firm. Foran admitted that he did not discuss the commission transfers with or seek approv
al from Cos key or Columbus, the other two officers, directors and owners of the firm. Cos key contended that Foran did
not have authority to unilaterally redirect house commissions to himself, and Foran did not suggest that he affirmatively
had been granted such authority in writing or had been given specific authorization to transfer commissions to his ac
count. Indeed, the record suggests that Foran knew that if he had requested Caskey's permission, it would have been
denied. In transferring commissions to himself, Foran acted solely out of self-interest and in a manner contrary to the
interests [* 18] of Bentley. By doing so, he violated Conduct Rule 2110. Cf. Feldman, supra (part-owner, vice president
and general principal's request for bulk transfer of mutual fund accounts to another broker-dealer with whom principal
was soon to become associated, without authorization of current member firm, was unethical and violated Conduct Rule
2110 (formerly known as Article III, Section 1 of NASD Rules of Fair Practice)); In re Philip S. Wilson, 48 S.E.C. 511
( 1986) (managing partner's conversion of substantial amount of funds from an account belonging to the member firm
with which he was associated violated just and equitable principles of trade); In re Michael T. McAuliffe, 48 S.E.C. 86,
87 ( 1985) ("Entrusted to transact business on behalf of [his] firm, [respondent] breached his fundamental duty of loyalty
to his employer by benefitting himself and others at his employer's expense.").
n 17 The fiduciary relationship of the corporate officer to the corporation forbids any act by which the cor
porate assets are wrongfully diverted from corporate purposes. Therefore, an officer drawing a corporate check
payable to himself and endorsing and cashing it must account for the funds. Additionally, if an officer is owner
of all but even one share of stock, the officer cannot use the corporation's assets to pay individual debts without
the consent of the other shareholder. Indeed, directors and officers who misappropriate funds are liable to the
corporation, even if they own substantially all of the stock of the corporation. Fletchers Cyc. Corp., §§
1102-1103 (Perm. Ed. 1994).
[*19]
Turning to Foran's other defenses, we note that Foran sought to excuse his actions by asserting that he did not misap
propriate customer funds and that no customers were harmed by his actions. Conduct Rule 2110 is not limited to securi
ties-related conduct involving firm customers; instead, it covers all unethical business-related conduct, including mis
conduct that did not result in customer harm. See In re Eliezer Gurfel, Exchange Act Rei. No. 41229 (Mar. 30, 1999)
(registered representative of member firm who forged name of firm president on commission checks payable to the firm
and converted the proceeds to his own use violated Rule 2110), affd, No. 99-1199 (D.C. Cir. Mar. 7, 2000); In re James
A. Goetz, Exchange Act Rei. No. 39796 (Mar. 25, 1998) (respondent who improperly obtained a donation for his
daughter's private school tuition from his member firm's matching gifts program by misrepresenting that he had con
tributed personal funds violated Rule 2110); In re Leonard J. Ialeggio, 52 S.E.C. 1085 (1996) (associated person who
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improperly obtained reimbursement for country club initiation fees from his employer firm violated Rule 2110), affd
mem., Ialeggio v. SEC, (9th Cir. filed [*20] on May 20, 1999); In re Timothy L. Burkes, 51 S.E.C. 356 (1993) (repre
sentative who persuaded back-office employee to credit him for commissions to which he was not entitled violated Rule
2110), affd mem., 29 F.3d 630 (9th Cir. July 24, 1994).
Foran also argued that this matter is nothing more than an internal firm dispute regarding the proper allocation of com
missions and that the Hearing Panel erred in treating it as a theft. In support of this argument, he noted that the initial
Form U-5 that Caskey had filed did not disclose this incident. We reject this argument. The fact that the initial Form
U-5 did not mention Foran's conversion of firm funds does not mean that the conversion did not occur. See Gurfel, su
pra (fact that Form U-5 reflecting Gurfel's termination from a member firm did not disclose Gurfel's commission of
forgery rejected as evidence that the forgery did not occur in light of other record evidence). Foran left Bentley when
Caskey confronted him and accused him of stealing firm commissions. Foran admitted that he repaid the commissions
only because Caskey confronted him and that he otherwise would not have done so. The concept of an "internal dis
pute" suggests [*21] that Caskey was aware of Foran's actions and that Foran openly transferred the commissions. To
the contrary, Foran made an effort to conceal his actions from Caskey, and he left the firm when his misconduct was
exposed. These actions are not consistent with the actions of a person engaged in an internal dispute over the allocation
of commissions. Furthermore, regardless of whether this incident may be categorized as an internal dispute, for the rea
sons stated above, we find that Foran acted unethically and in bad faith and that his conduct violated Rule 2110.
Foran's covert appropriation and conversion to his own use of Bentley's commissions "reflect directly on [his] ability
both to comply with regulatory requirements fundamental to the securities business and to fulfill his fiduciary responsi
bilities in handling other people's money .... This business-related misconduct is actionable under NASD Rules as
unethical conduct." Goetz, supra at 6-7. In sum, we find that Foran converted funds that belonged to Bentley, that he
sought to conceal his misconduct, and that he acted in bad faith, in violation of Conduct Rule 2110.
Sanctions. The Hearing Panel barred Foran and fined him [*22] $ 35,000 (due and payable only if and when Foran
seeks readmission into the securities industry). Based on the unique facts and circumstances of this case, we reduce the
bar to a two-year suspension from associating with any member firm in any capacity, impose a requirement to requalify
by examination before acting in any capacity requiring registration, and impose a$ 35,000 fine, due and payable upon
issuance of this decision. We also affirm the Hearing Panel's imposition of$ 2,728.75 in costs. n18
nl8 The monetary sanction is consistent with the applicable guideline in the NASD Sanction Guidelines
("Guidelines"). See Guidelines (1998 ed.) at 34 (Conversion or Improper Use of Funds or Securities). The
two-year suspension is below the range recommended in the Guidelines. Although we find Foran's misconduct
to be egregious, based on the unique circumstances of this case, we also find that a two-year suspension and re
quirement to requalify, accompanied by a significant fine (calculated as recommended by the Guidelines as five
times the amount converted plus $ 10,000), are of sufficient moment so as to prevent the recurrence of similar
misconduct by Foran or others.
Foran contended that the Hearing Panel erred in referring to the applicable guideline because one of the two
rules and the interpretive release referenced in the guideline address misuse of customer funds or securities. We
do not agree. The guideline itself does not indicate that its use must be restricted to conversion or misuse of cus
tomer funds. While one of the two rules and the interpretive release referenced in the guideline address misuse
of customer funds, the remaining rule referenced in the guideline (Conduct Rule 2 I 10) is not limited to conduct
involving customer (rather than firm) funds.
In any event, the "Overview" section of the Guidelines indicates that, for violations that are not addressed spe
cifically in the Guidelines, adjudicators are encouraged to look to the Guidelines for analogous violations. Cf.
Gurfel, supra (in case involving respondent's conversion of firm commissions, NAC and Securities and Ex
change Commission ("SEC") relied on guideline for conversion or improper use).
[*23]
As the SEC has acknowledged, "the securities business presents a great many opportunities for abuse and overreaching,
and depends heavily on the integrity of its participants." Burkes, supra at 360. Foran's misconduct strikes at the heart of
Rule 2110--unethical behavior--and the sanctions that we impose must recognize the severity of his misconduct.

2000 NASD Discip. LEXIS 8,

*

Page 8

Turning first to the principal considerations listed in the Guidelines, we note that Foran did not accept responsibility for
his actions or attempt to repay the firm until he was confronted by Caskey. Indeed, Foran admitted that he would not
have returned the commissions if Caskey had not requested that he do so. Once confronted, Foran immediately admitted
his actions, repaid the firm, and cooperated with Enforcement staffs investigation of the matter. His misconduct, how
ever, persisted over the course of nearly one year, and he attempted to conceal his actions or, at a minimum, he did not
act openly. His actions resulted in a loss of capital to the firm (which he restored by repaying the funds that he convert
ed) and financial gain to himself. nl9
nl9 Foran also cited as a mitigating factor that his misconduct did not result in customer harm. We do not
tinct this to be mitigating. See Gurfel, supra (repayment of commissions and fact that no customer funds were
involved rejected as mitigating factors); laleggio, supra (fact that firm rather than customer funds were misused
is rejected as mitigating factor). Additionally, Foran cited as mitigating the fact that Bentley had no policies or
guidelines that addressed reassigning commissions. We reject this as mitigating. While it may be true that the
firm had not developed written policies to address commission assignments, Foran's conduct still was unethical.
Even without guidance from the firm, he should have known that he could not simply take whatever money that
he wanted from Bentley under the guise that he was responsible for commission payments. Cf. laleggio, supra
(standard of conduct in the securities industry must be higher than whatever registered person "can get away
with").
[*24]
Accordingly, Foran is suspended for two years from associating with any member firm in any capacity, required to
requalify before acting in any capacity requiring qualification, and fined$ 35,000. We also affirm the Hearing Panel's
imposition of$ 2,728.75 in costs. n20
n20 We have considered all of the arguments of the parties. They are rejected or sustained to the extent that
they are inconsistent or in accord with the views expressed herein.
Pursuant to NASD Procedural Rule 8320, the registration of any person associated with a member who fails to
pay any fine, costs, or other monetary sanction, after seven days' notice in writing, will summarily be revoked
for non-payment.
On Behalf of the National Adjudicatory Council,
Joan C. Conley, Senior Vice President and Corporate Secretary
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DECISION

Respondent used the name, address, and social security number of a customer to make the cus
tomer a guarantor of a student loan without the customer's knowledge or authorization. Respond
ent also submitted false expense reports to his firm. For these violations, the Hearing Panel barred
the respondent in all capacities. Held, findings affirmed and sanctions modified.
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For the Complainant: Dale A. Glanzman, Esq., and Leo F. Orenstein, Esq., Department of Enforcement, Financial In
dustry Regulatory Authority
For the Respondent: Matthew T. Boos, Esq.

Decision
Pursuant to FINRA Rule 9311, Harry W. Hunt ("Hunt") appeals an October 17,2011 Hearing Panel decision. In
that decision, the Hearing Panel found that Hunt violated FINRA Rule 2010 by using the name, address and social se
curity number of a customer to make the customer a guarantor of a loan without the customer's knowledge or authoriza
tion. The Hearing Panel also found that Hunt violated FINRA Rule 20 I 0 and NASD Rule 2110 by submitting false
expense reports between February 2008 and March 2009. n1 For these violations, the Hearing Panel barred Hunt from
associating in any capacity with [*2] any FINRA member.

n1 The conduct rules that apply are those that existed at the time of the conduct at issue. FINRA Rule 2010 and
NASD Rule 2110, however, contain identical language.
The facts of this case are undisputed and based on stipulations made by the parties. The parties also do not dispute
Hunt's liability for the alleged misconduct. Consequently, this decision focuses on the appropriate sanction for Hunt's
violations. The Hearing Panel barred Hunt in all capacities for his misconduct, and after reviewing the record, we find
that a bar is appropriate.
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I. Background

Hunt entered the securities industry in March 1983. Hunt joined Wachovia Securities, LLC ("Wachovia Securi
ties" or "the Firm") in April 2002 as a general securities representative. On April20, 2009, Wachovia Securities termi
nated Hunt. The Uniform Termination Notice for Securities Industry Registration ("Form U5") disclosed that Hunt had
used a customer's name and confidential information in an attempt to obtain a student loan. Hunt is currently [*3] reg
istered with another FINRA member firm as a general securities representative.
II. Procedural History
On August 3, 2010, FINRA's Department of Enforcement ("Enforcement") filed a three-cause complaint alleging
that Hunt: ( l) used the name, address, and social security number of a customer to make the customer a guarantor of a
student loan for Hunt's daughter, without the customer's knowledge or authorization, in violation of FINRA Rule 20 l 0;
(2) falsified a photocopy of Hunt's daughter's driver's license in connection with the loan application, in violation of
FINRA Rule 2010; and (3) submitted false expense reports to his firm, in violation ofFINRA Rule 2010 and NASD
Rule 2110. In a decision issued on October 17, 2011, the Hearing Panel found Hunt liable for the first and third causes
alleged in the complaint. n2 The Hearing Panel barred Hunt in all capacities for these violations. Hunt appealed the
Hearing Panel's decision.

n2 The Hearing Panel dismissed the second cause of the complaint, finding that Hunt's alteration of the photo
copy of his daughter's license was not "business related." This finding was not appealed by Enforcement. We
therefore do not consider this cause of action on appeal.

[*4]
III. Facts
A. Unauthorized Loan Application
In 2009, Hunt's daughter was applying to college. At the same time, Hunt was experiencing significant financial
difficulties, and he did not have the resources available to fully fund his daughter's education. Consequently, it became
necessary for her to apply for a $ l 0,000 short-term student loan through Sallie Mae. n3

n3 Sallie Mae is a public corporation whose operations include originating, servicing, and collecting on student
loans.
In the initial Sallie Mae loan application, Hunt offered himself as a guarantor of the loan. Sallie Mae rejected the
application due to Hunt's poor financial situation. In two subsequent applications, Hunt listed his wife and his father as
the guarantor of the loan. Sallie Mae rejected each of these applications as well.
In yet another application, Hunt listed DL, a customer and close personal friend, as the guarantor of the loan. n4 In
order to do so, Hunt provided Sallie Mae with DL's name, address, gross monthly income, monthly [*5] mortgage
payment, and social security number. Hunt testified that he already knew all of this information, except for DL's social
security number, which Hunt obtained from Wachovia Securities' customer files. Hunt failed to inform DL or seek
DL's consent to use DL's information on the application. n5 In fact, DL was unaware of the application, and did not
know Hunt had offered DL as a guarantor for the loan.

n4 The Sallie Mae application was a one-page application accompanied by a promissory note. The application
required the electronic "signatures" of both the borrower and the cosigner. Hunt submitted the application
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online, and to complete the application, Hunt typed the borrower's (Hunt) and cosigner's (DL) names on signa
ture lines in the application before submitting it to Sallie Mae.
The promissory note had notices with express language warning that: (1) the cosigner would have to pay up
to the full amount of the debt if the borrower did not pay; (2) the lender could collect the debt from the cosigner
without trying to collect from the borrower, using collection methods such as lawsuits and wage garnishment;
and (3) if the borrower ever defaulted, the default could become part of the cosigner's credit record.
[*6]

n5 Hunt testified that he did not ask DL to be a guarantor for the loan because he was afraid that DL would not
agree to do so.
In furtherance of his effort to secure a loan for his daughter's education, Hunt utilized a post office box as a mailing
address. In the Sallie Mae application that identified DL as the guarantor, Hunt also identified the post office box as the
residential address for his daughter. n6 Hunt used this post office box to ensure that any correspondence relating to the
loan application would only be available to him.

n6 In connection with the loan application where Hunt listed himself as the guarantor of the loan, Sallie Mae
requested documentation verifying his daughter's residential address. In order to ensure that the requested doc
umentation was consistent with the loan application, Hunt altered a photocopy of his daughter's license, chang
ing her residential address to the post office box address. This conduct formed the basis of cause two of the
complaint, which was dismissed. See supra Note 2.
[*7]
In early April 2009, while Hunt was on a family vacation, Sallie Mae contacted DL regarding his guarantee of the
student loan. n7 DL disavowed his role as a guarantor and notified Wachovia Securities of Hunt's improper conduct.
Sallie Mae denied the application and Wachovia Securities terminated Hunt after he returned from his vacation. As a
consequence of his termination, Hunt lost the opportunity to collect upcoming deferred compensation and a retention
bonus from the Firm. n8

n7 Hunt testified that he planned to confess his scheme to DL once he returned from his vacation.
n8 Hunt contends that the bonus and deferred compensation totaled more than $ 300,000.
B. Falsified Expense Reports
Wachovia Securities reimbursed its brokers for certain business-related expenses, such as meals with customers,
printing bills and telephone expenses incurred in the course of the broker's employment. Wachovia Securities' reim
bursement policy required each employee to incur and pay the expense prior to submission of a claim [*8] for reim
bursement. The parties have stipulated that between February 2008 and March 2009, Hunt submitted six false claims
for reimbursement totaling$ 1,869.47 to Wachovia Securities. For these six claims, Hunt sought reimbursement from
the Firm before he actually paid for the expenses. In these six instances, Hunt submitted as evidence of payment,
checks that he photocopied and altered to give the false appearance of having been paid to the vendor and cleared by the
vendor's bank. Hunt did not fabricate any of the expenses listed in the reports, thus Hunt only sought reimbursement
for real costs that he had incurred, but had not yet paid.
IV. Discussion
A. Unauthorized Loan Application
FINRA Rule 2010 (formerly NASD Rule 2110) requires a registered person to: (l) observe high standards of
commercial honor and just and equitable principles of trade; (2) in the conduct of that person's business. n9 "Rule 2110
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applies to [associated persons] through [NASD Rule 115] (now FINRA Rule 0140), which provides that persons asso
ciated with a member have the same duties and obligations as a member." Dante J. DiFrancesco, Exchange Act Rei. No.
66113. 2012 SEC LEXIS 54, [*9] at *2 n.2 (Jan. 6, 2012). "It is well-established that [FINRA's] disciplinary authority
under [FINRA Rule 2010] 'is broad enough to encompass business-related conduct that is inconsistent with just and
equitable principles of trade, even if that activity does not involve a security."' Daniel D. Manoff, 55 S.E. C. 1155, 1162
(2002) (citation omitted). Moreover, FINRA Rule 2010 "serve[s] as an industry backstop for the representation, inherent
in the relationship between a securities professional and a customer, that the customer will be dealt with fairly and in
accordance with the standards of the profession." DiFrancesco, 2012 SEC LEXIS 54, at * 17 (citation omitted).

n9 We discuss the rules in effect when the conduct occurred. FINRA Rule 2010 applies to Hunt's misuse of
DL's personal information. The violation occurred after December 14, 2008, the effective date ofFINRA's first
group of consolidated rules, which included FINRA Rule 2010. See FJNRA Regulatory Notice 08-57, 2008
FJNRA LEX1S 50, at *32-33 (October 2008).
[*1 0]
Here, Hunt misused DL's social security number and income information and attempted to bind DL to guarantee a
$ 10,000 student loan for Hunt's daughter without DL's knowledge or consent. Under these undisputed facts, there is no
doubt that Hunt acted unethically and did not deal with DL fairly or in accordance with the standards of the industry.
There is also no doubt that Hunt's activities arose "in the conduct of his business," as required by FINRA Rule 2010.
Hunt used confidential information from Wachovia Securities' customer tile to complete the student loan application.
Hunt was only able to engage in such misconduct through his business relationship with Wachovia Securities and his
commercial relationship with DL. Cf DiFrancesco, 2012 SEC LEXIS 54, at* 17 n.18 (finding that respondent's action in
taking and downloading confidential nonpublic information relating to approximately 36,000 customers was busi
ness-related as it involved both his business relationship with his firm and his commercial relationship with his custom
ers). Consequently, we find that Hunt violated FINRA Rule 2010, as alleged in cause one of the complaint.
B. Falsified Expense [* 11] Reports
Hunt admits that from February 2008 to March 2009, he intentionally falsified checks, submitted false expense re
ports and accepted hundreds of dollars in reimbursements before they were due to him. In doing so, Hunt violated
NASD Rule 2110 and FINRA Rule 2010 as alleged in cause three. See Dep 't of Enforcement v. Taylor, Complaint No.
C8A050027, 2007 NASD Discip. LEXIS 11, at *22-23 (NASD NAC Feb. 27, 2007) (finding that falsifying documents
is a violation of Rule 2110).
V. Sanctions
The Hearing Panel found that Hunt's misconduct was egregious, and barred Hunt from association with any
member firm in any capacity for: (l) using a customer's social security number and other personal information to secure
a student loan for his daughter without the customer's authorization, in violation ofFINRA Rule 2010; and (2) falsifying
expense reports, in violation ofNASD Rule 2110 and FINRA Rule 2010. n10 We agree, with respect to cause one, that
Hunt's conduct was egregious, and that a bar is an appropriate sanction to protect the investing public. n11 We find
with respect to cause three, that Hunt's conduct was serious but not egregious, and that an appropriate sanction for
[*12] this violation is a six-month suspension and$ 10,000 fine.

nlO The Hearing Panel aggregated the sanctions for Hunt's violations ofFINRA Rule 2010 and NASD Rule
2110 under causes one and three. See Dep't of Enforcement v. Fox & Co. Invs., Inc., Complaint No. C3A030017,
2005 NASD Discip. LEXIS 5, at *37 (NASD NAC Feb. 24, 2005) (stating that "where multiple, related viola
tions arise as a result of a single underlying problem, a single set of sanctions may be more appropriate to
achieve NASD's remedial goals.") (citation omitted), ajj'd, Exchange Act Rei. No. 52697, 2005 SEC LEXIS 2822
(Oct. 28, 2005). We find that aggregation of sanctions is inappropriate here because although each of Hunt's vi
olations relate to his financial problems, his misconduct stems from two sets of distinct, deliberate acts.
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nil See Geoffrey Ortiz, Exchange Act Rei. No. 58416, 2008 SEC LEXIS 2401, at *29-30 (Aug. 22, 2008) (stat
ing that a "bar also serves the goal of general deterrence by alerting others who may be in a position to forge or
cause the forgery of account documents, or submit forged documents to their employers, that forgery is treated
as serious misconduct and receives severe sanctions.").
(*13]
A. Unauthorized Loan Application
We have considered the FINRA Sanction Guidelines ("Guidelines") in determining the appropriate sanction for
Hunt's submission of the falsified loan application. n 12 The Guidelines governing sanctions for forgery and/or falsifi
cation of documents recommend a fine of$ 5,000 to $ I 00,000 and a suspension for up to two years where mitigating
factors exist, or a bar in egregious cases. nl3 The Guidelines further set forth two specific considerations for such viola
tions: (I) the nature of the document(s) forged or falsified; and (2) whether the respondent had a good faith, but mistak
en, belief of express or implied authority. nl4 We find that both considerations serve to aggravate Hunt's misconduct.

nl2 FJNRA Sanction Guidelines (2011),
http://www.finra.org/web/groups/industry/@ ip/ @enf/ @sg/documents/industry/pO II 038.pdf (hereinafter
"Guidelines"].
nl3 !d. at 37.
nl4 1d.
First, the Sallie Mae loan application was an important document. Indeed, the application [*14] was critically
important because it contained highly confidential information, including DL's social security number, and also reflect
ed that DL was obligated to guarantee a$ 10,000 loan. Second, Hunt admitted that he did not have a good-faith belief
that he had authority to falsify the Sallie Mae application because he believed all along that DL would not agree to co
sign for the loan.
We next consider the Principal Considerations in Determining Sanctions. nl5 Upon consideration, we find that
there are several additional aggravating factors associated with Hunt's improper use of DL's confidential information.
First, Hunt's misconduct was intentional--his misdeeds were premeditated acts designed to address his "cash t1ow"
problems. nl6 Hunt's misconduct also provided him with the potential for monetary gain in the form of a$ 10,000 loan
to pay for his daughter's education. n17

n15 !d. at 6-7.
nl6/d. at 7 (Principal Consideration No. 13) (adjudicators should consider whether the respondent's misconduct
was intentional).
nl7 !d. (Principal Consideration No. 17) (adjudicators should consider whether the respondent's misconduct re
sulted in the potential for monetary or other gain).
(*15]
Taking all these factors into account, we find that Hunt's improper use of DL's confidential information was egre
gious, and that a bar is an appropriate sanction for this misconduct.
B. Falsified Expense Reports
We have considered the Guidelines in determining the appropriate sanction for Hunt's submission of false expense
reports. The Guidelines governing sanctions for forgery and/or falsification of documents recommend a fine of$ 5,000
to$ 100,000 and a suspension for up to two years where mitigating factors exist, or a bar in egregious cases. nl8 The
Guidelines further set forth two specific considerations for such violations: (I) the nature of the document(s) forged or
falsified; and (2) whether the respondent had a good faith, but mistaken, belief of express or implied authority. n19 We
find that both considerations serve to aggravate Hunt's misconduct.
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n18 /d. at 37.
n19 /d.
First, the expense reports were important because they are business records that employers and regulators (like the
IRS) [* 16] rely on to judge the legitimacy of business expenses. Moreover, Hunt's willingness to falsify the reports
is an important reflection of his lack of trustworthiness. Cf Dep't of Enforcement v. Leopold, Complaint No.
20070/1489301, 20/2 FINRA Discip. LEXIS 2, at *17 (FINRA NAC Feb. 24, 2012) (finding that the respondent's will
ingness to falsify hotel invoices and verification letters were "an important reflection on [the respondent's] veracity and
integrity."). Second, Hunt knew that he did not have authority to falsify the expense reports to obtain payments for ex
penses from Wachovia Securities before he actually paid these expenses. This was evidenced by the fact that Hunt pro
vided altered checks to his firm to conceal the fact that he had not paid the expenses prior to seeking reimbursement.
We next consider the Principal Considerations in Determining Sanctions. n20 Upon consideration, we find that
there are several additional aggravating factors associated with Hunt's falsification of his expense reports. First, we find
that Hunt's misconduct was intentional. n21 We also find that Hunt attempted to deceive his t1rm. n22 For example,
Hunt's efforts [* 17] to create the appearance that his altered checks had been paid and cleared required: ( l) altering
checks that had previously cleared; (2) changing the dates of the checks; (3) changing the check numbers; and (4)
changing the amounts of the checks. These efforts all show how far Hunt was willing to go to deceive Wachovia Secu
rities. Hunt's pattern of using altered documents to receive reimbursement from the Firm prior to paying his expenses
on six occasions over the course of roughly a year also is aggravating. n23 In addition, we find it aggravating that
Hunt's misconduct provided him with the potential for monetary gain in the form of actual reimbursements from the
Firm before he was entitled to such reimbursement. n24 However, we note that unlike other disciplinary actions involv
ing the falsification of expense reports, Hunt did not seek reimbursement for fake expenses. He only sought to speed up
the period that he had to wait for reimbursement.

n20 Guidelines, at 6-7.
n21 /d. at 7 (Principal Consideration No. 13) (adjudicators should consider whether the respondent's misconduct
was intentional).
[*18]

n22 /d. at 6 (Principal Consideration No. I 0) (adjudicators should consider whether the respondent concealed his
or her misconduct from the member firm which he or she was associated).
n23 /d. (Principal Consideration Nos. 8 and 9) (adjudicators should consider whether the respondent: (I) en
gaged in numerous acts or a pattern of misconduct; and (2) engaged in the misconduct over an extended period
of time).
n24 /d. at 7 (Principal Consideration No. 17) (adjudicators should consider whether the respondent's misconduct
resulted in the potential for monetary or other gain).
Based on the forgoing, we find that Hunt's falsification of the six expense reports was serious, but not egregious.
As such, a bar for this misconduct is inappropriate. Instead, we find that an appropriate sanction for this violation is a
six-month suspension and a$ 10,000 fine.
C. There Are No Mitigating Factors the Militate Against a Bar for Hunt's Improper Use of His Customer's Person
al Information
In determining sanctions, we have also considered [* 19] the potentially mitigating factors in the record, and we
t1nd that there are no mitigating factors that militate against imposing a bar for Hunt's misuse of DL's confidential in
formation. n25 Hunt makes several unpersuasive arguments in favor of mitigation, which we address below.
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n25 Hunt argues that a bar is excessive because there are several examples of persons who have not been barred
for similar or worse misconduct. The Commission, however, has stated that "[i]t is well-established ... that the
appropriateness of a sanction 'depends on the facts and circumstances of each particular case and cannot be pre
cisely determined by comparison with action taken in other proceedings."' John M.E. Saad, Exchange Act Rei.
No. 62178, 2010 SEC LEXIS 1761, at *21-22 (May 26, 2010) (citations omitted), appeal docketed, No. 10-1195
(D.C. Cir. July 22, 2010).
First, Hunt argues that his lack of disciplinary history should be mitigating. This notion is misguided. The Com
mission has "repeatedly [*20] stated that a 'lack of disciplinary history is not a mitigating factor for purposes of sanc
tions because an associated person should not be rewarded for acting in accordance with his duties as a securities pro
fessional."' Howard Braff, Exchange Act Rei. No. 66467, 2012 SEC LEXIS 620, at *25 (Feb. 24, 2012) (citations omit
ted); see also Mark F. Mizenko, Exchange Act Rei. No. 52600, 2005 SEC LEXIS 2655, at * 17 (Oct. 13, 2005) (rejecting
argument that a lack of a disciplinary history was mitigating when the respondent's misconduct involved multiple de
ceptive acts). n26

n26 Similarly, we reject Hunt's argument that we should consider it mitigating that he is not a recidivist. See
Guidelines, at 2 (General Principles Applicable to All Sanction Determinations). It is not mitigating that Hunt is
not a repeat offender when he is required to comply with FINRA's rules.
Second, Hunt argues that it is mitigating that he "did not provide inaccurate or misleading [*21] testimony ...
and stipulated to the facts" surrounding his misconduct. This argument also fails because Hunt only acknowledged his
misconduct after the Firm discovered it and intervened. See Mizenko, 2005 SEC LEXIS 2655, at * 17 (stating that the
respondent's acknowledgement of his misconduct "carries little weight because it came only after he was confronted by
his employer with his wrongdoing."). n27

n27 We also reject Hunt's argument that we should consider it mitigating that he has already been harmed by
losing the retention bonus and deferred compensation he was expecting to receive from Wachovia Securities.
This is because the harm was the result of Hunt's misconduct. See Jason A. Craig, Exchange Act Ref. No.
59137, 2008 SEC LEXIS 2844, at *27 (Dec. 22, 2008) (holding that in determining sanctions, the Commission
does not "consider mitigating the economic disadvantages [the respondent] alleges he suffered because they are
a result of his misconduct.").
Likewise, we reject Hunt's argument that it is mitigating that Wachovia Securities terminated him prior to
FINRA detecting his misconduct. The Firm's termination of Hunt was contemporaneous with its submission of
a Form U5 alerting FINRA about Hunt's misconduct. See Saad, 2010 SEC LEXIS 1761, at *27-34 (affirming
bar imposed by FINRA despite respondent's claims, among others, that FINRA failed to consider it mitigating
that his firm terminated him prior to FINRA's detection of his misconduct).
[*22]
Third, Hunt asserts that it is mitigating that despite his acts of deception involving the loan application, "there was
no realistic possibility" that DL would have actually been obliged to guarantee the loan. Hunt's argument is misplaced.
Hunt created the appearance that DL was subject to a$ 10,000 obligation without DL's knowledge or authorization,
which was harmful on its own. Moreover, the fact that Sallie Mae uncovered Hunt's unauthorized use ofDL as a guar
antor and therefore DL was never actually subject to this obligation does not mitigate any sanction we might impose for
Hunt's misconduct. Cf Dep't of Enforcement v. Bullock, Complaint No. 2005003437102, 2011 FINRA Discip. LEXIS
14, at *63 (FINRA NAC May 6, 2011) (stating that "[e]ven though the record before us does not demonstrate that [the
respondent's] misconduct harmed the investing public, the fact that [the respondent's misconduct] potentially could have
resulted in harm or in any way threatened the firm or its customers suggests that lack of customer harm should not be
considered mitigating."). Similarly, we also do not find it mitigating that Hunt thought he would be more than able
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[*23] to repay the loan after receiving his anticipated$ 300,000 in bonus money and deferred compensation. Hunt
would have still created the appearance that DL was subject to a significant obligation in the interim.
Next, Hunt argues that it is mitigating that he: ( 1) was forthcoming and cooperative throughout this proceeding and
FINRA's investigation; (2) expressed remorse, and (3) did not harm any customers as a result of his misconduct. None
of these arguments for mitigation persuade us not to impose a bar in light of the egregiousness of Hunt's misconduct.
See Mizenko, 2005 SEC LEXJS 2655, at *18 (affirming a bar in a forgery case and stating that "[t]he record indicates
that [the respondent] cooperated with the ... investigation, expressed contrition, and harmed no customers ... [but]
[t]hese factors, although relevant to the determination of what sanctions are appropriate, do not counterbalance the
egregiousness of [the respondent's] conduct."); see also Braff, 2012 SEC LEXIS 620, at *26 (stating that "[t]he absence
of ... customer harm is not mitigating, 'as our public interest analysis 'focus[es] ... on the welfare [*24] of investors
generally."') (citations omitted); Phillippe N. Keyes, Exchange Act Rel. No. 54723, 2006 SEC LEXIS 263/, at *23 (Nov.
8, 2006) (rejecting respondent's argument for a lesser sanction because he cooperated with NASD in its investigation of
his conduct and he testified truthfully). Moreover, Hunt's actions created potential customer harm, because he filed an
application that created the appearance that DL had a$ 10,000 obligation. We do not find it mitigating that his scheme
to cause such harm was not successfuL
Finally, Hunt claims that it is mitigating that he accepted responsibility for his actions at all times as evidenced in
part by his assertion that he planned to inform DL of his misconduct after he returned from his family vacation. The
record shows, however, that the Firm and DL discovered Hunt's misconduct before he returned from vacation and
could own up to his wrongdoing. Thus, Hunt did not acknowledge his wrongdoing to Wachovia Securities prior to the
Firm detecting his misconduct. n28 In fact, it was only after DL contacted the Firm to disclose the improper loan appli
cation, and the Firm confronted Hunt, that he acknowledged [*25] his misconduct. After reviewing the record, we find
that there are significant aggravating factors and a lack of mitigating factors that justify a bar for Hunt's egregious and
improper use of DL's confidential information. n29

n28 Guidelines, at 6 (Principal Consideration No.2) (adjudicators should consider whether an individual ac
cepted responsibility for and acknowledged the misconduct to his or her employer prior to detection and inter
vention by the firm).
n29 Although we affirm the Hearing Panel's sanction of a bar, we do not agree with each aspect of the Hearing
Panel's sanctions analysis. Specifically, the Hearing Panel cited Principal Consideration No. 14, and without
further elaboration, found it aggravating that "at no time did Hunt attempt to remedy his misconduct." Principal
Consideration No. 14 asks adjudicators to consider "[w]hether the member firm with which an individual re
spondent is/was associated disciplined [the respondent] for the misconduct at issue prior to regulatory detec
tion." We fail to comprehend the connection between the Hearing Panel's finding that Hunt did not "remedy" his
misconduct and its finding of aggravation in connection with Principal Consideration No. 14. Consequently, we
give no weight to this finding by the Hearing Panel in our sanctions determination.
Similarly, the Hearing Panel, without explanation, concluded that it was aggravating that Hunt "left for va
cation without informing DL or Sallie Mae about the unauthorized application." In this vacuum, we find that the
fact that Hunt went on vacation without disclosing his misconduct is of no consequence, and we do not consider
this an aggravating factor.

[*26]
VI. Conclusion
For violating FINRA Rule 2010 by using a customer's confidential information to apply for a student loan without
the customer's knowledge or consent, we bar Hunt in all capacities. n30 For violating NASD Rule 2110 and FINRA
Rule 2010 by falsifying expense reports we suspend Hunt for six months and fine him$ 10,000. However, in light of
the bar for Hunt's Rule 2010 violation, we do not impose this suspension and fine. Finally, we also order Hunt to pay
hearing costs of$ 2,027.15 and appeal costs of$ I ,512.08. n31

20 I 2 FINRA Discip. LEXIS 62,

*

n30 The bar is effective as of the issuance of this decision.
n31 We have considered and reject without discussion all other arguments advanced by the parties.

On Behalf of the National Adjudicatory Council,
Marcia E. Asquith, Senior Vice President and Corporate Secretary
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Copyright (c) 2008 Financial Industry Regulatory Authority
DEPARTMENT OF ENFORCEMENT, Complainant, v. MATTHEWS.
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Disciplinary Proceeding No. 20070077587
FINANCIAL INDUSTRY REGULATORY AUTHORITY
OFFICE OF HEARING OFFICERS
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TEXT:
[* 1]

Hearing Officer -- A WH
HEARING PANEL DECISION

Respondent is barred from associating with any FINRA member in any capacity
for (1) conversion of firm funds, in violation of NASD Conduct Rule 2110, and (2)
falsifying expense reports, causing the firm to have false books and records, in vi
olation ofNASD Conduct Rules 3110 and 2110 and SEC Rule 17a-3. Respondent
is also assessed costs.
Appearances:
Robin W. Sardegna, Esq., and JeffreyS. Evans, Esq., for the Department of Enforcement. Matthew
S. Kaplan, pro se.
DECISION
I. Background
On June 27,2007, the Department of Enforcement filed the original three-cause complaint
against Respondent Matthew Kaplan, alleging (1) conversion and misuse of firm funds for personal
expenses; (2) giving something of value in excess of$ 100 to a representative of his client in rela
tion to his business; and (3) falsifying expense reports, thereby causing the firm to have false books
and records. By Order dated October 31, 2007, Enforcement's Motion to Amend the Complaint was
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granted, allowing Enforcement to omit the Second Cause of the Complaint which had been pled in
the alternative. On November 6, 2007, Respondent filed [*2] an Answer to the Amended Corn
plaint, admitting a number of the factual allegations, and asserting as an affirmative defense, inter
alia, that his alleged conduct was a direct result of psychological disorders and was not committed
with the intent to convert and/or misappropriate firm funds. On March 11 and J2, 2008, a hearing
was held in New York, New York, before an Extended Hearing Panel composed of the Hearing Of
ficer, a current member of the District 9 Committee, and a former member of the District 11 Com
mittee. The parties filed post-hearing submissions on April 28, 2008.
II. The Violations
The material facts of the violations are not in dispute, as evidenced by Respondent's Answer, the
Stipulations filed by the parties, and the documents that have been admitted into evidence without
objection. n1

n1 References to the Department of Enforcement's exhibits are designated C-; Respondent's
; and the transcript of the hearing, as Tr.
exhibits, as Tr. ; factual stipulations, as Stip

[*3]
Matthew Kaplan first entered the securities industry after his graduation from college in 1995.
As pertinent to the Complaint, he was employed as a research salesman for the institutional trading
desk at Lazard Freres & Co. LLC, nlk/a Lazard Capital Markets LLC ("Lazard") from December 1,
1997, through December 9, 2005, when he was terminated by Lazard. Kaplan then held, and cur
rently holds, Series 7 and 63 licenses. As a research salesman, Kaplan was issued a corporate
American Express credit card to pay for business travel and entertainment expenses he incurred
while entertaining clients of Lazard for whom he was responsible for servicing and conducting
business. Lazard maintained a business expense reporting system that enabled Kaplan to submit
business-related charges on the corporate credit card for payment by the firm. n2 Between October
2001 and June 2003, Kaplan used his firm American Express charge card on the following four oc
casions to pay for an escort service he patronized called Exotica 2000:

n2 Stip. PP 1-6; C-1, p. 4; C-17, p. 9.
[*4]

1. October 1, 2001
On October 1, 2001, Kaplan used the firm American Express card to pay for his personal use of
an escort service. Although he was alone with the escort when he utilized the services provided, he
falsified the Lazard expense report to conceal the true nature of the escort service charges that ap
peared under the name "Ce Soir of New York." Kaplan claimed that the charges were for clients'
tickets to a Broadway show and a rock concert, which would have been appropriate business ex

2008 FINRA Discip. LEXIS 22,

*

Page 3

penses. He believed that an expense reviewer would assume that "Ce Soir of New York" was a tick
et broker. Lazard paid the charges, which totaled$ 3,700. n3

n3 Tr. 85-92; C-2, pp. 5, 9, 13; Stip. PP 7, 8, 21.
2. June 13, 2002
Kaplan again used the escort service on June 13, 2002, charging the expense on the firm Amer
ican Express card. The charge was a personal expense with no business purpose. However, on the
expense report that he submitted to Lazard, he claimed that the$ 3,300 Ce Soir charge was for
Bruce Springsteen [*5] concert tickets given to three traders who were employed by one of his
clients. Lazard paid the expense. n4

n4 Tr. 100-04; C-3, pp. 1, 3, 5, 7; Stip. PP 9, 10, 21.
3. August 17, 2002
Kaplan used the escort service for a third time on August 17, 2002. The charge was a personal,
non-business expense. However, on the expense report he submitted to Lazard, he claimed that the
$ 5,000 charge from Ce Soir was for U.S. Open tickets for himself, his wife, and clients. Lazard
paid the expense. n5

n5 Tr. 106-11; C-4, pp. 1, 3, 5; Stip. PP 11, 12, 21.
4. June 18, 2003
On June 18, 2003, Kaplan had dinner and drinks with MP, a friend who also was a portfolio
manager for one of Kaplan's clients at Lazard. They discussed MP's marital difficulties, and Kaplan
suggested using an escort service as a solution to MP's problems. Kaplan agreed to pay for the [*6]
service, although MP did not know that Kaplan intended to pay for it with his Lazard charge card.
Kaplan made the arrangements for the escort service and then met MP at a hotel where they availed
themselves of the services offered by Exotica!Ce Soir. Although the charge was personal and not an
appropriate business expense, Kaplan claimed that the$ 4,950 Ce Soir charge was for concert tick
ets for MP to see Bruce Springsteen at Giants Stadium. Lazard paid the charge. n6

n6 Tr. 113-18; Stip. PP 13, 14, 21.
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During the relevant time period, Lazard permitted the use of the firm American Express card for
personal expenses, provided that the individual declared the expense to be personal and eventually
reimbursed the firm pursuant to the procedure it put in place for that purpose. Kaplan used that pro
cedure at least once, in January 2002, when he reimbursed Lazard$ 1,623.00 for November 2001
expenses described in his expense report as personal. He also charged a number of other personal
expenses during the 2001-2003 time [*7] period, running up a balance of between$ 2,000 to$
4,000. n7

n7 Tr. 75-80; 100, 126-27; C-2, pp. 3, 5, 6. Although the reimbursement check in the amount
of$ 1,623 appears to be dated January 7, 2001, the check was actually written in January
2002 to reimburse expenses incurred in November 2001. Tr. 139-43. The memo line on the
check is blank, and the Lazard journal entry shows only that the check was reimbursement for
unspecified personal charges.
At some time in early 2005, Lazard employees, including Kaplan, were instructed to review
their expense reports for personal expenses that had been submitted as business expenses. Kaplan
did not identify the four escort expenses as personal. In December 2005, after his conduct had been
discovered, he offered to reimburse Lazard for the escort service charges. He actually reimbursed
Lazard, by check dated May 12, 2006, for the$ 16,950 he charged for the personal use of the escort
service on the four occasions described above. n8

n8 Tr. 105-06, 126-28; C-14; Stip. P 22.

[*8]
III. Evidence Concerning Psychological Disorders
In May 2006, Kaplan's former attorney referred him to clinical psychologist Dr. Barry Rosen
feld for an evaluation of Kaplan's psychological functioning. Dr. Rosenfeld diagnosed Kaplan as
having a chronic, generalized anxiety disorder, in addition to a transient depressive disorder that
arose after Kaplan had been terminated by Lazard. He described the anxiety disorder as mild -- a
general sense of nervousness and insecurity-- and not disabling. He found no personality disorder.
Dr. Rosenfeld concluded that Kaplan's use of the escort service stemmed from stresses and insecu
rity that arose out of his relationship with his wife. He also concluded that Kaplan's falsification of
the expense reports was motivated by his desire to hide his indiscretions from his wife who oversaw
their finances and would have detected the charges if he had paid with his own credit card or with
drawn cash. Dr. Rosenfeld explained that Kaplan's falsification of the expense reports was "some
thing he thought he could do and get away with." n9 Dr. Rosenfeld did not testify, nor did his report
state, that Kaplan's falsification of his expense reports was a result [*9] of any mental disorder,
disease, or defect.
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n9 Tr. 222-24,226,231, 247-49, 254-55, 273; R-1.
The Department of Enforcement retained the services of forensic psychiatrist Dr. JeffreyS.
J anofsky to assess Kaplan's mental state at the time he submitted the false expense reports, to assess
his mental state at the time Dr. Janofsky interviewed him for a psychiatric evaluation in January
2008, and to comment on Dr. Rosenfeld's report. Dr. Janofsky concluded that there is no data to
support a conclusion that Kaplan was suffering from any mental disorder during the time he sub
mitted the false expense reports; and that, while he was suffering from mild symptoms of depres
sion and anxiety at the time of the January 2008 interview, those symptoms were not of sufficient
severity to make a mental illness diagnosis. nlO Dr. Janofsky's report concluded as follows:

Mr. Kaplan weighed the risk of identifying the expenses he incurred as personal on his
Lazard expense reports (repaying Lazard and having his wife question the expenses)
[* 10] against the risk of Lazard discovering the tme nature of his American Express
charges. After completing a risk: benefit analysis, Mr. Kaplan simply determined that
the risk to his marital relationship outweighed the risk that Lazard would discover his
expense reports were false.
Mr. Kaplan was fully in control of his thinking and behaviors at all times when he
falsely filled out his expense reports. He simply did not expect to be caught, as he rou
tinely used his Lazard provided American Express card to charge up to$ 25,000.00 per
month of legitimate entertainment expenses. There is no data that Mr. Kaplan was suf
fering from depression, anxiety or any other psychological symptoms around the times
he filled out his false expense reports. n11

nlO Tr. 303, 306-07; C-23.
nll C-23, p. 31. See also Tr. 318-21.
Dr. Janofsky noted that Dr. Rosenfeld did not attempt to collect any collateral data, such as
Kaplan's current and former treatment records or personnel records. He opined that, even if he were
to [*11] assume that all of Dr. Rosenfeld's diagnostic hypotheses were correct, none of them ex
plains how or why any psychological factors affected Kaplan's ability to submit tmthful expense
reports. n12 Dr. Janofsky's report states:

... Dr. Rosenfeld does not explain how Mr. Kaplan's anger, hostility, anxiety or any
other psychological factors affected his ability to submit tmthful expense reports. There
is no evidence that if such psychological factors existed, they reached a clinically sig
nificant level of severity. Dr. Rosenfeld's report provides no support for the premise
that at the time of the expense account falsifications, Mr. Kaplan lacked the capacity to
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know or appreciate the wrongfulness of his actions or lacked capacity to behave in an
appropriate fashion. n13

n12 Tr. 322-27.
n13 C-23, p. 33.

IV. Conclusions of Law
Conversion is the wrongful exercise of dominion over the personal property of another. n14
Kaplan admitted that he used firm funds for personal expenses and falsely claimed that [*12] the
funds were used for appropriate business expenses. By so doing, he intended the firm to pay those
personal expenses, without having to reimburse the firm as required by its procedures. Accordingly,
he converted firm funds, in violation of NASD Conduct Rule 2110, when he charged personal ex
penses to the firm credit card and falsely claimed the expenses to be appropriate business expenses.
n15 Even where the conversion is not in connection with a securities transaction, it "constitute[s]
unethical business-related conduct and calls into question [a respondent's] ability to fulfill his fidu
ciary duties in handling other people's money." n16

n14 Dep't. of Enforcement v. Paratore, 2008 FINRA Discip. LEXIS I, *10 (NAC Mar. 7,
2008) (citing Restatement (Second) of Torts§ 222A(l) (1965)). See also FINRA SANCTION
GUIDELINES, at 38 n.2 (Conversion is "an intentional and unauthorized taking of and/or
exercise of ownership over property by one who neither owns the property nor is entitled to
possess it.").
n15 See, e.g., Dep't ofEnforcement v. Zulick, 2001 NASD Discip. LEXIS 22, *30 (OHO Feb.
27, 2001) (charging personal expenses to firm credit card to pay personal expenses constitut
ed conversion, in violation of NASD Rule 2110).
[*13]

n16 Daniel D. Manoff, Exchange Act Release No. 46,708, 2002 SEC LEXIS 2684 (Oct. 23,
2002) (unauthorized use of co-worker's credit card numbers).
NASD Rule 3110 requires member firms to keep books and records as prescribed by SEC Rule
17a-3. Section 17(a) of the Exchange Act and Rule 17a-3 thereunder require members to make and
keep current "[l]edgers (or other records) reflecting all assets and liabilities, income and expense
and capital accounts." Because Kaplan intentionally submitted false expense reports, disguising his
personal expenses as legitimate business expenses, he caused his firm to violate SEC Rule 17a-3
and NASD Rules 3110 and 2110. n17
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n17 Violations of federal securities laws and other NASD Conduct Rules also violate NASD
Conduct Rule 2110. Dep't ofEnforcement v. Shvarts, 2000 NASD Discip. LEXIS 6, ** 12-13
(NAC June 2, 2000). NASD General Provision 0115(a) applies the obligations of member
firms to individuals associated with those firms.

[*14]
V. Sanctions
According to the FINRA Sanction Guidelines, a bar is standard for conversion, regardless of the
amount converted. n18 For egregious recordkeeping violations, a bar may also be the appropriate
sanction. n19 Here, the two violations are intertwined, and there are no material mitigating factors
that warrant sanctions less than bars in all capacities. The Principal Considerations in Determining
Sanctions also support the conclusion that bars are the appropriate sanctions in this case. n20

n18 FINRA SANCTION GUIDELINES at 38.
n19 !d. at 30.
n20 !d. at 6-7.
Principal Consideration No.2 is whether the respondent accepted responsibility for and
acknowledged the misconduct to his employer or a regulator prior to detection and intervention by
the firm or a regulator. Kaplan did not. Notwithstanding the opportunity to admit his misconduct
when the firm asked its employees specifically to identify any personal expenses that had been
claimed as business expenses, he failed to identify any [* 15] of the four personal expenses he had
charged.
Principal Consideration No.4 is whether the respondent voluntarily and reasonably attempted,
prior to detection and intervention, to pay restitution or otherwise remedy the misconduct. Kaplan
did not. He did not attempt to repay Lazard until December 1995, after the firm had discovered his
misconduct and confronted him with it. He finally reimbursed Lazard for the$ 16,950 in personal
expenses in May 2006, almost three years after the last time he charged Ce Soir expenses to the
firm, and after he had received a Wells notice from the Department of Enforcement, notifying him
that it intended to bring a disciplinary action against him. n21

n21 C-13, C-14.
Principal Consideration No's. 8 and 9 are whether the respondent engaged in numerous acts
and/or a pattern of misconduct, over an extended period of time. Kaplan did. He committed four
separate acts of conversion over a period of 20 months.
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Principal Consideration No. 10 is whether the respondent attempted to conceal [*16] his mis
conduct or to lull into inactivity, mislead, or deceive the member firm with which he was associat
ed. Kaplan did. He filed the false expense reports precisely to conceal the personal nature of the es
cort service charges, and he thought he could get away with doing so.
Principal Consideration No. 13 is whether the respondent's misconduct was the result of an in
tentional act, recklessness, or negligence. Kaplan's misconduct was admittedly intentional.
Finally, Principal Consideration No. 17 is whether the respondent's misconduct resulted in the
potential for his monetary or other gain. Kaplan's misconduct resulted in his actual gain of the $
16,950 his firm paid for his personal expenses.
Because there is some authority for consideration of extreme emotional distress as a mitigating
factor, the Extended Hearing Panel has considered the expert evidence offered by both Kaplan and
Enforcement. n22 However, the Extended Hearing Panel does not find that the evidence supports a
finding that Kaplan's misconduct resulted from or was exacerbated by any emotional distress or
psychological disorder. n23

n22 See, e.g., District Bus. Conduct Comm. v. Klein, No. C02940041, 1995 NASD Discip.
LEXIS 229, at* 13 (NBCC June 20, 1995) (extreme emotional distress considered, but not
found sufficient to reduce sanction to less than a bar for conversion). See also Joel Eugene
Shaw, Exchange Act Release No. 34,509, 1994 SEC LEXIS 2493 (Aug. 10, 1994).
[*17]

n23 See District Bus. Conduct Comm. v. Kwikkel-Elliott, 1998 NASD Discip. LEXIS 4, at*
14 (Jan. 16, 1998) (no indication that misconduct resulted from or was exacerbated by per
sonal or work-related stress).
Although Dr. Rosenfeld explained how stresses and insecurity arising out of Kaplan's relation
ship with his wife impacted Kaplan's decision to use the escort service, that issue is not material to
the Complaint in this case. The relevant issue is the falsification of the expense reports. As to that
issue, neither Dr. Rosenfeld nor Dr. Janofsky found that Kaplan's falsification of expense reports
resulted from any mental disorder, disease, or defect. Both experts agreed that Kaplan merely
thought he could successfully hide his indiscretions from his wife and elude detection by Lazard if
he falsified the nature of the expenses. The Extended Hearing Panel finds persuasive Dr. Janofsky's
testimony that Kaplan rationally engaged in a risk/benefit analysis to determine his course of con
duct.
The Extended Hearing Panel also concludes that Kaplan did not falsify his expense reports
merely to hide [*18] his conduct from his wife. Kaplan could have used his own checking account
to reimburse Lazard for unspecified personal expenses, as he had done in the past. In addition, with
the exception of the June 13, 2003 use of the escort service, which was a spur of the moment deci
sion, he could have arranged for a cash advance to pay the charges. Finally, he could have requested
that Lazard deduct his tab of personal expenses from his yearly six-figure bonus that he was earn
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ing. n24 Falsification of the expense reports was the only method by which he could avoid ultimate
payment of those expenses.

n24 With a base salary of$ 100,000, Kaplan's total compensation in 2001 was$ 600,000; in
2002, $ 650,000; and in 2003, $ 565,000. Tr. 123-24.

VI. Conclusion
MatthewS. Kaplan is barred from associating with any FINRA member in any capacity for
conversion of firm funds, in violation of NASD Conduct Rule 2110, and falsifying expense reports,
causing the firm to maintain false records, in violation of Section 17(a) of the Exchange [*19] Act,
Rule 17a-3 thereunder, and NASD Rules 2110 and 3110. n25 He is also assessed costs in the total
amount of$ 3,884.66, consisting of a$ 750 administrative fee and a$ 3,234.66 transcript fee. If this
decision becomes FINRA's final disciplinary action, the bars shall become effective immediately.

n25 The Extended Hearing Panel has considered and rejects without discussion all other ar
guments of the parties.
SO ORDERED.

Alan W. Heifetz
Hearing Officer
For the Extended Hearing Panel
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DECISION

Respondent falsified hotel invoices and verification letters. Held, findings affirmed, in part, and
sanctions modified.
Appearances
For the Complainant: Laura Leigh Blackston, Esq. and Leo F. Orenstein, Esq., Department of Enforcement, Financial
Industry Regulatory Authority
For the Respondent: Meredith A. Cunningham, Esq.
Decision
Ryan A. Leopold ("Leopold") and FINRA's Department of Enforcement ("Enforcement") each appeal a May 21,
2010 Hearing Panel decision pursuant to FINRA Rule 9311. The Hearing Panel found that Leopold fabricated hotel
invoices and broker-dealer verification letters, in violation ofNASD Rule 2110, and barred him. nl Leopold appeals the
Hearing Panel's sanction determination.

n l The conduct rules that apply in this case are those that existed at the time of the conduct at issue.
The Hearing Panel also concluded that Enforcement failed to prove that Leopold's falsification of hotel invoices
and verification letters caused his employer member firm's books [*2] and records to be inaccurate and in violation of
Section l7(a) of the Securities Exchange Act of 1934 ("Exchange Act"), Exchange Rule 17a-3, and NASD Rule 3110
("books and records rules"), which Enforcement alleged was a violation of NASD Rule 2110. Enforcement appeals this
finding. After an independent review of the record, we affirm, in part, the Hearing Panel's findings and modify the sanc
tions it imposed.
I. Background

J
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Enforcement initiated this action on March 30, 2009, with a complaint alleging two causes of action. The first cause
alleges that Leopold violated NASD Rule 21 I 0 by falsifying hotel invoices and verification letters. The second cause of
action alleges that by submitting these fictitious hotel invoices and verification letters to his employer, PLANCO Finan
cial Services, LLC ("PLANCO"), Leopold violated NASD Rule 2110 by causing his employer member firm to be in
violation of the books and records rules. Leopold admitted his falsification of documents prior to the hearing. On Janu
ary I I, 20 I 0, Leopold and Enforcement entered into joint stipulations in which Leopold stipulated, among other things,
that he created ten hotel invoices for meetings that did not occur [*3] and forged verification letters from registered
representatives of broker-dealers in support of those fictitious meetings. The parties also stipulated that Leopold did not
convert PLANCO funds or property.
During the pre-hearing conference on February I 7, 2010, the Hearing Officer stated that the hearing would address
sanctions alone because Leopold's admissions established liability on both counts. When counsel for Leopold noted that
Leopold had not admitted liability as to the books and records cause of action, the Hearing Officer stated that Enforce
ment did not need to present evidence on that cause because Leopold's submission of false documents "per se" caused
PLANCO to be violation of its books and records obligations.
At the commencement of the hearing on February 25, 20 I 0, the Hearing Officer reiterated that the hearing would
be limited to a determination of sanctions. Based on the Hearing Officer's representations, Enforcement did not call any
witnesses to testify. Leopold testified on his own behalf and called as a witness his current supervisor at Lincoln Finan
cial Services ("Lincoln Financial"), Tad Fifer ("Fifer"). Fifer is a divisional sales manager at Lincoln Financial, [*4]
covering the southwest region for Lincoln Financial's Choice Plus Annuity line, and oversees approximately 12 whole
salers in the region. Fifer testified that Leopold was forthright with Lincoln Financial about his falsification of docu
ments while at PLANCO and subsequent termination. Fifer also stated that due to his prior disciplinary history at
PLANCO, Lincoln Financial created a heightened supervision program focused on Leopold's expense reporting. The
heightened supervision plan requires that all of Leopold's reimbursement requests be submitted weekly along with the
original receipts, which Fifer reviews before approving any expenses. He also travels with Leopold on a quarterly basis
to meetings with retail firms and reviews with Leopold both Lincoln Financial's policies and procedures and those of the
frrms at which he makes presentations.
Notwithstanding the Hearing Officer's statements that the false submissions "per se" caused PLANCO to violate the
books and records rules, the Hearing Panel found that Enforcement failed to present any evidence about how PLANCO
recorded or accounted for Leopold's expenses in its books and records and thus dismissed cause two of the complaint.
[*5] The Hearing Panel, amid a split decision, barred Leopold for his violation ofNASD Rule 2110 under the first
cause of action. Both parties have appealed. Leopold appeals on the grounds that the bar is inappropriately punitive un
der the circumstances of the case. Enforcement appeals the Hearing Panel's dismissal of the books and records cause of
action as contrary to the rulings made by the Hearing Officer during the pre-hearing conference as well as at the hearing
itself.
II. Facts
The parties have stipulated as to liability under cause one (falsification of documents) and the underlying facts are
not in dispute.
A Leopold's Employment History

Leopold entered the securities industry in January 2005, as an investment company and variable contracts products
limited representative at PLANCO. Leopold is currently employed by Lincoln Financial as a variable annuity wholesal
er.
B. Leopold's Employment at PLANCO
Beginning in late 2004, Leopold was employed as a regional marketing director, or wholesaler, for PLANCO, a
subsidiary of The Hartford Financial Services Group, Inc. ("Hartford Group"). n2 One of his job responsibilities was to
make seminar presentations to the registered [*6] representatives of other broker-dealers who would, in turn, sell
variable annuity products issued by the Hartford Group or one of its subsidiaries. Leopold personally paid for the ex
penses associated with these seminars and received reimbursement from PLANCO based on a percentage of the total
product sales generated by his presentations. PLANCO did not reimburse its wholesalers, including Leopold, beyond a
certain set amount; however, for certain additional allowable expenses, the firm paid the wholesaler an equivalent
amount of gross commissions without the deduction of income tax. During Leopold's tenure at PLANCO, he was pro
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vided an annual business expense account of approximately$ 50,000 that he, like many of the wholesalers, regularly
exceeded. PLANCO required its wholesalers to produce receipts for their seminars and related expenses as well as a
verification letter from each broker-dealer whose representatives attended the seminars.

n2 A "wholesaler" markets a product to broker-dealers in an effort to persuade those broker-dealers to sell the
offering to their customers. A wholesaler typically does not engage in retail sales of an offering.
[*7]
C. Leopold Generated False Invoices and Verification Letters
From July 28, 2005, through June 7, 2007, Leopold admittedly used the template of an Embassy Suites hotel in
voice to create ten invoices for meetings that did not occur and submitted those invoices to PLANCO for reimburse
ment. The template for the creation of these hotel invoices was found on Leopold's company-issued computer's hard
drive. n3

n3 Early in his employment at PLANCO, Leopold began working with a veteran wholesaler, with whom he
traveled and who acted as a mentor for Leopold. This veteran wholesaler was the individual who introduced
Leopold to the practice of reducing a wholesaler's tax liability by taking advantage of PLANCO's reimbursement
system and provided Leopold with the computer template on which he created his fictitious invoices. This asso
ciation merits mention only because it is discussed in the record and joint stipulations and is not mitigating.
In connection with these created invoices, Leopold generated fictitious verification [*8] letters from the registered
representatives of broker-dealers purportedly thanking Leopold for conducting the seminars. Leopold forged registered
representatives' signatures to seven of the verification letters, leaving the other three letters unsigned. Leopold did not
have authorization from the clients to draft these letters or to sign on their behalf.
On nine other occasions, Leopold admittedly submitted invoices to PLANCO that he created for meetings that oc
curred, but for which he did not maintain original receipts. Leopold approximated the amounts contained in these in
voices and submitted these invoices to PLANCO, without informing the firm that he generated these invoices himself
and only approximated the amounts. At the times Leopold engaged in the admitted misconduct, he had exceeded the $
50,000 expense limit provided by PLANCO, therefore these invoices and verification letters did not result in payments
by PLANCO to Leopold. Rather, Leopold did this to reduce his tax liability. The total amount of the false hotel invoices
submitted by Leopold was$ 7,760.38, resulting in a reduction of his tax liability by approximately$ 720. n4

n4 Leopold has filed amended tax returns for 2006 and paid an additional $ 720 in taxes.
[*9]
D. Leopold's Termination from PLANCO
During PLANCO's 2007 routine review of Leopold's expenses, its auditors identified an unusual pattern of activity
and referred the matter to the Hartford Group's internal audit department. After the audit, the Hartford Group questioned
Leopold, and he admitted that he falsified the hotel invoices and verification letters. In November of 2007, PLANCO
terminated Leopold's employment and disclosed the reasons for the termination on his Form U5. Subsequent to this
termination in December of 2007, FINRA initiated its own investigation.
E. Leopold's Association with Lincoln Financial
Leopold joined Lincoln Financial in June of 2008, after being recruited by Fifer. Fifer was the only other witness to
testify at the hearing besides Leopold. Lincoln Financial was aware of the circumstances of Leopold's termination from
PLANCO prior to hiring Leopold, and pursuant to NASD Notice to Member 97-19, 1997 NASD LEXIS 23 (Apr. 1997)
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placed Leopold under heightened supervision. Leopold remains under heightened supervision at Lincoln Financial and
has had no disciplinary problems since joining the firm.
III. Discussion
Our role as an appellate body is to [*10] conduct a de novo review of cases appealed from Hearing Panel deci
sions to determine whether, in each instance, Enforcement has proven its allegations by a preponderance of the evidence
and whether the sanctions imposed are appropriate. Dep't of Enforcement v. Sathianathan, Complaint No. C9B030076,
2006 NASD Discip. LEXIS 3, at *51 (NASD NAC Feb. 21, 2006), affd, Exchnnge Act Rel. No. 54722, 2006 SEC
LEXIS 2572 (Nov. 8, 2006), affd, 304 Fed. App'x 883 (D.C. Cir. 2008). If we find that "the totality of the evidence
suggests an equally or more compelling inference than [Enforcement's] allegation," we can reverse or modify a Hearing
Panel's findings. Dep't of Enforcement v. Reynolds, Complaint No. CAF990018, 2001 NASD Discip. LEXIS 17, at *54
(NASD NAC June 25, 2001) (citing SEC v. Moran, 922 F. Supp. 867, 892 (S.D.N.Y. 1996)).
For the reasons discussed below, we affirm the Hearing Panel's findings that Leopold falsified hotel invoices and
registered representative verification letters based on the joint stipulations agreed to by the parties. We vacate the Hear
ing Panel's dismissal [*II] of the second cause of the complaint. We find that the Hearing Panel precluded Enforce
ment from presenting its case and then proceeded inappropriately to dismiss the cause of action based on Enforcement's
failure to sustain its burden of proof.
A. Leopold's Falsification of Documents
There is no dispute that Leopold created fictitious hotel invoices and forged the signatures of registered representa
tives on false verification letters for the purpose of reducing his tax liability, in violation of NASD Rule 2110. "Falsify
ing documents is a prime example of misconduct that adversely reflects on a person's ability to comply with regulatory
requirements and has been held to be a practice inconsistent with just and equitable principles of trade." Dep't of En
forcement v. Taylor, No. C8A050027, 2007 NASD Discip. LEXIS 11, at *22-23 (NASD NAC Feb. 27, 2007).
Leopold used an Embassy Suites invoice template, provided by another PLANCO employee, to generate invoices
for meetings that did not occur, or for which he did not maintain actual receipts, and he submitted these invoices to
PLANCO as expenses. Leopold also created false verification letters to accompany the forged hotel invoices, purport
edly [* 12] thanking Leopold for holding meetings that never occurred. Leopold stipulated that on seven occasions, he
signed the registered representatives' signatures to the verification letters without their authorization. Based on Leo
pold's admissions, the Hearing Panel correctly found him to be in violation ofNASD Rule 2110.
B. Books and Records Violations
Enforcement appealed the Hearing Panel's decision with respect to its finding that Enforcement failed to prove that
Leopold's falsification of hotel invoices and verification letters caused his employer's books and records to be inaccurate
and not in compliance with Exchange Act Section 17(a), Exchange Rule 17a-3, and NASD Rules 3110 and 2110. En
forcement maintains that the Hearing Panel erred in its findings based on the Hearing Officer's statements on the record
during the pendency of this matter. We agree with Enforcement and vacate the Hearing Panel's dismissal under cause
two.
Our review of the Hearing Panel's decision permits us to make independent findings and cure any errors that may
exist in the Hearing Panel's decision. See Kevin M. Glodek, Exchange Act Rel. No. 60937, 2009 SEC LEXIS 3936, at
*19 [* 13] (Nov. 4, 2009) (stating that the NAC's review is de novo, and the NAC has the authority to make an inde
pendent finding), affd, No. 09-5325, 2011 U.S. App. LEXIS 6178 (2d Cir. Mar. 25, 2011); Dep't of Enforcement v.
Erenstein, Complaint No. C9B040080, 2006 NASD Discip. LEXIS 31, at * 10 (NASD NAC Dec. 18, 2006) (holding
that the NAC's de novo review of the Hearing Panel's decision "cures any drafting deficiencies or errors that may exist
in the Hearing Panel's decision"), affd, Exchange Act Rel. No. 56768, 2007 SEC LEX1S 2596, (Nov. 8, 2007), affd,
2008 U.S. App. LEX1S 19746 (11th Cir. Sep. 16, 2008). The Hearing Officer's statements on the record during the
pre-hearing conferences and at the hearing itself completely contradicted the final rulings made by the Hearing Panel in
the decision. The Hearing Officer's statements prejudiced Enforcement by prohibiting it from presenting its case in
chief, and prejudiced Leopold by denying him the opportunity to defend against those allegations. We therefore vacate
the Hearing Panel's findings under cause two.
Although we vacate the Hearing Panel's [*14] dismissal under cause two, we do not adopt Enforcement's position
that Leopold's admissions contained in the joint stipulations and the documents presented at the hearing are sufficient to
find that he caused his member employer firm's books and records to be in violation of SEC and NASD rules. Enforce
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ment had the burden of proving, by a preponderance of the evidence, each violation charged in the complaint. See Dep 't
of Enforcement v. Reynolds, 2001 NASD Discip. LEXIS 17 at *54-55 (NAC June 25, 2001). Leopold in turn was enti
tled to an opportunity to respond to Enforcement's presentation of evidence and offer a defense. Due to the Hearing Of
ficer's rulings, each side was prohibited from proffering evidence to support, or defend against, the books and records
allegations. In light of this, and based on the record that we have before us, we are unable to make a reasoned and sup
ported determination that Leopold either did or did not violate NASD Rule 2110 in count two. Moreover, as discussed
in greater detail in the sanctions discussion below, while we have determined that the Hearing Panel erred in dismissing
the books and records cause of action, we decline to remand the matter [* 15] for further consideration. Our analysis of
Leopold's falsification leads us to conclude that even if we were to find that he caused his firm to violate the books and
records rules, any sanction imposed for said violation would not be materially different from the suspension we impose
for the falsification of documents, because both violations resulted from identical conduct.
IV. Sanctions
The FINRA Sanction Guidelines ("Guidelines") for forgery or falsification of records recommend a fine of$ 5,000
to $ l 00,000 and a suspension for up to two years in cases where mitigating factors exist, and a bar in egregious cases.
n5 In determining appropriate sanctions, we also are guided by the "General Principles Applicable to All Sanction De
terminations" and the "Principal Considerations in Determining Sanctions" included in the Guidelines. n6

n5 FINRA Sanction Guidelines, at 37 (2011),
http://www.finra.org/web/ groups/industry/@ ip/ @enf/@ sg/documents/industry/pO 11038.pdf. [hereinafter Guide
lines].
n6 ld. at 2-6.
[*16]
Based on its findings that Leopold generated falsified hotel invoices and related verification letters, the Hearing
Panel found his violation egregious and barred Leopold from associating with any firm in any capacity. n7 The record
does not support this sanction. Rather, we find that the existence of mitigating factors renders this a serious case and
therefore reduce the sanctions. We instead fine Leopold$ 25,000 and suspend him from associating with any FINRA
member in any capacity for one year.

n7 One of the three Hearing Panelists dissented as to the sanctions imposed. The dissenting Panelist believed
that mitigating factors existed which should have resulted in a sanction lower than a bar. Specifically, the dis
senting Panelist found that Leopold's youth and inexperience led him to follow the guidance given by a more
experienced wholesaler with respect to expense reimbursement procedures. The Panelist also noted that Leopold
does not recommend investments to public customers and that no customers were harmed by Leopold's miscon
duct. Unlike the majority of the Hearing Panel, the dissenting Panelist found the testimony of Leopold's current
supervisor, Fifer, compelling and, like the full Hearing Panel, found Leopold sincerely remorseful. This Panelist
would have imposed a six- to nine-month suspension.
[*17]
In serving as the single appellate body for FINRA's disciplinary appeals, we bring a national perspective to the task
of assessing sanctions in an attempt to promote consistency in the imposition of remedial sanctions. Our review of the
sanctions imposed by a hearing panel is de novo. See First Heritage lnv. Co., 51 S.E.C. 953, 960 ( 1994). When con
ducting our de novo review, we can assign our own weight to the relevant--and often countervailing--factors in a case.
We do so here.
The Guidelines for falsification of records provide two considerations in determining the appropriate sanctions: ( 1)
the nature of the documents falsified; and (2) whether the respondent had a good-faith, but mistaken, belief of express or
implied authority to falsify the records. Both considerations serve to aggravate Leopold's misconduct. n8 First, the
documents falsified were hotel invoices and verification letters. While not related to clients, prospective clients, or client
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accounts, these documents are an important reflection on Leopold's veracity and integrity. Second, Leopold admitted
that he did not have a good-faith belief that it was appropriate to falsify the hotel (* 18] invoices and verification let
ters. We find that these two factors lend themselves to an aggravation of Leopold's sanctions.

n8 !d. at 37.
We also find that Leopold engaged in a pattern of misconduct over an extended period of time. n9 From July 28,
2005 through June 7, 2007, Leopold admittedly used a template of a hotel invoice to create ten invoices for meetings
that did not occur and submitted those invoices to PLANCO for reimbursement. During this same time period, in con
junction with the falsified hotel invoices, Leopold generated fictitious verification letters. This extended pattern of be
havior also serves to aggravate Leopold's misconduct.

n9 !d. at 6 (Principal Considerations in Determining Sanctions, Nos. 8, 9).
We overrule the majority of the Hearing Panel with respect to the presence of mitigating factors and find that it
disregarded (* 19] mitigating factors with respect to sanctions. We weigh these mitigating factors against the aggra vat
ing factors discussed above and conclude that Leopold's misconduct was serious. nlO

nlO We expect the written submissions filed by all parties in all matters to be well grounded in fact and free
from scandalous and impertinent matters. We hold all parties to an exacting standard and expect them to comply
with the letter and spirit of these requirements. We find that Enforcement's appellate briefs and other submis
sions missed the mark in certain respects. For example, Enforcement's appellate briefs characterized Leopold's
misconduct as fraud, notwithstanding that Enforcement neither alleged nor proved that Leopold engaged in
fraudulent conduct. Nevertheless, we did not consider these arguments in our deliberations. We have relied in
stead on our careful review of the record in resolving this case.
When conducting our de novo review, we normally give deference to the Hearing Panel as the fact finder on the
matter of witness (*20] credibility, based on its having had the opportunity to observe the witness's demeanor. nil We
note that the Hearing Panel credited certain aspects of Leopold's testimony, most importantly stating that it "was per
suaded that Leopold is remorseful for his conduct." nl2 See Dep't of Enforcement v. Nouchi, Complaint No.
£102004083705, 2009 FINRA Discip. LEXIS 8, at *I I (FINRA NAC Aug. 7, 2009) (concluding that a sanction should
fall within the lower end of the relevant Guidelines where the respondent expressed "sincere remorse").

nll Eliezer Gwfel, 54 S.E.C. 56 ( 1999), affd, 205 F.Jd 400 (D.C. Cir. 2000); Dep't of Enforcement v. Frank
fort, Complaint No. C02040032, 2007 NASD Discip. LEXIS 16, at *24-25 (NASD NAC May 24, 2007); Dep't
of Enforcement v. DaCruz, Complaint No. C3A04000l, 2007 NASD Discip. LEXIS I, at *23-24 (NASD NAC
Jan. 3, 2007).
n I 2 The Hearing Panel believed Leopold's remorse did not outweigh his dishonesty.
[*21]
On the other hand, the Hearing Panel is silent as to any credibility determinations it may have made regarding the
other aspects of Leopold's testimony. In the absence of any countervailing testimony or evidence, we credit the entirety
of his testimony. Leopold testified that he recognized the severity of his misbehavior, expressed sincere remorse, and
accepted responsibility for his actions. He acknowledges that a serious sanction is warranted for his misconduct, is gen
uinely ashamed of his behavior, and avows that his lapses in judgment will not be repeated. See Dep't of Enforcement v.
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Charles V Cuozzo, Jr., Complaint No. C9B050011, 2007 NASD Discip. LEXIS 12, at *35-36 (NASD NAC Feb. 27,
2007) (several factors that militate against a finding that the respondent's misconduct was egregious include that re
spondent did not attempt to conceal his false dating of documents from investigators; expressly acknowledged that his
conduct may have harmed firm customers; accepted responsibility for his misconduct; and expressed remorse and of
fered sincere apologies for his actions throughout these proceedings).
Leopold admitted his misconduct from the outset, first to the Hartford Group [*22] and then to FINRA. After
Leopold was approached by investigators at the Hartford Group, he admitted to the falsification of the documents, pro
vided detailed testimony both to the Hartford Group and to FINRA investigators, accepted responsibility for his mis
conduct, was remorseful, and willingly accepted heightened supervision at Ohio National and Lincoln Financial. nl3
We tind that Leopold testified consistently throughout the course of the underlying investigations and at the hearing.

n13 Enforcement did not call any witnesses from PLANCO to rebut Leopold's argument that he was forthcom
ing and cooperative, but Enforcement nonetheless argued that if the Hartford Group's auditors had testified, they
would have said that Leopold was not initially forthcoming. The record does not support Enforcement's argu
ment, and we have disregarded it.
We have also considered that several serious aggravating factors are notably absent from an examination of Leo
pold's misconduct. While the lack of aggravating factors are not mitigating [*23] under the Guidelines, their absence
in this instance, when examined in consort with the genuinely mitigating factors discussed above, militates against a
bar. There was no customer loss or harm sustained due to Leopold's misconduct. Leopold's falsification of hotel invoic
es and verification letters did not result in any financial loss for PLANCO. Enforcement even stipulated that it does not
contend that Leopold converted PLANCO's funds or property. The absence of these factors colors our evaluation and
further supports a reduction of Leopold's sanctions.
Based on the presence of both aggravating and mitigating factors, and our assigning of moderate weight to mitigat
ing factors, we have determined that Leopold's conduct was serious and warrants a downward departure from a bar. We
find that Leopold breached his duty as an associated person to act ethically and in a manner that comports with high
standards of commercial honor and just and equitable principles of trade. We also tind that Leopold failed to use sound
judgment by knowingly falsifying hotel invoices and verification letters. Leopold, however, appears to understand fully
the magnitude of his failings and is genuinely remorseful. [*24] Based on the foregoing, we tine Leopold$ 25,000 and
suspend him for one year. nl4 We find that these sanctions will best serve to remedy the violation and deter others who
may consider engaging in such activity. nl5

nl4 We also view favorably Lincoln Financial's heightened supervision of Leopold during the pendency of this
matter and the firm's willingness to continue such supervision into the future.
n15 FINRA sanctions may be remedial, but must not be punitive. McCarthy v. SEC, 406 F.3d 179, 188-89 (2d
Cir. 2005); Guidelines, at 2. A remedial sanction is designed to correct the harm done by respondent's wrong
doing and to protect the trading public from any future wrongdoing the respondent is likely to commit.
McCarthy, 406 F.Jd at 188. In addition to remediation, deterrence may also be relied upon as an additional ra
tionale for the imposition of sanctions. 1d.

While we have determined that the Hearing Panel erred in dismissing the books [*25] and records cause of action,
we decline to remand back to the Hearing Panel for further consideration. Assuming we were to able to find, based on
the record before us, that Leopold violated NASD Rule 2110 by causing his firm to be in violation of the books and
records rules, it would not change our sanction determination. Leopold's violations stem from a single source, which is
his falsification of hotel invoices and verification letters. These violations are based on identical conduct, uniform in
nature, and do not pose any distinct or differing public policy concerns. See generally Michael Frederick Siegel, Ex
change Act Ret. No. 58737, 2008 SEC LEXIS 2459, at *46 (Oct. 6, 2008), affd in relevant part, 592 F.3d 147, 157-158
(D.C. Cir. 2010). Because the second cause of action is derivative of the first, and both causes are the result of identical
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conduct, we need not remand the books and records cause of action to the Hearing Panel for further consideration. We
believe that the appropriate sanction is the one-year suspension and fine imposed for Leopold's falsification of records
V. Conclusion
Leopold falsified [*26] hotel invoices and verification letters in violation of NASD Rule 2110. n 16 For this vio
lation, we fine Leopold$ 25,000, suspend him in all capacities for one year, and affirm costs of$ 1,403.60. n17

n16 We have considered and reject without discussion all other arguments advanced by the parties.
n17 Pursuant to FINRA Rule 8320, the registration of any person associated with a member who fails to pay any
fine, costs, or other monetary sanction, after seven days' notice in writing, will summarily be revoked for
non-payment.
On Behalf of the National Adjudicatory Council,
Marcia E. Asquith, Senior Vice President and Corporate Secretary
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DECISION

Registered representative falsified an expense report and supporting documentation to obtain a $
500 reimbursement to which he was not entitled. Held, findings affirmed and sanctions modified.
Appearances

For the Complainant: Thomas M. Huber, Esq., Department of Enforcement, Financial Industry Regulatory Authority
For the Respondent: Richard A. Levan, Esq.
Decision

Pursuant to FINRA Rule 93II, Chad A. McCartney ("McCartney") appeals a FINRA Hearing Panel's September
I5, 20 II decision barring McCartney for falsifying an expense report and supporting documentation to obtain a $ 500
reimbursement to which he was not entitled. The Hearing Panel found that McCartney's misconduct violated NASD
Rule 21I 0. n1 After a thorough review of the record, we affirm the Hearing Panel's findings and modify the sanctions
imposed.

nl The conduct rules that apply in this case are those that existed when the conduct at issue occurred in 2006.

I. Background

McCartney entered the securities industry [*2] in September 2000 as an investment company products/variable
contracts representative associated with Hartford Life Distributors, LLC, formerly Planco Financial Services, LLC
("Hartford Life"). McCartney voluntarily left Hartford Life in December 2009 and joined another member firm as an
investment company products/variable contracts representative. In February 20 II, he voluntarily terminated his associa
tion with his member firm. He is not currently associated with a FINRA member firm. The conduct thai is the subject
matter of this action occurred in April 2006, during McCartney's association with Hartford Life.
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II. Procedural History
In December 2010, FINRA's Department of Enforcement ("Enforcement") filed a two-cause complaint. Cause one
alleged that McCartney violated NASD Rule 2110 by submitting a false expense report and fabricated supporting doc
umentation to Hartford Life that resulted in a $ 500 reimbursement payment to McCartney to which he was not entitled.
Cause two alleged that McCartney violated NASD Rule 2110 by creating and submitting falsified supporting documen
tation (a falsified copy of his own$ 500 check, a fabricated hotel bill, and a forged verification [*3] letter from a reg
istered representative with another firm) to support the false expense report referenced in cause one. FINRA discovered
McCartney's reimbursement request in the course of investigating other fabricated reimbursement requests at Hartford
Life several years after McCartney left the firm.
In a September 2011 decision, the Hearing Panel found that McCartney violated NASD Rule 2110 as alleged and
barred McCartney from associating with any member firm in any capacity. This appeal followed.
III. Facts
McCartney does not dispute the underlying facts and admitted the allegations of the complaint in his amended an
swer. The pertinent facts are as follows.
McCartney joined Hartford Life in 2000 as a "wholesaler" of variable annuity products issued by Hartford Life or
its affiliates. n2 As a wholesaler, McCartney conducted seminar presentations for registered representatives at bro
ker-dealers not affiliated with Hartford Life to encourage the representatives to sell Hartford Life variable annuities.

n2 A "wholesaler" markets products to other broker-dealers in an effort to persuade those broker-dealers to sell
the products to their retail clients. Typically, wholesalers such as McCartney do not engage in retail sales of of
ferings, although they may occasionally make presentations to other broker-dealers' clients.
[*4]
McCartney was an independent contractor with Hartford Life. He earned commissions based on sales that resulted
from his presentations and did not receive any salary or other remuneration from Hartford Life. Hartford Life did not
provide McCartney with an expense account to cover the costs associated with these seminars. Rather, McCartney per
sonally paid for all expenses associated with the seminars. Hartford Life reimbursed McCartney for documented ex
penses, generally up to $ 500 per seminar. To receive reimbursement, Hartford Life required that McCartney produce
actual receipts for all expenses, including receipts from seminar venues, and letters from broker-dealers whose repre
sentatives attended the seminars verifying McCartney's presentation ("verification letters").
During 2006, RM was a financial advisor at member firm WS, one of McCartney's highest producing clients, and
McCartney had known RM since 2000. RM solicited McCartney to donate money to his son's private school. McCart
ney agreed to the donation and, on April4, 2006, wrote a check drawn on his personal account to the school for$ 500.
The school deposited the check into its donation account at WS on April 12, 2006. [*5]
During this time, Hartford Life's reimbursement policy had been the subject of discussion and criticism at the
wholesalers' division meeting. During the meeting, SL, another wholesaler at Hartford Life, told McCartney and others
that he had been submitting false expense reports to circumvent Hartford Life's strict reimbursement policy. He advised
them that he used an invoice template bearing the logo for Embassy Suites Hotels, and he provided them with an elec
tronic copy of the Embassy Suites template and WS letterhead.
McCartney thereafter used the Embassy Suites template to fabricate an invoice to obtain reimbursement of his $
500 donation. McCartney created a false invoice addressed to RM, dated April 3, 2006, which listed an April 3, 2006
room rental, food, and tax charge of$ 725.87. To accompany the false invoice, McCartney created a letter on WS let
terhead that SL provided purportedly verifying that on April 3, McCartney held a seminar for 27 people at a cost to
McCartney of$ 500. McCartney forged RM's signature on the letter. McCartney also altered his personal check payable
to the school. McCartney changed the payee to WS and deleted the school's account number. McCartney [*6] submit
ted a copy of the altered check and the other falsified documents to an expense processor at Hartford Life, who then
prepared an expense report and submitted it to the firm on McCartney's behalf. n3
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n3 Initially, McCartney submitted just the falsified hotel invoice and verification Jetter to the expense processor,
but the reimbursement request was rejeCted for insufficient documentation. In response, McCartney altered the
check that he had given to the school to change the payee name to WS and submitted it as proof that he paid for
a seminar.
McCartney received a$ 500 reimbursement from Hartford Life. McCartney testified that he realizes that his actions
were wrong and violated FINRA rules. He acknowledged that he deserves a sanction for his actions. He stated that he
did not feel that he could refuse RM's request for a donation because RM was such a good customer to him and Hartford
Life. He also stated that, at the time, he was overcome with business expenses, and he made a "stupid" mistake when he
sought [*7] to obtain reimbursement for the school donation. McCartney stated that he deeply regrets his actions and
has not repeated them.
IV. Discussion
The Hearing Panel found that McCartney violated NASD Rule 2110 by submitting a false expense report and ac
companying falsified documentation to Hartford Life, resulting in a $ 500 payment to McCartney to which he was not
entitled. We affirm these findings.
NASD Rule 2110 is an ethical rule. n4 It requires members and associated persons to observe high standards of
commercial honor and just and equitable principles of trade. In the absence of the violation of another securities law or
rule, conduct may violate Rule 2110 if it is unethical or committed in bad faith. See Kirlin Sec., Inc., Exchange Act Ref.
No.6/ 135, 2009 SEC LEX1S 4168, at *65 (Dec. 10, 2009). FINRA's authority to pursue disciplinary action for viola
tions of Rule 21 I 0 is sufficiently broad to encompass any unethical business-related misconduct, regardless of whether
it involves a security. See John M. Saad, Exchange Act Ref. No. 62178, 2010 SEC LEXIS 1761, at *14-15 (May 26,
2010) (finding that registered representative [*8] who submitted false expense reimbursement requests and accompa
nying documentation violated Rule 2110), appeal filed, No. 10-1195 (D.C. Cir. July 23, 2010); Daniel D. Manoff, 55
S.E.C. 1155, 1162 (2002) (finding that registered representative who used a co-worker's credit card without authoriza
tion violated Rule 2110); James A. Goetz. 53 S.E.C. 472, 475 (1998) (finding that registered person's misuse of member
firm's matching gift program to obtain private school tuition credit violated Rule 2110); Keith Perkins, 54 S.E.C. 989,
993 (2000) (finding that registered person's submission of false reimbursement requests for seminar expenses that he did
not incur violated Rule 2110), ajfd, 31 F. App'x 562 (Mar. 11, 2002). The test to determine whether conduct violates
Rule 2110 is whether the misconduct "ret1ects on the associated person's ability to comply with the regulatory require
ments of the securities business." Manoff, 55 S.E.C. at 1162.

n4 Effective December 15, 2008, FINRA Rule 2010 superseded NASD Rule 2110. The language of the rule re
mains unchanged. See SR-F/NRA-2008-028, Exchange Act Ret. No. 58643, 2008 SEC LEXIS 2279 (Sept. 25,
2008).
[*9]
McCartney does not dispute that he intentionally prepared and submitted to Hartford Life a false expense report
and, to support the false report, a fabricated receipt, a fabricated verification letter, and a falsified check, for which he
received monetary reimbursement of$ 500 to which he was not entitled. We find that McCartney acted unethically and
his conduct ret1ects negatively on his ability to comply with regulatory requirements. McCartney thus violated Rule
2110, as alleged in causes one and two.
V. Sanctions
The Hearing Panel barred McCartney in all capacities. We modify that sanction.
Our review of the sanctions imposed by the Hearing Panel is de novo, and we must assign our own weight to the
relevant, and often countervailing, factors in each case. Dep't of Enforcement v. Leopold, Complaint No.
2007011489301, 2012 FINRA Discip. LEX1S 2, at *17 (FINRA NAC Feb. 24, 2012). We do not concur with the Hear
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ing Panel's conclusion that several aggravating and no mitigating factors exist and, for the reasons outlined below, we
find that McCartney's violation of Rule 2110 was serious, but not egregious. "The relevancy and characterization of [an
[*I 0] aggravating or mitigating] factor depends on the facts and circumstances of a case and the type of violation." n5
Balancing the factors present in this case, we find that lesser sanctions would be appropriately remedial. n6 We there
fore eliminate the bar and impose a six-month suspension in all capacities and$ 5,000 fine. n7

n5 FINRA Sanction Guidelines, at 6 (2012),
http://www/finra.org/web/groups/industry/ @ip/ @enf/@ sg/documents/industry /pO 11 038.pdf (hereafter "Guide
lines").
n6 We are guided by our recent action in Dep't of Enforcement v. Leopold, which is a similar case. In Leopold,
we upheld the Hearing Panel's findings that Leopold fabricated in excess of 20 hotel invoices and broker-dealer
verification letters under similar circumstances as McCartney. The Leopold Hearing Panel barred Leopold. On
appeal, we reduced Leopold's bar to a$ 25,000 fine and a one-year suspension. We found that Leopold demon
strated remorse, recognized the significance of his misconduct, accepted responsibility for his actions, acknowl
edged that a serious sanction was in order, and vowed that similar misconduct would not recur. We also noted
that Leopold admitted his misconduct from the outset to his firm's investigators and to FINRA's examiners, and
that his testimony was consistent throughout the course of the proceeding. In Leopold, we balanced these factors
with the absence of aggravating factors, such as harm to customers and significant loss to the firm, and deter
mined that Leopold's misconduct was serious, but not so egregious as to warrant a bar. In light of the Leopold
decision and to "promote consistency in the imposition of remedial sanctions," we reach a similar conclusion
here. Leopold, 2012 FINRA Discip. LEXIS 2, at *17.

[* 11]

n7 The complaint contains two causes of action, both of which allege a Rule 2110 violation based on a single
course of action (McCartney's falsification of a hotel receipt, verification letter, and check and his signing the
name of another person to obtain a $ 500 reimbursement). Because the misconduct alleged in causes one and
two is identical, we have determined to impose a single sanction for both causes of action. See Guidelines, at 4.
We first turn to the Guidelines applicable to conversion or the improper use of funds, which recommend a fine of$
2,500 to$ 50,000 for the improper use of funds. n8 The Guidelines also recommend a bar for all cases involving con
version. n9 For cases involving improper use of funds, the Guidelines state "consider a bar" and that, where mitigation
exists, consider suspending respondent for six months to two years. The Guidelines for forgery and falsification of rec
ords recommend a fine of$ 5,000 to$ 100,000. They also recommend that the adjudicator consider a bar in egregious
cases and, if mitigating factors exist, a suspension of up to two years. niO

n8 Guidelines, at 36.
[*12]

n9 The complaint alleged that McCartney violated NASD Rule 2110 by submitting a false expense report, fab
ricating and falsifying supporting documentation, forging another representative's name on the supporting doc
umentation, and accepting reimbursement of$ 500 to which he was not entitled. The complaint did not specifi
cally allege that McCartney violated Rule 2110 by converting firm funds. McCartney argues that he was denied
a fair process because the complaint did not allege conversion, but the Hearing Panel nonetheless found conver
sion for purposes of sanctions. McCartney argues that, by finding conversion when it was neither alleged in the
complaint nor argued by Enforcement, the Hearing Panel improperly subjected him to a more significant sanc
tion without providing him with the opportunity to defend against the allegation of conversion.
The Hearing Panel's decision stated that, although the Guidelines provide that a bar is standard for conver
sion, the Hearing Panel did not "confine its analysis to a finding that McCartney converted$ 500 from Hartford
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Life." The Hearing Panel indicated that it also considered the lack of mitigating factors and existence of aggra
vating factors. Furthermore, although the Hearing Panel implied that it considered McCartney's actions to con
stitute conversion, it also applied the Guidelines for forgery and/or falsification of records to its sanctions deter
mination.
The complaint did not allege conversion, and we therefore do not find that McCartney "converted" firm
funds and have not imposed sanctions based on such a finding. See Saad, 2010 SEC LEX1S 1761, at *16-18 (re
jecting similar notice argument where sole cause of complaint was labeled conversion but FINRA imposed
sanctions on a basis other than conversion). Section 15A(h)( I) of the Securities Exchange Act of 1934 ensures
fairness in FINRA proceedings by requiring that FINRA bring specific charges, provide notice of such charges,
provide an opportunity to defend against the charges, and keep a record of the proceedings. 15 U.S. C. §
78o-3(h)(l). We find that McCartney was adequately aware of the issues in controversy and had a full oppor
tunity to defend himself.
[*13]

nlO Guidelines, at 37.
The Guidelines for forgery and falsification of records provide two considerations for determining the appropriate
sanctions: (I) the nature of the documents falsified; and (2) whether the respondent had a good-faith, but mistaken, be
lief of express or implied authority to falsify the records. nll Neither of these considerations serves to mitigate
McCartney's misconduct. The documents at issue are a hotel invoice, a verification letter, and a check. While not related
to clients, prospective clients, or client accounts, McCartney's willingness to falsify these documents reflects negatively
on his veracity and integrity. Additionally, McCartney never contended that he had a good-faith belief that it was ap
propriate to falsify the hotel invoice, verification letter, and check and to submit a false expense report. In fact, he has
always admitted that his actions were wrong. We find that these two factors do not mitigate McCartney's actions.

n111d.
[*14]
Turning next to the principal considerations generally applicable to all sanctions determinations, we concur with the
Hearing Panel's conclusion that McCartney's lack of disciplinary history should not mitigate the sanctions imposed. n 12

n121d. at 6 (Principal Considerations in Determining Sanctions, No. I); see also Manoff, 55 S.E.C. at 1165-66
n.l5 (holding that a respondent should not be rewarded because he may have previously acted appropriately as a
registered person).
We credit McCartney's testimony that he recognized the seriousness of his behavior, was truly remorseful, and ac
cepted the consequences of his actions. nl3 He acknowledges that a serious sanction is warranted for his misconduct, is
genuinely ashamed of his behavior, and avows that his lapses in judgment will not be repeated. See Perkins, 54 S.E.C.
at 994 (finding respondent's recognition that his submission of false expense reimbursement requests was inherently
dishonest to be mitigating); [* 15] Leopold, 2012 FJNRA Discip. LEXIS 2, at *20-22 (holding that respondent's expres
sion of remorse, recognition of the severity of his misbehavior, acceptance of responsibility, and vow that lapses in
judgment will not be repeated support reducing the sanction from a bar); Dep't ofEnforcement v. Nouchi, Complaint
No. El02004083705, 2009 FJNRA Discip. LEXIS 8, at *II (FINRA NAC Aug. 7, 2009) (concluding that a sanction
should fall within the lower end of the relevant Guidelines range where, among other factors, the respondent expressed
"sincere remorse"). We also note that McCartney admitted his misconduct from the outset. McCartney left Hartford Life
before the firm discovered his actions. When confronted by FINRA four years after the misconduct occurred, McCart
ney did not deny his actions and offered an explanation to the best of his memory as to what occurred. McCartney did
not attempt to conceal his misconduct or cast blame on others. n14
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nl3 In response to being asked how he felt about what he did, McCartney stated: "I obviously know what I did
was wrong. I'm not the type of individual that's deceitful, that lies. This was - I mean, I feel terrible. This keeps
me up all the time ... so I know what I did was wrong and I feel terrible about it, but it's not something I do on a
regular basis. It's a one-time incident." The Hearing Panel was silent as to credibility determinations it may have
made regarding McCartney's testimony. We credit the entirety of McCartney's testimony, which is consistent
with our understanding of the events and not challenged by countervailing testimony or evidence. McCartney
testified that he recognized the severity of his misbehavior, expressed sincere remorse, and accepted responsibil
ity for his actions, and findings to the contrary are not supported by the record. See Dep't of Enforcement v.
Masceri, Complaint No. C8A040079, 2006 NASD Discip. LEXIS 29, at *42 n.26 (NASD NAC Dec. 18, 2006)
("We note that, on de novo review, we owe 'no special deference' to [H]earing [P]anel'inferences and conclu
sions that do not hinge upon findings of credibility."') (citation omitted).
[*16]

nl4 Guidelines, at 6 (Principal Considerations in Determining Sanctions, No. 10).
We further find that McCartney testified consistently throughout the course of the underlying investigations and at
the hearing. See Dep't of Enforcement v. Cuozzo, Complaint No. C9B0500ll, 2007 NASD Discip. LEXIS 12, at *35-36
(NASD NAC Feb. 27, 2007) (holding that factors that militate against finding respondent's misconduct to be egregious
include that respondent did not attempt to conceal his false dating of documents from investigators; expressly acknowl
edged that his conduct may have harmed firm customers; accepted responsibility for his misconduct; and expressed re
morse and offered sincere apologies for his actions throughout these proceedings); Dep't of Enforcement v. Foran,
Complaint No. C8A990017, 2000 NASD Discip. LEXIS 8, at *22-23 (NASD NAC Sept. l, 2000) (reducing Hearing
Panel bar where, when confronted, respondent immediately admitted that he had converted firm funds, repaid the firm
the amount he converted, and cooperated with investigators and regulators). nl5

nl5 McCartney's attorney argued that a sanction of less than a bar is appropriate. In support of this argument, he
noted that the amount at issue ($ 500) was relatively minor for a company as large as Hartford Life, that
McCartney did not act out of a desire for personal gain, but rather to be made whole for a donation that he made
in furtherance of an important business relationship, and that there was no customer loss or harm sustained due
to McCartney's misconduct. The Hearing Panel viewed these arguments as McCartney's effort to trivialize the
significance of his misconduct. We disagree. We view these arguments as McCartney's efforts to place his mis
conduct into context for purposes of sanctions. We find that McCartney's testimony as a whole expressed an
understanding of the significance of his rule violations and his willingness to accept responsibility for his ac
tions. McCartney was entitled to defend himself, and we do not find that his efforts in this regard discount his
whole-hearted admissions of misconduct and acceptance of responsibility.

[* 17]
The Hearing Panel flatly rejected McCartney's contention that his violative conduct should be viewed as a single
moment of very poor judgment. The Hearing Panel based its conclusions on what it found to be the premeditated and
. deliberate nature of his "ongoing deceit." The Hearing Panel was swayed by the following facts: McCartney possessed
the Embassy Suites template several weeks before using it, he engaged in a multi-step process to facilitate his falsified
reimbursement request, and he doctored his own check when Hartford Life requested proof of payment. While we agree
that none of these factors mitigate the seriousness of McCartney's actions, we do not agree with the Hearing Panel that
these facts disprove that his actions constitute one lapse in an otherwise unblemished career. First, McCartney worked
in the securities industry for more than 10 years without incident (other than this matter). Second, McCartney did not
engage in numerous acts of misconduct, a pattern of misconduct, or misconduct that extended over a lengthy period of
time, and since 2006, he has not repeated his misconduct. nl6 We find that McCartney's misconduct appears to be a
one-time, isolated incident. [*18] But see Dep't of Enforcement v. Saad, Complaint No. 2006006705601, 2009
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FINRA Discip. LEXIS 29, at *22-24 (FINRA NAC Oct. 6, 2009) (finding that misconduct was premeditated and ongo
ing where respondent covered up his misconduct for nearly a year, and he fabricated an elaborate lie regarding a
two-day business trip that never occurred, lied to obtain reimbursement for an acquaintance's purchase of a cell phone,
misled his office staff as to his whereabouts for two days, manufactured numerous false receipts, misled a state examin
er and FINRA examiner, and hedged his answers in a FINRA on-the-record interview), ajfd, 2010 SEC LEXIS 1761;
Dep't ofEnforcement v. Manoff, Complaint No. C9A990007, 2001 NASD Discip. LEXIS 4, at *33-34 (NASD NAC
Apr. 26, 200 I) (finding misconduct egregious where respondent exploited a junior employee, actively concealed his
misconduct during the firm's and regulator's investigations, provided conflicting accounts of events, and failed to show
remorse or admit wrongdoing), ajfd, 55 S.E.C. 1155 (2002).

nl61d. (Principal Considerations in Determining Sanctions, Nos. 8, 9).
[*19]
Based on the presence of both aggravating and mitigating factors, and our balancing of these factors, we have de
termined that McCartney's misconduct was serious, but not egregious, and warrants a sanction of less than a bar. We
find that McCartney breached his duty as an associated person to act ethically and in a manner that comports with high
standards of commercial honor and just and equitable principles of trade. We also find that McCartney failed to use
sound judgment by knowingly falsifying a hotel invoice, verification letter, and check, and signing another registered
representative's name to the Jetter. McCartney, however, appears to understand fully the magnitude of his failings and is
genuinely remorseful. Based on the foregoing, we suspend McCartney for six months in all capacities and fine him$
5,000. We find that these sanctions are tailored to address McCartney's misconduct. nl7

nl7 FINRA sanctions may be remedial, but must not be punitive. McCarthy v. SEC, 406 F.Jd 179, 188-89 (2d
Cir. 2005); Guidelines, at 2. A remedial sanction is designed to correct the harm done by respondent's wrong
doing and to protect the trading public from any future wrongdoing the respondent is likely to commit. McCar
thy, 406 F.Jd at 188. In addition to remediation, deterrence may also be relied upon as an additional rationale for
the imposition of sanctions. 1d.

[*20]
VI. Conclusion
We affirm the Hearing Panel's findings that McCartney violated NASD Rule 2110 by fabricating a hotel receipt and
verification letter, falsifying a check, and submitting these documents to Hartford Life for a $ 500 reimbursement to
which he was not entitled. We also find, based on the aggravating and mitigating factors, that McCartney's misconduct
is serious. We suspend McCartney for six months in all capacities and tine him$ 5,000. We affirm the Hearing Panel's
imposition of$ 1,599.65 in costs. n18

nl8 Pursuant to FINRA Rule 8320, the registration of any person associated with a member who fails to pay any
fine, costs, or other monetary sanction, after seven days' notice in writing, will summarily be revoked for
non-payment.
We have considered and reject without discussion all other arguments advanced by the parties.
On Behalf of the National Adjudicatory Council,
Marcia E. Asquith, Senior Vice President and Corporate Secretary
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Decision

Pursuant to NASD Rule 9311, Lisa Ann Tomiko Nouchi ("Nouchi") appeals a February 7, 2008 Hearing Panel de
cision. n1 In that decision, the Hearing Panel found that Nouchi misrepresented that certain customers of hers were
disabled in order to obtain waivers of contingent deferred sales charges ("CDSCs") for these customers. n2 The Hearing
Panel found that Nouchi's misrepresentations caused her firm to maintain inaccurate books and records, in violation of
NASD Rule 3110. The Hearing Panel also found that Nouchi's conduct failed to observe high standards of commercial
honor and just and equitable principles of trade, in violation of NASD Rule 2110. n3 The Hearing Panel imposed a
90-day suspension and [*2] $ 10,000 fine upon Nouchi for her violations. Nouchi does not challenge the Hearing
Panel's findings that she violated Rules 3110 and 2110. n4 Our review therefore focuses on whether the sanctions the
Hearing Panel imposed for these violations were appropriate.

n1 Following the consolidation of NASD and the member regulation, enforcement and arbitration functions of
NYSE Regulation into FINRA, FINRA began developing a new "Consolidated Rulebook" of FINRA Rules. The
first phase of the new consolidated rules became effective on December 15, 2008. See FINRA Regulatory Notice
08-57 (Oct. 2008). Because the complaint in this case was filed before December 15, 2008, the procedural rules
that apply are the NASD Rule 9000 Series, as it existed on December 14, 2008. The conduct rules that apply are
those that existed at the time of the conduct at issue.

n2 A CDSC is "a sales charge that mutual fund companies impose on investors who sell or redeem their Class B
or C mutual fund shares within a certain [holding] period after purchase." Dep't of Enforcement v. John C. Car
rero, Complaint No. E102004083702, 2008 FINRA Discip. LEXIS 29, at *1 n.1 (FINRA NAC Aug. 12, 2008).
[*3]

n3 A violation of an SEC or FINRA rule also constitutes a violation of Rule 2110. See Steven 1. Gluckman, 54
S.E.C. 175, 185 (1999).
n4 NASD Rule 0115 makes all FINRA rules, including Rules 3110 and 2110, applicable to both FINRA mem
bers and all persons associated with FINRA members.
After reviewing the record, we affirm both the findings and sanctions the Hearing Panel imposed.
I. Background

Nouchi first became registered with FINRA as a general securities representative in July 1992. During the time
relevant to our decision, Nouchi was associated with UBS PaineWebber, Inc. ("UBS"). On May 10,2004, UBS filed a
Uniform Termination for Securities Industry Registration ("Form U5"), stating that Nouchi had been terminated for
"miscoding mutual fund order tickets." Nouchi is currently associated with another FINRA member as a general securi
ties representative.

II. Procedural History
On December 18, 2006, FINRA's Department of Enforcement ("Enforcement") filed a one-cause complaint against
Nouchi alleging that she falsely represented that 15 customers [*4] were disabled in order to obtain CDSC waivers for
these customers. The complaint further alleged that she caused her firm's books and records to contain false and mis
leading information as a result of her misrepresentations. On January 12,2007, Nouchi filed an answer to the complaint
and requested a hearing.
The Hearing Panel conducted a hearing on October 24, 2007. In a decision issued on February 7, 2008, the Hearing
Panel found Nouchi liable for the violations alleged in the complaint. The Hearing Panel imposed a 90-day suspension
and$ 10,000 fine for her misconduct. Nouchi appealed the Hearing Panel's decision, but only requested a review of the
sanctions imposed.
III. Facts
The material facts in this case are undisputed. Nouchi admits that from March 14, 2003, through September 15,
2003, she obtained CDSC waivers for 15 non-disabled clients by falsely representing on UBS's electronic order entry
system that the clients were disabled. These waivers were associated with 21 mutual fund redemptions and totaled ap
proximately$ 4,986.72.
FINRA discovered Nouchi's misconduct following a 2003 examination of UBS. FINRA's 2003 examination
showed that there were a significant number [*5] of requests for CDSC waivers by UBS brokers claiming to represent
disabled clients. As a result, FINRA staff asked UBS to identify brokers who had placed five or more requests for disa
bility waivers during a period from March through December 2003. UBS identified Nouchi and about 40 brokers in
response to FINRA's request.
Nouchi participated in an on-the-record interview with FINRA investigators on April 6, 2005. At this interview,
Nouchi confirmed that she improperly obtained disability waivers for non-disabled clients in some cases where either
the client was upset with the fund's performance or the client needed money and was within 6-12 months of the holding
period expiring. Nouchi testified that she learned about the practice of waiving CDSCs based on a client's disability
from "talking around the water cooler" with other UBS employees. Nouchi further testified that she was "just thinking
about the client" when she sought the CDSC waivers.

IV. Discussion
NASD Rule 2110 requires FINRA members, in conducting their business, to "observe high standards of commer
cial honor and just and equitable principles of trade." NASD Rule 3110(a) requires FINRA member firms to "make and

[*6] preserve books, accounts, records, memoranda, and correspondence in conformity with all applicable laws," in
cluding Exchange Act Rule 17a-3. n5

n5 Exchange Act Rule 17a-3 requires member firms to make and keep "[a] memorandum of each brokerage or
der, and of any other instruction, given or received from the purchase or sale of securities." 17 C.F.R.
§240.17a-3(a)(6)(i).
The Commission has found that entering inaccurate information in a member firm's books and records violates both
Rule 2110's requirement that members observe high standards of commercial honor and just and equitable principles of
trade and Rule 311 O's requirement to keep accurate books and records. Fox & Co. Inv., Inc., Exchange Act Ret. No.
52697, 2005 SEC LEXIS 2822, at *30-32 (Oct. 28, 2005).
Here, it is undisputed that Nouchi entered inaccurate information into UBS's books and records. Nouchi did this by
submitting false information into UBS's electronic order system to obtain CDSC disability waivers for customers [*7]
who were not eligible for such waivers. We previously have concluded that virtually identical conduct violates Rules
3110 and 21 10. See Carrero, 2008 FINRA Discip. LEXIS 29, at* 14-17 (finding that another UBS employee who en
tered false information into the firm's electronic order entry system in order to obtain CDSC disability waivers violated
Rules 3110 and 211 0). Moreover, Nouchi does not dispute that her actions violated Rules 3110 and 21 10. Consequent
ly, we affirm the Hearing Panel's findings that Nouchi violated these rules by falsely obtaining CDSC disability waivers
for non-disabled customers.
V. Sanctions
The Hearing Panel fined Nouchi $ 10,000 and suspended her for 90 days in all capacities. We have considered the
FINRA Sanction Guidelines ("Guidelines") n6 in determining the appropriate sanction for Nouchi's violations, as well
as the potentially mitigating factors raised by Nouchi on appeal. We find that the sanctions imposed by the Hearing
Panel for Nouchi's violations are appropriately remedial.

n6 FINRA Sanction Guidelines (2007),
http://www. finra.org/web/ groups/enforcement/documents/enforcement/pO 11 038.pdf [hereinafter Guidelines].
[*8]
As an initial matter, we conclude that we should apply the Guidelines for falsification of records to determine sanc
tions for Nouchi's misconduct. Here, Nouchi did not accidentally enter false information into UBS's order entry system.
Instead, she deliberately entered the information to allow her clients to avoid CDSC fees. We previously have found
that the falsification of records Guidelines are applicable to such deliberate acts involving the false entry of disability
waivers, and we apply them here as well. n7

n7 Compare Carrero, 2008 FINRA Discip. LEXIS 29, at * 17 (applying falsification of records guidelines in
case where respondent deliberately entered CDSC disability waivers into his firm's order entry system to benefit
his customers), with Carl Martin Trevisan, Complaint No. E9B200302630!, 2008 FINRA Discip. LEXIS 12, at
*31 n.14 (FINRA NAC Apr. 30, 2008) (concluding that where respondent's actions were negligent, and not in
tentional, it is more appropriate to determine sanctions using the Guidelines for recordkeeping violations rather
than the Guidelines for falsification of records).
[*9]
For falsification of records, the Guidelines recommend the imposition of a fine of$ 5,000 to$ 100,000 and a sus
pension in any or all capacities for a period of up to two years when mitigation is present. n8 The Guidelines recom
mend a bar in egregious cases. n9 The Guidelines for falsification of records also provide that in determining the appro

priate sanction, adjudicators should consider: ( 1) the nature of the documents forged or falsified, and (2) whether the
respondent had a good-faith, but mistaken, belief of express or implied authority. nl 0

n8 Guidelines, at 39 (2007).
n9 !d.
nlO !d.
We find the nature of the customer order information that Nouchi falsified to be an aggravating factor in this case.
It is essential for registered representatives to provide their firms with accurate information. See Charles E. Kautz, 52
S.E. C. 730. 734 ( 1996) (stating that "[t]he entry of accurate information on official Firm records is a predicate to the
NASD's regulatory [* l 0] oversight of its members [and] [i]t is critical that associated persons, as well as firms, comply
with this basic requirement"). By miscoding order tickets, Nouchi deliberately ignored this fundamental responsibility.
It also is aggravating that Nouchi had no good faith belief that her falsification of the order tickets was authorized by
UBS. Indeed, Nouchi consistently has admitted throughout the proceedings that she knew her conduct was improper,
and there is no evidence that she had any belief that she had authority to miscode the order tickets. In addition, we find
it aggravating that Nouchi's misconduct lasted for a period of approximately six months. nll

n ll !d. at 6-7 (Principal Considerations in Determining Sanctions, No. 9).
There are, however, several factors that when considered together lead us to conclude that the sanctions for
Nouchi's violations should fall within the lower range of the Guidelines. First, it appears that Nouchi's violations were
motivated in part by her desire to assist her clients, [* 11] some of whom needed money immediately, but could not
redeem the mutual funds at issue without incurring a penalty. nl2 Second, Second, Nouchi consistently accepted re
sponsibility for her actions. nl3 Third, we have considered the fact that Nouchi's 21 violative transactions generated
less than$ 5,000 in CDSC waivers. nl4 Finally, the Hearing Panel found Nouchi's expression of sincere remorse to be
mitigating, and we do not disturb this finding. nl5

nl2 See Carrero, 2008 FINRA Discip. LEXIS 29, at * 18 (finding it mitigating that respondent entered false disa
bility waivers to benefit customers, where at least two of the customers had recently lost their employment).
nl3 Guidelines, at 6 (Principal Considerations in Determining Sanctions, No.2).
nl4 Id at 7. (Principal Considerations in Determining Sanctions, No. 18).
nl5 The Hearing Panel evaluated Nouchi's testimony and found that her expressions of remorse were credible.
We find nothing in the record that would lead us to overturn the Hearing Panel's finding. See DaneS. Faber,
Exchange Act Rel. No. 49216, 2004 SEC LEX1S 277, at *17-18 (Feb. 10, 2004).
[* 12]

In its discussion of sanctions, the Hearing Panel also considered the fact that Nouchi fully cooperated with
FINRA's investigation. We note, however, that the Guidelines recognize as generally mitigating a respondent's substan
tial assistance to FINRA in its investigation of misconduct. Guidelines, at 7 (Principal Considerations in Determining
Sanctions, No. 12) (emphasis added). In this case, Nouchi provided forthcoming testimony as she was obligated to do
under FINRA's rules. We do not consider this alone to be a mitigating factor under the Guidelines. See Philippe N.
Keyes, Exchange Act Rei. No. 54723, 2006 SEC LEXIS 2631, at *23 (Nov. 8, 2006) (emphasizing that a person regis
tered with FINRA agrees to abide by its rules, which are "unequivocal with respect to the obligation to cooperate").

Nouchi argues that it is mitigating that she did not benefit personally from the violations. n16 Nouchi's argument is
misplaced. The Guidelines direct adjudicators to consider "[w]hether the respondent's misconduct resulted in the poten
tial ... for monetary gain" in determining sanctions. nl7 Nouchi's claim that she did not realize any profit from [*13]
her misconduct is therefore irrelevant, and we previously have rejected such a claim as a mitigating factor. See Mark F.

Mizenko, Complaint No. C8B0300l2, 2004 NASD Discip. LEXIS 20, at *20 (NASD NAC Dec. 21, 2004) (overturning
Hearing Panel's finding that respondent's failure to benefit personally from misconduct was a mitigating factor). nl8

nl6 Guidelines, at 7 (Principal Considerations in Determining Sanctions, No. 17).
nl7 !d. (emphasis added).
nl8 Nouchi also claims that we should consider it mitigating that she was terminated by UBS for her miscon
duct. The sanctions we impose, however, are independent of whether a member firm decides to fire an employ
ee. See Dep't of Enforcement v. Prout, Complaint No. COI990014, 2000 NASD Discip. LEXIS 18, at *11
(NASD NAC Dec. 18, 2000) (stating that "[a]s a general matter, we give no weight to the fact that a respondent
was terminated by a firm when determining the appropriate sanction in a disciplinary case").
Nouchi also asserts that in imposing [*14] a 90-day suspension, the Hearing Panel failed to consider the harm that
such a suspension will do to her elderly customer base. Nouchi's assertion has no merit. The Commission has previ
ously rejected similar arguments by respondents who cite customer hardship as a reason to find that a sanction was ex
cessive. See Hans N. Beerbaum. Exchange Act Rel. No. 55731, 2007 SEC LEXIS 971, at *20 (May 9, 2007) (rejecting
respondent's argument that bar imposed was excessive where respondent claimed FINRA did not consider the impact of
the bar on his clients). We therefore reject Nouchi's claim that the 90-day suspension is excessive.
We find that Nouchi's misconduct was serious and merits a significant sanction. We therefore impose a sanction
for her misconduct consisting of a 90-day suspension and$ 10,000 fine. nl9 We note that the Hearing Panel imposed an
identical sanction after concluding that "a fine that is substantially larger than the amount of [CDSC waivers would]
otlset a long suspension that it might otherwise impose." In our sanctions determination, however, we explicitly reject
this reasoning and any inference from the Hearing Panel decision that a [* 15] respondent should be able to pay a fine:
( l) as a substitute for a suspension, or (2) to reduce the length of a suspension that would otherwise be imposed for a
violation of FINRA rules.

n19 We do not award any restitution here because FINRA's policy is to provide restitution to injured customers
whenever possible, not to injured member firms. See e.g., Carrero, 2008 FINRA Discip. LEXJS 29, at *22 n.10.

VI. Conclusion
We find that Nouchi violated Rules 3110 and 2110 because she obtained CDSC waivers by falsely claiming that 15
of her customers were disabled. n20 Accordingly, we impose a sanction consisting of a 90-day suspension and a$
10,000 fine. n21 We also affirm the Hearing Panel's order directing Nouchi to pay hearing costs in the amount of$
1,622.25, and we impose$ 1,557.80 in appeal costs.

n20 We have considered and reject without discussion all other arguments advanced by the parties.

[* 16]

n21 Pursuant to FINRA Rule 8320, any member that fails to pay any fine, costs, or other monetary sanction im
posed in this decision, after seven days' notice in writing, will summarily be suspended or expelled from mem
bership for non-payment. Similarly, the registration of any person associated with a member who fails to pay
any fine, costs, or other monetary sanction, after seven days' notice in writing, will summarily be revoked for
non-payment.
On Behalf of the National Adjudicatory Council,

Marcia E. Asquith, Senior Vice President and Corporate Secretary
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I. FACTUAL BACKGROUND

COUNSEL: For ALAN H. GOLD, Petitioner: Dana A.
Parisi, Neal H. Levin, LEVIN & ASSOCIATES, Chica
go, IL.
For SECURITIES AND EXCHANGE COMMISSION,
Respondent: Eric Summergrad, Brian F. McNally, Jona
than G. Katz, Angel Lang, SECURITIES & EX
CHANGE COMMISSION, Washington, DC. Simon
Swidler, NEW YORK STOCK EXCHANGE, INCOR
PORATED, New York, NY.
JUDGES: Before COFFEY, MANION, and KANNE,
Circuit Judges.
OPINION BY: COFFEY
OPINION
[*988] COFFEY, Circuit Judge. Petitioner Alan
H. Gold seeks judicial review of an order of the Securi
ties and Exchange Commission ("SEC") affirming disci
plinary action taken against him by the New York Stock
Exchange ("NYSE"). The issue raised in this appeal is
whether Gold, who was formerly associated with a
member firm of the NYSE, 1 had a Fifth Amendment due
process right to actual notice, rather than constructive
notice, that the NYSE was investigating his trading prac
tices and thus retaining jurisdiction over him following
his termination from the member firm. We affirm.

From August 1986 through June 1988, Gold was
employed as a registered associate with Prudential-Bache
[**2] Securities, Inc., a member firm of the NYSE. In
June 1988, Prudential-Bache discharged Gold for sus
pected violations of NYSE rules. In August 1988, Pru
dential-Bache filed notice of Gold's termination with the
Central Registration Depository ("CRD"), 2 the reposito
ry of current registration data used by the NYSE and its
member firms. 3 The notice of termination listed two
customer complaints as the reason for Gold's discharge.
Specifically, in January I 988, Gold's customers Goeffrey
and Katherine Pinkus filed a demand for arbitration with
the American Arbitration Association against Gold al
leging unauthorized trading, failure to follow orders, and
mishandling of their account. In July 1988, Gold's cus
tomer Susan Kirschner sent a letter of complaint to Pru
dential-Bache alleging improper conduct and breach of
fiduciary duty by Gold. From June 1988 through August
1988, Gold was employed by another NYSE member
firm, Blunt Ellis & Loewi. The NYSE, through the CRD,
received notice of Gold's termination from Blunt Ellis &
Loewi in September I 988. After leaving Blunt Ellis &
[*989] Loewi, Gold was not associated with any NYSE
member firm.
2 The CRD is a national registration system
operated by the National Association of Securi
ties Dealers, Inc., under an agreement with .the
North American Securities Administrators Asso
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ciation. The CRD is the main repository for cur
rent registrant data, including the names and ad
dresses of current and former member firm em
ployees. Receipt of updated information by the
CRD is deemed receipt by the NYSE.
[**3]
3
Each member firm of the NYSE must file
with the CRD a Form U-5, Uniform Termination
Notice for Securities Industry Registration, for
each employee who terminates emp loyment, ei
ther voluntarily or involuntarily. Any person
wishing to register as an associate of a NYSE
member firm must file a Form U-4, Uniform Ap
plication for Securities Industry Registration or
Transfer.
Shortly thereafter, the NYSE initiated an investiga
tion into Gold's trading activities during his employment
with Prudential-Bache from August 1986 through June
1988. In February 1989, the NYSE obtained Gold's last
known address from the CRD as being located on Lake
Shore Drive in Chicago, Illinois, and forwarded a letter
to Gold by certified mail advising him that he was the
subject of a NYSE investigation. The letter stated: This
letter is to give you notice under Exchange Rule 477
(copy enclosed), that the Exchange is inves tigating the
poss ibility that while you were employed by [Pruden
tial-Bache] you may have engaged in unsuitable, unau
thorized and excessive options trading and made misrep
resentations in connection with the [**4] account of
and engaged in unauthorized trading
to
w the customer's orders in connection
The
with the account of
Jetter directed Gold to submit a
explana- .
tion of his trading in these two accounts to the NYSE's
Division of Enforcement The NYSE sent a duplicate
copy of this letter to Gold at the same address via first
class mail. In early March 1989, both letters were re
turned to the NYSE undelivered and stamped "moved,
left no address" and "unable to forward ." The NYSE
inquired at the Chicago Post Office whether Gold had
filed a change of address form. The Post Office con
firmed that Gold had moved from the Lake Shore Drive
address and had left no forwarding address. Upon re
ceiving this notice from the Post Office, the NYSE sus- ·
pended its investigation. In April 1990, the NYSE again
asked the CRD for Gold's current address, and was ad
vised by the CRD that it had recently received a change
of address notice from Gold. The CRD's updated records
listed Gold's current address in Skokie, Illinois and noted
that he was again employed in the securities industry,
this time with a NYSE nonmember firm. On May I,
1990, [**5] the NYSE not ified Gold by letter at the
Skokie, Illinois address that it was resuming its investi
gation into his trading activities during the period of his
employment with Prudential-Bache. Attached to this

letter was a copy of the February · 1989 letter notifying
Gold of the investigation.

In August 1991, after completing its investigation,
the NYSE's Division of Enforcement formally charged
Gold with violating five NYSE rules. Gold did not con
test two of the charges against him, but denied the re
maining three charges and challenged the jurisdiction of
the NYSE, asserting that its Division of Enforcement had
failed to serve adequate and timely notice on Gold under
NYSE Rule 477, which required the service of written
notice of the NYSE's investigation within one year fol
lowing the NYSE's receipt of written notice of Gold's
termination. • A unanimous NYSE Hearing Panel reject
ed Gold's jurisdictional argument and found him respon
sible tor the rules violations he admitted: (l) effecting a n
option transaction in a customer's account betore that
account was approved for options trading, in violation of
[*990] NYSE Rule 72l(a), and (2) agreeing to share
losses in a customer's account, in violation [**6] of
NYSE Rule 352(c). 5 The panel censured Gold and im
posed a one-month suspens ion of his trading privileges. 6
4 Rule 477 provides: If, prior to termination, or
during the period of one year immediately fol
lowing the receipt by the Exchange of written no
tice of the termination, of a person's [association
with a member firm], the Exchange serves (as
provided in paragraph (d) of Rule 476) written
notice on such person that it is making inquiry
into, or serves a Charge Memorandum on such
person with respect to, any matter or matters oc
cmTing prior to the termination of such person's
(association with a member firm] .. . the Ex
change may thereafter require such person to
comply with any requests of the Exchange to ap
pear, testify, submit books, records, papers, or
tangible objects, respond to written requests and
attend hearings .... Service must be provided in
accordance with Rule 476, which specifically
permits constructive notice rather than actual no
tice: Service [of the notice] shall be deemed ef
fective by personal service ... or by leaving same
either at the respondent's last known office ad
dress during business hours or respondent's last
place of residence as reflected in Exchange rec
ords, or upon mailing same to the respondent at
the aforesaid office address or place of residence.
Rule 477 permits the NYSE to retain jurisdiction
over a former employee of a member firm until
the NYSE completes its investigation into the
matters identified in the notice or. Charge Memo
randum, determines the penalty, if any, to be im
posed, and carries o ut any penalty imposed.
[**7]
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5 The Hearing Panel exonerated Gold of the
remaining three charges, which included (I)
recommending options transactions to a customer
without a reasonable basis for believing that cus
tomer could evaluate or bear the risks of the
transaction; (2) engaging in conduct inconsistent
with just and equitable principles of trade by,
without understanding an options strategy, rec
ommending that strategy to a customer and caus
ing trades to be executed based on that strategy;
and (3) failing to comply with NYSE requests to
return attested transcripts.
6 Gold was barred from "membership, allied
membership, approved person status and from
employment or association in any capacity with
any member or member organization" for a peri
od of one month. Disciplinary actions taken by
the NYSE have far-reaching consequences. No
tice of a person's censure and any membership
suspension is released to the news media, distrib
uted to member firms, and listed by the CRD.
Any disciplinary sanction becomes part of a per
son's permanent record. A sanctioned individual
must report the NYSE's action to all future em
ployers within the securities industry. Members
of the public, including prospective customers,
have access to information on the NYSE's disci
plinary actions through the Exchange itself, the
CRD, state regulatory agencies, as well as a
toll-free telephone number operated by the Na
tional Association of Securities Dealers, Inc.
[**8] Gold appealed the panel's order to the
NYSE's Board of Directors, which affirmed the panel's
decision without comment. Gold subsequently appealed
to the SEC, which, after conducting a de novo review,
upheld the NYSE's findings and disciplinary action. The
SEC concluded that the NYSE's mailing of notice of its
investigation to Gold's last known residence address
within one year of his termination from a NYSE member
firm was sufficient to retain jurisdiction over him.
II. DISCUSSION
The SEC is the federal agency charged with the reg
ulation of the securities industry, and, because the SEC
lacks the resources to police the entire industry, it relies
on industry members to promote compliance with the
securities laws and regulations and to pursue enforce
ment actions. Schellenbach v. Securities and Exchange
Commission, 989 F.2d 907, 909 (7th Cir. 1993); Mister
Discount Stockbrokers, Inc. v. Securities and Exchange
Commission, 768 F.2d 875, 876 (7th Cir. 1985). The
NYSE is a national securities exchange registered with
the SEC under Section 6 of the Securities and Exchange
Act of 1934, 15 U.S.C. § 78f [**9] As a registered ex

change, the NYSE is responsible for enforcing compli
ance with the federal securities laws, including the asso
ciated rules and regulations, as well as its own rules. 15
U.S.C. §§ 78f(b)(l), 78s(g). The NYSE must "provide a
fair procedure for the disciplining of members and per
sons associated with members . . . ." 15 U.S.C. §
78f(b)(7). The NYSE's disciplinary process empowers
the Division of Enforcement to file charges of NYSE
rules violations, conduct hearings, make findings, and
impose penalties. The NYSE's Board of Directors re
views orders of the Division of Enforcement and any
final disciplinary sanction imposed by the Board of Di
rectors is subject to de novo review by the§ 15 U.S. C. §§
78s(d)(2), 78s(e)(l). This court does not directly review
the actions of the NYSE since the NYSE's disciplinary
orders are subject to a full and independent review by the
SEC as to the facts as well as the law. Shultz v. Securi
ties and Exchange Commission, 614 F.2d 561, 568 (7th
Cir. 1980). Accordingly, our consideration of alleged
errors in [**10] NYSE proceedings is limited; we will
reverse an SEC order because of errors committed by the
NYSE " 'only if and to the extent that [the NYSE's er
rors] infected the Commission's action by leading to er
ror on its part.' " 1d. (quoting R.H. Johnson & Co. v. Se
curities and Exchange Commission, 198 F.2d 690, 695
(2d Cir.), cert. denied, 344 U.S. 855, 97 L. Ed. 664, 73 S.
Ct. 94 (1952)). Our review of the proceedings before the
SEC is not so limited; this court may overturn an SEC
sanctions order if it is unwarranted in law or without
justification in fact. Nowicki v. United States, 536 F.2d
1171, 1178 (7th Cir. 1976); Hateley v. Securities and
Exchange Commission, 8 F.3d 653, 655 (9th Cir. 1993).
Gold argues that he had a Fifth Amendment due
process right to actual notice, rather [*991] than con
structive notice, that the NYSE was exercising jurisdic
tion over him to investigate his conduct while employed
by a member firm. Gold concedes that the NYSE fol
lowed its own rules in providing notice of its investiga
tion, but he asserts that the constructive notice allowed
by Rule 477 7 is constitutionally inadequate because
[**11] it authorizes the NYSE to exercise jurisdiction
over a former employee of a member firm, not only to
investigate unlawful conduct, but to adjudicate legal
rights. We disagree.
7 Rule 477 authorizes the NYSE to retain ju
risdiction over a member, member organization,
allied member, approved person, or registered or
non-registered employee of a member or member
organization by mailing notice to that person's
last known office or residence address.
As a preliminary matter, we are faced with the ques
tion of whether the NYSE, a private organization regu
lated by the federal government, is a governmental actor
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whose jurisdictional rules and enforcement actions are
subject to due process analysis. Gold's due process ar
gument presumes that the NYSE, when it acts to enforce
its own rules and regulations as well as the federal secu
rities laws, should be regarded as an agent of the SEC
bound by constitutional due process requirements. The
SEC avoids this question by arguing that no due process
violation occurred in this case.
[**12] This court has expressed doubt about the
proposition that the comprehensive regulation of securi
ties exchanges by the federal government would turn
those exchanges into government actors. In Bernstein v.
Lind-Waldock & Co., 738 F.2d 179 (7th Cir. 1984), we
said: The argument for treating a securities or commodi
ty exchange as an arm of the federal government is. t?at
federal law imposes on the exchange a duty of pohcmg
its members that makes the exchange in effect a
law-enforcement agent of the government. . . . But as
Judge Friendly pointed out in [United States v. Solomon,
509 F.2d 863, 869 (2d Cir. 1975)], the agency analogy is
upside down. The exchange is the principal rather than
the agent; the purpose of the federal law is to strengthen
the power and responsibility of the exchange in per
forming a policing function that preexisted federal regu
lation.

738 F.2d at 186 (dicta). Heavy governmental regulation,
by itself, does not make a private organization into a
government actor, for "that would bring under _the ~ifth
Amendment much of the private sector, rangmg from
hospitals to railroads." !d.
Gold's assertion that the NYSE's disciplinary [** 13]
actions aoainst him were state actions subject to due
process s~rutiny was largely undeveloped in both Gold's
written briefs and oral argument. As noted above, the
SEC limited its argument to the alleged due process vio
lation and did not discuss the government action question
at all. Because neither party to this dispute presented this
question squarely to the court, we consider it waived on
appeal. See Luddington v. Indiana Bell Telephone Co.,

966 F.2d 225, 230 (7th Cir. 1992), cert. denied, 128 L.
Ed. 2d 362, 114 S. Ct. 1641 ( 1994) (declining to consider
undeveloped issues on appeal). Accordingly, we confine
our analysis to a determination of whether the SEC pro
vided "a fair procedure" for disciplining Gold pursuant to
15 U.S.C. § 78f(b)(7). This statutory fairness requirement
is closely related to the fairness requirements derived
from the Fifth Amendment's Due Process Clause. We
have therefore assessed the fairness of the NYSE's juris
dictional rules and enforcement action against Gold by
relying on traditional due process principles.
Due process does not require notice, either actual or
constructive, of [** 14] an administrative investigation
into possible violations of the securities laws. 8 See Secu

rities and Exchange Commission v. Jerry T. O'Brien,
Inc., 467 U.S. 735, 742, 104 S. Ct. 2720, 81 L. Ed. 2d
615 (1984) ("the Due Process Clause ... is [not] offend
ed when a federal administrative agency, without notify
ing a person under investigation, uses its subpoena power
to gather evidence adverse to him. The Due ~rocess
Clause is not [*992] implicated under such Circum
stances because an administrative investigation adjudi
cates no legal rights .... ").When governmental agencies
adjudicate or make binding determinations which direct
ly affect the legal rights of individuals, it is imperative
that those agencies use the procedures which have tradi
tionally been associated with the judicial process. On the
other hand, when governmental action does not partake
of an adjudication, as for example, when a general fact
finding investigation is being conducted, it is not neces
sary that the full panoply of judicial procedures be used.

Hannah v. Larche, 363 U.S. 420, 442, 80 S. Ct. 1502, 4
L. Ed. 2d 1307 (1960). [**15] The Supreme Court has
noted with approval SEC rules which provide that "par
ties to adjudicative proceedings shall be given detailed
notice of the matters to be determined," but make such
notice "specifically inapplicable to investigations" in
order to "prevent the sterilization of investigations by
burdening them with trial-like procedures." !d. at 446-47.
Thus, we are of the opinion that due process does not
require the NYSE to provide a former employee (as de
fined in footnote 7) of a member firm with actual notice
of its investigation into that former employee's conduct.
8
We note that Gold has not challenged the
NYSE's authority to investigate his activities by
providing constructive notice; his challenge fo
cuses on the NYSE's authority to adjudicate his
legal rights.
Our inquiry does not end here. The NYSE's con
structive notice to Gold did not simply serve to notify
him of the investigation. The constructive notice allowed
the NYSE to retain jurisdiction [**16] over Gold to
investigate, and later adjudicate, his alleged violations of
NYSE rules. Of particular significance is the fact that the
NYSE did not establish jurisdiction over Gold without
his consent. By registering as an associate with a mem
ber firm of the NYSE, Gold consented to submit to the
jurisdiction of the NYSE and agreed to abide by all its
rules and regulations. Gold signed a Form U-4, Uniform
Application for Securities Industry Registration or
Transfer, which stated:
I her~by apply for registration with the organizations
and states indicated in Item 10 as may be amended from
time to time and, in consideration of such organizations
and states reserving and considering my application, I

submit myself to the jurisdiction of such states and or
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ganizations and hereby certify that I agree to abide by,
comply with, and adhere to all the provisions, conditions
and covenants of the statutes, constitutions, certificates
of incorporation, by-laws and rules and regulations of the
states and organizations as they are and may be adopted,
changed or amended from time to time, and I agree to

comply with, be subject to and abide by all such re
quirenzents and all rulings, orders, directives [** 17]
and decisions of, and penalties, prohibitions and limita
tions imposed by such states and organizations, subject
to right of appeal as provided by law; and I agree that
any decision of such states and organizations as to the
results of any examination(s) that I may be required to
pass will be accepted by me as final. (Emphasis added.)
Gold never contested the validity of this agreement.
Registered brokers and associates are presumed as a
matter of law to have knowledge of the published rules
of the securities exchange. Carter v. Securities and Ex

change Commission, 726 F.2d 472, 474 (9th Cir. 1984)
(per curiam); see also Sloan v. New York Stock Ex
change, Inc., 489 F.2d 1, 3 (2d Cir. 1973) ("when appel
lants became members of the [NYSE] they consented,
quite knowingly and intelligently to [its] disciplinary
procedures ...."). NYSE Rule 476 authorizes the NYSE
to discipline its member firms and their employees. Rule
4 77 permits the NYSE to retain jurisdiction over an indi
vidual who is no longer associated with a member firm.
The NYSE may retain jurisdiction over a former member
firm employee only if, within one year after the NYSE
[** 18] receives notice of the employee's termination of
employment with the member firm for any reason, the
NYSE commences an investigation and serves notice,
either actual or constructive, on that former employee
that it is investigating matters which occurred while he or
she was associated with a member of the NYSE. As ex
plained in the SEC's opinion affirming the disciplinary
action taken against Gold by the NYSE, "this mechanism
[constructive notice] enables the NYSE to prevent the
employee from escaping the [*993] consequences of
his misconduct by leaving the member firm."
Gold acknowledged the NYSE's authority to retain
its jurisdiction over him beyond his employment with a
member firm (see supra n.4) when he registered as an

associate with a member firm and voluntarily subjected
himself to the NYSE's rules. As a registered associate,
Gold was presumed as a matter of law to have
knowledge of all of the NYSE's rules, including the rule
that it could retain jurisdiction over him by mailing a
letter to his last known business or residence address
within one year of his termination from a member firm.
The CRD's records reflect that Gold was no longer em
ployed by a NYSE member firm as of September [** 19]
1988. The NYSE commenced its investigation of Gold's
trading practices in late 1988. The NYSE mailed notice
of its investigation of Gold's trading activities to his last
known residence address in February 1989, within a year
of his termination from a member firm. The NYSE sus
pended its investigation of Gold until it was able to lo
cate him in April 1990, when the NYSE received his
updated address from the CRD. Gold received actual
notice of the NYSE's resumed investigation in May
1990, and he received actual notice of the charges
against him in August 1991, when the NYSE's Division
of Enforcement served him with a Charge Memorandum.
He participated in a full evidentiary hearing before a
NYSE Hearing Panel at which he was represented by
counsel. The Hearing Panel dismissed the three charges
Gold denied. See supra n.S.
We hold that the NYSE's retention of jurisdiction to
investigate and later adjudicate Gold's alleged rules vio
lations through constructive notice was proper and con
stitutionally adequate. " 'Traditional notions of fair play
and substantial justice' " are not offended where an indi
vidual has consented to an administrative agency's exer
cise of continued jurisdiction through [**20] the service
of constructive notice. International Shoe Co. v. Wash

ington, 326 U.S. 310, 316, 66 S. Ct. 154, 90 L. Ed. 95
( 1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463, 61
S. Ct. 339, 85 L. Ed. 278 (1940)). Due process requires
no more.
III. CONCLUSION
The SEC's order affirming disciplinary action taken
against Gold by the NYSE is
AFFIRMED.
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Sanctions Imposed by Registered Securities Association on Remand
On remand, registered securities association modified the sanctions imposed on a former general securities repre
sentative of a member firm for violating association rules for (i) engaging in outside business activities without provid
ing his member firm with written notice; (ii) failing to appear for an on-the-record interview with association staff; and
(iii) engaging in conduct inconsistent with just and equitable principals of trade. Held, association's modification of
sanctions sustained.
Appeal filed: March 22, 2013
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I.
Kent M. Houston, formerly a general securities representative with First Wall Street Corp. ("First Wall Street" or
"the Firm"), a former NASD member firm, has appealed a decision by FINRA's National Adjudicatory Council
("NAC") reconsidering and modifying sanctions. nl On December 20, 20 II, n2 we sustained the [*2] NAC's findings
of fact and findings that Houston violated (i) NASD Rules 3030 and 2110 by engaging in outside business activity
without providing written notice to his member firm, and (ii) NASD Rules 8210 and 2110 by failing to appear for an
on-the-record interview ("OTR") with NASD staff. n3 But we also vacated the sanction imposed and remanded the
proceeding to the NAC for a sanctions redetermination. n4
nl On July 26, 2007, the Commission approved a proposed rule change filed by the National Association of
Securities Dealers, Inc. ("NASD") to amend NASD's Restated Certificate of Incorporation to ret1ect its name
change to Financial Industry Regulatory Authority, Inc. ("FINRA") in connection with the consolidation of the
member firm regulatory functions of NASD and NYSE Regulation, Inc. Order Granting Proposed Rule Change
Relating to Restated Certificate ofIncorporation ofNASD, Exchange Act Release No. 56146, 2007 SEC LEXIS
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1641 (July 26, 2007). Because this disciplinary proceeding was instituted before that date, we continue to use the
designation NASD.
[*3]

n2 Kent M. Houston, Exchange Act Release No. 66014,2011 SEC LEXIS 4491 (Dec. 20, 2011) (the "De
cember 20, 2011 Opinion").
n3 Following the consolidation of the member firm regulatory functions of NASD and NYSE Regulation,
Inc. into FINRA, FINRA began developing a new "Consolidated Rulebook" of FINRA Rules. The first phase of
the new consolidated rules became effective on December 15, 2008. See FINRA Regulatory Notice 08-57 (Oct.
2008). Because the complaint in this case was filed before the consolidated rules took effect, NASD rules apply.
See John B. Busacca, lll, Exchange Act Release No. 63312,2010 SEC LEXIS 3787, at *2 n.2 (Nov. 12, 2010),
petition denied, 449 F. App'x 886 (11th Cir. 2011 ).
n4 Houston, 2011 SEC LEXIS 4491, at *27.
We found that the sanction imposed--a bar for violating Rules 8210 and 2110 n5--was based on an NAC determi
nation that Houston's failure to appear for the OTR constituted a complete [*4] failure to respond to NASD's Rule
8210 request. This determination, we found, did not take into account that Houston had responded, apparently to
NASD's satisfaction, to two other Rule 8210 requests, and at least partially to a third Rule 8210 request. n6 We stated
that "because Houston did respond in some manner to NASD's request, any sanction imposed, whether a bar or other
wise, should analyze factors other than the presumptive unfitness indicated by a failure to respond in any manner." n7
n5 In light of the bar imposed for violating Rules 8210 and 2110, the NAC assessed but initially declined to
impose sanctions for Houston's failure to disclose his outside business activity in violation of Rules 3030 and
2110.
n6 Houston, 2011 SEC LEXIS 4491, at *24-25. All of the Rule 8210 requests at issue "were part of the same
investigation by NASD." !d. at *25.
n7 !d.
On remand, the NAC suspended Houston for two years and fined him$ 25,000 for his failure to provide OTR tes
timony [*5] in violation of Rules 8210 and 2110. The NAC also imposed a consecutive one-year suspension and an
additional $ 50,000 fine for Houston's failure to provide notice to the Firm of his outside business activity in violation of
Rules 3030 and 2110. We base our findings on an independent review of the record, and sustain the sanctions imposed.

II.
A. Findings of fact and violations of NASD Rules.
We presume familiarity with our prior findings. n8 As noted, we sustained the NAC's findings of fact and findings
that Houston violated (i) Rules 3030 and 2110 by engaging in outside business activity without providing the required
notice to First Wall Street, n9 and (ii) Rules 8210 and 2110 by refusing to attend the OTR. n10
n8 /d.
n9 NASD Rule 3030 prohibits a person associated with a member from being employed by, or accepting
compensation from, "any other person as a result of any business activity ... outside the scope of his relation
ship with his employer firm, unless he has provided prompt written notice to the member."
NASD Rule 2110 requires adherence to "high standards of commercial honor and just and equitable princi
ples of trade." Rule 2110 is violated by any conduct that violates another NASD rule. See, e.g., Wanda P. Sears,
Exchange Act Release No. 58075, 2008 SEC LEXIS 1521, at* 19 n.28 (July 1, 2008).
[*6]
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nlO NASD Rule 8210(a)(l) provides that NASD may require a person associated with a member "to pro
vide information orally, in writing, or electronically ... and to testify at a location specified by NASD staff."
To summarize those findings, Houston failed to give First Wall Street prompt written notice that he was appointed
on April24, 2001, to serve with his great aunt, Veta M. Boyd, as co-trustee of a trust established in 1971 for the benefit
of Mrs. Boyd and her late husband. nil Houston also failed to give First Wall Street prompt written notice when he was
appointed as the trust's sole trustee in June 2005. These failures were in contravention not only of Rule 3030 but also
First Wall Street's periodic requests from 2002 through 2005 that Houston disclose any outside business activities.
n I 1 Boyd's husband, Walter L. Boyd, died in 1986. The trust was established in 1971 to pay the trust's net
income to the Boyds on a monthly basis.
[*7]
Indeed, Houston did not disclose his trustee activities when he signed First Wall Street's "Independent Contractor
Agreement" in 2002 and 2003 despite the fact that the agreement (i) stated that Houston was to notify the Firm of such
activities, and (ii) appended an "Outside Business Activity Notification Form." nl2 Houston then misrepresented on
another First Wall Street form in 2004 that he had not "conducted any outside business activities during the past year."
n13
n12 The agreement expressly mentioned acting as a trustee as an example of an outside business activity.
Houston did not complete the appended form in 2002 or 2003.
n13 This form was entitled "Outside Business Activities Statement," and was separate from the form ap
pended to the Firm's "Independent Contractor Agreement."
Houston continued with his deception in 2005. He did not disclose his trustee activities after receiving a Firm
memorandum on August 29, 2005, stating that registered representatives and staff should contact the compliance [*8]
department "immediately in writing if you are currently listed as a trustee, ... or if you perform any duties that involve
compensation of any kind that does not come through the firm in the form of commissions and is not included on your
form U4 as an approved outside business activity." nl4 Houston then again misrepresented on another First Wall Street
form in October 2005 that he had not "accepted any appointment as trustee ... over any client including my immediate
family during the past year." nl5
nl4 Houston misrepresented on his Forms U4 (Uniform Application for Securities Industry Registration or
Transfer) dated July 29, 2005, and October 20, 2005, that he was not engaged in an outside business activity.
nl5 This form was attached to a second Firm memorandum dated September 8, 2005 reminding registered
representatives that they are required to request approval for acting as a trustee.
An NASD examination in December 2005 led to the discovery of Houston's outside business activity. During that
[*9] examination, First Wall Street's chief compliance officer learned that Houston had check-writing authority on an
account that Houston had opened for the trust at the Firm in 2001 (the "Boyd Trust Account"). n16 The Firm subse
quently learned that Houston had become sole trustee of the Boyd trust and that Houston had written numerous checks
on the Boyd Trust Account, some of which were payable to Houston's home equity line of credit account at Country
wide Bank. The Firm opened a formal investigation into Houston's trustee activities, and terminated Houston after he
failed to cooperate. n 17
nl6 The account application listed Houston and Mrs. Boyd as co-successor trustees and Houston as the ac
count representative. Houston was able to write checks on the account without Mrs. Boyd's signature.
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n17 As discussed in detail in the December 20, 2011 Opinion, Houston provided some but not all of the in
formation and documents requested by the Firm before refusing to cooperate. And some of the information he
provided was false.
[* 10]
It turned out that Houston had written checks on the Boyd Trust Account to pay himself over$ 355,000 in com
pensation from 2003 through January 2006. n18 Houston paid himself$ 41,600 in 2003, $ 167,000 in 2004, $ 119,000
in 2005, and$ 27,500 in January 2006. nl9

nl 8 The trust agreement authorized compensation for the trustee. Some of the checks were made payable to
Houston and others to Houston's Countrywide account.
n19 Mrs. Boyd also wrote approximately$ 99,000 worth of checks to Houston from the Boyd Trust Ac
count in 200 I and 2002. Houston also received commissions for transactions in the Boyd Trust Account.
After his termination, NASD began investigating Houston's possible misconduct at First Wall Street. NASD sent
two Rule 8210 requests to Houston in June and August 2006, which Houston appears to have complied with to NASD's
satisfaction. NASD sent a third Rule 8210 request to Houston in September 2006, to which Houston only partially re
sponded. To obtain a complete response, NASD sent follow-up [*11] letters to Houston in October and November
2006 repeating the request from September. Houston again failed to provide a complete response.
On September 7, 2007, NASD sent Houston a letter requesting that he appear for an OTR. After obtaining NASD's
agreement to twice reschedule the OTR, Houston sent NASD a letter stating that he had "nothing further to add and
[would] not be attending the (OTR)." The FINRA disciplinary action followed.

III.
Pursuant to Exchange Act Section 19(e)(2), we will sustain a FINRA sanction unless we find, "having due regard
for the public interest and the protection of investors," that the sanction is excessive or oppressive or imposes an unnec
essary or inappropriate burden on competition. n20 As part of this review, we must consider any aggravating or miti
gating factors n21 and whether the sanctions imposed by FINRA are remedial in nature and not punitive. n22
n20 15 U.S. C. § 78s( e)(2). Houston does not claim, and the record does not show, that FINRA's action im
posed an unnecessary or inappropriate burden on competition.
n21 See Saad v. SEC, 718 F.Jd 904, 906 (D.C. Cir. 2013); PAZ Sec., Inc. v. SEC, 494 F.Jd 1059, 1064-65
(D.C. Cir. 2007).
[*12]

n22 See Paz Sec., 494 F.Jd at 1065 ("The purpose of the order [must be] remedial, not penal.") (quoting
Wright v. SEC, 112 F.2d 89, 94 (2d Cir. 1940)).
Although the Commission is not bound by FINRA's Sanction Guidelines, we use them as a benchmark in conduct
ing our review under Exchange Act Section 19(e)(2). n23 We acknowledge that the Sanction Guidelines "do not pre
scribe fixed sanctions for particular violations" and "are not intended to be absolute." n24
n23 John Joseph Plunkett, Exchange Act Release No. 69766,2013 SEC LEXIS 1699, at *42 (June 14,
20 13). FINRA revised its Sanction Guidelines in 2011, but the NAC on remand applied the prior version of the
Sanction Guidelines (cited hereinafter as the "2007 Sanction Guidelines"). The NAC noted that, in the usual
proceeding, it applies the revised version of the Sanction Guidelines, which "are effective as of the date of pub
lication, and apply to all disciplinary matters, including pending matters." FINRA Sanction Guidelines at 8
(2011). But the NAC applied the 2007 Sanction Guidelines on remand because it was "in effect at the time [it]
issued its initial decision in December 2010 (and during Houston's appeal to the Commission)."
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[*13]

n24 2007 Sanction Guidelines at 1.
A. The sanctions imposed for violating Rules 8210 and 2110 were neither excessive nor oppressive.
The Sanction Guidelines state that a bar is standard "[i]f the individual did not respond [to Rule 8210 requests] in
any manner." n25 But where mitigation exists, the Sanction Guidelines provide that an adjudicator should "consider
suspending the individual in any or all capacities for up to two years." n26 The Sanction Guidelines also recommend a
fine of$ 10,000 to$ 25,000 for "[f]ailure to [r]espond [c]ompletely." n27
n25 /d. at 35. The 2011 revisions to the Sanction Guidelines provide that a bar is standard where an indi
vidual has provided a partial but incomplete response to a Rule 8210 request "unless the person can demonstrate
that the information provided substantially complied with all aspects of the request." FINRA Sanction Guide
lines at 33 (20 l 1).
n26 2007 Sanction Guidelines at 35. The Sanction Guidelines include a list of non-exhaustive aggravating
and mitigating factors. See id. at 6-7.
[*14]

n27 See id. at 35. A higher range of$ 25,000 to$ 50,000 is recommended for "[f]ailure to [r]espond" in any
manner. /d. And a lower range of$ 2,500 to$ 25,000 is recommended for "[t]ailure to [r]espond [i]n a [t]imely
[m]anner." /d.
The Sanction Guidelines also identify two "principal considerations" for determining sanctions where an individual
has failed to respond to Rule 8210 requests. They are (i) the "[n]ature of the information requested"; and (ii) "[ w]hether
the requested information has been provided and, if so, ... the number of requests made, the time respondent took to
respond, and the degree of regulatory pressure required to obtain a response." n28 The NAC's decision to suspend Hou
ston for two years and fine him$ 25,000 for his failure to provide OTR testimony in violation of Rules 8210 and 2110
is supported by application of these considerations.
n28 /d.
First, the [* 15] OTR that Houston refused to attend was important. It concerned the nature and scope of Houston's
outside business activity. As we previously have stated, prompt notice to firms of an associated person's outside busi
ness activity permits the firm to object to the outside activity at a meaningful time and exercise any appropriate supervi
sion. n29
n29 Sears, 2008 SEC LEXIS /521, at *26-27; see also Order Approving Proposed Rule Change Relating to
Outside Business Activities of Associated Persons of Member Firms, Exchange Act Release No. 26178, 1988
SEC LEX1S 2032, at *1 (Oct. 13, 1988) (approving NASD's enactment of Rule 3030 to address the securities
industry's growing concern about preventing harm to the investing public or a firm's entanglement in legal diffi
culties based on an associated person's unmonitored outside business activities); Proposed Rule Change by
NASD Relating to Outside Business Activities of Associated Persons, Exchange Act Release No. 26063, /988
SEC LEXIS /84/, at *2-3 (Sept. 6, 1988).
[*16]
Houston argues that information concerning his outside business activity was unimportant by the time of the OTR
because he had admitted to NASD that he had violated Rule 3030. But an associated person may not "second guess"
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NASD's requests for information, or "take it upon [himself] to determine whether information is material to an NASD
investigation of [his] conduct." n30 And "Rule 8210(a) has no requirement that NASD explain its reasons for making
the information request or justify its relevance." n3l
n30 CMG Institutional Trading, LLC, Exchange Act Release No. 59325,2009 SEC LEXIS 215. at *21, *26
(Jan. 30, 2009) (citation omitted); Charles C. Fawcett, IV, Exchange Act Release No. 56770,2007 SEC LEXIS
2598, at* i8-19 (Nov. 8, 2007) ("As we have often noted, recipients of requests under Rule 8210 must promptly
respond to the requests or explain why they cannot. They may not refuse such requests on the grounds of rele
vance or otherwise set conditions on their compliance, and NASD is not required to justify its information re
quests in order to obtain compliance from members and their associated persons.").
[* 17]

n31 CMG Institutional Trading, 2009 SEC LEXIS 215, at *26; Morton Bruce Erenstein, Exchange Act Re
lease No. 56768,2007 SEC LEXIS 2596, at *13 (Nov. 8, 2007), affd, 316 F. App'x 865 (11th Cir. 2008).
Moreover, Houston misunderstands the purpose of the OTR. Information concerning Houston's outside business
activity was important not only because it concerned Houston's Rule 3030 violation but also because it concerned
whether Houston defrauded and misappropriated funds from the Boyd trust. Houston's refusal to attend the OTR, there
fore, impeded NASD's investigation into potentially serious misconduct against a customer of his firm.
Second, despite NASD's repeated requests and granting of accommodations to Houston, NASD was still unable to
obtain Houston's attendance at the OTR. Houston responded to NASD's initial letter scheduling the OTR by stating that
he would attend only if NASD provided him with (i) the " [w]ording of the 2110 violation in question"; (ii)
"[s]entencing guidelines on violation[* 18] 2110 & 3030"; and (iii) "[r]ecent broker history of sentences handed down
and accepted by" respondents for violating Rules 3030 and 2110. NASD repeated its request in a subsequent letter,
warning Houston that he could not impose conditions on his testimony and that failure to appear and testify at the OTR
would be "grounds for formal disciplinary action." n32 But NASD also accommodated Houston by directing him to the
location on NASD's website for the text of Rule 2110, the Sanction Guidelines, synopses of settled disciplinary actions,
and hearing panel and NAC decisions. NASD then twice postponed the OTR to accommodate Houston before finally
receiving a letter from him stating that he had "nothing further to add and [would] not be attending the (OTR)."
n32 See note 30.
Moreover, while Houston responded to NASD's initial three Rule 8210 requests for information and documents, his
responses to those requests were untimely and his response to the third request was incomplete. n33 In fact, NASD sent
Houston [* 19] two follow-up letters demanding that he fully comply with its third Rule 8210 request, but he still failed
to produce all the documents requested. These included copies of checks written from Houston's Countrywide account,
n34 documents substantiating payments Houston claimed were for Mrs. Boyd's care, and Houston's tax returns for 2003
through 2005. n35
n33 The record belies Houston's contention that he provided all information and documents requested in a
timely manner. Houston's responses to NASD's initial three Rule 8210 requests were each approximately two
weeks late, and he never fully responded to the third request.
n34 Houston claimed that Countrywide does "not send checks."
n35 Houston questioned NASD's "legal authority" for requesting his tax returns.
Houston contends that the severity of his Rule 8210 violation is mitigated by the fact that he misunderstood the
purpose of the OTR. Houston claims that he thought the OTR "was provided to [him] if [he] wanted to fight the [outside
business [*20] activity] issue," and that he did not attend because he "admitted [his] guilt" and "asked to move on to an
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equitable settlement." Houston blames NASD for his purported misunderstanding because it did not explain that the
OTR "was for further questioning" despite knowing that Houston "did not have legal counsel." n36
n36 Houston claims that NASD neglected to explain the purpose of the OTR so that it could charge him
with violating Rule 8210, and that NASD told him he "didn't need legal counsel as ... [he] was pleading guilty
to the outside business activity charge." Neither claim is supported by the record.
Houston's contention has no merit. NASD's letter to Houston scheduling the OTR stated clearly that the OTR was
an "on-the-record interview" pursuant to Rule 8210, and that Houston was "obligated to appear." n37 NASD's letter
neither stated nor implied that the OTR was a hearing or that a determination had been made to charge Houston with
Rule violations. Moreover, Houston was responsible for understanding [*21] his obligations as a securities profession
al, including those under Rule 8210. n38
n37 In a subsequent letter, NASD reiterated that the OTR was an "on-the-record interview" and that NASD
was authorized pursuant to Rule 8210 to require Houston "to provide information and to testify at a location
specified by the Staff." The letter reminded Houston that he was "obligated to appear" and that "failure to appear
and testify truthfully, alone, is grounds for formal disciplinary action."
n38 See Hans N. Beerbaum, Exchange Act Release No. 55731, 2007 SEC LEXIS 971, at * 19 & n.22 (May
9, 2007) ("We have repeatedly held that members and their associated persons cannot shift their burden of com
pliance to the NASD.") (internal quotation omitted); Kirk A. Knapp, Exchange Act Release No. 30391, 1992
SEC LEXIS 430, at* 11 n.15 (Feb. 21, 1992) (Respondent "cannot shift his responsibility for compliance with
regulatory requirements to ... NASD.").
[*22]
Finally, the sanctions are remedial and not punitive. We have stressed the importance of Rule 8210 in connection
with NASD's "obligation to police the activities of its members and associated persons." n39 "Without subpoena power,
NASD must rely on Rule 8210 to obtain information from its members necessary to carry out its investigations and ful
fill its regulatory mandate." n40 Failure to respond to Rule 8210 requests "impedes NASD's ability to detect misconduct
that threatens investors and markets." n411t is therefore "critically important to the self-regulatory system that members
and associated persons cooperate with NASD investigations." n42 Houston's misconduct was therefore serious, and the
sanctions imposed will protect the public by encouraging Houston (upon the lifting of his suspension) as well as others
to respond to Rule 8210 requests completely and in a timely manner. n43
n39 CMG Institutional Trading, 2009 SEC LEXIS 215, at *15 (quoting Paz Sec. Inc., Exchange Act Release
No. 57656,2008 SEC LEXIS 820, at *12 (Apr. 11, 2008), petition denied, 566 F.3d 1172 (D.C. Cir. 2009)).
[*23]

n40 !d. at 15.
n41 Howard Brett Berger, Exchange Act Release No. 58950,2008 SEC LEXIS 3141, at *13-14 (Nov. 14,
2008), petition denied, 347 F. App'x 692 (2d Cir. 2009); see also Joseph Patrick Hannan, Exchange Act Release
No. 40438, 1998 SEC LEXIS 1955, at *9 (Sept. 14, 1998) ("We have repeatedly stressed the importance of co
operation in NASD investigations .... Failures to comply [with Rule 8210 requests] are serious violations be
cause they subvert the NASD's ability to carry out its regulatory responsibilities.").
n42 Erenstein, 316 F. App'x at 871.
n43 See Siegel v. SEC, 592 F.3d 147, 158 (D.C. Cir. 2010) (noting that deterrence may be considered as
part of the overall remedial inquiry in determining sanctions).
B. The sanctions imposed for violating Rules 3030 and 2110 were neither excessive nor oppressive.
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The Sanction Guidelines state that a suspension of up to one year for [*24] violating Rule 3030 should be consid
ered "[w]hen the outside business activities involve aggravating conduct." n44 The Sanction Guidelines also recom
mend a fine of$ 2,500 to $ 50,000. n45
n44 2007 Sanction Guidelines at 14. The Sanction Guidelines recommend a 30-day suspension "[w]hen the
outside business activities do not involve aggravating conduct." !d. And the Sanction Guidelines recommend a
bar or suspension longer than one year "[i)n egregious cases, including those involving a substantial volume of
activity or significant injury to customers of the firm." !d.
n45ld.
The Sanction Guidelines further identify five "principal considerations" for determining sanctions for violating
Rule 3030. They are (i) "[w]hether the outside activity involved customers of the firm"; (ii) " [w]hether outside activity
resulted directly or indirectly in injury to customers of the firm and, if so, the nature and extent of the injury"; (iii) the
"duration of the outside activity, the number of customers, [*25] and the dollar volume of sales"; (iv) "[w]hether the
respondent's marketing and sale of the product or service could have created the impression that the employer (member
firm) had approved the product or service"; n46 and (v) "[w]hether the respondent misled his or her employer member
firm about the existence of the outside activity or otherwise concealed the activity from the firm." n47
n46 This proceeding does not involve the marketing and sale of First Wall Street products or services, and
therefore the fourth principal consideration is not applicable here.
n47 2007 Sanction Guidelines at 14. The Sanction Guidelines also list as principal considerations in deter
mining sanctions for all violations, among other factors, "[w]hether the respondent engaged in the misconduct
over an extended period of time," "[w]hether the respondent's misconduct resulted in the potential for respond
ent's monetary or other gain," and "[w]hether the respondent attempted to conceal his or her misconduct or to
lull into inactivity, mislead, [or] deceive ... the member firm with which he or she is/was associated". !d. at 6-7.
[*26]
The NAC's decision to impose an additional and consecutive one-year suspension and$ 50,000 fine for Houston's
failure to provide prompt written notice of his outside business activity to the Firm in violation of Rules 3030 and 2110
is supported by application of the above considerations. n48 Indeed, Houston's misconduct involved four significant
principal considerations: firm customer, duration, substantial monetary gain, and concealment. n49 Houston's outside
business activity not only involved a First Wall Street customer, the Boyd trust, but also extended over a long period of
time (200 I through 2005). Houston's outside business activity resulted in substantial gain of over$ 450,000 for Hou
ston, including approximately $ 355,000 in checks that Houston wrote to himself or his home equity line of credit from
the Boyd Trust Account. And Houston repeatedly misled First Wall Street about his trustee activities. As discussed
above, Houston misrepresented on one form that he sent the Firm in 2004 that he had not "conducted any outside busi
ness activities during the past year," and he misrepresented on another form that he sent the Firm in 2005 that he had not
"accepted any appointment [*27] as trustee ... over any client including my immediate family during the past year."
n50
n48 It should be noted with respect to the second principal consideration that, while NASD was investigat
ing whether Houston's trustee activities resulted in injury to the Boyd trust through the misappropriation of its
funds, Houston's refusal to attend the OTR impeded NASD's investigation into this issue. We therefore make no
finding with respect to whether there was or was not customer harm. For similar reasons discussed below, we
also reject Houston's contention that a lack of investor injury warrants lesser sanctions.
n49 See 2007 Sanction Guidelines at 6-7, 14.
n50 This pattern of deception, and Houston's additional failure to report his trustee activities in response to
repeated requests from the Firm, disprove Houston's contention that there was no aggravating conduct here and
that he merely failed to "correctly sign[]" certain documents.
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We find no mitigating factors here. Houston contends that, [*28] before the commencement of this proceeding,
he admitted culpability to NASD for violating Rules 3030 and 2110. Houston further contends that he accepts responsi
bility for his actions and will not commit future violations. But acceptance of responsibility is mitigating only when it
occurs "prior to detection and intervention by the firm ... or a regulator." n51 Moreover, Houston's assurances are un
convincing because of his attempts to shift blame for his misconduct. For instance, Houston asserts that he never would
have violated Rule 3030 if the Firm's "compliance officer had caught [his] mistake [in signing an incorrect business
activity form] and sent it back to [him] for correction."
n51 2007 Sanction Guidelines at 6.
Houston further claims that the Firm "knew of [his] trustee activities" because the file he set up for the Boyd Trust
Account in 2001 included a "legal document of [his] appointment as [c]o-[t]rustee," and because his name was on the
Boyd Trust Account checks which were "shown [*29] on [the Boyd trust's] monthly statement for [the] compliance
examination." n52 Regardless of whether the Boyd Trust Account file or the Boyd trust's monthly statement indicated
that Houston was serving as a trustee, Houston remained responsible as an associated person to provide prompt notice
of his outside business activity "in the form required by" the Firm. n53 Houston cannot shift his responsibility for com
pliance with Rule 3030 to a supervisor, compliance officer, or anyone else at the Firm. n54 Houston's attempt to do so
demonstrates a fundamental misunderstanding of his responsibilities as a securities professional.
n52 Houston also claims that First Wall Street knew of his trustee activities because (i) it was the Firm's
idea that he receive compensation for his services as a trustee because he "could not receive trading commis
sions"; (ii) he sent First Wall Street a document appointing him as sole trustee in late 2005; and (iii) the Firm's
compliance department had him under special supervision "[a]s a trustee on [the Boyd Trust] account, as broker
of record and with [First Wall Street] as dealer of record," and that he "had monthly meetings with compliance
concerning any and all activities of Boyd's account." These claims are not supported by the record.
[*30]

n53 NASD Rule 3030. Moreover, as discussed above, Houston not only failed to provide notice of his trus
tee activities on the forms provided by First Wall Street, he also falsely claimed on certain of those forms that he
had no such activities.
n54 See Scott Epstein, Exchange Act Release No. 59328, 2009 SEC LEXIS 217, at *73 (Jan. 30, 2009) ("We
have held repeatedly that a respondent cannot shift his or her responsibility for compliance with an applicable
requirement to a supervisor.") (citation and internal quotation omitted), affd, 416 F. App'x 142 (3d Cir. 2010).
C. Houston's remaining contentions lack merit.
We reject Houston's remaining contentions. Houston contends that his lack of disciplinary history should be con
sidered mitigating. FINRA has repeatedly held that a lack of disciplinary history is not mitigating for purposes of sanc
tions because an associated person should not be rewarded for acting in accordance with his duties as a securities pro
fessional. We find FINRA's application of its [*31] Sanctions Guidelines reasonable and have consistently affirmed
FINRA's choice in so holding. n55
n55 Philippe N. Keyes, Exchange Act Release No. 54723, 2006 SEC LEXIS 2631, at*23 (Nov. 8, 2006). But
cf Matthew J. Collins v. SEC, 736 F.Jd 521, 526 (D. C. Cir. 2013) (noting, in the context of an appeal from an
administrative proceeding, that disciplinary history is properly considered a mitigating factor); Robert L. Burns,
Advisers Act Release No. 3260, 2011 WL 3407859, at* 11 (Aug. 5, 2011) (considering petitioner's clean disci
plinary history as a mitigating factor in an appeal from an administrative law judge's initial decision).
Houston contends that he "provided seven years of substantial assistance in this investigation" by meeting his "ob
ligation to provide [h]onest and [t]ruthful information requested of [him] in a timely manner without regulatory [*32]
pressure." In addition to the fact that this contention is contradicted by the record as set forth above, associated persons
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do not provide substantial assistance by fulfilling their obligations to cooperate with NASD investigations. n56 There is
also no indication in the record that Houston otherwise provided substantial assistance to NASD.
n56 Keyes, 2006 SEC LEXIS 263I, at*24 (Respondent's "cooperation in the [NASD] investigation was con
sistent with the responsibilities he agreed to when he became an associated person and does not constitute sub
stantial assistance.").
Houston contends that he should receive credit because he wanted to settle this proceeding and that NASD "never
negotiated in good faith." But NASD had no obligation to settle this proceeding on Houston's terms, and settlement ne
gotiations are irrelevant to the sanctions determination. n57 Moreover, the record does not contain any evidence that
NASD acted in bad faith.
n57 See Richard A Neaton, Exchange Act Release No. 65598, 20I I SEC LEXIS 37I9, at *36 (Oct. 20,
2011) ("We have previously held that [settlement] negotiations are not relevant to our determination of sanctions
in a contested proceeding."); Clyde J. Bruff, Exchange Act Release No. 40583, 1998 SEC LEXIS 2266, at *14
(Oct. 21, 1998) ("The NASD is not obligated to accept [a settlement] offer once made."), petition denied, 198
F.3d 253 (9th Cir. 1999).
[*33]
Houston contends that the sanctions imposed by the NAC should have been in line with lesser sanctions that have
been imposed in proceedings settled by NASD. n58 But "[w]e have repeatedly observed that comparisons to sanctions
in settled cases are inappropriate" because pragmatic considerations justify the acceptance of lesser sanctions in negoti
ating a settlement "such as the avoidance of time-and-manpower-consuming adversary proceedings." n59 Moreover, the
appropriate sanction in any case "depends on the particular facts and circumstances presented." n60 "Litigated cases
typically present a fuller, more developed record of facts and circumstances for purposes of assessing appropriate sanc
tions than do settled matters." n61
n58 Houston specifically refers to the sanction imposed upon settlement by Letter of Acceptance, Waiver
and Consent in FINRA Case Nos. 2012033265101, 201024740901, 2011029832701, and 2012031636001.
n59 Michael C. Pattison, CPA, Exchange Act Release No. 67900,2012 SEC LEXIS 2973, at *47 (Sept. 20,
20 12); Castle Sec. Corp., Exchange Act Release No. 52580, 2005 SEC LEXIS 2628, at * 18 n.24 (Oct. 11, 2005)
(same).
[*34]

n60 Pattison, 2012 SEC LEXIS 2973, at *49; see also Dennis S. Kaminski, Exchange Act Release No.
65347,2011 SEC LEXIS 3225, at *41 (Sept. 16, 2011) ("[W]e consistently have held that the appropriateness of
the sanctions imposed depends on the facts and circumstances of the particular case and cannot be determined
precisely by comparison with action taken in other cases."); Butz v. Glover Livestock Comm'n Co., Inc., 411 U.S.
182, 187 ( 1973) (holding that "[t]he employment of a sanction within the authority of an administrative agency
is ... not rendered invalid in a particular case because it is more severe than sanctions imposed in other cases");
Geiger v. SEC, 363 F.3d 481, 488 (D.C. Cir. 2004) (holding that, because the "Commission is not obligated to
make its sanctions uniform," court would not compare sanction imposed in case to those imposed in previous
cases).
n61 Pattison, 2012 SEC LEXIS 2973, at *49.
Houston contends that lesser sanctions [*35] are warranted because his conduct did not result in injury to inves
tors. But the OTR that NASD requested pursuant to Rule 8210 concerned whether the Boyd trust, an investor and First
Wall Street customer, was harmed by Houston's trustee activities. It was Houston's refusal to attend the OTR that im
peded NASD's ability to determine whether there was any harm to the Boyd trust. n62
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n62 Paz Sec., 2008 SEC LEXIS 820, at* 17-20 (finding lack of evidence of customer harm not to be miti
gating where "NASD was prevented from determining whether Applicants engaged in ... potentially harmful
conduct ... because Applicants did not answer its information requests").
Houston contends that the suspensions imposed should be vacated because he has suffered enough as a result of this
proceeding. Houston asserts that the two plus years in which he has not been "able to practice [his] trade is enough to
prevent the recurrence of misconduct." But any collateral consequence that Houston may have suffered as [*36] are
sult of his misconduct or from the disciplinary proceeding that followed, such as the impact on his reputation, career, or
finances, is not a mitigating factor. n63
n63 See, e.g., Jason A. Craig, Exchange Act Release No. 59137, 2008 SEC LEXIS 2844, at *27 (Dec. 22,
2008) ("We also do not consider mitigating the economic disadvantages [respondent] alleges he suffered be
cause they are a result of his misconduct."); Ramiro Jose Sugranes, Exchange Act Release No. 35311, 1995 SEC
LEXIS 234, at *4 (Feb. 1, 1995) ("[A]ny difficulty [Respondent] has encountered in securing employment is a
direct consequence of his own misconduct, rather than a reason for reducing his suspension.").
Houston further contends that the consequences to his career from this proceeding have been exacerbated because
NASD, despite knowing that Houston did not have legal counsel, did not inform him [*37] that our prior decision va
cating the sanctions imposed and remanding the proceeding for a sanctions redetermination meant that he was no longer
prohibited from associating with a member firm. As a result, Houston contends, he "sat out another full year believing
[he] was still suspended." n64 But Houston's misunderstanding is not reasonable considering that the order accompany
ing our prior decision stated clearly "that the sanction imposed by [NASD] on Kent M. Houston in this proceeding ...
is, vacated." n65 Moreover, NASD had no obligation to explain our prior decision to Houston or otherwise provide him
with legal advice.
n64 Houston claims that NASD's inaction was "[d]eliberate[] and [i]ntentional[]," and that it knew he be
lieved he was still suspended. This claim is not supported by the record.
n65 Houston, 201 I SEC LEXIS 4491, at *30.
Finally, for the first time in this proceeding, Houston contends that he is unable to pay the fines imposed. But Hou
ston has failed to carry [*38] his burden of proving inability to pay because he did not provide any supporting evi
dence for this contention. n66 Moreover, Houston did not show below that his financial hardship has resulted from a
subsequent change in circumstances. n67
n66 See Castle Sec., 2005 SEC LEXIS 2628, at *19 (finding that respondent did not meet its "burden of
demonstrating an inability to pay" because respondent did not introduce documentation concerning the deterio
ration in its financial situation); Michael H. Novick, Exchange Act Release No. 37503, 1996 SEC LEXIS 1994, at
*6 (July 31, 1996) (noting that respondent "bears the burden of demonstrating an inability to pay the fine" in an
NASD proceeding); 2007 Sanction Guidelines at 5 ("The burden is on the respondent to raise the issue of inabil
ity to pay and to provide evidence thereof.").
n67 2007 Sanction Guidelines at 5 ("If a respondent does not raise the issue of inability to pay during the in
itial consideration of a matter before 'trial-level' Adjudicators, Adjudicators considering the matter on appeal
generally will presume the issue of inability to pay to have been waived (unless the inability to pay is alleged to
have resulted from a subsequent change in circumstances).").
[*39]
Accordingly, for the foregoing reasons, we find that the sanctions imposed on Houston are neither excessive nor
oppressive within the meaning of Exchange Act Section 19(e).
An appropriate order will issue. n68

2014 SEC LEXIS 614,

*

Page 12

n68 We have considered all of the parties' contentions. We have rejected or sustained them to the extent that
they are inconsistent or in accord with the views expressed in this opinion.
By the Commission (Chair WHITE and Commissioners AGUILAR, GALLAGHER and STEIN); Commissioner
PIWOWARnot participating.
On the basis of the Commission's opinion issued this day, it is
ORDERED that the sanctions imposed by FINRA on Kent M. Houston be, and they hereby are, sustained.
By the Commission.
Legal Topics:
For related research and practice materials, see the following legal topics:
Civil ProcedureSanctionsGeneral OverviewCriminal Law & ProcedureGuilty PleasGeneral OverviewSecurities
LawSelf-Regulating EntitiesNational Association of Securities Dealers
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Review of Disciplinary Action Taken by FINRA
Admin. Proc. File No. 3-13678
SECURITIES AND EXCHANGE COMMISSION
SECURITIES EXCHANGE ACT OF 1934 Release No. 62178
2010 SEC LEXIS 1761
May 26,2010
ACTION:
[*1] ORDER SUSTAINING DISCIPLINARY ACTION
COUNSEL: Gregory Bartko, Esq., for John M.E. Saad.

Marc Menchel, Gary Demelle, and Carla Carloni, for the Financial Industry Regulation Authority, Inc.
TEXT: OPINION OF THE COMMISSION

REGISTERED SECURITIES ASSOCIATION-- REVIEW OF DISCIPLINARY PROCEEDINGS
Misappropriation
Registered securities association found that registered representative, while associated with member firm, inten
tionally filed a false reimbursement claim and misappropriated member firm's funds. Held, association's findings of
violations and sanctions are sustained.
Appeal filed: November 4, 2009
Last brief received: February 17, 20 I 0

I.
John M.E. Saad, formerly a registered representative associated with Homer, Townsend & Kent ("HTK"), a FINRA
member firm, appeals from FINRA disciplinary action. nl FINRA found that Saad misappropriated funds ofHTK's
parent company, member firm Penn Mutual Life Insurance Co. ("Penn Mutual"), in violation ofNASD Rule 2110 by
accepting reimbursement based on Saad's submission of false expense reimbursement requests and receipts. FINRA
barred Saad in all capacities and assessed costs. n2 We base our findings on an independent review of the record. [*2]
n1 On July 26, 2007, we approved a proposed rule change filed by National Association of Securities Deal
ers, Inc. ("NASD") to amend NASD's Restated Certificate of Incorporation to reflect its name change to Finan
cial Industry Regulatory Authority, Inc., or FINRA, in connection with the consolidation of NASD and certain
member-regulation, enforcement, and arbitration functions of the New York Stock Exchange (''NYSE"). See
Securities Exchange Act Rei. No. 56146 (July 26, 2007), 91 SEC Docket 517. Although the investigation into
Saad's misconduct was initiated before the consolidation, the complaint was filed afterwards. For simplicity's
sake, we refer only to FINRA.
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n2 NASD Rule 2110 requires that members "observe high standards of commercial honor and just and eq
uitable principles of trade."
As part of the effort to consolidate and reorganize NASD's and NYSE's rules into one FINRA rulebook,
NASD Rule 2110 (which was otherwise unchanged) was codified as FINRA Rule 2010, effective December 15,
2008. See FINRA Regulatory Notice 08-57 (Oct. 2008). Because the conduct at issue occurred before NASD
Rule 2110 was codified as FINRA Rule 2010, we will continue to refer to NASD Rule 2110. NASD Rule 2110
is applicable to Saad through NASD General Rule 115 (now FINRA Rule 140), which provides that persons as
sociated with a member have the same duties and obligations as a member. See generally Kirlin Sec., Inc., Ex
change Act Rei. No. 61135 (Dec. 10, 2009), 97 SEC Docket 23299, 23300 n.4 (describing NASD Rules 2110
and 140 with respect to the rule consolidation).
[*3]

II.
The parties do not dispute the underlying facts in this matter. In the summer of 2006, Saad served as Penn Mutual's
regional director in Atlanta, Georgia, and was registered with Penn Mutual's broker-dealer affiliate, HTK, as an invest
ment company products and variable contracts limited representative, general securities representative, and general se
curities principal. Saad testified at his disciplinary hearing that his chief duties were recruiting insurance agents to sell
Penn Mutual's insurance products as independent contractors and helping existing Penn Mutual independent contractors
build their business.
Saad's career at Penn Mutual started promisingly. He was a large producer, traveled extensively on recruiting trips,
and earned various production awards. By the end of 2005, however, Saad's production declined, to the point he "had
almost halted travel for a period of time." By June 2006, Saad received a production warning from Penn Mutual. During
his disciplinary hearing, Saad blamed his drop in productivity on an illness of one of his year-old twin sons, although he
acknowledged that he neither told his employer about his son's health problems nor requested time off [*4] as a result.

A. Saad's Fabricated Receipts and False Expense Report
Saad testified that, the month after receiving the production warning, he had "a really good recruiting opportunity"
in Memphis, Tennessee, scheduled for Monday, July 10, 2006. Saad testified that he intended to travel to Memphis the
day before the meeting. On the way to the airport, however, he learned the meeting had been canceled. Upon learning of
the canceled meeting, Saad "panicked because my travel was down dramatically." Saad testified that he instead checked
into an Atlanta-area hotel for two nights: Sunday, July 9 and Monday, July 10. Saad explained that he did not go into
the office during this time "[b]ecause I had told me [sic] staff that I was going to be in Memphis. I was concerned with
the fact that when that appointment cancelled, that if I had gone to the office, that it would have been evident that I had
n't done any travel."
Two weeks later, Saad flew to Penn Mutual's home office, where, Saad testified, "they formally told me, essential
ly, that it was a 60-day production warning." He explained, "Essentially, I was told that production had fallen, and they
needed to see results."
A week after [*5] this production warning, Saad submitted his July expense report for processing. Typically,
Saad paid office expenses and overhead directly out of an office account into which Penn Mutual wired$ 6,300 at the
beginning of each month. However, for expenses Saad incurred personally, including travel, Saad would submit a
month-end expense report, along with receipts, to the office administrator, who would then submit the materials to Penn
Mutual. Once approved, Saad would transfer the approved amount out of the office account into his personal account or
use that money to pay his credit card bill directly.
By the time Saad submitted his July expense report, he "felt total pressure ... to show that this recruiting trip [to
Memphis] had occurred." He added, "I had to show that I was somewhere because the only way that the home office
could verify my travel or work ethic or whatever was being questioned was on my expense reports." Saad submitted an
expense report that included a receipt of$ 478 for a round-trip airline itinerary, showing travel from Atlanta to Mem
phis on July 9, 2006 and returning on July II, 2006. Saad also included a hotel receipt of$ 274.44 that showed a
two-night [*6] stay in a Memphis-area hotel for July 9 though July II, 2006. These receipts, of course, were fakes.
Saad admitted that he fabricated them by copying information and company logos from the Internet.
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Unrelated to the claimed Memphis trip, Saad also submitted a $ 392.19 receipt for the purchase of a cell phone,
dated July 14, 2006. The section on the receipt indicating the name of the cell phone recipient was blacked out, and a
handwritten note on the receipt stated: "new cell phone, old Treo broke." Saad acknowledged writing the note on the
receipt, but could not recall whether he had blacked out the recipient's name (although, he acknowledged during his
investigative "on-the-record" testimony, ''I'm assuming I probably did").
Regardless of whether he blacked out the name, Saad admitted he had not purchased the cell phone to replace his
phone. He instead purchased the phone for Magdaline Moser, an insurance agent affiliated with At1ac, Inc.'s Atlanta
office. Saad testified that he hoped to recruit Moser to sell Penn Mutual products and that, in exchange for the cell
phone, Moser would introduce him to other prospects in At1ac's Atlanta office.
Saad stated that he had never before purchased [*7] a cell phone for someone he was recruiting, but claimed "I
had the right to expense items that I felt necessary to help them with their production." He also claimed that he had
purchased other equipment, such as laptops, for people he was recruiting and "thought that a cell phone is something
that could have helped with [Moser's] production." When asked why-- if the expense was legitimate, as he claimed-
he altered the receipt instead of just submitting it at face value, Saad responded, "if I put down that I spent a cell phone
[sic] for a new rep, then, you know, I just wanted -- you know, I was under the pressure of the situation that I just said,
you know, I'm just going to put it down as my own, but I should have put it down as exactly the way it should have been
put down and expensed it that way." The Hearing Panel, "having observed Respondent's demeanor while testifying," did
not find credible Saad's claim that his purchase of a cell phone for Moser "was consistent with previously approved
business equipment." Moreover, Saad stated during his on-the-record testimony that his purchase of a cell phone for
Moser "probably wouldn't have been" an approved expense.
B. Discovery [*8]

of Saad's Falsified Expense Report

The falsehoods in Saad's expense report might have gone unnoticed, except Saad also submitted an authentic, unal
tered receipt for four drinks purchased on Sunday evening, July 9, at an Atlanta hotel lounge. The office administrator
questioned Saad about the drink receipt, noting it showed Saad was in Atlanta-- not Memphis-- on the evening of July
9. Saad withdrew the receipt and threw it away, because, he explained, "if she [the office administrator] knew that I was
in Atlanta, then it wouldn't help my production."
The office administrator retrieved the receipt from the trash. She submitted it, along with her concerns, to Penn
Mutual's home office, writing that Saad's receipts for Memphis were part of a "BOGUS TRIP." When Penn Mutual ap
proached Saad about his claimed expenses, Saad admitted he had not gone to Memphis. He offered to reimburse Penn
Mutual, but Penn Mutual declined reimbursement and terminated him. n3
n3 HTK also terminated Saad, effective September 16, 2006. Saad testified at his disciplinary hearing that
he was then associated with National Life Insurance Company, but not registered to sell securities.
[*9]
C. FINRA Investigation
Approximately two months after Saad was terminated, FINRA asked Saad to provide information about his dis
charge by HTK and whether he improperly submitted expense reports for expenses not actually incurred, and, if so,
why. n4 Saad responded that, "[a]fter an extensive audit, it was determined that on my July 2006 expense report a
charge of under$ 750 for a business trip that had yet to occur was posted." He added, "I must stress that I was given
authority to manage expenses for more than$ 75,000 annually over the past 5 112 years (over$ 350,000). It is an under
$ 750 business expense from one (1) expense report that Penn Mutual has found to be 'improperly submitted' after an
extensive audit."
n4 The Office of Insurance for the Commonwealth of Kentucky ("Kentucky Office of Insurance") also
asked Saad to provide a detailed response to "a complaint involving your actions as an agent." Saad answered
that, "[a]fter an extensive audit, [Penn Mutual] determined that on my July 2006 expense report a charge of un
der$ 750 for a business trip that had yet to occur was posted." Saad added, "I asked [Penn Mutual] ifi could re
pay the isolated expense deemed 'improperly submitted' but they declined to accept my offer. They in turn de
cided to terminate my employment." The Kentucky Office oflnsurance informed Saad approximately six weeks
later that, "[a]t this time, there is insufficient evidence to support administrative action against you.''

Page 4
20IO SEC LEXIS 1761, *

[*10]
Approximately six months later, in April 2007, a FINRA examiner telephoned Saad to ask again about his termina
tion. According to a FINRA file memorandum about that conversation, Saad acknowledged "HTK's issue with the air
fare and hotel expense is valid," but claimed that he did not know Moser and that he did not know why HTK was ques
tioning his cell phone expense. Saad, however, later admitted buying the cell phone for Moser during his on-the-record
testimony.
In July 2007, FINRA informed Saad that it would bring a disciplinary proceeding against him for "submitting false
expense reports to Penn Mutual, the parent company of [HTK], and receiving reimbursement to which you were not
entitled, in violation of NASD Conduct Rule 2 I I 0." FINRA wrote that, if Saad wished to settle the matter, he could sign
an enclosed Letter of Acceptance, Waiver and Consent, pursuant to which Saad would "consent to the imposition of a
bar from the securities industry."
Saad declined FINRA's offer, and FINRA filed a complaint against Saad in September 2007. The complaint con
tained one cause of action: "Conversion of Funds" in violation of NASD Rule 2 I 10. The specific allegations were that
"Saad submitted [* 11] false expense reports and receipts to Penn Mutual ... resulting in payments to Saad of$
1,144.63 to which he was not entitled," including the false airline, hotel, and cell phone expenses. The complaint con
cluded, "Such acts, practices and conduct constitute separate and distinct violations of NASD Conduct Rule 2 I I 0."

D. FINRA Hearing and Appeal
A FINRA hearing panel (the "Hearing Panel") held a disciplinary hearing on April 16, 2008. Saad admitted to fal
sifying receipts, submitting a falsified expense report, and, as a result, receiving$ 1,144.63 in reimbursement. Saad ex
plained that he had purchased the cell phone "for an individual that I was recruiting, and I felt I had the latitude to make
that call." He added, "with regard to the Memphis trip, I feel that I was basically not where I should have been, but at
the same time was here working for good reason under the pressure that I was under felt that, unfortunately, I had to do
that."
Before Saad testified, FINRA presented testimony from the examiner who conducted the investigation into Saad's
conduct. The examiner testified, in part, that there was "no question whatsoever" that Saad initially denied knowing
Moser. When [*12] Saad was also asked during his hearing about whether he had denied knowing Moser, he respond
ed, "I don't recall making that comment. At that time, if I-- if it was a situation I was being questioned, I had no idea-
you know, all these questions, I mean, they could have been asked, I just don't remember any at that time." Saad urged
the Hearing Panel "to give me some consideration with my family and my career on the line, that you could look at this
situation where it wasn't necessarily that funds were converted, but a situation where it was more of an accounting mis
nomer that occurred."
In a decision dated August 19, 2008, the Hearing Panel found Saad had "deliberately decided to deceive his em-.
ployer in two separate reimbursement transactions, once with the false travel expenses and again with the cell phone."
The panel concluded that Saad "converted Penn Mutual's funds, in violation of NASD Conduct Rule 2110, when he
obtained reimbursement for fictitious expenses," and assessed costs and imposed a bar in all capacities, noting that
"[a]ccording to the FINRA Sanction Guidelines, a bar is standard for conversion regardless of the amount converted."
Saad appealed to FINRA's National [*I 3] Adjudicatory Council ("NAC"), which affirmed the Hearing Panel's
findings of violations and sanctions. The NAC found "that Saad's deceitful conduct was premeditated and egregious."
The NAC also noted that, unlike the Hearing Panel, "[w]e have not based our sanctions on a finding that Saad converted
Penn Mutual's funds. Instead, we base our decision on the fact that no mitigating factors exist." This appeal followed.

III.
NASD Rule 2110 requires associated persons to "observe high standards of commercial honor and just and equita
ble principles of trade." As we have held, "conduct that reflects negatively on an applicant's ability to comply with reg
ulatory requirements fundamental to the securities industry is inconsistent with just and equitable principles of trade."
n5 FINRA's disciplinary authority under NASD Rule 2I 10 is also "broad enough to encompass business-related conduct
that is inconsistent with just and equitable principles of trade, even if that activity does not involve a security." n6
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n5 Geoffrey Ortiz, Exchange Act Rei. No. 58416 (Aug. 22, 2008), 93 SEC Docket 8977, 8986; see also
Vail v. SEC, 101 F.Jd 37, 39 (5th Cir. 1996) (per curiam) (affirming Commission's finding that representative
violated just and equitable principles of trade by misappropriating funds belonging to a political club while
serving as that organization's treasurer), affg, 52 S.E.C. 339, 342 (1995) (holding that "Vail commingled his and
the Club's funds for the sake of his own personal convenience" and, in doing so, "make[s] us doubt his commit
ment to the high fiduciary standards demanded by the securities industry"); Daniel D. Manoff, 55 S.E.C. 1155,
1162 (2002) ("Conduct Rule 2110 applies when the misconduct reflects on the associated person's ability to
comply with the regulatory requirements of the securities business and to fulfill his fiduciary duties in handling
other people's money.").
[*14]

n6 Vail, 101 F.Jd at 39; see also Manoff, 55 S.E.C. at 1162 (noting that application of Rule 2110 to busi
ness-related conduct not involving a security "is well-established"); Thomas E. Jackson, 45 S.E.C. 771, 772
( 1975) ("Although [applicant's] wrongdoing in this instance did not involve securities, the NASD could justifi
ably conclude that on another occasion it might.").
Here, Saad admits he intentionally falsified receipts, submitted a fraudulent expense report, and accepted $
1,144.63 in unentitled reimbursement. Saad's submission of the falsified expense report, and resulting financial benefit,
ret1ects negatively on both Saad's ability to comply with regulatory requirements and his ability to handle other people's
money. The entry of accurate information in firm records is a foundation for FINRA's regulatory oversight of its mem
bers, and "[i]t is critical that associated persons, as well as firms, comply with this basic requirement." n7 We thus find
Saad's conduct to be inconsistent with just and equitable [* 15] principles of trade and that, as a result, Saad violated
NASD Rule 2110. n8
n7 Charles E. Kautz, 52 S.E.C. 730, 734 ( 1996) (stating that "regardless of his Firm's policy or knowledge .
. . it is a violation ofNASD Rules to enter false information on official Firm records"); see also Ortiz, 93 SEC
Docket at 8986-87 (finding that representative violated NASD Rule 2110 by submitting false information to his
employer, a member firm).
n8 See, e.g., Manoff, 55 S.E.C. at 1161 (finding that representative's unauthorized use of
co-worker/customer's credit card numbers violated just and equitable principles of trade); James A. Goetz, 53
S.E. C. 472, 477-78 ( 1998) (finding that representative violated just and equitable principles of trade by mislead
ing his member firm into believing he had contributed $ 1,600 in personal funds to a private school to procure a
matching gift in that amount for the school).
[* 16]
IV.
Saad does not dispute any relevant facts and expressly admits "that his actions violated NASD Rule 2110." He
nevertheless challenges the proceeding because, he claims, FINRA "failed to give him clear notice of the specific
charge alleged." Saad claims FINRA violated his due process rights by labeling the sole cause of action in its complaint
as "Conversion," but subsequently sanctioning him on a basis other than conversion. He claims he was "rendered inca
pable of preparing an appropriate defense," and he analogizes FINRA's "actions [as] tantamount to a Judge deciding to
convict a defendant of bank fraud when the defendant was only charged with and provided a defense against money
laundering." We disagree.
"'As long as a party to an administrative proceeding is reasonably apprised of the issues in controversy and is not
misled, notice is sufficient."' n9 Here, FINRA specified in its complaint that Saad had violated Rule 2110 by submitting
false expense reports and receipts to Penn Mutual and receiving, as a result,$ 1,144.63 in unentitled reimbursement.
Saad, who was represented by counsel since at least the time FINRA issued its complaint, had a full opportunity to de
fend [* 17] himself against these factual allegations, which he admitted. n 10 FINRA staff also notified Saad before
filing the complaint that they believed a bar was an appropriate sanction for his conduct. nl I Saad cites to no argument
or evidence that his supposed Jack of notice prevented him from introducing. n 12 We thus conclude Saad was ade
quately aware of the issues in controversy and the potential sanctions involved. nl3
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n9 Janet Gurley Katz, Exchange Act Rei. No. 61449 (Feb. 1, 2010),
SEC Docket
(quoting
Steven E. Muth, Exchange Act Rei. No. 52551 (Oct. 3, 2005), 86 SEC Docket 1217, 1233 n.40), appeal filed,
No. 10-1068 (D.C. Cir. Mar. 26, 201 0); see also Aloha Airlines, Inc. v. Civil Aeronautics Bd., 598 F.2d 250, 262
(D. C. Cir. 1979) (noting that, in administrative proceedings, "[i]t is sufficient if the respondent 'understood the
issue' and 'was afforded full opportunity' to justify its conduct during the course of the litigation") (quoting
NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333, 350 ( 1938)); Kevin M. Glodek, Exchange Act Rei. No.
60937 (Nov. 4, 2009), 97 SEC Docket 22027, 22036 (noting that self-regulatory organizations, such as FINRA,
generally "are not state actors and thus are not subject to the Constitution's due process requirements"), appeal
filed, No. 09-5325 (2d Cir. Dec. 28, 2009).
[*18]

n!O See William C. Piontek, 57 S.E.C. 79, 90-91 (2003) (finding that respondent who "understood the is
sue[s]" and '"was afforded full opportunity' to litigate" them had sufficient notice of the charges against him
(quotations and citations omitted)); Jonathan Feins, 54 S.E.C. 366, 378 (1999) ("Administrative due process is
satisfied where the party against whom the proceeding is brought understands the issues and is afforded a full
opportunity to meet the charges during the course of the proceeding.").
nll FINRA's position was also consistent with the range of sanctions recommended by the FINRA Sanction
Guidelines. See infra notes 25-27 and accompanying text.
n12 Saad claims "[t]he initial charge of Conversion of Funds put [him] in the unenviable position of starting
at the worst sanction and trying to justify a lesser sanction," and he spends a substantial portion of his appeal ar
guing that his conduct did not amount to conversion. We need not address those issues. The NAC did not find
that Saad's misconduct amounted to conversion, and we review only the NAC's decision on appeal. See Philippe
N. Keyes, Exchange Act Rei. No. 54723 (Nov. 8, 2006), 89 SEC Docket 792, 800 n.l7 ("[I]t is the decision of
the NAC, not the decision of the Hearing Panel, that is the final action of NASD which is subject to Commission
review.").
[* 19]

n13 In his initial Application for Review to the Commission, Saad asserted that FINRA's introduction of the
drink receipt was part of an overall bias "obstruct[ing] Mr. Saad's right to a fair and impartial hearing." Although
the drink receipt was included in the parties' joint exhibit, Saad argued that FINRA's tactics, including introduc
tion of the drink receipt, was evidence that, "[f]rom the onset, this was clearly a trial of adultery and not an ad
ministrative proceeding of securities violation(s) or the protection of the public." Saad also argued in his Appli
cation for Review that FINRA had misled him about his need for an attorney during his on-the-record interview
with FINRA's enforcement staff. The FINRA examiner who interviewed Saad, however, denied that she ever
advised Saad that he did not need an attorney, and the letter summoning Saad to appear for the on-the-record in
terview (along with the accompanying addendum) included several statements advising Saad that he could be
represented by counsel.
Saad did not mention these two arguments in his Opening Brief to the Commission, and in his Reply Brief,
he stated, "though he still believes in those arguments, he understands he waived those arguments." After con
ducting our de novo review of the record, we find that these two arguments concerning bias and Saad's
on-the-record testimony provide no basis for overturning FINRA's decision.
[*20]

v.
Saad further challenges the sanction imposed as excessive. Exchange Act Section 19(e)(2) directs us to sustain
FINRA's sanctions unless we find, having due regard for the public interest and the protection of investors, that the
sanctions are excessive, oppressive, or impose an unnecessary or inappropriate burden on competition. nl4 Saad con
tends that his actions here warranted a "much less severe sanction" and asserts that, in barring him, FINRA placed him
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"in the same category of risk to the public as those individuals who actually misused or converted customer funds, some
of whom were not even barred." Saad supports his claims by pointing to what he asserts are (i) inconsistencies between
FINRA's sanction determination here and those made in other FINRA disciplinary proceedings; (ii) a misapplication of
relevant FINRA sanction guidelines; and (iii) mitigating circumstances. We discuss each in turn.
n 14 15 U.S. C. § 78s(e)(2 ). Saad does not allege, and the record does not show, that FINRA's action imposed
an undue burden on competition.
[*21]
A. Prior Disciplinary Proceedings
Saad cites nearly fifty FINRA disciplinary actions (the majority of which are settlements) he believes "illustrates
the unconscionable result reached in this case." nl5 Saad notes, for example, that FINRA agreed to impose a two-year
suspension on another representative who allegedly submitted inaccurate travel and expense reports and, as a result,
obtained approximately$ 600 from his member firm. nl6 Saad asks why, ifFINRA was willing to settle for a two-year
suspension in that case, his offer to settle for a similar sanction "was not acceptable in his case." nl7
nl5 The sanctions imposed in these actions ranged from as short as ten days to as long as a bar.
nl6 Gary Steven Swiman, FINRA Case No. 2008012094801 (2009) (accepting settlement of a two-year
suspension).
nl7 Saad states in his brief that he submitted an offer of settlement to FINRA on December 27, 2007 "that
provided for three months of suspension, a$ 5,000 fine, and restitution."
It is well established, [*22] however, that the appropriateness of a sanction "depends on the facts and circum
stances of each particular case and cannot be precisely determined by comparison with action taken in other proceed
ings." nl8 "This is especially true with regard to settled cases, where, as we have frequently pointed out, pragmatic fac
tors may result in lesser sanctions." n 19

n 18 Paz Sec., Inc., Exchange Act Rei. No. 57656 (Apr. II, 2008), 93 SEC Docket 5122, 5134 (citing Butz
v. Glover Livestock Comm 'n Co., 411 U.S. 182, 187 ( 1973) ("The employment of a sanction within the authority
of an administrative agency is thus not rendered invalid in a particular case because it is more severe than sanc
tions imposed in other cases.")), petition denied, 566 F.3d 1172 (D.C. Cir. 2009); see also Geiger v. SEC, 363
F.3d 481, 488 (D.C. Cir. 2004) ("The Commission is not obligated to make its sanctions uniform, so we will not
compare this sanction to those imposed in previous cases."); Hiller v. SEC, 429 F.2d 856, 858 (2d Cir. 1970)
(" [W]e cannot disturb the sanctions ordered in one case because they were different from those imposed in an
entirely different proceeding.").
[*23]

nl9 Anthony A. Adonnino, 56 S.E.C. 1273, 1295 (2003), affd, 111 Fed. Appx. 46 (2d Cir. 2004); see also
Gary Kornman, Exchange Act Rei. No. 59403 (Feb. 19, 2009), 95 SEC Docket 14246, 14260-61 (affirming
bar and rejecting applicant's comparison to an allegedly similar, settled matter that involved a lesser sanction),
affd, 592 F.3d 173 (D.C. Cir. 2010).
B. Application of Sanction Guidelines
Saad next asserts that FINRA misapplied its own Sanction Guidelines when it relied on the Sanction Guideline for
"conversion or improper use of funds." Saad claims his "actions, though admittedly wrong, constituted falsification of
records and do not constitute conversion or improper use of funds." He argues FINRA instead should have consulted the
guideline for "falsification of records."
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Saad, however, did more than just falsify an expense report. He also misappropriated employer funds, and FINRA
may consider all the facts and circumstances [*24] surrounding the misconduct at issue when deciding to impose a bar.
n20 Saad alleges that the guideline for improper use applies only to misconduct involving the misuse of "customer
funds"-- which his misconduct did not involve. However, the guideline for "improper use of funds" is not so limited.
n21 While the guideline cites NASD Rule 2330 (which prohibits members from making "improper use of a customer's
funds or securities") as one of the rules violations to which the guideline applies, the guideline also states that it applies
to violations ofNASD Rule 2110, the rule at issue here. Moreover, the guidelines make clear they "are not intended to
be absolute" and, "[f]or violations that are not addressed specifically, Adjudicators are encouraged to look to the guide
lines for analogous violations." n22 The sanction guidelines, in other words, "merely provide a 'starting point' in the
determination of remedial sanctions." n23
n20 Cf. Katz,
SEC Docket at
(finding NYSE had not erred when it based its imposition of a bar, in
part, on conduct not charged in the complaint); J. Stephen Stout, 54 S.E.C. 888, 915 n.64 (Oct. 4, 2000) (finding
respondent's ongoing involvement in an arbitration scheme to be relevant when deciding to affirm a bar because
his conduct "pose[d) a high risk of future securities law violations"); Joseph J. Barbato, 53 S.E.C. 1259, 1282
( 1999) (finding respondent's contact of Division witnesses to be relevant when deciding to affirm a bar because
respondent's conduct suggested he may commit future violations).
[*25]

n2I Saad's only authority for his interpretation of the guideline for "improper use" is a case from the United
States Court of Appeals for the Ninth Circuit, Carter v. SEC, which Saad claims "describ[es] the NASD Conduct
Rule 'Improper Use of Funds' as misuse of customer funds not rising to conversion." 726 F.2d 472 (9th Cir.
/983). Carter, however, does not involve, or even mention, NASD Rule 2330, "misuse of funds," or "conver
sion." See Carter, 726 F.2d at473-74.
n22 FINRA Sanction Guidelines I (2007 ed.), available at
http://www. finra.org/web/ groups/enforcement/documents/enforcement/pO II 038.pdf.
n23 Hattier, Sanford & Reynoir, 53 S.E.C. 426, 433 n.17 ( 1998) (affirming fine in excess of guideline's
recommended range), affd, 163 F.3d 1356 (5th Cir. 1998); see also Peter C. Bucchieri, 52 S.E.C. 800, 806
( 1996) ("NASD's guidelines are not meant to prescribe fixed penalties but merely to provide a 'starting point' in
the determination of remedial sanctions.").
[*26]
FINRA reasonably determined here that the guideline for improper use was the most analogous, and we have af
firmed sanctions that relied on that guideline in similar circumstances. n24 Furthermore, FINRA's decision to impose a
bar is consistent with either guideline. The guideline for improper use, which FINRA used, recommends a bar unless
"the improper use resulted from respondent's misunderstanding of his or her customer's intended use of the funds or
securities, or other mitigation exists." n25 The guideline for falsification of records recommends a bar in "egregious"
cases and a lesser sanction only in cases "where mitigating factors exist." n26 Here, FINRA found Saad's conduct to be
"egregious" and "that no mitigating factors exist." FINRA's decision to impose a bar was thus consistent with the guide
line for either conversion or falsification of records. n27
n24 See Manoff, 55 S.E.C. at 1165-66 & n.16 (noting that "[b]ecause there was no specific NASD Sanction
guideline that applied to the unauthorized use of credit cards, the NASD relied on the guideline for 'Conversion
or Improper Use"'); Eliezer Guifel, 54 S.E.C. 56, 63 n.15 ( 1999) (affirming bar for forging signature on firm's
commission checks and depositing funds in personal bank account that fell within the range of both the Sanction
Guideline for "conversion or improper use" and "forgery and/or falsification of records"), petition denied, 205
F.Jd 400 (D.C. Cir. 2000).
[*27]

n25 Sanction Guidelines, at 38.
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n26 Sanction Guidelines, at 39.
n27 "Although the Commission is not bound by the Guidelines, we use them as a benchmark in conducting
our review under Exchange Act Section l9(e)(2)." CMG Institutional Trading, LLC, Exchange Act. Rei. No.
59325 (Jan. 30, 2009), 95 SEC Docket !3802, I38I4 n.38.
C. Mitigating Factors
Saad finally contends that "the record supports that indisputable mitigating factors exist pursuant to the Guidelines
which neither FINRA nor the NAC chose to address." In particular, Saad argues that his misconduct was an "aberrant"
lapse in judgment and that, "[w]hile he is not looking for a reward for doing what he should have been doing, it is im
portant to note that he engaged in this conduct during an extremely short period of his career while he was under severe
stress with a hospitalized infant and a stressful job environment." He claims FINRA also failed to consider that HTK
had fired him before FINRA detected his misconduct and that his misconduct did not [*28] involve customers or large
amounts of money. n28
n28 See Sanction Guidelines, at 7 (stating that a FINRA adjudicator should consider, among other things, (i)
whether the member firm disciplined the respondent for the misconduct at issue prior to regulatory detection, (ii)
the "number, size and character of the transactions at issue," and (iii) "the level of sophistication of the injured or
affected customer").
FINRA, however, devotes several pages of its opinion to rejecting Saad's various mitigation claims. FINRA ex
pressly rejected the notion that "Saad's misconduct is essentially a one-time lapse in judgment." FINRA detailed Saad's
decision "to allow his staff and Penn Mutual to believe he traveled to Memphis" and his continued willingness to be
"less than fully truthful during the initial phases of FINRA's and other regulators' investigations of this matter." As
FINRA observed, Saad also "had many opportunities to reverse his initial lapse in judgment." But, "[r]ather than expose
himself, he chose to compound [*29] his lies with an ongoing and intentional charade in support of which he fabricat
ed documents." FINRA also noted that an otherwise clean disciplinary history was not mitigating n29 and that,
"[a]lthough Saad's wrongdoing in this instance did not involve customer funds or securities, Saad's willingness to lie to
Penn Mutual and HTK and obtain funds to which he was not entitled indicates a troubling disregard for fundamental
ethical principles which, on other occasions, may manifest itself in a customer-related or securities-related transaction."
n30
n29 See, e.g., Manoff, 55 S.E. C. at I 165-66 (rejecting claim that lack of disciplinary record justifies con
duct).
n30 See, e.g., Gwfel, 54 S.E.C. at 58, 64 (affirming bar where former registered representative converted
firm's commission checks to his own use); Leonard J. Ialeggio, 53 S.E.C. 601, 605 ( 1998) ("[T]hat Ialeggio
abused only his employer's trust is not mitigative."), affd, 185 F.Jd 867 (9th Cir. 1999) (Table); Mayer A. Am
sel, 52 S.E. C. 761, 768 ( 1996) (affirming bar despite the fact that "no customer suffered as a result of any of his
actions"); Ronald H. V. Justiss, 52 S.E.C 746, 750 ( 1996) (finding bar to be warranted because, although appli
cant's misconduct "did not involve direct harm to customers, it flouts the ethical standards to which members of
this industry must adhere").
[*30]
***
Saad engaged in highly troubling conduct that raises serious doubts about his fitness to work in the securities in
dustry, "a business that is rife with opportunities for abuse." n3l Saad lied to his employer about going on a recruiting
trip, and he fabricated receipts, submitted a falsified expense report, and accepted unjustified reimbursement as a result
of that lie. Saad also sought reimbursement for a cell phone he misled his employer into believing he purchased for
himself through a falsified receipt and expense report, and Saad attempted, at least initially, to recoup money he spent at
an Atlanta-area hotel lounge at the same time he claimed he was in Memphis. After his employer caught and fired him,
Saad further misled investigators by telling them he sought reimbursement for a trip that "had yet to occur" and by
denying that he had purchased the cell phone for someone other than himself. n32 As FINRA summarized, "Saad's ac
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tions reveal a willingness to construct false documents and then lie about them that suggests that his continued partici
pation in the securities industry poses an unwarranted risk to the investing public." n33
n31 Amsel, 52 S.E. C. at 768 (affirming bar where applicant "exhibited a disturbing disregard for the stand
ards that govern the securities industry").
[*31]

n32 Saad attempts to explain some of his statements to investigators by arguing that, "[i]n the initial inves
tigation, Saad was not represented by a lawyer, was very concerned about the repercussions of his statements
and he cannot be faulted for being cautious with his statements." At best, however, these excuses explain Saad's
failure to remember certain details when FINRA first interviewed him. They do not explain Saad's misleading
claims about whether he sought reimbursement for an upcoming trip or his outright lie about buying the cell
phone for himself. "Providing false information in any form, be it data submitted to the clearing process, or
forms or testimony to a self-regulatory organization, is an especially serious matter." Hal S. Herman, 55 S.E.C.
395, 405 (2000) (affirming bar and noting that representative's submission of false information "emphas[izes]
the appropriateness of the sanction imposed here").
n33 See. e.g., Ortiz, 93 SEC Docket at 8989-90 (affirming bar where representative attempted to conceal
misconduct by supplying false information during an investigation); Gregory W Gray, Jr., Exchange Act Rei.
No. 60361 (July 22, 2009), 96 SEC Docket 19038, 19053 (affirming imposition of sanctions by considering ag
gravating factors, including that applicant sought to conceal his conduct); Fox & Co. Invs., Exchange Act Rei.
No. 52697 (Oct. 28, 2005), 86 SEC Docket 1895, 19 I 2-13 (finding imposition of a bar to be neither excessive or
oppressive where applicants, among other things, concealed their conduct); Robin Bruce McNabb, 54 S.E.C.
917, 928-29 (2000) (sustaining bar where applicant attempted to conceal his misconduct), affd, 298 F.Jd 1126
(9th Cir. 2002).
[*32]
Imposition of a bar is not intended to punish Saad, but "to protect the public interest from future harm at his hands."
n34 Saad's behavior, including accepting reimbursement based on false receipts and efforts to conceal his misconduct,
provides no assurance he will not repeat his violations. A bar will prevent Saad from putting customers at risk and will
serve as a deterrent to others in the securities industry who might engage in similar misconduct. n35
n34 Conrad P. Seghers, Investment Advisers Act Rei. No. 2656 (Sept. 26, 2007) 91 SEC Docket 2293,
2307 (quoting Leo Glassman, 46 S.E.C. 209, 212 ( 1975)) (affirming bar despite respondent's suggestion that the
Commission should consider "the financial circumstances and hardship suffered by Seghers and his family" by
noting, in part, "that the sanctions that we impose are not intended to punish"), petition denied, 548 F.Jd 129
(D.C. Cir. 2008); see also William Louis Morgan, 51 S.E.C. 622, 629-30 ( 1993) (affirming bar despite appli
cant's claim "that because of the bar he and his family are suffering undue hardship").
[*33]

n35 See McCarthy v. SEC, 406 F.3d 179, 190 (2d Cir. 2005) (noting that deterrent value is a relevant factor
in deciding sanctions); see also, e.g., Manoff, 55 S.E.C. at 1165-66 (affirming bar for using another's credit card
numbers to effect unauthorized transactions); Herman, 55 S.E. C. at 405 (affirming bar and noting that
"[p]roviding false information in any form ... emphas[izes] the appropriateness of the sanction imposed here");
Gwfel, 54 S.E.C. at 63-64 (affirming bar for misappropriating firm's insurance commissions).
For these reasons, we find that FINRA's decision to bar Saad is neither excessive nor oppressive and that the sanc
tion serves a remedial rather than punitive purpose.
An appropriate order will issue. n36
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n36 We have considered all of the arguments advanced by the parties. We reject or sustain them to the ex
tent that they are inconsistent or in accord with the views expressed herein.
[*34]
By the Commission (Commissioners CASEY, WALTER, AGUILAR and PAREDES); Chairman SCHAPIRO not
participating.
On the basis of the Commission's opinion issued this day, it is
ORDERED that the disciplinary action taken by the Financial Industry Regulation Authority, Inc. against John
M.E. Saad be, and hereby is, sustained.
By the Commission.
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OPINION
[*906]
[**256]
Eow ARDS, Senior Circuit
Judge: This case involves a disciplinary action brought
against John M.E. Saad by the Financial Industry Regu
latory Authority, Inc. ("FINRA"), which is the successor
to the National Association of Securities Dealers
("NASD"). From January 2000 to October 2006, Saad
was a regional director in the Atlanta, Georgia, office of
Penn Mutual Life Insurance Company ("Penn Mutual").
He was also registered with Penn Mutual's broker-dealer
affiliate, Hornor, Townsend & Kent, Inc. ("HTK"),
which is a FINRA-member firm. In September 2007,
FINRA filed a complaint with its Office of Hearing Of
ficers charging that, [***2] in July 2006, Saad had vio

lated FINRA rules by submitting false expense reports
for reimbursement for nonexistent business travel and for
a fraudulently purchased cellular telephone. After a
hearing, the Hearing Panel found that Saad had violated
NASD Conduct Rule 2110 and sanctioned him with a
permanent bar against his association with a member
firm in any capacity. This sanction was affirmed by
FINRA's National Adjudicatory Counsel ("NAC") and
by the U.S. Securities and Exchange Commission
("SEC" or "Commission").
In his petition for review to this court, Saad does not
contest his culpability, but instead argues only that the
SEC abused its discretion in upholding the lifetime bar.
In reviewing a disciplinary sanction imposed by FINRA,
the SEC must determine whether, with "due regard for
the public interest and the protection of investors," that
sanction "is excessive or oppressive." 15 U.S. C. §
78s(e)(2). As part of that review, the SEC must carefully
consider whether there are any aggravating or mitigating
factors that are relevant to the agency's determination of
an appropriate sanction. See PAZ Sec., Inc. v. SEC, 494
F.Jd 1059, 1065, 377 U.S. App. D.C. 413 (D.C. Cir.
2007) ("PAZ I"). This review is particularly [***3]
important when the respondent faces a lifetime bar,
which is "the securities industry equivalent of capital
punishment." !d.
Saad has consistently advanced a number of miti
gating factors that he claims should militate against a
lifetime bar. The SEC addressed several of these factors
[*907] [**257] and chose not to credit them. How
ever, the agency plainly ignored two important consider
ations: (1) the extreme personal and professional stress
that Saad was under at the time of his transgressions; and
(2) the fact that Saad's misconduct resulted in his termi
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nation before FINRA initiated disciplinary proceedings.
The latter consideration is particularly significant be
cause it is specifically listed in FINRA's Sanction Guide
lines as a potential mitigating factor. SANCTION
available
at
GUIDELINES
7
(20 II)
ht~://www.finra.org. In light of this record, we agree
wtth Saad that the SEC abused its discretion in failing to
adequately address all of the potentially mitigating fac
tors that the agency should have considered when it de
termined the appropriate sanction. We take no position
on the proper outcome of this case. That is for the SEC to
consider in the first instance, after it has assessed all po
tentially [***4] mitigating factors that might militate
against a lifetime bar. We therefore remand to the SEC
for further consideration of its sanction in light of this
opinion.
I. Background
A. Regulatory Overview

FINRA is an association of securities broker-dealers
registered with the Commission pursuant to Section
15A(a) of the Securities Exchange Act of 1934. 15
U.S.C. § 78o-3(a). It is a self-regulatory organization
empowered to adopt rules governing the conduct of its
members and of persons associated with its members
such as Saad. FINRA enforces compliance with the Se~
curities Exchange Act, SEC regulations, and FINRA's
own rules. See id. § 78o-3(b)(2). FINRA does so by
bringing disciplinary proceedings to adjudicate viola
tions, which are subject to review by the Commission.
FINRA brought such a proceeding against Saad based on
his conduct in 2006 and 2007.
During 2006 and much of 2007, Saad's activities as a
securities dealer were subject to regulation by the NASD.
However, by the time Saad's disciplinary proceeding was
formally initiated in September 2007, the SEC had ap
proved the consolidation of NASD with certain functions
of the New York Stock Exchange to create a new
self-regulatory organization:
[***5] FINRA. Thus,
while Saad's misconduct occurred prior to the creation of
FINRA, FINRA's Department of Enforcement with the
FINRA Office of Hearing Officers initiated proceedings
against Saad.
Generally, the references to NASD and FINRA are
interchangeable throughout this opinion. The charge
against Saad was for a violation of NASD Conduct Rule
2110, which requires that members "observe high stand
ards of commercial honor and just and equitable princi
ples of trade." See John M.E. Saad, S.E.C. Release No.
62178, 2010 SEC LEXIS 1761, 2010 WL 2111287, at *4
(May 26, 2010). NASD Conduct Rule 2110 is compara
ble to the current, superseding FINRA Conduct Rule
2010. See NASD TO FINRA CONVERSION CHART

SPREADSHEET, available at http://www.finra.org. In
sanctioning Saad, FINRA and the SEC applied the
FINRA Sanction Guidelines, as opposed to the prede
cessor NASD Sanction Guidelines. See Saad, 2010 SEC
LEXIS 1761, 2010 WL 2111287, at *4.
B. Facts

The facts in this case are undisputed. Br. of Pet'r at
17. At the relevant time, Saad was employed by Penn
Mutual and registered with its broker-dealer affiliate
HTK, a FINRA-member firm. Saad was registered as an
investment company products and variable contracts
limited representative, a general securities (***6] rep
resentative, and a general securities principal.
[*908]
[**258] This case centers on Saad's
submission of several false expense claims to his em
ployer and Saad's subsequent attempts to conceal his
misconduct. In July 2006, when a scheduled business trip
from his home base in Atlanta to Memphis, Tennessee,
was cancelled, instead of staying home, Saad checked
into an Atlanta hotel for two days. He later submitted to
his employer a false expense report claiming expenses
for air travel to Memphis and a two-day hotel stay in that
city. Saad forged an airline travel receipt and a Memphis
hotel receipt and attached those receipts to his expense
report. Saad also submitted another false expense claim,
unrelated to the fictional Memphis trip. He claimed an
expense for the replacement of his business cellular tel
ephone when in fact he had not replaced his own tele
phone but rather had purchased a telephone for an insur
ance agent who was employed at another firm. Saad tes
titled at the disciplinary hearing that his employer proba
bly would not have approved his purchase of a cell
phone if he had submitted an accurate expense claim. See
Saad, 2010 SEC LEXIS 1761, 2010 WL 2111287, at *2.
At his disciplinary hearing, Saad also explained
[***7] that this conduct occurred during a period when
he was under a great deal of professional and personal
stress. Toward the end of 2005, Saad's sales declined and
he virtually halted business travel, which was considered
a signitlcant aspect of his professional responsibilities. In
June 2006, Saad's superiors at Penn Mutual issued a
production warning to him and admonished him to in
crease his sales of Penn Mutual products. During this
same time period, Saad and his wife were caring for
one-year old twins, one of whom had undergone surgery
and was frequently hospitalized for a signitlcant stomach
disorder.
Saad's false travel expense report was discovered by
the Atlanta office administrator, who noticed that Saad
had attached to the report an unaltered receipt for four
drinks purchased at an Atlanta hotel lounge on the same
day when, according to the expense report, Saad was
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supposed to be in Memphis. When the office adminis
trator questioned him about the receipt for the drinks,
Saad withdrew the receipt and threw it away. The office
administrator retrieved the receipt from the trash and
submitted it to Penn Mutual's home office, thus alerting
Saad's employer to the falsity of the travel [***8] ex
pense report. In September 2006, Saad was discharged
by both Penn Mutual and HTK for his misdeeds.
C. Proceedings Below

Approximately two months after Saad was termi
nated, NASD investigators questioned him about the
reasons for his discharge and his false expense reports.
During this investigation, Saad repeatedly attempted to
mislead NASD by providing investigators with false
information. In a November 2006 email, Saad told
NASD that the expenses claimed on the fabricated trip
report were "for a business trip that had yet to occur,"
although in fact the expenses were for a trip that had
been cancelled and had not been rescheduled. Saad, 2010
SEC LEX1S 1761, 2010 WL 2111287, at *3. In April
2007, Saad misrepresented to a FINRA examiner that he
did not know the person for whom he had purchased a
cell phone. !d. And in testimony delivered in May 2007,
Saad contended that he could not recall whether he had
purchased a plane ticket for the July 2006 trip to Mem
phis. John M. Saad, Compl. No. 2006006705601, 9
(NAC Oct. 6, 2009) ("NAC Decision"), reprinted in De
ferred Joint Appendix ("D.A.") 206, 214.
FINRA brought a disciplinary proceeding against
Saad in September 2007, alleging "Conversion of Funds"
in violation [***9] of NASD Conduct Rule 2110. A
disciplinary
[*909]
[**259]
hearing before a
FINRA Hearing Panel was held in April 2008. The
Hearing Panel found that Saad had deliberately deceived
his employer both with regard to the travel report and the
cell phone purchase; that this deception constituted con
version of his employer's funds; and that this misconduct
violated NASD Conduct Rule 2110. The Hearing Panel
assessed costs against Saad and imposed a permanent bar
against his association with a member firm in any capac
ity, noting that "according to the FINRA Sanction Guide
lines, a bar is standard for conversion regardless of the
amount converted." John M.E. Saad, Compl. No.
2006006705601, 8 (Office of Hr'g Officers Aug. 19,
2008), reprinted in D.A. 189, 196.
Saad appealed to the NAC, which affirmed the
Hearing Panel. However, the NAC characterized Saad's
actions as "misappropriation" of his employer's funds,
not "conversion." The NAC found that there were no
mitigating factors and that there were a number of ag
gravating factors, including "the intentional and ongoing
nature of Saad's misconduct, Saad's efforts to deceive
HTK and Penn Mutual, [and] Saad's initial instinct to

conceal the extent of his actions [*** 10] from state and
FINRA examiners." NAC Decision at 10, reprinted in
D.A. 215. Because there is no specific sanction guideline
for misappropriation, the NAC applied the guideline for
conversion or improper use of funds and found that a
permanent bar was an appropriate sanction.
On its review, the Commission agreed that Saad, by
intentionally falsifying receipts, submitting a fraudulent
expense report, and accepting reimbursement to which
he was not entitled, had misappropriated his employer's
funds in violation of NASD Conduct Rule 2110. The
Commission found that Saad's dishonesty with his em
ployer "ret1ect[ed] negatively on both Saad's ability to
comply with regulatory requirements and his ability to
handle other people's money." Saad, 2010 SEC LEXIS
1761, 2010 WL 2111287, at *5. The Commission also
rejected Saad's claims that the sanction against him, a
permanent bar, was improper because (a) there were in
consistencies between the sanction here and FINRA
sanctions in other cases; (b) FINRA had employed the
wrong sanction guideline; (c) there were mitigating cir
cumstances; and (d) the sanction was unduly punitive
rather than remedial in nature. Instead, the Commission
found that the sanction was appropriate [*** 11] be
cause it was not "excessive or oppressive." 15 U.S.C. §
78s(e)(2).
With regard to the contention that there were incon
sistencies between the sanction here and the sanctions
applied in other cases, the Commission stated that "[i]t is
well established ... that the appropriateness of a sanction
depends on the facts and circumstances of each particular
case and cannot be precisely determined by comparison
with action taken in other proceedings." Saad, 2010 SEC
LEXIS 1761, 2010 WL 2111287, at *6. Likewise, the
Commission declined to credit Saad's argument that
FINRA applied the wrong provisions of its Sanction
Guidelines, noting, inter alia, that the Guidelines "mere
ly provide a starting point in the determination of reme
dial sanctions." !d.
The Commission also rejected Saad's claim that
there existed circumstances sufficient to mitigate Saad's
misconduct, noting that the Hearing Panel and the NAC
had addressed and specifically rejected many of Saad's
mitigation claims, including the claims that his miscon
duct was a one-time lapse in judgment, that he had an
otherwise clean disciplinary history, and that his wrong
doing did not involve customer funds or securities. See
Saad,2010 SEC LEXIS 1761, 2010 WL 21 I 1287, at *7.
With respect [***12] to the allegedly "aberrant" nature
of Saad's conduct, the SEC explained that its focus was
[*91 0] [**260] less on the short time period during
which the expense reports were submitted, than on Saad's
"ongoing and intentional charade in support of which he
fabricated documents." !d. The SEC referred to the NAC
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decision, which recounts Saad's conduct in submitting
the expense reports in July 2006 and then repeatedly
misleading investigators over the course of several
months. /d. (citing NAC Decision at 9, reprinted in D.A.
214).
The SEC refused to be swayed by Saad's years of
honest service because, the SEC explained, "an otherwise
clean disciplinary history [is] not mitigating." /d. (citing
Daniel D. Manoff, S.E.C. Release No. 46708, 55 S.E.C.
1155, 2002 SEC LEXIS 2684, 2002 WL 3/769236, at *5
(Oct. 23, 2002)). The SEC also referenced the NAC's
discussion of this factor, which explained that a violator
"should not be rewarded because he may have previously
acted appropriately as a registered person." /d. (citing
D.A. 213).
The SEC additionally declined to credit Saad's ar
gument that his conduct did not affect customers. The
SEC relied on FINRA's conclusion that "[a]lthough
Saad's wrongdoing in this instance did not involve cus
tomer funds [*** 13] or securities, Saad's willingness to
lie ... and obtain funds to which he was not entitled in
dicates a troubling disregard for fundamental ethical
principles which, on other occasions, may manifest itself
in a customer-related or securities-related transaction."
Id. The SEC decision then cited cases in which the
Commission rejected assertions by respondents who
sought mitigation because their wrongful conduct had
not directly targeted customers. See 2002 SEC LEXIS
2684, [WL] at *7 n.30 (collecting cases).
The Commission further found that the sanction
imposed had a remedial purpose that served the public
interest. The Commission explained that a lifetime bar
was warranted to protect customers from any future
misconduct by Saad. See 2002 SEC LEXIS 2684, [WL] at
*7-8. The Commission believed that Saad's conduct
"raises serious doubts about his fitness to work in the
securities industry, a business that is rife with opportuni
ties for abuse." 2002 SEC LEXIS 2684, [WL] at *8. His
actions "reveal a willingness to construct false docu
ments and then lie about them," all of which "suggests
that his continued participation in the securities industry
poses an unwarranted risk to the investing public." /d.
The SEC also believed that his behavior, particularly
[***14] his repeated efforts to conceal his misconduct,
"provides no assurance he will not repeat his violations."
/d. The Commission also briefly explained that Saad's
punishment was intended "as a deterrent to others in the
securities industry who might engage in similar miscon
duct." /d.

II. Analysis
A. Standard of Review

"The SEC reviews sanctions imposed by the NASD
to determine whether they 'impose[] any burden on
competition not necessary or appropriate' or are 'exces
sive or oppressive."' Siegel v. SEC, 592 F.3d 147, 155,
389 U.S. App. D.C. 94 (D.C. Cir. 2010) (quoting 15
U.S. C.§ 78s(e)(2)); see also PAZ/, 494 F.3d at 1065-66.
"This court reviews the SEC's conclusions regarding
sanctions to determine whether those conclusions are
arbitrary, capricious, or an abuse of discretion." Siegel,
592 F.3d at !55; see also Paz Sees., Inc. v. SEC, 566
F.3d 1172, 1174, 386 U.S. App. D.C. 126 (D.C. Cir.
2009) ("PAZ II"). "The agency's choice of remedy is
peculiarly a matter for administrative competence, and
we will reverse it only if the remedy chosen is unwar
ranted in law or is without justification in fact." Siegel,
592 F.3d at 155. Nevertheless, this court is bound to
reverse an administrative action if the agency has "en
tirely failed to consider [*** 15] an important aspect of
the problem" or has "offered an explanation for its deci
sion that runs counter [*911]
[**261] to the evi
dence before the agency." Motor Vehicle Mfrs. Ass'n of
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43, 103 S. Ct. 2856, 77 L. Ed. 2d 443 (1983); see also
Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S.
359, 374-75, 118 S. Ct. 818, 139 L. Ed. 2d 797 (1998)
(discussing the importance of "reasoned decisionmaking"
in the review of agency adjudications).

B. The Sanction Guidelines
Saad argues that the SEC erred when it sustained a
lifetime bar from the securities industry predicated on an
application of the wrong FINRA sanction guideline.
FINRA's most recent Sanction Guidelines were issued in
2006 "for use by the various bodies adjudicating disci
plinary decisions ... in determining appropriate remedial
sanctions." SANCTION GUIDELINES 1 (2011), available at
http://www.finra.org. The Guidelines include specific
provisions covering conversion or improper use of funds
or securities and for forgery and/or falsification of rec
ords. The former contains two prongs: one for conver
sion, which advises adjudicators to "[b ]ar the respondent
regardless of amount converted," and one for improper
use, which advises them to "[c]onsider a bar." [***16]
/d. at 36. The guideline for forgery and/or falsification
advises adjudicators to "consider" a bar in "egregious
cases." /d. at 37.
Saad claims that the SEC improperly applied the
guideline for conversion or improper use, rather than the
guideline for forgery and/or falsification. Saad contends
that the SEC's reliance on the guideline for conversion or
improper use was inappropriate for two reasons. First he
argues that, because the SEC found him guilty of misap
propriation, the guideline's conversion prong was inap
posite. Second, he argues that the guideline's improper
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use prong applies only to the misuse of customer funds,
not an employer's funds. Therefore, Saad continues, the
Commission should have considered only the guideline
for forgery and/or falsification, pursuant to which a life
time bar would be inappropriate. Saad's arguments are
unpersuasive.
The SEC did not err when it upheld a sanction pur
suant to the guideline for conversion or improper use.
The FINRA Sanction Guidelines do not purport to "pre
scribe fixed sanctions for particular violations." /d. at l.
"Rather, they provide direction for Adjudicators in im
posing sanctions consistently and fairly." /d. The Guide
lines do [*** 17] not enumerate sanctions for every
conceivable securities-industry violation; they merely
address sanctions for "some typical securities-industry
violations." !d. The SEC's decision correctly notes that
the Guidelines "are not intended to be absolute" and,
"[f]or violations that are not addressed specifically, Ad
judicators are encouraged to look to the guidelines for
analogous violations." Saad, 2010 SEC LEXIS 1761,
2010 WL 2111287, at *6 (quoting SANCTION GUIDE
LINES 1). The SEC reasonably concluded that "misap
propriation is doubtless analogous to conversion." Br. of
SEC at 19. Because the Guidelines do not list a particular
sanction for misappropriation, it was not arbitrary and
capricious for the Commission to analogize to the guide
line's conversion prong in this way. This is wholly con
sistent with the SEC's repeatedly stated view that the
Guidelines do not specify required sanctions but "merely
provide a 'starting point' in the determination of remedial
sanctions." Saad, 2010 SEC LEXIS 1761, 2010 WL
2111287, at *6 & n.23 (quoting Rattier, Sandford &
Reynoir, S.E.C. Release No. 39543, 53 S.E.C. 426, 1998
SEC LEXIS 55, 1998 WL 7454, at *4 n.17 (Jan. 13,
1998)), affd, 163 F.3d 1356 (5th Cir. 1998).
Saad is similarly unpersuasive in his assertion that
the guideline's [***18] improper use prong only applies
to the misuse of customer funds -- and thus would not
apply to Saad's misconduct which involved claiming
[*912]
[**262] fraudulent reimbursements from his
employer. The guideline for conversion and improper
use refers to several FINRA and NASD rules, including
FINRA Conduct Rule 2010 (the successor to NASD
Conduct Rule 2110 at issue here). See SANCTION GUIDE
LINES 36. Saad points out that, "[w]ith the exception of
FINRA Rule 20 10 ... each of the referenced rules con
cerns the improper use of (and potentially the conversion
of) customers' funds or securities." Br. of Pet'r at 25.
This assertion obviously does not advance Saad's posi
tion because it acknowledges that FINRA Conduct Rule
2010 is not limited to misconduct relating to customer
funds. Although Saad's briefing on this point is far from
clear, he seems to make a sort of in pari materia argu
ment that, in light of the other rules referenced, the SEC

was required to import the "customers' funds" limitation
into FINRA Conduct Rule 2010. The argument is pa
tently flawed, and Saad cites no authority to support his
claim. We therefore reject it.
Even if we were to accept Saad's argument that the
SEC should have applied [*** 19] the guideline for for
gery and/or falsification, that error by itself would not
require a reversal or remand. The Commission reasona
bly concluded that "FINRA's decision to impose a bar is
consistent with either guideline." Saad, 2010 SEC LEXIS
1761, 2010 WL 2111287, at *7. Indeed, both guidelines
suggest that FINRA at least consider a bar. See SANC
TION GUIDELINES 36-37. Saad objects because the guide
line for conversion or improper use "emphasizes a per
manent bar, while the sanction guideline for Forgery
and/or Falsification emphasizes suspension." Br. of Pet'r
at 23 (emphasis added). But the fact remains -- as the
SEC correctly noted -- both guidelines expressly con
template the possibility of a lifetime bar. Given the def
erence that we owe to SEC sanction decisions, see
Siegel, 592 F.3d at 155, we decline to disturb the SEC's
decision on this basis.
C. The Lifetime Bar

Saad also argues that the Commission abused its
discretion when it affirmed FINRA's imposition of a life
time bar. He contends that the SEC failed to consider
certain mitigating factors and to articulate a remedial
rather than punitive purpose for the sanction. As a result,
in Saad's view, the SEC erred by upholding a sanction
that was "excessive [***20] or oppressive." 15 U.S. C. §
78s(e)(2). The Commission responds that it considered
all of the necessary factors and reasonably concluded
that a lifetime bar was appropriate under the circum
stances. For reasons described below, we agree with
Saad that the Commission abused its discretion in failing
to address several potentially mitigating factors.
Under 15 U.S.C. § 78s(e)(2), the Commission re
views a disciplinary sanction imposed by FINRA to de
termine whether, "having due regard for the public inter
est and the protection of investors," that sanction "is ex
cessive or oppressive." See also PAZ/, 494 F.3d at 1064
(SEC reviews NASD sanctions de novo). In our review
of SEC actions, "[w]e do not limit the discretion of the
Commission to choose an appropriate sanction so long as
its choice meets the statutory requirements that a sanc
tion be remedial and not 'excessive or oppressive."' PAZ
II, 566 F.3d at I 176. The SEC's burden is to provide a
convincing explanation of its rationale in light of the
governing law. As we explained in PAZ I:
When evaluating whether a sanction
imposed by [FINRA] is excessive or op
pressive, as we have stated before, the
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Commission must do more than say, in
effect, [***21] petitioners are bad and
must be punished; at the least it must give
some explanation addressing the nature of
the violation and the mitigating factors
presented in the record. The Commission
[*913]
[**263] must be particularly
careful to address potentially mitigating
factors before it affirms an order ... bar
ring an individual from associating with
a[] . . . member firm -- the securities in
dustry equivalent of capital punishment.

494 F.3d at 1064-65 (citations omitted).
Furthermore, the Commission may approve "expul
sion not as a penalty but as a means of protecting inves
tors .... The purpose of the order [must be] remedial,
not penal." !d. at 1065. If the Commission upholds a
sanction as remedial, it must explain its reasoning in so
doing; "as the circumstances in a case suggesting that a
sanction is excessive and inappropriately punitive be
come more evident, the Commission must provide a
more detailed explanation linking the sanction imposed
to those circumstances." !d. at 1065-66. That is not to
say, however, that the Commission is under any obliga
tion to explain why it found a lesser sanction inappropri
ate. See Siegel, 592 F.3d at 157 ("[B]eyond mak[ing] the
necessary findings regarding the [***22] protective
interests to be served by expulsion, the agency need not
state why a lesser sanction would be insufficient.").
After careful review of the record before us, we
conclude that the case must be remanded for further con
sideration by the SEC. Remand is warranted because the
decision of the Commission -- as well as those of the
FINRA Hearing Panel and the NAC -- ignores several
potentially mitigating factors asserted by Saad and sup
ported by evidence in the record. We have previously
cautioned that the SEC "must be particularly careful to
address potentially mitigating factors" before affirming a
permanent bar. PAZ !, 494 F.3d at 1065. The SEC has
failed to do so in this case. In particular, Saad correctly
notes that FINRA and the SEC failed to consider that
"Mr. Saad's firm, HTK[,] disciplined him by terminating
his employment in September of 2006, prior to regulato
ry detection." Br. of Pet'r at 34; see also Reply Br. at
12-13. Under the FINRA Sanction Guidelines, number
fourteen of the "Principal Considerations in Determining
Sanctions" is "[w]hether the member firm with which an
individual respondent is/was associated disciplined the
respondent for the same misconduct at issue [***23]
prior to regulatory detection." SANCTION GUIDELINES 7.
The SEC's decision acknowledges this argument: "[Saad]

claims FINRA also failed to consider that HTK had fired
him before FINRA detected his misconduct ...." Saad,
2010 SEC LEXIS 1761, 2010 WL 2111287. at *7. How
ever, the SEC's decision says nothing more regarding this
issue, nor do the decisions issued by the Hearing Panel
and the NAC. When questioned about this point at oral
argument, SEC counsel mistakenly argued that the ter
mination was "irrelevant" because it occurred after the
violation. See Oral Arg. at 19:45 - 23:40. The Guidelines
say otherwise.
Similarly, the SEC's decision noted, but did not ad
dress, Saad's argument that "he was under severe stress
with a hospitalized infant and a stressful job environ
ment." Saad, 2010 SEC LEXIS 1761, 2010 WL 2111287,
at *7. The Guidelines do not expressly mention personal
stress as a mitigating factor, but they are by their own
terms "illustrative, not exhaustive; as appropriate, Adju
dicators should consider case-specific factors in addition
to those listed." SANCTION GUIDELINES 6.
In response to Saad's argument that the SEC ignored
these potentially mitigating factors, the Commission
weakly responds that it "implicitly denied [***24] that
they were [mitigating] when it stated that it denied all
arguments that were inconsistent with the views ex
pressed in the decision." Br. of SEC at 24. This conten
tion is not an acceptable explanation for the SEC's failure
[*914]
[**264] to provide "reasoned decisionmak
ing" in support of a lifetime bar. See Allentown Mack,
522 U.S. at 374-75.
When we explained in PAZ I that the SEC "must be
particularly careful to address potentially mitigating fac
tors," we meant that the Commission should carefully
and thoughtfully address each potentially mitigating fac
tor supported by the record. The Commission cannot use
a blanket statement to disregard potentially mitigating
factors -- especially those, like an employee's termina
tion, that are specifically enumerated in FINRA's own
Sanction Guidelines. Because the SEC failed to address
potentially mitigating factors with support in the record,
it abused its discretion by "fail[ing] to consider an im
portant aspect of the problem." See State Farm, 463 U.S.
at 43. We must remand on that basis.
We take no position on the proper outcome of this
case. We leave it to the Commission in the first instance
to fully address all potentially mitigating factors that
might [***25] militate against a lifetime bar.

III. Conclusion
The petition for review is granted. The case is re
manded to the Commission for further consideration
consistent with this opinion.
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I. Factual Background
During all times relevant to the disposition of this
case, Kevin Otto worked as a general securities repre
sentative for various NASD member firms including
Hamilto n Investments, Inc., Well ington Investme nt Ser
vices
and First Montauk Securities Corpo
ration.
' became a client of Otto's begin
ning
or 1989 and followed him
through his various firm transfers.

COUNSEL: For KEVIN L. OTTO, Petitioner: James A.
Bolt, New Berlin, WI.

I During the course of events that gave rise to
this appeal, ~hanged her name to 
Fo r convenience sake, we refer to her

For SECURITIES AND EXCHANGE COMMISSION,
Responde nt: Randall W. Quinn, Susan Straus, SECURI
TIES & EXCHANGE COMMISSION, Office of the
General Counsel, Washington, DC USA.

·"
throughout this opinion as ·[**2] In February 1992, Otto solicited $ 22,000
from ~ for an investment in the Wisconsin Business
Club ("WBC"). In a letter to. . Otto explained that:

JUDGES: Before Fairchild, Cudahy, and Coffey, Circuit
J udges.
OPINION BY: Coffey
OPINION
[*96 1] Coffey, Circuit Judge. On September 15,
2000, the Securities and Exchange Commission ("SEC"
or "Commission") issued an order pursuant to the Securi
ties Exchange Act of 1934, 15 U.S.C. § 78s(d)(l). af
firming disciplinary action taken by the National Associ
ation of Securities Dealers, Inc. ("NASD") against Kevin
Otto. Otto, a securities salesman associated wit~ an
NASD member firm at the time of the misconduct
charged, seeks review of the SEC order pursuant to 15
U.S.C. § 78y(a)(l). We deny Otto's petition and affirm
the SEC's order.

WBC is a group of people that network to bring to
the table bus iness opportunities which enable me to
make some cash. These are qpportunities that you and I
as individuals probably wouldn't see.. .. Again as I stat
ed on the phone this is not an investment nor is it offered
by any securities company. It has nothing to do with me
as a broker or my brokerage firm. T his is a private thing.
It is kind of fun. I think you'll like it. ... Liquidity de
pends on what the funds are in.
Otto further professed that the return was reported as
a Treasury Bill rate "plus a couple of percentage points."
~ provided Otto with the $ 22,000; unbeknownst to
her, WBC did not exist.
Rather than invest the $ 22,000 into WBC as he had
suggested he would, Otto instead placed the $ 22,000
partly in his personal bank account and partly in a
Charles Schwab account for PowerSource Battery Cor
poration, an unprofitable company that he owned and
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operated with a partner, Donna LeBrecht. Otto used
~·s funds for "personal stuff," business expenses

[**3] related to the operation of PowerSource, and ex
penses related to the investigation of other business op
portunities. Despite the illicit infusion of capital, Pow
erSource filed for bankruptcy protection in March of
1992.
To cover up his misuse of her funds, Otto prepared
and sent to ~ fictitious portfolio updates that falsely
reflected a WBC balance. In April 1994, ~equested
funds from her WBC account. Because he could not im
mediately return Smith's money, Otto stalled the repay
ment with more deceit, explaining in a Jetter that "the
investment club has invested cash. May take a few weeks
to find a replacement for your position .... Once we sell
your seat, we are out unless another opens up." In May,
he wrote to ~ that her account's value was $
28,576.24 and he had arranged for "all dividends and/or
capital gains to date" to be for warded to ~· Otto fur
ther explained to her that it could take a few weeks to
liquidate, and suggested that she withdraw approximately
$ 3,000 immediately, leaving$ 25,000 in the club to re
main active, thus attempting to prolong the charade that
he had invested ~·s money in WBC. Smith signed an
authorization agreeing to leave $ 25,000 [**4] in the
fictitious club, and received a personal check form Otto
in the amount of $ 3,576.24 in June 1994. Initially the
check was returned for insufficient funds, but later
was able to deposit it.

IIIII

Because of the two-month delay between her request
and her receipt of the WBC funds, ~ decided to
withdraw all of the WBC funds. Still, Otto did not im
mediately return ~'s money. In a letter dated July 27,
1994, he continued to represent that WBC existed as a
legitimate investment club and blamed the delay in re
ceiving her money on the investment c lub.
I've not yet received our exit papers for the invest
ment club. As your request is unusua l things don't hap
pen that fast. The group has assured me that funds will
not be less than its value at the time the funds were re
quested . .. . This is an exclusive club with most people
of professional investment background. I pushed to get
us in, therefore I can't cause a lot [sic] waves. I should
hope to receive o ur exit papers soon and subsequently
the funds.
Otto finally sent ~ a c heck for$ 26,346 (the fic 
titious balance of Smith's WBC account) on October 22,
1994, approximately [*963] six months after her ini
tial request [**5] to withdraw her funds.
In October 1994, ~ sent to Otto's
then-employer, First Montauk Securities Corporation,
copies of records and letters Otto had sent her regarding
her WBC account. Nearly thirty months later, on March

14, 1997, NASD filed a complaint against Otto, charg ing
him with violating Conduct Rule 2110, which requires
members to "observe high standards of commercial hon
or and just and equitable principles of trade." At a sub
sequent hearing before the NASD Regional District
Business Conduct Committee ("DBCC"), Otto admitted
that WBC did not exist as anything other than an "insig
nia." Otto c laimed, however, that
had authorized
him to use the funds as he did. According to Otto, ~
faced marital d ifficulties and wanted to use WBC in or
der to hide the money from her then-husband. Otto fur 
ther claimed that the only reason ~ made a com
plaint against Otto was because of the request of her fa
ther, also one of Otto's clients, who was upset with Otto's
handling of his account. ~·s complaint was admitted
into evidence at the hearings, but she did not testify . On
August 7 , 1998, the DBCC found that Otto violated
Conduct Rule 2110 and imposed a penalty composed of
[**6] a censure, a permanent bar from associating with
any NASD member, a tine of $ 110,000, and an assess
ment of costs in the amount of$ 3,11 0.75 .

IIIII

Otto appealed the DBCC's decision to the National
Adjudicatory Counsel ("NAC") for NASD. At the hear
ing before the NAC, Otto
admitted that WBC nev
er existed and that he used
funds for his business
and personal expenses. Aga
did not testify. The
NAC found that "Otto's misuse
funds was
inexcusable. His misconduct, coupled with his total re
fusal to acknowledge that he had misused his client's
funds by using her money for his own personal and
business benefit, makes him a danger to the investing
public." Further, in its decision, the NAC explained that
even though the guidelines d id not recommend a bar for
Otto's conduct, it considered a bar "essential based on the
egregious nature of Otto's conduct." In support, it noted
three aggravating factors: I) the series of lies and decep
tion beginning with his solic itation of ~'s funds and
continuing throughout her attempts to withdraw her
funds; 2) his failure to accept responsibility for his mis
use ofs funds; and 3) his attempt to lay b lame on
others, specifically [* *7] upon ~ herself with his
theory that she attempted to use WBC to hide the money
in a marital dispute. Accordingly, on June 28, 1999, the
NAC affirmed the censure and bar, but reduced the fine
to $ 35,000 because it concluded that the DBCC used a
"conversion" sentencing guideline rather than an "im
proper use of funds" guideline.
Otto appealed the decisio n of the NAC to the SEC,
which reviewed his case de novo. On September 15,
2000, the SEC sustained the censure, bar, $ 35,000 fine,
and costs. The SEC found that Otto "deceived his client
with a network of lies." The SEC pointed out that, by h is
own admission, the investment club into which Otto told
he had placed her funds did not exist. T he SEC

IIIII
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further found that when . . sought to get her money
back, Otto repeatedly delayed returning her money and
continued the tiction of the investment club, failing to
tell ~ that he used her money for his own benetit.
The SEC found that Otto's admittedly false statements to
~ demonstrated "deception of a client about the use
of money [that] is unethical and reprehensible." In addi
tion, the SEC rejected Otto's procedural objections, find
ing that the NASD proceedings were fair, [**8] noting
that Otto admitted "all of the facts necessary to determine
his guilt." Finally the SEC [*964] held that the sanc
tions imposed by the NASD were not excessive or op
pressive, concluding that Otto's conduct "demonstrates a
serious misunderstanding of the obligations he owes to a
customer as a registered representative." Otto now ap
peals.

II. Issues
Otto raises two issues in his appeal. First, he con
tends that the NASD proceedings violated his due pro
cess rights because hearsay evidence was admitted and
relied upon, because he did not have the opportunity to
cross-examine ~. and because the length of time that
passed between the misconduct and the hearings de
prived Otto of the opportunity to present witnesses on his
behalf who had died during the delay. Second, Otto ar
gues that the SEC abused its discretion in sustaining the
NASD sanctions that exceeded the recommended sanc
tions under the NASD guidel.ines.

the final actions taken by the District Committee are
subject to review by the NASD Board of Governors. Any
final disciplinary sanctions imposed by the Board of
Governors is subject to "full and independent [**I 0]
review by the SEC as to the facts as well as the law."
Gold, 48 F.3d at 990; 15 U.S. C. § 78s(d)(2). Because the
SEC conducts de novo review of the NASD's sanctions,
this court's consideration of alleged errors in the NAS D
proceedings is limited. We will "consider errors in [the
NASD] proceedings 'only if and to the extent that they
infected the Commission's action by leading to error on
its part.'" Schel/enbach v. SEC, 989 F.2d 907, 909 (7th
Cir. /993); accord Gold, 48 F.3d at 990; Mister Dis
count Stockbrokers, Inc., 768 F.2d at 877.
Our review of the proceedings before the SEC is not
so limited. Gold, 48 F.3d at 990. This court may over
tum an SEC sanctions order if it is unwarranted in law or
without justification in fact. Id. (citing Nowicki v. United
States, 536 F.2d 1171, 1178 (7th Cir. 1976)). Neverthe
less, our review of the SEC's findings of fact is highly
deferential. Indeed, the SEC's findings of fact are con
clusive if supported by substantial evidence. Schellen
bach, 989 F.2d at 909. Further, we will reverse the
Commission decisions concerning sanctions only [** 11]
if this court finds that the SEC abused its discretion. /d.;
Mister Discount Stockbrokers, inc. , 768 F.2d at 879.
With this limited scope of review in mind, we turn to
Otto's arguments.
[*965] A. Fairness ofNASD Proceedings

III. Analysis
The SEC is the federal agency charged with the reg
ulation of the securities industry, but because the SEC
lacks the resources to police the entire securities indus
try, it relies on participants in the markets to govern
themselves. See Gold v. SEC, 48 F.3d 987, 990 (7th Cir.
1995); [**9] Mister Discount Stockbrokers, Inc. v. SEC,
768 F.2d 875, 876 (7th Cir. 1985). The NASD is a reg
istered association of securities broker-dealers registered
with the SEC pursuant to 15 U.S.C. § 78o-3(a) and em
powered to enforce association members' compliance
with federal securities laws, Commission regulations,
and the association's own rules and regulations by im
posing appropriate sanctions. When enforcing members'
compliance with applicable rules and regulations, rhe
NASD .must provide "a fair procedure for the disciplin
ing of members and persons associated with members ..
. ." 15 U.S. C. § 78o-3(b)(8); Mister Discount Stockbrok
ers, Inc., 768 F.2d at 876.
The disciplinary process established by the NASD
provides that the NASD Regional District Business
Conduct Committee has original jurisdiction of all com
plaints regarding member violations and may conduct
hearings, make findings and impose penalties. Jd. l n t~

Otto initially argues that the NASD proceedings vi
olated his due process rights urging three separate
grounds: I) the NASD admitted into the record s
unsworn hearsay statements; 2) the NASD did not pro
vide him with an opportunity to cross-examine. .; 3)
a six-year delay between the time of the misconduct and
the date of the hearing prejudiced him because he could
not call favorable witnesses who had died. None of Ot
to's arguments has merit.
We note at the outset that Constitutional standards
do not apply unless the NASD is a state actor. See R.J.
O'Brien & Assoc., Inc. v. Pipkin, 64 F.3d 257, 262 (7th
Cir. 1995). The fact that the NASD is subject to "exten
sive and detailed" governmental regulation does not nec
essarily convert that organization's actions into those of
the state. See Jackson v. Metropolitan Edison Co., 419
U.S. 345, 350, 42 L. Ed. 2d 477, 95 S. Ct. 449 (1974).
Indeed, although we have not expressly[** 12] ruled on
the question of whether the NASD is a state actor, we
have previously expressed doubt about "the proposition
that the comprehensive regulation of securities exchang
es by the federal government would turn those exchanges
into government actors." Gold, 48 F.3d at 991 (suggest
ing that the New York Stock Exchange was not a state
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actor, but declining to rule on the merits of that issue
because petitioner had waived the argument on appeal).
In addition, several of our Sister Circuits have reached
the conclusion that the NASD is not a state actor. See,
e.g., Desiderio v. Nat'! Ass'n of Sec. Dealers, Inc. , 191
F.3d 198, 206 (2d Cir. 1999) (noting that the NASD is a
private corporation that receives no federal or state
funding; that its creation was not mandated by statute;
and that the government has no voice in the selection of
its members); First Jersey Sec., Tnc. v. Bergen, 605 F.2d
690, 699 n.5 (3d Cir. 1979). In any event we need not
decide the issue of whether the NASD is a state actor in
this case because Otto admitted all of the facts necessary
to establish his guilt, which dooms his due process ar
guments.
At his hearing before the NASD [** 13] Board of
Governors, Otto admitted, among other things, that WBC
was fictional, that Smith was the only investor, and that
he use~'s funds for his "personal stuff. " Further,
when _ . - requested to withdraw her WBC funds in
April 1994, Otto continued his deception and delayed
returning her money. First, he explained to her that it
could take a few weeks to tind a replacement and urged
her to instead remain in the club. Later, Otto sent her a
letter blaming the non-existent club for the delay in the
return of her money. Ultimately, he continued his decep
tion long enough to retain her money for six months after
she initially requested it.
Despite his admissions, Otto nonetheless presses the
argument that he somehow was prejudiced by ~·s
absence at his hearings. The premise of Otto's argument
is that if he were al lowed to cross-examine ~ 2 she
would have confirmed his explanation that she used
W BC to hide assets from her husband and that she had
given him permission to use the funds for his personal
and business expenses. Otto's argument, however, is
nothing more than pure fancy . First, there [*966] was
no evidence that ~ had any prejudice against Otto
that might have undermined [** 14] the credibility of
her complaint. Second, the facts of her complaint were
not contradicted by any direct testimony, and instead
were largely corroborated by Otto's own admissions.
Moreover, ~·s former husband did testify at the
hearing and expressly rejected Otto's assertion that the
parties were contemplating d ivorce or separation during
the t~·me had invested in WBC. Finally, Otto's let
reveal the utter incredibility of his assertion
ters to
that
was using WBC to hide assets from her hus
band--for if ~ had been aware that WBC did not
exist (as Otto sugge.sts she was) then what need was
there to persist in blaming the delay in the return of her
funds on the non-existent club? Otto's argument has no
foundation in fact. F urthermore, even if it did, it is well
established that hearsay evidence is admissible in ad

**
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ministrative proceed ings, if it is deemed relevant and
material. Keller v. Sullivan., 928 F.2d 227, 230 (7th Cir.
1991) (citing Richardson v. Perales, 402 U.S. 389, 28 L.
Ed. 2d 842, 91 S. Ct. 1420 (1971)). In addition to its rel
evance, ~·s complaint was supported by several in
dicia of reliability--most notably the corroboratio n
[** 15] from Otto's atlmissions.
2 In an attempt to secure Smith's presence, Ot
to's attorney sent to her a "subpoena." The docu
ment bears the indicia of the NASD (despite the
fact that neither the NASD nor Otto h imself had
subpoena power) and "commands" her to appear
with documents, falsely threatening her with
punishment for contempt if she failed to comply.
Otto's attempt to badger and even intimidate
~ into testifying only further undermines his
claims and further suggests that he did not "ob
serve high standards of commercial honor."
Otto also suggests that the delay in holding the
hearing violated his due process rights because several
witnesses, who would have testified that they participat
ed in the WBC, died before the hearing was held. This
claim is equally fanciful as Otto's claim that his due pro
cess rights were violated by his inability to
cross-examine ~· The testimony of these witnesses
would have largely been irrelevant. Otto admitted that he
used s money for his business and personal ex
penses [** 16] and whether other people had invested in
the fictitious club he created is of no moment. Further,
Otto admitted at the hearing that, besides himself,~
was the only investor in WBC, thus directly contradict
ing the testimony he suggests he would have presented.
Given Otto's admissions coupled with the incrimi
nating documentation he sent throughout her investment,
Otto's claims that the proceedings were unfair and vio
lated his due process rights must fail. Rule 211 0 required
Otto to "observe high standards of commercial honor and
just and equitable principles of trade." Nothing in the
record even remotely suggests that an error in the NASD
proceedings infected the SEC's review. Consequently,
o ur review is limited only to consideration of whether the
SEC abused its discretion in holding that Otto violated
Conduct Rule 2110 . It did not. Otto's admissions and
letters to ~ more than amply provide a basis to con
clude that Otto did not "observe high standards of com
mercial honor and just and equitable principles of trade."

B. Severity ofSanctions
Otto next argues that the sanctions imposed exceed
ed the recommended sanctions under the NASD's guide
lines, and thus, were improperly [**17] imposed. Otto
also suggests that the NASD and SEC did not weigh all
of the factors referenced on the NASD's sanction guide

Page 5
253 F.3d 960, *; 2001 U.S. App. LEXIS 12142, **

lines in reaching their determinations that the sanctions
imposed were warranted. The NASD outlines eight fac
tors relevant to imposing sanctions: I) prior or other sim
ilar misconduct; 2) attempts to conceal conversion, mis
appropriation, or misuse; 3) forgery of documentation or
customer's signature; 4) duration of the period the securi
ties or funds were converted; 5) essentially stealing ver
sus mistaken belief of authority to use; 6) value of con
verted, misappropriated or misused funds or sec urities
(loss to customer); 7) prompt and vo luntary restitution,
clear evidence that the funds or securities were returned
to the customer; [*967] 8) other aggravating or miti
gating factors. The sanction guidelines , however, are not
rigid and mechanical and serve only as a starting point
for determining the proper disciplinary action. In the
Matter of Steven D. Goodman, 2001 SEC LEXIS 144,
2001 WL 62607 (S.E.C.) at *5 (Jan. 26, 2001).

Otto coming led I l l's funds with his own for the
sake of his own personal convenience and deprived her
of the opportunity to invest those funds in a legitimate
[**18] investment. Further, he concealed this use of
funds fro~ Although he did ultimately return the
funds, he put her funds at risk for more than two years.
When I l l asked Otto to return her money, he contin
ued to lie to her, attempted to convince her to leave her
money invested in the fictitious WB C account, and only
returned her money after six months. Given the ongoing
deception in the face of a request for the return of her
funds and Otto's refusal to accept responsibility for his
misuse of I l l's funds, we agree with the SEC's deci
sion to approve the NASD's imposition of sanctions.
The SEC's order is AFFIRMED.
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the Commission abused its discretion in two ways: (l) it
failed to address certain mitigating factors raised by the
petitioners, specifically, that their failure to respond had
no potential either to injure the investing public or to
benefit themselves [***2] monetarily nor did the in
formation requested relate to conduct potentially injuri
ous to the public or beneficial to themselves; and (2) it
did not identify any remedial --as opposed to punitive-
purpose for the sanctions it approved. Accordingly, we
grant the petition and remand this matter for the Com
mission to consider anew whether the sanctions are ex
cessive or oppressive in light of the factors raised in mit
igation and to consider for the first time whether the
sanctions serve a remedial purpose, as required by §
19(e)(2) of the Securities Exchange Act of 1934, 15
U.S.C. § 78s(e)(2).
I. Background

JUDGES: Before: GINSBURG, Chief Judge, and
ROGERS and KAVANAUGH, Circuit Judges. Opinion
for the Court by Chief Judge GINSBURG.
OPINION BY: GINSBURG
OPINION
[*1061]

[**415] GINSBURG, Chief Judge:

PAZ Securities, Inc. and its president, Joseph Miz
rachi, petition for review of an order of the Securities and
Exchange Commission sustaining the decision of the
National Association of Securities Dealers to expel PAZ
from membership and to bar Mizrachi from ever associ
ating with any NASD member firm as sanctions for
Mizrachi's failure to respond to the NASD's repeated
requests for information from and about PAZ. We hold

Joseph Mizrachi was the president of PAZ Securi
ties, Inc., which was a member of the NASD, a
"self-regulatory organization" registered with the Com
mission as a "national securities association" under Sec
tion 15A of the Securities Exchange Act of 1934, 15
U.S.C. § 78o-3. The NASD adopts rules to regulate the
conduct of its members, § 15A(b)(3)-(7), and may en
force those rules by imposing disciplinary sanctions upon
member firms and persons associated with them, §
15A(b)(8)-(9).

In February 2003 the NASD began a routine on-site
examination of PAZ and reviewed materials provided by
Joseph [***3] Mizrachi's brother, Simon Mizrachi, in
his capacity as vice president of the firm. Joseph Miz
rachi claims he was unavailable at that time to respond to
the NASD because he was experiencing mental distress
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caused by marital difficulties and was traveling abroad.
Unable to obtain through Simon Mizrachi everything it
sought from PAZ, the NASD asked Joseph Mizrachi and
PAZ to provide additional written information. Specifi
cally, the NASD sent three letters to the petitioners ask
ing whether PAZ had implemented a continuing educa
tion program; what investment banking or securities
business the firm had engaged in since February 2001;
what specific duties PAZ had assigned to, and what
compensation PAZ had paid to, certain individuals dur
ing the period 2000-2002; whether PAZ had revised its
written supervisory procedures as requested (apparently
by the NASD); why the NASD had not received the
firm's 2001 audit on time; and whether PAZ had a writ
ten expense sharing agreement with a company operated
by Simon Mizrachi that shared office space with PAZ.
The NASD sent the first letter on May 6, 2003 by
overnight courier to Joseph Mizrachi at the address listed
for PAZ in the NASD's Central Registration [***4]
Depository (CRD). On May 20, 2003 the NASD sent a
second letter by express courier to the same address re
questing the same information. On July 23, 2003 it sent a
third letter by first class and certified mail to the address
listed in the CRD for each petitioner. The return receipts
show that one "C.J. Mizrachi" signed for the letter sent to
PAZ's registered address, but the return receipt card sent
to Joseph Mizrachi's home address bears an illegible
signature. Joseph Mizrachi asserted before the Commis
sion that he is not C.J. Mizrachi, [* 1062]
[**416]
and C.J. Mizrachi is not further identified in the record.
The petitioners do not contest that the NASD's ef
forts to notify them comply with NASD Procedural Rule
9134, which provides the NASD may send documents by
first class mail, certified mail, or courier to the address
listed in the CRD. Under NASD Procedural Rule
8210(d), a member of the NASD or person to whom a
request for information is directed is deemed to have
received that request when it is sent to the last known
business address of the member firm or the last known
residential address of a person associated with the firm,
as reflected in the CRD. Therefore, the petitioners had
constructive, [***5] if not actual notice of the three
letters requesting information from PAZ.
On August 14, 2003 the NASD Department of En
forcement filed with the NASD Office of Hearing Offic
ers a complaint alleging the petitioners had failed to re
spond to a request for information, in violation of NASD
Conduct Rule 2110 and NASD Procedural Rule 8210.
The Department of Enforcement simultaneously sent by
first class and certified mail a Notice of Complaint, with
the complaint attached, to the addresses listed in the
CRD for PAZ and for Joseph Mizrachi. The Department
repeated this drill on September 12, 2003. Though the
record is unclear whether Joseph Mizrachi received ei

ther of the Notices, he admitted that Simon Mizrachi told
him about the complaint, apparently no later than Octo
ber 2003.
In September 2003 Simon Mizrachi hired Douglas
Westendorf, Esq. to represent the petitioners before the
NASD. Pursuant to a motion Westendorf filed on Sep
tember 26, the NASD gave the petitioners until October
20 to answer the complaint. The petitioners, however,
still failed to answer the complaint, and on October 28
the NASD Hearing Officer found them in default. In
November the Department of Enforcement moved for
[***6] entry of a default decision and served the motion
upon the petitioners and Westendorf. On December 31
the NASD Hearing Officer entered a default decision
against the petitioners, expelling PAZ from membership
in the NASD and barring Joseph Mizrachi from ever
associating with any NASD member firm, the "standard"
sanctions -- absent mitigating circumstances -- recom
mended in the NASD Sanction Guidelines (at 35).
On January 23, 2004 the petitioners belatedly re
sponded to the NASD's request for information and
moved to vacate the default decision. In that motion,
Joseph Mizrachi explained that from January to August
2003 he had been traveling abroad to visit family and to
deal with emotional distress, for which he had received
counseling; from August 2003 to January 2004 he
claimed he had been traveling extensively for business.
Joseph Mizrachi claimed he and PAZ had relied upon
Westendorf to represent them and attributed their failure
to respond to the negligence of the attorney. The NASD
Hearing Officer denied the motion to vacate the default
decision because the petitioners had presented no evi
dence that their failure to respond was attributable to
negligence by Westendorf and therefore [***7] failed
to show good cause to vacate the default decision.
The petitioners appealed to the NASD's National
Adjudicatory Council (NAC), arguing the sanctions im
posed by the Hearing Officer were unduly severe and
should be reduced upon the basis of three mitigating
factors: (1) the petitioners' misplaced reliance upon
counsel to respond to the complaint; (2) the unintentional
nature of their failure to respond; and (3) the nature of
the information requested, which did not involve any
potential monetary gain to either of them. The NAC af
firmed the default decision, the sanctions, and the Hear
ing [*1063] [**417] Officer's refusal to vacate the
default decision. It found the petitioners' failure to re
spond to the NASD's requests for information were not
mitigated by the enumerated factors because Joseph
Mizrachi had at least constructive notice of the repeated
requests for information and the petitioners' failure to
respond was "tantamount to stonewalling and a willful
refusal to comply," which had "undermined" the NASD's
ability to fulfil its regulatory responsibilities. The NAC
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did not respond to the petitioners' contention that their
failure to respond was mitigated because the information
requested [***8] did not relate to any potential mone
tary gain to them, except to say, "We have considered
and rejected without discussion all other arguments of
the parties."
Before the Commission, the petitioners argued the
sanctions should be reduced because their failure to re
spond to the NASD's information requests (I) was unin
tentional (Principal Consideration No. 13, NASD Sanc
tion Guidelines at 7); (2) did not injure the investing
public (Principal Consideration No. 10, NASD Sanction
Guidelines at 6), nor did the information requested relate
to injurious conduct (violation-specific Principal Con
sideration No. I, NASD Sanction Guidelines at 35); (3)
did not stand to benefit them monetarily (Principal Con
sideration No. 17, NASD Sanction Guidelines at 7), nor
did the information requested relate to conduct of benefit
to them (violation-specific Principal Consideration No.
1, NASD Sanction Guidelines at 35); and (4) was at
tributable to their reliance upon counsel to respond to the
complaint (Principal Consideration No. 7, NASD Sanc
tion Guidelines at 6). The Commission first determined
that Joseph Mizrachi actually knew about the requests
for information by September 2003 but neither contacted
the [***9] NASD nor delegated that task to another,
which undermined the petitioners' claim that their failure
to respond was unintentional. Next, the Commission
rejected the petitioners' contention that they reasonably
relied upon counsel because Joseph Mizrachi apparently
neither followed up with Westendorf about filing an an
swer to the complaint nor asked anyone to keep him up
dated on the matter. Finally, in response to the petition
ers' suggestion that the nature of the information re
quested mitigated their failure to respond, the Commis
sion said the "NASD's requests were not as limited as
[the petitioners] contend"; they concerned generally "the
nature of PAZ's investment banking and securities activi
ties [and, more specifically,] the duties and responsibili
ties of certain individuals, and whether the firm had a
written agreement regarding shared expenses." Moreo
ver, "Even if the requests had been limited" member
firms and persons associated with them "cannot se
cond-guess NASD's requests" because the "NASD has a
right to request information and require cooperation."
The Commission emphasized the "importance of com
plying with NASD's information requests" because
"[w]hen members and associated [***10] persons delay
their responses to requests for information, they impede
the ability of NASD to conduct its investigations." Be
cause the petitioners had received the standard sanction
under the NASD Guidelines for failure to respond to a
request for information, and because the Commission
found that failure was unmitigated, the Commission held
the sanctions were neither excessive nor oppressive.

II. Analysis
The petitioners argue the Commission abused its
discretion by affirming sanctions grossly disproportion
ate to their conduct without considering certain mitigat
ing factors and without articulating a remedial rather
than a punitive purpose for the sanctions. Specifically,
they contend the [*I 064] [**418] Commission did
not evaluate whether their failure to respond to the
NASD's requests for information was mitigated because
(1) it did not result in any injury to the investing public
(Principal Consideration No. II, NASD Sanction Guide
lines at 6), (2) it did not have the potential to benefit ei
ther of them monetarily (Principal Consideration No. 17,
NASD Sanction Guidelines at 7), and (3) the information
requested related to conduct neither potentially injurious
to the investing public nor potentially [***11] benefi
cial to themselves (violation-specific Principal Consider
ation No. 1, NASD Sanction Guidelines at 35).
The Commission responds that it may review a
sanction only to determine whether it is excessive or
oppressive and may not determine de novo whether it is
otherwise appropriate. See Krull v. SEC, 248 F.Jd 907,
911 (9th Cir. 2001) ("Although the Commission reviews
the record de novo, its review of the sanction is narrower
-- the sanction may be modified or canceled only if it is
'excessive or oppressive"'). The Commission emphasizes
that the NASD Sanction Guidelines, which absent miti
gating circumstances call for the expulsion of a member
firm and the lifetime bar of an associated person for fail
ure to respond to a request for information, show the
sanctions imposed are not "grossly disproportionate."
The Commission also asserts it considered each of the
mitigating factors raised before it, and it may not now be
faulted for failing to consider mitigating factors the peti
tioners did not raise before it.
Pursuant to § 19(e) of the Securities Exchange Act
of 1934*, the Commission is to review de novo a disci
plinary sanction imposed by the NASD upon a member
firm or a person associated [*** 12] therewith to deter
mine whether the sanction "imposes any burden on
competition not necessary or appropriate" to further the
purposes of the Act, or is "excessive or oppressive." See
Otto v. SEC, 253 F. 3d 960, 964, 966-67 (7th Cir. 2001)

("the SEC conducts de novo review of the NASD's sanc
tions"). When evaluating whether a sanction imposed by
the NASD is excessive or oppressive, as we have stated
before, "the Commission must do more than say, in ef
fect, petitioners are bad and must be punished," Blinder,
Robinson & Co., v. SEC, 267 U.S. App. D.C. 96, 837
F.2d 1099, 1113 (D.C. Cir. 1988); at the least it must

give "[s]ome explanation [* 1065] [**419] address
ing the nature of the violation and the mitigating factors
presented in the record." McCarthy v. SEC, 406 F.Jd
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179. 189-90 (2d Cir. 2005) (reviewing Commission de
cision affirming sanctions imposed by New York Stock
Exchange, a self-regulatory organization). The Commis
sion must be particularly careful to address potentially
mitigating factors before it affirms an order expelling a
member from the NASD or barring an individual from
associating with an NASD member firm -- the securities
industry equivalent of capital punishment. Cf Steadman
v. SEC, 603 F.2d 1126, 1137-40 (5th Cir. 1979)
[***13] ("when the Commission chooses to order the
most drastic remedies at its disposal, it has a greater
burden to show with particularity the facts and policies
that support those sanctions and why less severe action
would not serve to protect investors"), affd on other
grounds, 450 U.S. 91, 101 S. Ct. 999, 67 L. Ed. 2d 69
(1981):
*

Section 19(e), 15 U.S.C. § 78s(e), provides:
(l) In any proceeding to review
a final disciplinary sanction im
posed by a self-regulatory organi
zation ... -
(A)
if
the
[Commission]
finds
that such
member,
partici
pant, or person as
sociated with a
member has
omitted such acts,
as
the
self-regulatory or
ganization
has
found him to have
omitted, that
such .. . omissions
to act, are in viola
tion of ... the rules
of
the
self-regulatory or
ganization ... and
that such provisions
are, and were ap
plied in a manner,
consistent with the
purposes of this
chapter, [then the
Commission,]
by
order, shall so de
clare and, as ap
propriate,
affirm
the sanction im
posed
by
the

self-regulatory or
ganization, modify
the sanction in ac
cordance with par
agraph (2) of this
subsection, or re
to
the
mand
self-regulatory or
ganization for fur
ther proceedings; or
(B)
if [the
Commission] does
not make any such
finding it shall, by
order, [*** 14] set
aside the sanction
imposed by the
self-regulatory or
ganization and, if
appropriate,
re
mand
to
the
self-regulatory or
ganization for fur
ther proceedings.

(2) If the [Commission] ...
having due regard for the public
interest and the protection of in
vestors, finds after a proceeding in
accordance with paragraph (I) of
this subsection that a sanction im
posed by a self-regulatory organi
zation upon such member, partic
ipant, or person associated with a
member imposes any burden on
competition not necessary or ap
propriate in furtherance of the
purposes of this chapter or is ex
cessive or oppressive, [then the
Commission] may cancel, reduce,
or require the remission of such
sanction.

In this case the petitioners claim the Commission
failed to address several mitigating factors. Insofar as the
petitioners claim the Commission should have consid
ered their previously clean disciplinary record and that
they did not attempt either to mislead anyone or to con
ceal their present misconduct, their arguments are forfeit
because the petitioners did not raise them before the
Commission. 15 U.S. C. § 78y(c)(1 ). Insofar as the peti
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tioners preserved other claims, however, they are on sol
id ground.
In the course [*** 15] of emphasizing in its deci
sion the petitioners' obligation to respond to the NASD's
requests for information (the "NASD has a right to re
quest information and require cooperation from those
persons it investigates"), the Commission mischaracter
ized the petitioners' argument, saying they "suggest[ed]
that the information requests were not important because
they focused on PAZ's supervisory procedures." In fact,
their argument was not that the information sought was
unimportant but rather that their failure to respond to the
NASD (I) was of no potential monetary benefit to them
and (2) did not result in any injury to the investing pub
lic, and that (3) the information requested did not relate
to injurious conduct or conduct of potential monetary
benefit to them.
In addition, pursuant to Section 19 of the Act, the
Commission was obliged -- but failed -- to review the
sanction imposed by the NASD with "due regard for the
public interest and the protection of investors." 15 U.S. C.
§ 78s(e)(2). As the Second Circuit explained in Wright v.
SEC, 112 F.2d 89, 94 (2d Cir. 1940), that provision "au
thorizes [the Commission to order] expulsion not as a
penalty but as a means of protecting investors [*** 16]
.... The purpose of the order is remedial, not penal."' If
the Commission upholds the sanctions as remedial, then
it must explain why; furthermore, "as the circumstances
in a case suggesting that a sanction is excessive and in
appropriately punitive become more evident, the Com
mission must provide a more detailed explanation linking
[* 1066]
[**420] the sanction imposed to those cir
cumstances if it wishes to uphold the sanction." McCar
thy, 406 F.3d at 190; see also Occidental Petrol. Corp. v.
SEC, 277 U.S. App. D.C. 112, 873 F.2d 325, 338 (D.C.
Cir. 1989) ("in order to allow for meaningful judicial
review, the agency must produce an administrative rec
ord that delineates the path by which it reached its deci
sion"). We do not suggest the Commission must make an
on-the-record finding that a sanction is remedial, but it
must explain why imposing the most severe, and there
fore apparently punitive sanction is, in fact, remedial,
particularly in light of the mitigating factors brought to
its attention.
* When Wright was decided, Section 19 au
thorized the Commission itself "for the protection
of investors ... to expel from a national securities
exchange any member or officer thereof' for cer
tain violations of the statute or of the rules
[*** 17] and regulations thereunder. Securities
Exchange Act of 1934, Pub. L. No. 73-291, §
l9(a)(3), 48 Stat. 881, 898-99 (codified at 15
U.S.C. § 78s(a)(3) (1940)). Although the statute

now calls for the sanction to be imposed in the
first instance by a self-regulatory organization,
subject to review by the Commission, that pro
cedural change does not dilute the substantive
requirement that the sanction be remedial rather
than punitive. See § 19(e)(2); McCarthy, 406
F.3d at 189-91 (holding Commission abused its
discretion by affirming exchange decision sus
pending broker from membership without deter
mining sanction was necessary to protect inves
tors).
The Commission did state its view that the sanctions
here imposed by the NASD would "serve as a deterrent
to others who may be inclined to ignore NASD's infor
mation requests," but such "general deterrence" is essen
tially a rationale for punishment, not for remediation. Cf.
Republic Steel Corp. v. NLRB, 311 U.S. 7, 12, 61 S. Ct.
77, 85 L. Ed. 6 (1940) ("it is not enough to justify the
[National Labor Relations] Board's requirements [of an
employer] to say that they would have the effect of de
terring persons from violating the [National Labor Rela
tions] Act" because the Board's [***18] power "is re
medial, not punitive"); United States v. Bajakajian, 524
U.S. 321, 329, 118 S. Ct. 2028, 141 L. Ed. 2d 314 (1998)
("Deterrence ? has traditionally been viewed as a goal of
punishment"). Still, we agree with the Second Circuit
that, "[a]lthough general deterrence is not, by itself, suf
ficient justification for expulsion or suspension ... it may
be considered as part of the overall remedial inquiry."
McCarthy, 406 F.3d at 189. Here, however, general de
terrence was not considered as part of a larger remedial
inquiry; the Commission offered no other rationale
whatsoever. It simply held the sanctions were not exces
sive or oppressive because the NASD had a right to the
requested information, the petitioners' failure to respond
was not unintentional, and Joseph Mizrachi's depression
was not so severe in August 2003 that he could not re
sume taking care of business. Nowhere did the Commis
sion advert to any purpose other than "deterr[ing] others
who may be inclined to ignore NASD's information re
quests." Therefore, the Commission did not adequately
explain why the sanctions the NASD imposed upon the
petitioners were not punitive rather than remedial.
Ill. Conclusion
The Commission abused its discretion by failing to
address [*** 19] certain mitigating factors the petition
ers raised before it and by affirming the severe sanctions
imposed upon them by the NASD without first deter
mining those sanctions were remedial rather than puni
tive. The petition for review is therefore granted and the
case is remanded to the Commission for further pro
ceedings consistent herewith.

So ordered.
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TITLE 15-COMMERCE AND TRADE

§78r

(b) Mandate to facilitate establishment of auto
mated quotation systems
(1) In general

lated to reports referred to in subsec. (d), see Codifica
tion note set out under section 78w of this title.

The Commission shall facilitate the wide
spread dissemination of reliable and accurate
last sale and quotation information with re
spect to penny stocks in accordance with the
findings set forth in subsection (a) of this sec
tion, with a view toward establishing, at the
earliest feasible time, one or more automated
quotation systems that will collect and dis
seminate information regarding all penny
stocks.

Section effective Oct. 15, 1990, with provisions relat
ing to civil penalties and accounting and disgorgement,
see section l(c)(l), (2) of Pub. L. 101-429, set out in an
Effective Date of 1990 Amendment note under section
77g of this title.

(2) Characteristics of systems

Each such automated quotation system
shall
(A) be operated by a registered securities
association or a national securities exchange
in accordance with such rules as the Com
mission and these entities shall prescribe;
(B) collect and disseminate quotation and
transaction information;
(C) except as provided in subsection (c) of
this section, provide bid and ask quotations
of participating brokers or dealers, or com
parably accurate and reliable pricing infor
mation, which shall constitute firm bids or
offers for at least such minimum numbers of
shares or minimum dollar amounts as the
Commission and the registered securities as
sociation or national securities exchange
shall require; and
(D) provide for the reporting of the volume
of penny stock transactions, including last
sale reporting, when the volume reaches ap
propriate levels that the Commission shall
specify by rule or order.

EFFECTIVE DATE

§ 78r.

Liability for misleading statements
(a) Persons liable; persons entitled to recover;
defense of good faith; suit at law or in equity;
costs, etc.

Any person who shall make or cause to be
made any statement in any application, report,
or document filed pursuant to this chapter or
any rule or regulation thereunder or any under
taking contained in a registration statement as
provided in subsection (d) of section 78o of this
title, which statement was at the time and in
the light of the circumstances under which it
was made false or misleading with respect to
any material fact, shall be liable to any person
(not knowing that such statement was false or
misleading) who, in reliance upon such state
ment, shall have purchased or sold a security at
a price which was affected by such statement,
for damages caused by such reliance, unless the
person sued shall prove that he acted in good
faith and had no knowledge that such statement
was false or misleading. A person seeking to en
force such liability may sue at law or in equity
in any court of competent jurisdiction. In any
such suit the court may, in its discretion, re
quire an undertaking for the payment of the
costs of such suit, and assess reasonable costs,
including reasonable attorneys' fees, against ei
ther party litigant.

(c) Exemptive authority

(b) Contribution

The Commission may, by rule or order, grant
such exemptions, in whole or in part, condi
tionally or unconditionally, to any penny stock
or class of penny stocks from the requirements
of subsection (b) of this section as the Commis
sion determines to be consistent with the public
interest, the protection of investors, and the
maintenance of fair and orderly markets.

Every person who becomes liable to make pay
ment under this section may recover contribu
tion as in cases of contract from any person
who, if joined in the original suit, would have
been liable to make the same payment.

(d) Commission reporting requirements

The Commission shall, in each of the first 5
annual reports (under section 78w(b)(l) of this
title) submitted more than 12 months after Oc
tober 15, 1990, include a description of the status
of the penny stock automated quotation system
or systems required by subsection (b) of this sec
tion. Such description shall include
(1) a review of the development, implemen
tation, and progress of the project, including
achievement of significant milestones and cur
rent project schedule; and
(2) a review of the activities of registered se
curities associations and national securi ties
exchanges in the development of the system.
(June 6, 1934, ch. 404, title I. § 17B, as added Pub.
L. 101-429, title V, §506, Oct. 15, 1990, 104 Stat.
955.)

(c) Period of limitations

No action shall be maintained to enforce any
liability created under this section unless
brought within one year after the discovery of
the facts constituting the cause of action and
within three years after such cause of action ac
crued.
(June 6, 1934, ch. 404, title I, § 18, 48 Stat. 897;
May 27, 1936, ch. 462, §5, 49 Stat. 1379.)
REFERENCES IN TEXT

This chapter, referred to in subsec. (a). was in the
original "this title". See References in Text note set
out under section 78a of this title.
AMENDMENTS

1936-Subsec. (a). Act May 27, 1936, inserted '·or any
undertaking contained in a registration statement as
provided in subsection (d) of section 78o of this title".
§ 78s.

REFERENCES IN TEXT

Registration, responsibilities, and over
sight of self-regulatory organizations
(a) Registration procedures; notice of filing;
other regulatory agencies

Section 78w(b)(l) of this title, referred to in subsec.
(d). was omitted from the Code. For further details re

(1) The Commission shall, upon the filing of an
application for registration as a national securi

l
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ties exchange, registered securities association,
or registered clearing agency, pursuant to sec
tion 78f, 78o-3, or 78q-l of this title, respectively,
publish notice of such filing and afford inter
ested persons an opportunity to submit written
data, views, and arguments concerning such ap
plication. Within ninety days of the date of pub
lication of such notice (or within such longer pe
riod as to which the applicant consents), the
Commission shall
(A) by order grant such registration, or
(B)
institute proceedings to determine
whether registration should be denied. Such
proceedings shall include notice of the grounds
for denial under consideration and oppor
tunity for hearing and shall be concluded
within one hundred eighty days of the date of
a publication of notice of the filing of the ap
plication for registration. At the conclusion of
such proceedings the Commission, by order,
shall grant or deny such registration. The
Commission may extend the time for conclu
sion of such proceedings for up to ninety days
if it finds good cause for such extension and
publishes its reasons for so finding or for such
longer period as to which the applicant con
sents.
The Commission shall grant such registration if
it finds that the requirements of this chapter
and the rules and regulations thereunder with
respect to the applicant are satisfied. The Com
mission shall deny such registration if it does
not make such finding.
(2) With respect to an application for registra
tion filed by a clearing agency for which the
Commission is not the appropriate regulatory
agency
(A) The Commission shall not grant reg
istration prior to the sixtieth day after the
date of publication of notice of the filing of
such application unless the appropriate regu
latory agency for such clearing agency has no
tified the Commission of such appropriate reg
ulatory agency's determination that such
clearing agency is so organized and has the ca
pacity to be able to safeguard securities and
funds in its custody or control or for which it
is responsible and that the rules of such clear
ing agency are designed to assure the safe
guarding of such securities and funds.
(B) The Commission shall institute proceed
ings in accordance with paragraph (l)(B) of
this subsection to determine whether registra
tion should be denied if the appropriate regu
latory agency for such clearing agency noti
fies the Commission within sixty days of the
date of publication of notice of the filing of
such application of such appropriate regu
latory agency's (i) determination that such
clearing agency may not be so organized or
have the capacity to be able to safeguard secu
rities or funds in its custody or control or for
which it is responsible or that the rules of
such clearing agency may not be designed to
assure the safeguarding of such securities and
funds and (ii) reasons for such determination.
(C) The Commission shall deny registration
if the appropriate regulatory agency for such
clearing agency notifies the Commission prior
to the conclusion of proceedings instituted in
accordance with paragraph (l)(B) of this sub
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section of such appropriate regulatory agen
cy's (i) determination that such clearing agen
cy is not so organized or does not have the ca
pacity to be able to safeguard securities or
funds in its custody or control or for which it
is responsible or that the rules of such clear
ing agency are not designed to assure the safe
guarding of such securities or funds and (ii)
reasons for such determination.
(3) A self-regulatory organization may, upon
such terms and conditions as the Commission,
by rule, deems necessary or appropriate in the
public interest or for the protection of investors,
withdraw from registration by filing a written
notice of withdrawal with the Commission. If
the Commission finds that any self-regulatory
organization is no longer in existence or has
ceased to do business in the capacity specified in
its application for registration, the Commission,
by order, shall cancel its registration. Upon the
withdrawal of a national securities association
from registration or the cancellation. suspen
sion, or revocation of the registration of a na
tional securities association, the registration of
any association affiliated therewith shall auto
matically terminate.
(b) Proposed rule changes; notice; proceedings

(1) Each self-regulatory organization shall file
with the Commission, in accordance with such
rules as the Commission may prescribe, copies
of any proposed rule or any proposed change in,
addition to, or deletion from the rules of such
self-regulatory organization (hereinafter in this
subsection collectively referred to as a "pro
posed rule change") accompanied by a concise
general statement of the basis and purpose of
such proposed rule change. The Commission
shall, as soon as practicable after the date of the
filing of any proposed rule change, publish no
tice thereof together with the terms of sub
stance of the proposed rule change or a descrip
tion of the subjects and issues involved. The
Commission shall give interested persons an op
portunity to submit written data, views, and ar
guments concerning such proposed rule change.
No proposed rule change shall take effect unless
approved by the Commission or otherwise per
mitted in accordance with the provisions of this
subsection.
(2) APPROVAL PROCESS.
(A) APPROVAL PROCESS ESTABLISHED.
(i) IN GENERAL.-Except as provided in
clause (ii), not later than 45 days after the
date of publication of a proposed rule change
under paragraph (1), the Commission shall
(I) by order, approve or disapprove the
proposed rule change; or
(!I) institute proceedings under subpara
graph (B) to determine whether the pro
posed rule change should be disapproved.
(ii) EXTENSION OF TIME PERIOD.-The Com
mission may extend the period established
under clause (i) by not more than an addi
tional 45 days, if
(!) the Commission determines that a
longer period is appropriate and publishes
the reasons for such determination; or
(II) the self-regulatory organization that
filed the proposed rule change consents to
the longer period.
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(B) PROCEEDINGS.
(i) NOTICE AND HEARING.-If the Commis
sion does not approve or disapprove a pro
posed rule change under subparagraph (A),
the Commission shall provide to the self-reg
ulatory organization that filed the proposed
rule change
(!) notice of the grounds for disapproval
under consideration; and
(II) opportunity for hearing, to be con
cluded not later than 180 days after the
date of publication of notice of the filing
of the proposed rule change.
(ii) ORDER OF APPROVAL OR DISAPPROVAL.
(1) IN GENERAL.-Except as provided in
subclause (II), not later than 180 days after
the date of publication under paragraph
(1). the Commission shall issue an order
approving or disapproving the proposed
rule change.
(II) EXTENSION OF TIME PERIOD.-The
Commission may extend the period for is
suance under clause (I) by not more than
60 days, if
(aa) the Commission determines that a
longer period is appropriate and pub
lishes the reasons for such determina
tion; or
(bb) the self-regulatory organization
that filed the proposed rule change con
sents to the longer period.
(C) STANDARDS FOR APPROVAL AND DIS
APPROVAL.
(i) APPROVAL.-The Commission shall ap
prove a proposed rule change of a self-regu
latory organization if it finds that such pro
posed rule change is consistent with the re
quirements of this chapter and the rules and
regulations issued under this chapter that
are applicable to such organization.
(ii) DISAPPROVAL.-The Commission shall
disapprove a proposed rule change of a self
regulatory organization if it does not make
a finding described in clause (i).
(iii) TIME FOR APPROVAL.-The Commission
may not approve a proposed rule change ear
lier than 30 days after the date of publica
tion under paragraph (1), unless the Commis
sion finds good cause for so doing and pub
lishes the reason for the finding.
(D) RESULT OF FAILURE TO INSTITUTE OR CON
CLUDE PROCEEDINGS.-A proposed rule change
shall be deemed to have been approved by the
Commission, if
(i) the Commission does not approve or
disapprove the proposed rule change or begin
'proceedings under subparagraph (B) within
the period described in subparagraph (A); or
(ii) the Commission does not issue an order
approving or disapproving the proposed rule
change under subparagraph (B) within the
period described in subparagraph (B)(ii).
(E) PUBLICATION DATE BASED ON FEDERAL
REGISTER PUBLISHING.-For purposes of this
paragraph, if, after filing a proposed rule
change with the Commission pursuant to para
graph (1), a self-regulatory organization pub
lishes a notice of the filing of such proposed
rule change, together with the substantive
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terms of such proposed rule change, on a pub
licly accessible website, the Commission shall
thereafter send the notice to the Federal Reg
ister for publication thereof under paragraph
(1) within 15 days of the date on which such
website publication is made. If the Commis
sion fails to send the notice for publication
thereof within such 15 day period, then the
date of publication shall be deemed to be the
date on which such website publication was
made.
(F) RULEMAKING.
(i) IN GENERAL.-Not later than 180 days
after July 21, 2010, after consultation with
other regulatory agencies, the Commission
shall promulgate rules setting forth the pro
cedural requirements of the proceedings re
quired under this paragraph.
(ii) NOTICE AND COMMENT NOT REQUIRED.
The rules promulgated by the Commission
under clause (i) are not required to include
republication of proposed rule changes or so
licitation of public comment.
(3)(A) Notwithstanding the provisions of para
graph (2) of this subsection, a proposed rule
change shall take effect upon filing with the
Commission if designated by the self-regulatory
organization as (i) constituting a stated policy,
practice, or interpretation with respect to the
meaning, administration, or enforcement of an
existing rule of the self-regulatory organization,
(ii) establishing or changing a due, fee, or other
charge imposed by the self-regulatory organiza
tion on any person, whether or not the person is
a member of the self-regulatory organization, or
(iii) concerned solely with the administration of
the self-regulatory organization or other mat
ters which the Commission, by rule, consistent
with the public interest and the purposes of this
subsection, may specify as without the provi
sions of such paragraph (2).
(B) Notwithstanding any other provision of
this subsection, a proposed rule change may be
put into effect summarily if it appears to the
Commission that such action is necessary for
the protection of investors, the maintenance of
fair and orderly markets, or the safeguarding of
securities or funds. Any proposed rule change so
put into effect shall be filed promptly thereafter
in accordance with the provisions of paragraph
(1) of this subsection.
(C) Any proposed rule change of a self-regu
latory organization which has taken effect pur
suant to subparagraph (A) or (B) of this para
graph may be enforced by such organization to
the extent it is not inconsistent with the provi
sions of this chapter, the rules and regulations
thereunder, and applicable Federal and State
law. At any time within the 60-day period begin
ning on the date of filing of such a proposed rule
change in accordance with the provisions of
paragraph (1), the Commission summarily may
temporarily suspend the change in the rules of
the self-regulatory organization made thereby,
if it appears to the Commission that such action
is necessary or appropriate in the public inter
est, for the protection of investors, or otherwise
in furtherance of the purposes of this chapter. If
the Commission takes such action, the Commis
sion shall institute proceedings under paragraph
(2)(B) to determine whether the proposed rule
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should be approved or disapproved. Commission
action pursuant to this subparagraph shall not
affect the validity or force of the rule change
during the period it was in effect and shall not
be reviewable under section 78y of this title nor
deemed to be "final agency action" for purposes
of section 704 of title 5.
(4) With respect to a proposed rule change filed
by a registered clearing agency for which the
Commission is not the appropriate regulatory
agency
(A) The Commission shall not approve any
such proposed rule change prior to the thirti
eth day after the date of publication of notice
of the filing whereof unless the appropriate
regulatory agency for such clearing agency
has notified the Commission of such appro
priate regulatory agency's determination that
the proposed rule change is consistent with
the safeguarding of securi ties and funds in the
custody or control of such clearing agency or
for which it is responsible.
(B) The Commission shall institute proceed
ings in accordance with paragraph (2)(B) of
this subsection to determine whether any such
proposed rule change should be disapproved, if
the appropriate regulatory agency for such
clearing agency notifies the Commission with
in thirty days of the date of publication of no
tice of the filing of the proposed rule change of
such appropriate regulatory agency's (i) deter
mination that the proposed rule change may
be inconsistent with the safeguarding of secu
rities or funds in the custody or control of
such clearing agency or for which it is respon
sible and (ii) reasons for such determination.
(C) The Commission shall disapprove any
such proposed rule change if the appropriate
regulatory agency for such clearing agency
notifies the Commission prior to the conclu
sion of proceedings instituted in accordance
with paragraph (2)(B) of this subsection of
such appropriate regulatory agency's (i) deter
mination that the proposed rule change is in
consistent with the safeguarding of securi ties
or funds in the custody or control of such
clearing agency or for which it is responsible
and (ii) reasons for such determination.
(D)(i) The Commission shall order the tem
porary suspension of any change in the rules
of a clearing agency made by a proposed rule
change that has taken effect under paragraph
(3), if the appropriate regulatory agency for
the clearing agency notifies the Commission
not later than 30 days after the date on which
the proposed rule change was filed of
(I) the determination by the appropriate
regulatory agency that the rules of such
clearing agency, as so changed, may be in
consistent with the safeguarding of securi
ties or funds in the custody or control of
such clearing agency or for which it is re
sponsible; and
(II) the reasons for the determination de
scribed in subclause (I).
(ii) If the Commission takes action under
clause (i), the Commission shall institute pro
ceedings under paragraph (2)(B) to determine
if the proposed rule change should be approved
or disapproved.
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(5) The Commission shall consult with and
consider the views of the Secretary of the Treas
ury prior to approving a proposed rule filed by a
registered securities association that primarily
concerns conduct related to transactions in gov
ernment securities, except where the Commis
sion determines that an emergency exists re
quiring expeditious or summary action and pub
lishes its reasons therefor. If the Secretary of
the Treasury comments in writing to the Com
mission on a proposed rule that has been pub
lished for comment, the Commission shall re
spond in writing to such written comment be
fore approving the proposed rule. If the Sec
retary of the Treasury determines, and notifies
the Commission, that such rule, if implemented,
would, or as applied does (i) adversely affect the
liquidity or efficiency of the market for govern
ment securities; or (ii) impose any burden on
competition not necessary or appropriate in fur
therance of the purposes of this section, the
Commission shall, prior to adopting the pro
posed rule, find that such rule is necessary and
appropriate in furtherance of the purposes of
this section notwithstanding the Secretary's de
termination.
(6) In approving rules described in paragraph
(5), the Commission shall consider the suffi
ciency and appropriateness of then existing laws
and rules applicable to government securities
brokers, government securities dealers, and per
sons associated with government securities bro
kers and government securities dealers.
(7)
SECURITY
FUTURES
PRODUCT
RULE
CHANGES.
(A) FILING REQUIRED.-A self-regulatory or
ganization that is an exchange registered with
the Commission pursuant to section 78f(g) of
this title or that is a national securities asso
ciation registered pursuant to section 78o-3(k)
of this title shall file with the Commission, in
accordance with such rules as the Commission
may prescribe, copies of any proposed rule
change or any proposed change in, addition to,
or deletion from the rules of such self-regu
latory organization (hereinafter in this para
graph collectively referred to as a '·proposed
rule change") that relates to higher margin
levels, fraud or manipulation, recordkeeping,
reporting, listing standards, or decimal pric
ing for security futures products, sales prac
tices for security futures products for persons
who effect transactions in security futures
products, or rules effectuating such self-regu
latory organization's obligation to enforce the
securities laws. Such proposed rule change
shall be accompanied by a concise general
statement of the basis and purpose of such
proposed rule change. The Commission shall,
upon the filing of any proposed rule change,
promptly publish notice thereof together with
the terms of substance of the proposed rule
change or a description of the subjects and is
sues involved. The Commission shall give in
terested persons an opportunity to submit
data, views, and arguments concerning such
proposed rule change.
(B) FILING WITH CFTC.-A proposed rule
change filed with the Commission pursuant to
subparagraph (A) shall be filed concurrently
with the Commodity Futures Trading Com
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mission. Such proposed rule change may take
effect upon filing of a written certification
with the Commodity Futures Trading Com
mission under section 7a-2(c) of title 7, upon a
determination by the Commodity Futures
Trading Commission that review of the pro
posed rule change is not necessary, or upon ap
proval of the proposed rule change by the
Commodity Futures Trading Commission.
(C) ABROGATION OF RULE CHANGES.-Any pro
posed rule change of a self-regulatory organi
zation that has taken effect pursuant to sub
paragraph (B) may be enforced by such self
regulatory organization to the extent such
rule is not inconsistent with the provisions of
this chapter, the rules and regulations there
under, and applicable Federal law. At any
time within 60 days of the date of the filing of
a written certification with the Commodity
Futures Trading Commission under section
7a-2(c) of title 7, the date the Commodity Fu
tures Trading Commission determines that re
view of such proposed rule change is not nec
essary, or the date the Commodity Futures
Trading Commission approves such proposed
rule change, the Commission, after consulta
tion with the Commodity Futures Trading
Commission, may summarily abrogate the
proposed rule change and require that the pro
posed rule change be refiled in accordance
with the provisions of paragraph (1), if it ap
pears to the Commission that such proposed
rule change unduly burdens competition or ef
ficiency, conflicts with the securities laws, or
is inconsistent with the public interest and
the protection of investors. Commission ac
tion pursuant to the preceding sentence shall
not affect the validity or force of the rule
change during the period it was in effect and
shall not be reviewable under section 78y of
this title nor deemed to be a final agency ac
tion for purposes of section 704 of title 5.
(D) REVIEW OF RESUBMITTED ABROGATED
RULES.
(i) PROCEEDINGS.-Within 35 days of the
date of publication of notice of the filing of
a proposed rule change that is abrogated in
accordance with subparagraph (C) and
refiled in accordance with paragraph (1), or
within such longer period as the Commission
may designate up to 90 days after such date
if the Commission finds such longer period
to be appropriate and publishes its reasons
for so finding or as to which the self-regu
latory organization consents, the Commis
sion shall
(I) by order approve such proposed rule
change; or
(II) after consultation with the Commod
ity Futures Trading Commission, institute
proceedings to determine whether the pro
posed rule change should be disapproved.
Proceedings under subclause (II) shall in
clude notice of the grounds for disapproval
under consideration and opportunity for
hearing and be concluded within 180 days
after the date of publication of notice of
the filing of the proposed rule change. At
the conclusion of such proceedings, the
Commission, by order, shall approve or
disapprove such proposed rule change. The
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Commission may extend the time for con
clusion of such proceedings for up to 60
days if the Commission finds good cause
for such extension and publishes its rea
sons for so finding or for such longer pe
riod as to which the self-regulatory orga
nization consents.
(ii) GROUNDS FOR APPROVAL.-The Commis
sion shall approve a proposed rule change of
a self-regulatory organization under this
subparagraph if the Commission finds that
such proposed rule change does not unduly
burden competition or efficiency, does not
conflict with the securities laws, and is not
inconsistent with the public interest or the
protection of investors. The Commission
shall disapprove such a proposed rule change
of a self-regulatory organization if it does
not make such finding. The Commission
shall not approve any proposed rule change
prior to the 30th day after the date of publi
cation of notice of the filing thereof, unless
the Commission finds good cause for so
doing and publishes its reasons for so find
ing.
(8) DECIMAL PRICING.-Not later than 9 months
after the date on which trading in any security
futures product commences under this chapter,
all self-regulatory organizations listing or trad
ing security futures products shall file proposed
rule changes necessary to implement decimal
pricing of security futures products. The Com
mission may not require such rules to contain
equal minimum increments in such decimal
pricing.
(9) CONSULTATION WITH CFTC.
(A) CONSULTATION REQUIRED.-The Commis
sion shall consult with and consider the views
of the Commodity Futures Trading Commis
sion prior to approving or disapproving a pro
posed rule change filed by a national securi
ties association registered pursuant to section
78o-3(a) of this title or a national securities
exchange subject to the provisions of sub
section (a) of this section that primarily con
cerns conduct related to transactions in secu
rity futures products, except where the Com
mission determines that an emergency exists
requiring expeditious or summary action and
publishes its reasons therefor.
(B) RESPONSES TO CFTC COMMENTS AND FIND
INGS.-If the Commodity Futures Trading
Commission comments in writing to the Com
mission on a proposed rule that has been pub
lished for comment, the Commission shall re
spond in writing to such written comment be
fore approving or disapproving the proposed
rule. If the Commodity Futures Trading Com
mission determines, and notifies the Commis
sion, that such rule, if implemented or as ap
plied, would
(i) adversely affect the liquidity or effi
ciency of the market for security futures
products; or
(ii) impose any burden on competition not
necessary or appropriate in furtherance of
the purposes of this section,
the Commission shall, prior to approving or
disapproving the proposed rule, find that such
rule is necessary and appropriate in further
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ance of the purposes of this section notwith
standing the Commodity Futures Trading
Commission's determination.
(10) 1 RULE OF CONSTRUCTION RELATING TO FIL
ING DATE OF PROPOSED RULE CHANGES.
(A) IN GENERAL.-For purposes of this sub
section, the date of filing of a proposed rule
change shall be deemed to be the date on
which the Commission receives the proposed
rule change.
(B) EXCEPTION.-A proposed rule change has
not been received by the Commission for pur
poses of subparagraph (A) if, not later than 7
business days after the date of receipt by the
Commission, the Commission notifies the self
regulatory organization that such proposed
rule change does not comply with the rules of
the Commission relating to the required form
of a proposed rule change, except that if the
Commission determines that the proposed rule
change is unusually lengthy and is complex or
raises novel regulatory issues, the Commission
shall inform the self-regulatory organization
of such determination not later than 7 busi
ness days after the date of receipt by the Com
mission and, for the purposes of subparagraph
(A), a proposed rule change has not been re
ceived by the Commission, if, not later than 21
days after the date of receipt by the Commis
sion, the Commission notifies the self-regu
latory organization that such proposed rule
change does not comply with the rules of the
Commission relating to the required form of a
proposed rule change.
(10) 1 Notwithstanding paragraph (2), the time
period within which the Commission is required
by order to approve a proposed rule change or
institute proceedings to determine whether the
proposed rule change should be disapproved is
stayed pending a determination by the Commis
sion upon the request of the Commodity Futures
Trading Commission or its Chairman that the
Commission issue a determination as to whether
a product that is the subject of such proposed
rule change is a security pursuant to section
8306 of this title.
(c) Amendment by Commission of rules of self
regulatory organizations
The Commission, by rule, may abrogate, add
to, and delete from (hereinafter in this sub
section collectively referred to as "amend") the
rules of a self-regulatory organization (other
than a registered clearing agency) as the Com
mission deems necessary or appropriate to in
sure the fair administration of the self-regu
latory organization, to conform its rules to re
quirements of this chapter and the rules and
regulations thereunder applicable to such orga
nization, or otherwise in furtherance of the pur
poses of this chapter, in the following manner:
(1) The Commission shall notify the self-reg
ulatory organization and publish notice of the
proposed rulemaking in the Federal Register.
The notice shall include the text of the pro
posed amendment to the rules of the self-regu
latory organization and a statement of the
Commission's reasons, including any pertinent
facts, for commencing such proposed rule
making.
1

So in original. Two pars. (10) have been enacted.
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(2) The Commission shall give interested
persons an opportunity for the oral presen
tation of data, views, and arguments, in addi
tion to an opportunity to make written sub
missions. A transcript shall be kept of any
oral presentation.
(3) A rule adopted pursuant to this sub
section shall incorporate the text of the
amendment to the rules of the self-regulatory
organization and a statement of the Commis
sion's basis for and purpose in so amending
such rules. This statement shall include an
identification of any facts on which the Com
mission considers its determination so to
amend the rules of the self-regulatory agency
to be based, including the reasons for the Com
mission's conclusions as to any of such facts
which were disputed in the rulemaking.
(4)(A) Except as provided in paragraphs (l)
through (3) of this subsection, rulemaking
under this subsection shall be in accordance
with the procedures specified in section 553 of
title 5 for rulemaking not on the record.
(B) Nothing in this subsection shall be con
strued to impair or limit the Commission's
power to make, or to modify or alter the pro
cedures the Commission may follow in mak
ing, rules and regulations pursuant to any
other authority under this chapter.
(C) Any amendment to the rules of a self
regulatory organization made by the Commis
sion pursuant to this subsection shall be con
sidered for all purposes of this chapter to be
part of the rules of such self-regulatory orga
nization and shall not be considered to be a
rule of the Commission.
(5) With respect to rules described in sub
section (b)(5) of this section, the Commission
shall consult with and consider the views of
the Secretary of the Treasury before abrogat
ing, adding to, and deleting from such rules,
except where the Commission determines that
an emergency exists requiring expeditious or
summary action and publishes its reasons
therefor.
(d) Notice of disciplinary action taken by self
regulatory organization against a member or
participant; review of action by appropriate
regulatory agency; procedure
(1) If any self-regulatory organization imposes
any final disciplinary sanction on any member
thereof or participant therein, denies member
ship or participation to any applicant, or pro
hibits or limits any person in respect to access
to services offered by such organization or mem
ber thereof or if any self-regulatory organiza
tion (other than a registered clearing agency)
imposes any final disciplinary sanction on any
person associated with a member or bars any
person from becoming associated with a mem
ber, the self-regulatory organization shall
promptly file notice thereof with the appro
priate regulatory agency for the self-regulatory
organization and (if other than the appropriate
regulatory agency for the self-regulatory orga
nization) the appropriate regulatory agency for
such member, participant, applicant, or other
person. The notice shall be in such form and
contain such information as the appropriate reg
ulatory agency for the self-regulatory organiza
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tion, by rule, may prescribe as necessary or ap
propriate in furtherance of the purposes of this
chapter.
(2) Any action with respect to which a self-reg
ulatory organization is required by paragraph
(1) of this subsection to file notice shall be sub
ject to review by the appropriate regulatory
agency for such member, participant, applicant,
or other person, on its own motion, or upon ap
plication by any person aggrieved thereby filed
within thirty days after the date such notice
was filed with such appropriate regulatory agen
cy and received by such aggrieved person, or
within such longer period as such appropriate
regulatory agency may determine. Application
to such appropriate regulatory agency for re
view, or the institution of review by such appro
priate regulatory agency on its own motion,
shall not operate as a stay of such action unless
such appropriate regulatory agency otherwise
orders, summarily or after notice and oppor
tunity for hearing on the question of a stay
(which hearing may consist solely of the submis
sion of affidavits or presentation of oral argu
ments). Each appropriate regulatory agency
shall establish for appropriate cases an expe
dited procedure for consideration and deter
mination of the question of a stay.
(3) The provisions of this subsection shall
apply to an exchange registered pursuant to sec
tion 78f(g) of this title or a national securities
association registered pursuant to section
78o-3(k) of this title only to the extent that such
exchange or association imposes any final dis
ciplinary sanction for
(AJ a violation of the Federal securities laws
or the rules and regulations thereunder; or
(B) a violation of a rule of such exchange or
association, as to which a proposed change
would be required to be filed under this sec
tion, except that, to the extent that the ex
change or association rule violation relates to
any account, agreement, contract, or trans
action, this subsection shall apply only to the
extent such violation involves a security fu
tures product.
(e)

Disposition of review; cancellation, reduction,
or remission of sanction

(1) In any proceeding to review a final discipli
nary sanction imposed by a self-regulatory orga
nization on a member thereof or participant
therein or a person associated with such a mem
ber, after notice and opportunity for hearing
(which hearing may consist solely of consider
ation of the record before the self-regulatory or
ganization and opportunity for the presentation
of supporting reasons to affirm, modify, or set
aside the sanction)
(A) if the appropriate regulatory agency for
such member, participant, or person associ
ated with a member finds that such member,
participant, or person associated with a mem
ber has engaged in such acts or practices, or
has omitted such acts, as the self-regulatory
organization has found him to have engaged in
or omitted, that such acts or practices, or
omissions to act, are in violation of such pro
visions of this chapter, the rules or regula
tions thereunder, the rules of the self-regu
latory organization, or, in the case of a reg
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istered securities association, the rules of the
Municipal Securities Rulemaking Board as
have been specified in the determination of
the self-regulatory organization, and that such
provisions are, and were applied in a manner,
consistent with the purposes of this chapter,
such appropriate regulatory agency, by order,
shall so declare and, as appropriate, affirm the
sanction imposed by the self-regulatory orga
nization, modify the sanction in accordance
with paragraph (2) of this subsection, or re
mand to the self-regulatory organization for
further proceedings; or
(B) if such appropriate regulatory agency
does not make any such finding it shall, by
order, set aside the sanction imposed by the
self-regulatory organization and, if appro
priate, remand to the self-regulatory organiza
tion for further proceedings.
(2) If the appropriate regulatory agency for a
member, participant, or person associated with
a member, having due regard for the public in
terest and the protection of investors, finds
after a proceeding in accordance with paragraph
(1) of this subsection that a sanction imposed by
a self-regulatory organization upon such mem
ber, participant, or person associated with a·
member imposes any burden on competition not
necessary or appropriate in furtherance of the
purposes of this chapter or is excessive or op
pressive, the appropriate regulatory agency may
cancel, reduce, or require the remission of such
sanction.
(f)

Dismissal of review proceeding

In any proceeding to review the denial of
membership or participation in a self-regulatory
organization to any applicant, the barring of
any person from becoming associated with a
member of a self-regulatory organization, or the
prohibition or limitation by a self-regulatory or
ganization of any person with respect to access
to services offered by the self-regulatory organi
zation or any member thereof, if the appropriate
regulatory agency for such applicant or person,
after notice and opportunity for hearing (which
hearing may consist solely of consideration of
the record before the self-regulatory organiza
tion and opportunity for the presentation of sup
porting reasons to dismiss the proceeding or set
aside the action of the self-regulatory organiza
tion) finds that the specific grounds on which
such denial, bar, or prohibition or limitation is
based exist in fact, that such denial, bar, or pro
hibition or limitation is in accordance with the
rules of the self-regulatory organization, and
that such rules are, and were applied in a man
ner, consistent with the purposes of this chap
ter, such appropriate regulatory agency, by
order, shall dismiss the proceeding. If such ap
propriate regulatory agency does not make any
such finding or if it finds that such denial, bar,
or prohibition or limitation imposes any burden
on competition not necessary or appropriate in
furtherance of the purposes of this chapter, such
appropriate regulatory agency, by order, shall
set aside the action of the self-regulatory orga
nization and require it to admit such applicant
to membership or participation, permit such
person to become associated with a member, or
grant such person access to services offered by
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the self-regulatory organization or member
thereof.
(g)

Compliance with rules and regulations

(1) Every self-regulatory organization shall
comply with the provisions of this chapter, the
rules and regulations thereunder, and its own
rules, and (subject to the provisions of section
78q(d) of this title, paragraph (2) of this sub
section, and the rules thereunder) absent rea
sonable justification or excuse enforce compli
ance
(A) in the case of a national securities ex
change, with such provisions by its members
and persons associated with its members;
(B) in the case of a registered securities as
sociation, with such provisions and the provi
sions of the rules of the Municipal Securities
Rulemaking Board by its members and per
sons associated with its members; and
(C) in the case of a registered clearing agen
cy, with its own rules by its participants.
(2) The Commission, by rule, consistent with
the public interest, the protection of investors,
and the other purposes of this chapter, may re
lieve any self-regulatory organization of any re
sponsibility under this chapter to enforce com
pliance with any specified provision of this
chapter or the rules or regulations thereunder
by any member of such organization or person
associated with such a member, or any class of
such members or persons associated with a
member.
(h) Suspension or revocation of self-regulatory
organization's registration; censure; other
sanctions
(1) The appropriate regulatory agency for a
self-regulatory organization is authorized, by
order, if in its opinion such action is necessary
or appropriate in the public interest, for the pro
tection of investors, or otherwise in furtherance
of the purposes of this chapter, to suspend for a
period not exceeding twelve months or revoke
the registration of such self-regulatory organi
zation, or to censure or impose limitations upon
the activities, functions, and operations of such
self-regulatory organization, if such appropriate
regulatory agency finds, on the record after no
tice and opportunity for hearing, that such self
regulatory organization has violated or is un
able to comply with any provision of this chap
ter, the rules or regulations thereunder, or its
own rules or without reasonable justification or
excuse has failed to enforce compliance
(A) in the case of a national securities ex
change, with any such provision by a member
thereof or a person associated with a member
thereof;
(B) in the case of a registered securities as
sociation, with any such provision or any pro
vision of the rules of the Municipal Securities
Rulemaking Board by a member thereof or a
person associated with a member thereof; or
(C) in the case of a registered clearing agen
cy, with any provision of its own rules by a
participant therein.
(2) The appropriate regulatory agency for a
self-regulatory organization is authorized, by
order, if in its opinion such action is necessary
or appropriate in the public interest, for the pro
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tection of investors, or otherwise in furtherance
of the purposes of this chapter, to suspend for a
period not exceeding twelve months or expel
from such self-regulatory organization any
member thereof or participant therein, if such
member or participant is subject to an order of
the Commission pursuant to section 78o(b)(4) of
this title or if such appropriate regulatory agen
cy finds, on the record after notice and oppor
tunity for hearing, that such member or partici
pant has willfully violated or has effected any
transaction for any other person who, such
member or participant had reason to believe,
was violating with respect to such transaction
(A) in the case of a national securities ex
change, any provision of the Securities Act of
1933 [15 U.S.C. 77a et seq.], the Investment Ad
visers Act of 1940 [15 U.S.C. 80b-1 et seq.], the
Investment Company Act of 1940 [15 U.S.C.
80a-1 et seq.], this chapter, or the rules or reg
ulations under any of such statutes;
(B) in the case of a registered securities as
sociation, any provision of the Securities Act
of 1933, the Investment Advisers Act of 1940,
the Investment Company Act of 1940, this
chapter, the rules or regulations under any of
such statutes, or the rules of the Municipal
Securities Rulemaking Board; or
(C) in the case of a registered clearing agen
cy, any provision of the rules of the clearing
agency.
(3) The appropriate regulatory agency for a
national securities exchange or registered secu
rities association is authorized, by order, if in
its opinion such action is necessary or appro
priate in the public interest, for the protection
of investors, or otherwise in furtherance of the
purposes of this chapter, to suspend for a period
not exceeding twelve months or to bar any per
son from being associated with a member of
such national securities exchange or registered
securities association, if such person is subject
to an order of the Commission pursuant to sec
tion 78o(b)(6) of this title or if such appropriate
regulatory agency finds, on the record after no
tice and opportunity for hearing, that such per
son has willfully violated or has effected any
transaction for any other person who, such per
son associated with a member had reason to be
lieve, was violating with respect to such trans
action
(A) in the case of a national securities ex
change, any provision of the Securities Act of
1933, the Investment Advisers Act of 1940, the
Investment Company Act of 1940, this chapter,
or the rules or regulations under any of such
statutes; or
(B) in the case of a registered securities as
sociation, any provision of the Securities Act
of 1933, the Investment Advisers Act of 1940,
the Investment Company Act of 1940, this
chapter, the rules or regulations under any of
the statutes, or the rules of the Municipal Se
curities Rulemaking Board.
(4) The appropriate regulatory agency for a
self-regulatory organization is authorized, by
order, if in its opinion such action is necessary
or appropriate in the public interest, for the pro
tection of investors, or otherwise in furtherance
of the purposes of this chapter, to remove from

office or censure any person who is, or at the
time of the alleged misconduct was, an officer or
director of such self-regulatory organization, if
such appropriate regulatory agency finds, on the
record after notice and opportunity for hearing,
that such person has willfully violated any pro
vision of this chapter, the rules or regulations
thereunder, or the rules of such self-regulatory
organization, willfully abused his authority, or
without reasonable justification or excuse has
failed to enforce compliance
(A) in the case of a national securities ex
change, with any such provision by any mem
ber or person associated with a member;
(B) in the case of a registered securities as
sociation, with any such provision or any pro
vision of the rules of the Municipal Securities
Rulemaking Board by any member or person
associated with a member; or
(C) in the case of a registered clearing agen
cy, with any provision of the rules of the
clearing agency by any participant.
(i)
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Appointment of trustee

If a proceeding under subsection (h)(l) of this

section results in the suspension or revocation
of the registration of a clearing agency, the ap
propriate regulatory agency for such clearing
agency may, upon notice to such clearing agen
cy, apply to any court of competent jurisdiction
specified in section 78u(d) or 78aa of this title for
the appointment of a trustee. In the event of
such an application, the court may, to the ex
tent it deems necessary or appropriate, take ex
clusive jurisdiction of such clearing agency and
the records and assets thereof, wherever located;
and the court shall appoint the appropriate reg
ulatory agency for such clearing agency or a
person designated by such appropriate regu
latory agency as trustee with power to take pos
session and continue to operate or terminate the
operations of such clearing agency in an orderly
manner for the protection of participants and
investors, subject to such terms and conditions
as the court may prescribe.
(June 6, 1934, ch. 404, title I, § 19, 48 Stat. 898;
Pub. L. 87-196, Sept. 5, 1961, 75 Stat. 465; Pub. L.
87-561, July 27, 1962, 76 Stat. 247; Pub. L. 9()...438,
July 29, 1968, 82 Stat. 453; Pub. L. 91-94, Oct. 20,
1969, 83 Stat. 141; Pub. L. 91-410, Sept. 25, 1970, 84
Stat. 862; Pub. L. 94-29, § 16, June 4, 1975, 89 Stat.
146; Pub. L. 103-202, title I, §106(c), Dec. 17, 1993,
107 Stat. 2350; Pub. L. 105-353, title III,
§301(b)(11), Nov. 3, 1998, 112 Stat. 3236; Pub. L.
106-554, § 1(a)(5) [title II, § 202(b), (c)], Dec. 21,
2000, 114 Stat. 2763, 2763A-418, 2763A-421; Pub. L.
111-203, title VII, §717(c), title IX, §§916, 929F(e),
July 21, 2010, 124 Stat. 1652, 1833, 1854.)
AMENDMENT OF SECTION

Unless otherwise provided, amendment by
subtitle A (§§ 711-754) of title VII of Pub. L.
111-203 effective on the later of 360 days after
July 21, 2010, or, to the extent a provision of
subtitle A requires a rulemaking, not less than
60 days after publication of the final rule or
regulation implementing such provision of sub
title A, see 2010 Amendment notes and Effective
Date of 2010 Amendment note below.
REFERENCES IN TEXT

This chapter. referred to in subsecs. (a)(1), (b)(2)(C)(i).
(3)(C), (7)(C), (8), (c), (d)(1). (e)(1)(A), (2). (f), (g), and (h),

was in the original "this title". See References in Text
note set out under section 78a of this title.
The Securities Act of 1933, referred to in subsec. (h),
is act May 27, 1933, ch. 38. title I, 48 Stat. 74, as amend
ed, which is classified generally to subchapter I (§ 77a et
seq.) of chapter 2A of this title. For complete classifica
tion of this Act to the Code, see section 77a of this title
and Tables.
The Investment Advisers Act of 1940, referred to in
subsec. (h). is title II of act Aug. 22. 1940. ch. 686, 54
Stat. 847, as amended, which is classified generally to
subchapter II (§80b-1 et seq.) of chapter 2D of this title.
For complete classification of this Act to the Code. see
section 80b-20 of this title and Tables.
The· Investment Company Act of 1940, referred to in
subsec. (h), is title I of act Aug. 22, 1940, ch. 686, 54 Stat.
789, as amended, which is classified generally to sub
chapter I (§80a-1 et seq.) of chapter 2D of this title. For
complete classification of this Act to the Code, see sec
tion 80a-51 of this title and Tables.
AMENDMENTS

2010--Subsec. (b)(l). Pub. L. 111-203, §916(b)(2), sub
stituted "as soon as practicable after the date of the
filing" for "upon the filing".
Subsec. (b)(2). Pub. L. 111-203, § 916(a), added par. (2)
and struck out former par. (2) which related to ap
proval of rule change or institution of proceedings re
garding disapproval of such change within thirty-five
days of publication of notice or within such longer pe
riod as the Commission may designate up to ninety
days of such date.
Subsec. (b)(3)(A). Pub. L. 111-203, § 916(c)(1). sub
stituted "shall take effect" for "'may take effect" and
inserted "on any person, whether or not the person is
a member of the self-regulatory organization" after
"'charge imposed by the self-regulatory organization".
Subsec. (b)(3)(C). Pub. L. 111-203, § 916(c)(2), sub
stituted second sentence for former second sentence
which read as follows: "At any time within sixty days
of the date of filing of such a proposed rule change in
accordance with the provisions of paragraph (1) of this
subsection, the Commission summarily may abrogate
the change in the rules of the self-regulatory organiza
tion made thereby and require that the proposed rule
change be refiled in accordance with the provisions of
paragraph (1) of this subsection and reviewed in accord
ance with the provisions of paragraph (2) of this sub
section, if it appears to the Commission that such ac
tion is necessary or appropriate in the public interest,
for the protection of investors, or otherwise in further
ance of the purposes of this chapter.", added third sen
tence. and substituted "this subparagraph" for "the
preceding sentence" in last sentence.
Subsec. (b)(4)(D). Pub. L. 111-203, §916(d). amended
subpar. (D) generally. Prior to amendment, subpar. (D)
read as follows: "The Commission shall abrogate any
change in the rules of such a clearing agency made by
a proposed rule change which has taken effect pursuant
to paragraph (3) of this subsection, require that the
proposed rule change be refiled in accordance with the
provisions of paragraph (1) of this subsection, and re
viewed in accordance with the provisions of paragraph
(2) of this subsection. if the appropriate regulatory
agency for such clearing agency notifies the Commis
sion within thirty days of the date of filing of such pro
posed rule change of such appropriate regulatory agen
cy's (i) determination that the rules of such clearing
agency as so changed may be inconsistent with the
safeguarding of securities or funds in the custody or
control of such clearing agency or for which it is re
sponsible and (ii) reasons for such determination."
Subsec. (b)(lO). Pub. L. 111-203, § 916(b)(l), added par.
(10) relating to rule of construction relating to filing
date of proposed rule changes.
Pub. L. 111-203, §717(c), added par. (10) relating to
stay pending determination whether product is a secu
rity pursuant to section 8306 of this title.
Subsec. (h)(4). Pub. L. 111-203, §929F(e). in introduc
tory provisions, substituted "any person who is, or at

Page 365

TITLE 15---COMMERCE AND TRADE

the time of the alleged misconduct was, an officer or
director'' for "any officer or director" and "such per
son" for "such officer or director".
200Q-Subsec. (b)(7). Pub. L. 106-554. § 1(a)(5) [title II.
§202(b)(1)], added par. (7).
Subsec. (b)(8). Pub. L. 106-554, § 1(a)(5) [title II,
§202(b)(2)], added par. (8).
Subsea. (b)(9). Pub. L. 106-554. §1(a)(5) [title II,
§202(b)(3)], added par. (9).
Subsec. (d)(3). Pub. L. 106-554, § 1(a)(5) [title II,
§202(c)]. added par. (3).
1998-Subsec. (C)(5). Pub. L. 105-353 realigned margins.
1993--Subsec. (b)(5). (6). Pub. L. 103-202. § 106(c)(l).
added pars. (5) and (6).
Subsec. (c)(5). Pub. L. 103-202, §106(c)(2). added par.
(5).

1975-Pub. L. 94-29 amended section generally, sub
stituting provisions covering the registration, respon
sibilities, and oversight of self-regulatory organiza
tions by the Commission for provisions covering only
the Commission's powers with respect to exchanges and
securities, with a view to consolidating and expanding
the Commission's oversight powers with respect to self
regulatory organizations, their members, participants.
and officers, and with a view to giving the Commission
identical powers over all self-regulatory organizations.
including registered clearing agencies. and substan
tially strengthening the Commission's ability to assure
that these organizations carry out their statutory re
sponsibilities.
1970-Subsec. (e)(1). Pub. L. 91-410 substituted ''De
cember 31, 1970" for ''September 1. 1970".
1969-Subsec. (e). Pub. L. 91-94 substituted "Septem
ber 1. 1970" for "September 1, 1969" in par. (1), and
"$945.000" for ''$875,000" in par. (4).
1968--Subsec. (e). Pub. L. 90-438 added subsec. (e).
1962-Subsec. (d). Pub. L. 87-561 substituted "April 3.
1963" for ''January 3, 1963" and "$950.000" for "$750,000".
1961-Subsec. (d). Pub. L. 87-196 added subsec. (d).
EFFECTIVE DATE OF 2010 AMENDMENT
Amendment by sections 916 and 929F(e) of Pub. L.
111-203 effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set
out as an Effective Date note under section 5301 of Title
12. Banks and Banking.
Amendment by section 717(c) of Pub. L. 111-203 effec
tive on the later of 360 days after July 21, 2010, or. to
the extent a provision of subtitle A (§§ 711-754) of title
VII of Pub. L. 111-203 requires a rulemaking, not less
than 60 days after publication of the final rule or regu
lation implementing such provision of subtitle A, see
section 754 of Pub. L. 111-203, set out as a note under
section 1a of Title 7, Agriculture.
EFFECTIVE DATE OF 1975 AMENDMENT
Amendment by Pub. L. 94-29 effective June 4, 1975, ex
cept for amendment of subsec. (g) by Pub. L. 94-29
which is effective 180 days after June 4, 1975, see section
3l(a) of Pub. L. 94-29, set out as a note under section 78b
of this title.
CONSTRUCTION 01' 1993 AMENDMENT
Amendment by Pub. L. 103-202 not to be construed to
govern initial issuance of any public debt obligation or
to grant any authority to (or extend any authority of)
the Securities and Exchange Commission, any appro
priate regulatory agency, or a self-regulatory organiza
tion to prescribe any procedure, term. or condition of
such initial issuance, to promulgate any rule or regula
tion governing such initial issuance, or to otherwise
regulate in any manner such initial issuance, see sec
tion 111 of Pub. L. 103-202, set out as a note under sec
tion 78o-5 of this title.
TRANSFER OF FUNCTIONS
For transfer of functions of Securities and Exchange
Commission. with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
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eft'. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.
REVIEW OF REGULATORY STRUCTURES AND PROCEDURES
WITH RESPECT TO PENNY STOCKS; REPORT
Pub. L. 101-429, title V, §510, Oct. 15, 1990, 104 Stat.
957, directed Comptroller General, in consultation with
Securities and Exchange Commission, to conduct a re
view of rules, procedures, facilities, and oversight and
enforcement activities of self-regulatory organizations
under Securities Exchange Act of 1934. with respect to
penny stocks (within the meaning of 15 U.S.C.
78c(a)(51)), and, within one year after Oct. 15, 1990, to
submit a report on the review including a statement of
findings and such recommendations as the Comptroller
General considered appropriate with respect to legisla
tive or administrative changes.
§ 78t. Liability of controlling persons and persons

who aid and abet violations
(a) Joint and several liability; good faith defense
Every person who, directly or indirectly, con
trols any person liable under any provision of
this chapter or of any rule or regulation there
under shall also be liable jointly and severally
with and to the same extent as such controlled
person to any person to whom such controlled
person is liable (including to the Commission in
any action brought under paragraph (1) or (3) of
section 78u(d) of this title), unless the control
ling person acted in good faith and did not di
rectly or indirectly induce the act or acts con
stituting the violation or cause of action.
(b) Unlawful activity through or by means of any
other person
It shall be unlawful for any person, directly or
indirectly, to do any act or thing which it would
be unlawful for such person to do under the pro
visions of this chapter or any rule or regulation
thereunder through or by means of any other
person.
(c) Hindering, delaying, or obstructing the mak
ing or filing of any document, report, or in
formation
It shall be unlawful for any director or officer
of, or any owner of any securities issued by, any
issuer required to file any document, report, or
information under this chapter or any rule or
regulation thereunder without just cause to
hinder, delay, or obstruct the making or filing
of any such document, report, or information.
(d) Liability for trading in securities while in
possession of material nonpublic information
Wherever communicating, or purchasing or
selling a security while in possession of, mate
rial nonpublic information would violate, or re
sult in liability to any purchaser or seller of the
security under any provisions of this chapter, or
any rule or regulation thereunder, such conduct
in connection with a purchase or sale of a put,
call, straddle, option, privilege or security-based
swap agreement with respect to such security or
with respect to a group or index of securities in
cluding such security, shall also violate and re
sult in comparable liability to any purchaser or
seller of that security under such provision,
rule, or regulation.
(e) Prosecution of persons who aid and abet vio
lations
For purposes of any action brought by the
Commission under paragraph (1) or (3) of section
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Executive Summary

Background

The National Association of Securi
ties Dealers, Inc. (NASD®) has
revised the NASD Sanction Guide
lines (Guidelines), which are used by
the various bodies that adjudicate
disciplinary matters (Adjudicators) to
determine appropriate remedial
sanctions. The National Business
Conduct Committee (NBCC) 1 origi
nally published the Guidelines in
1993 and periodically revised them to
promote consistency and uniformity
in the imposition of sanctions in disci
plinary matters. The Guidelines con
tain an introductory section that
explains the purpose of NASD disci
plinary sanctions and sets forth cer
tain generally applicable principles
and considerations for determining
appropriately remedial sanctions.
The Guidelines also specify the
range of monetary (e.g., fines and
restitution orders) and non-monetary
(e.g., bars, suspensions, and expul
sions) sanctions generally applicable
for violations at issue. The recom
mended ranges are not absolute. In
applying the Guidelines, Adjudicators
must exercise judgment and discre
tion in determining remedial sanc
tions and may impose sanctions that
fall outside of the recommended
ranges, or impose no sanction at all,
depending on the unique facts of
each case.

In 1997 the NBCC appointed a Sanc
tion Guidelines Subcommittee (Sub
committee) to review and revise the
Guidelines. The Subcommittee
included representative District Busi
ness Conduct and Market Regulation
Committee members, staff members
from every NASD District, Market
Regulation, Enforcement, and other
departments of NASD RegulationsM,
and current and former NBCC,
National Adjudicatory Council (NAC),
and NASD Board of Governors
members. The Subcommittee rec
ommended, and the NBCC
approved, the attached Guidelines
for publication.

Questions concerning the Guidelines
may be directed to Carla J. Carloni,
Assistant General Counsel, NASD
Regulation, Inc., at (202) 728-8019.
In addition to the copy of the Guide
lines mailed with the print version of
this Notice, copies of the Guidelines
are available for purchase at $35
each ($1 0 each for employees of
NASD member firms) by contacting
NASD MediaSourcesM at (301) 590
6142. The Guidelines also are avail
able on NASD Regulation's Web Site
at www.nasdr.com.
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The overall approach of the Guide
lines is to set forth principal consider
ations in determining sanctions and
ranges of monetary and non-mone
tary sanctions generally applicable to
specific violations while leaving Adju
dicators free to impose sanctions
outside the recommended ranges in
appropriate circumstances. The
Guidelines include a revised intro
ductory section, several new guide
lines, and revisions to all existing
guidelines.
The NASD believes that the Guide
lines will enhance NASD Regula
tion's regulatory function by providing
Adjudicators with guidance for deter
mining appropriate remedial sanc
tions in disciplinary matters.
The Guidelines supersede guidelines
previously published by the NASD
and referenced in prior NASD
Notices to Members. The Guidelines
are effective as of May 15, 1998, and
apply to all actions as of that date,
including pending disciplinary cases.

Changes In Presentation
The presentation of the Guidelines
has been revised with a view toward
making the Guidelines more "user
friendly." The Guidelines are

1998

277

::1rranged according to the following
11 subject matter groupings:
• Activity Away From Associated
Person's Member Firm
• Arbitration
• Distributions of Securities

• Discussion of remedial nature of
disciplinary sanctions and concept
of progressive discipline designed
to deter future misconduct. The
revised introductory section
explains the intended purpose of
NASD disciplinary sanctions and
defines relevant disciplinary history
as it applies to determining sanc
tions.

• Financial and Operational Practices
• Impeding Regulatory Investigations
• Improper Use of Funds/Forgery
• Qualification and Membership
• Quality of Markets
• Reporting/Provision of Information
• Sales Practices

• Discussion of tailoring sanctions to
address the specific misconduct at
issue. The revised introductory
section provides an illustrative list
of sanctions that may be appropri
ate in certain instances to address
specific types of misconduct and
indicates that Adjudicators may find
it necessary, in any given case, to
impose sanctions outside the
ranges recommended in the
Guidelines or to impose no sanc
tions at all.

• Supervision
The Guidelines also include an
alphabetical index that will allow
users to locate any individual guide
line by name.

Introductory Section
The introductory section, which now
includes general principles applica
ble to every case and a list of princi
pal considerations, provides users of
the Guidelines with a comprehensive
overview of appropriate methods for
implementing the Guidelines. The
revised introductory section also
explains NASD Regulation's regula
tory mission and the NASD's pur
pose in adopting the Guidelines.
The NASD believes that the revised
introductory section is a necessary
component of the revised Guidelines
and that it will prove useful to all
Guidelines users.
The more important revisions and
additions in the introductory section
include:

• Discussion of the concept of aggre
gation of violations. The revised
introductory section delineates the
factors that should be considered
in determining whether to aggre
gate violations for purposes of insti
tuting formal actions.
• Discussion of orders of restitution,
orders of rescission, and fining
away ill-gotten gains. The revised
introductory section recommends
that, when an identifiable customer
has suffered a quantifiable loss,
Adjudicators should consider order
ing restitution. The introductory
section also suggests that Adjudi
cators order that amounts not paid
in restitution (because, after rea
sonable efforts, a customer cannot
be located) be paid into the appro
priate state escheat fund. The
introductory section also suggests
that, where appropriate, Adjudica
tors consider requiring orders of
rescission and/or including as part
of a disciplinary fine the amount of
the respondent's ill-gotten gains.

• Discussion of orders of requalifica
tion. The revised introductory sec
tion now recommends that, where
appropriate, Adjudicators require
respondents to requalify in any or
all capacities.

New Guidelines
The Guidelines include new guide
lines specifically designed to address
violations in the following areas:
• Confidentiality Agreements (settling
with customers in exchange for
customer agreements not to coop
erate with regulatory authorities);
• Forms U-4 and U-5 (late filing, fail
ing to file, filing false, misleading, or
inaccurate forms or amendments);
• MSRB Rule G-36 (late filing or fail
ing to file offering documents with
the Municipal Securities Rulemak
ing Board);
• Regulation M Reports (late filing,
failing to file, filing false or mislead
ing reports);
• Reportable Events Under NASD
Rule 3070 (late reporting, failing to
report, filing false, inaccurate or
misleading reports);
• Supervisory Procedures (deficient
written supervisory procedures);
• Telemarketing Violations; and
• Trading Ahead of Research
Reports.

Revisions To Individual
Guidelines
The NBCC reviewed the Guidelines
by subject matter classification in
order to ensure uniformity among
guidelines that address similar types
of violations. This review allowed for
important adjustments in recom
mended fine levels in the guidelines
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for cheating, churning, conversion,
forgery, guaranteeing a customer
against loss, unauthorized trading,
and others. It also allowed for
adjustments in suspension recom
mendations for guidelines that
address financial and operational
violations and violations related to
impeding regulatory investigations.
Where appropriate, the guidelines
that deal with reporting violations
were expanded to address not only
failures to report, but also late report
ing and reporting inaccurate and/or
misleading information.

• Increasing the high end of fine
ranges for the guidelines on unau
thorized trading and churning to
$75,000;
• Introducing the concept of a daily
escalator into the recommended
fine amount for egregious cases of
failing to honor arbitration awards;
• Expanding recommended suspen
sions for egregious cases of back
ing away from suspensions as
market makers only to suspensions
in any or all capacities;

• Increasing the high end of the fine
range for the guideline on pricing
violations to $100,000 (plus the
gross amount of the excessive
markups, markdowns, or excessive
commissions if restitution is not
ordered), and adding a recommen
dation to consider a suspension of
up to 30 business days in non
egregious cases.

Endnote
1 The NAC became the successor to the

NBCC in January 1998. See Exchange Act
Release No. 39470, December 19, 1997, 62

Major specific changes to individual
guidelines include:
• Increasing the high end of fine
ranges for the guidelines on
forgery, conversion, and cheating
to $1 00,000;

• Increasing the high end of fine
ranges for the guidelines on net
capital violations and violations
involving outside business activities
to $50,000; and
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FR 67927 (December 30, 1997).
© 1998, National Association of Securities Dealers,
Inc. {NASD). All rights reserved.
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Page I of 1

Fin~
2010. Standards of Commercial Honor and Principles of Trade
A member, in the conduct of its business, shall observe high standards of com mercial honor and just and equitable principles of trade.

Cross Refer en ces
1122, Filing of Misleading Information as to Membership or Registration
IM-1 000-3 Failure to Register Personnel

2111 , Suitability
IM-2440-1 Mark-Up Policy
2342, "Breakpoint" Sales
5 130, Restrictions on the Purchase and Sale of Initial Equity Public Offerings
5210. Publication of Transactions and Quotations
5220. Offers at stated Prices
5270, Front Running of Block Transactions
5320. Prohibition Against Trading Ahead of Customer Orders
IM-10100, Failure to Act Under Provisions of Code of Arbitration Procedure
IM- 11 1 10 Refusal to Abide by Rulings of the Committee
Amended by SR-FINRA-2008-028 eff. Dec. 15, 2008.
Amended by SR-NASD-2005-087 eff. Aug. 1, 2006
Select e d Notices: 96-44, 08-57.
©2013 FINRA All rights reserved.

-

2-1-

9349. National Adjudicatory Council Formal Consideration; Decision
(a) Dec ision of National Adjudicatory Council, Including Remand
In an appeal or review of a disciplinary proceeding governed by the Rule 9300 Series that is not withdrawn or dismissed prior to a
decision on the merits, the National Adjudicatory Council, after considering all matters presented in the appeal or review and the written
recommended decision of the Subcommittee or, if applicable , the Extended Proceeding Committee, may affirm, dismiss, modify or reverse the
decision of the Hearing Panel or, if applicable, Extended Hearing Panel , with respect to each Respondent who has appealed or cross-appealed
or is subject to a call for review. The National Adjudicatory Council may affirm, modify, reverse. increase, or reduce any sanction, or impose
any other fitting sanction . Alternatively , the National Adj udicatory Council or the Review Subcommittee may remand the disciplinary proceeding
with instructions. The National Adjudicatory Council shall prepare a proposed written decision pursuant to paragraph (b) .
(b) Contents of Decisi on
The decision sha ll include:
(1) a statement describing the investigative or other origin of the disciplinary proceeding, if not otherwise contained in the record:
(2) the specific statutory or rule provisions that were alleged to have been violated:
(3) a statement setting forth the findings of fact with respect to any act or practice the Respondent was alleged to have committed or
omitted;
· {4) the conclusions as to whether the Respondent violated any provision alleged in the complaint;
(5) a statement in support of the disposition of the principal issues raised in the proceeding; and
(6) a statement describing any sanction imposed, the reasons therefor, and, pursuant to Rule 9360, the date upon wh ich such
shall become effective.

~anction

(c) Issuance of Decision After Expiration of Call for Rev iew Period
The National Adjudicatory Council shall provide its proposed written decision to the FINRA Board. The FINRA Board may call the
disciplinary proceeding for review pursuant to Rule 9351. If the FINRA Board does not call the disciplinary proceed ing for review, the proposed
written decision of the National Adjudicatory Council shall become final, and the National Adjudicatory Council shall serve its written decision on
the Parties and provide a copy to each member of FINRA with which a Respondent is associated. The decision shall constitute the final
disciplinary action of FINRA for purposes of SEA Rule 19d-1 (c){1 ), unless the National Adjudicatory Council remands the proceeding.
: Amended bY SR-FINRA-2011-044 eff. Mar. 30, 2012.
: Amended by SR-FINRA-2008-021 eff. Dec. 15, 2008.
Amended by SR-NASD-99-76 eff. Sept. 11, 2000.
· Amended by SR-NASD-97-81 eff. Jan. 16, 1998.
' Adopted by SR-NASD-97-28 eff. Aug. 7, 1997 .
. Selected Notices: 0 0-56, 08-57, 12-12 .
©2013 FINRA. All rights reserved .
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Overview
The regulatory mission of FINRA is to protect investors and strengthen
market integrity through vigorous, even-handed and cost-effective
self-regulation. FINRA embraces self-regulation as the most effective
means of infusing a balance of industry and non-industry expertise into
the regulatory process. FINRA believes that an important facet of its
regulatory function is the building of public confidence in the financial
markets. As part of FINRA's regulatory mission, it must stand ready
to discipline member firms and their associated persons by imposing
sanctions when necessary and appropriate to protect investors, other
member firms and associated persons, and to promote the public
interest.

These guidelines do not prescribe fixed sanctions for particular
violations. Rather, they provide direction for Adjudicators in imposing
sanctions consistently and fairly. The guidelines recommend ranges
for sanctions and suggest factors that Adjudicators may consider in
determining, for each case, where within the range the sanctions should
fall or whether sanctions should be above or below the recommended
range. These guidelines are not intended to be absolute. Based on the
facts and circumstances presented in each case, Adjudicators may
impose sanctions that fall outside the ranges recommended and may
consider aggravating and mitigating factors in addition to those listed
in these guidelines.

The National Adjudicatory Council (NAC), formerly the National Business
Conduct Committee, has developed the FINRA Sanction Guidelines for
use by the various bodies adjudicating disciplinary decisions, including
Hearing Panels and the NAC itself (collectively, the Adjudicators), in
determining appropriate remedial sanctions. FINRA has published the
FINRA Sanction Guidelines so that members, associated persons and
their counsel may become more familiar with the types of disciplinary
sanctions that may be applicable to various violations. FINRA staff and
respondents also may use these guidelines in crafting settlements,
acknowledging the broadly recognized principle that settled cases
generally result ill'!!ower sanctions than fully litigated cases to provide
incentives to settle.

These guidelines address some typical securities-industry violations.
For violations that are not addressed specifically, Adjudicators are
encouraged to look to the guidelines for analogous violations.
In order to promote consistency and uniformity in the application
of these guidelines, the NAC has outlined certain General Principles
Applicable to All Sanction Determinations that should be considered in
connection with the imposition of sanctions in all cases. Also included
is a list of Principal Considerations in Determining Sanctions, which
enumerates generic factors for consideration in all cases. Also, a number
of guidelines identify potential principal considerations that are specific
to the described violation.

1

General Principles Applicable to All Sanction Detern1inations
1.

Disciplinary sanctions are remedial in nature and should be
designed to deter future misconduct and to improve overall
business standards in the securities industry. The overall purposes

of FINRA's disciplinary process and FINRA's responsibility in
imposing sanctions are to remediate misconduct by preventing
the recurrence of misconduct, improving overall standards in the
industry, and protecting the investing public. Toward this end,
Adjudicators should design sanctions that are significant enough to
prevent and discourage future misconduct by a respondent, to deter
others from engaging in similar misconduct and to modify and
improve business practices. Depending on the seriousness of the
violations, Adjudicators should impose sanctions that are significant
enough to ensure effective deterrence. When necessary to achieve
this goal, Adjudicators should impose sanctions that exceed the
range recommended in the applicable guideline.
When applying these principles and crafting appropriate remedial
sanctions, Adjudicators also should considerfirm size 1 with a view
toward ensuring that the sanctions imposed are not punitive but
are sufficiently remedial to achieve deterrence. 2 (Also see General
Principle No.8 regarding ability to pay.)

2.

Disciplinary sanctions should be more severe for recidivists. An

important objective of the disciplinary process is to deter and
prevent future misconduct by imposing progressively escalating
sanctions on recidivists beyond those outlined in these guidelines,
up to and including barring registered persons and expelling firms.
Adjudicators should always consider a respondent's disciplinary
history in determining sanctions. Adjudicators should consider
imposing more severe sanctions when a respondent's disciplinary
history includes (a) past misconduct similar to that at issue; or
(b) past misconduct that evidences disregard for regulatory
requirements, investor protection or commercial integrity. Even if
a respondent has no history of relevant misconduct, however, the
misconduct at issue may be so serious as to justify sanctions beyond
the range contemplated in the guidelines; i.e., an isolated act of
egregious misconduct could justify sanctions significantly above
or different from those recommended in the guidelines.
Certain regulatory incidents are not relevant to the determination
of sanctions. Arbitration proceedings, whether pending, settled
or litigated to conclusion, are not "disciplinary" actions. Similarly,
pending investigations or the existence of ongoing regulatory
proceedings prior to a final decision are not relevant.
In certain cases, particularly those involving quality-of-markets
issues, these guidelines recommend increasingly severe monetary
sanctions for second and subsequent disciplinary actions. This
escalation is consistent with the concept that repeated acts of
misconduct call for increasingly severe sanctions.

1 Factors to consider in connection with assessing firm size are: the firm's financial resources; the
nature of the firm's business; the number of individuals associated with the firm; the level of
trading activity at ttre firm; other entities that the firm controls, is controlled by, or is under common
control with; and the firm's contractual relationships (such as introducing broker /clearing firm
relationships). This list is included for illustrative purposes and is not exhaustive. Otherfactors also
may be considered in connection with assessing firm size.

2 Adjudicators may consider firrn size in connection with the imposition of sanctions with respect to
rule violations involving negligence. With respect to violations involving fraudulent, willful andior
reckless misconduct, Adjudicators should consider whether, given the totality ofthe circumstJnces
involved, it is appropriate to consider firm size and may determine that, given the egregious nature
of the fraudulent activity, firm size will not be considered in connection with sanctions.

3.

Adjudicators should tailor sanctions to respond to the misconduct
at issue. Sanctions in disciplinary proceedings are intended
to be remedial and to prevent the recurrence of misconduct.
Adjudicators therefore should impose sanctions tailored to address
the misconduct involved in each particular case. Section 15A of
the Securities Exchange Act of 1934 and FINRA Rule 8310 provide
that FINRA may enforce compliance with its rules by: limitation
or modification of a respondent's business activities, functions
and operations; fine; censure; suspension (of an individual from
functioning in any or all capacities, or of a firm from engaging in
any or all activities or functions, for a defined period or contingent
on the performance of a particular act); bar (permanent expulsion
of an individual from associating with a firm in any or all capacities);
expulsion (of a firm from FINRA membership and, consequently,
from the securities industry); or any other fitting sanction.

letter stating that a proposed communication with the public
is consistent with FINRA standards prior to disseminating that
communication to the public; (f) limit the number of securities in
which a respondent firm may make a market; (g) limit the activities
of a respondent firm; or (h) require a respondent firm to institute
tape recording procedures. This list is illustrative, not exhaustive,
and is included to provide examples of the types of sanctions that
Adjudicators may design to address specific misconduct and
to achieve deterrence. Adjudicators may craft other sanctions
specifically designed to prevent the recurrence of misconduct.
The recommended ranges in these guidelines are not absolute.
The guidelines suggest, but do not mandate, the range and types of
sanctions to be applied. Depending on the facts and circumstances
of a case, Adjudicators may determine that no remedial purpose
is served by imposing a sanction within the range recommended
in the applicable guideline; i.e., that a sanction below the
recommended range, or no sanction at all, is appropriate.
Conversely, Adjudicators may determine that egregious misconduct
requires the imposition of sanctions above or otherwise outside
of a recommended range. For instance, in an egregious case,
Adjudicators may consider barring an individual respondent and/
or expelling a respondent member firm, regardless of whether
the individual guidelines applicable to the case recommend a bar
and/or expulsion or other less severe sanctions. Adjudicators must
always exercise judgment and discretion and consider appropriate
aggravating and mitigating factors in determining remedial
sanctions in each case. In addition, whether the sanctions are within
or outside of the recommended range, Adjudicators must identify
the basis for the sanctions imposed.

To address the misconduct effectively in any given case,
Adjudicators may design sanctions other than those specified in
these guidelines. For example, to achieve deterrence and remediate
misconduct, Adjudicators may impose sanctions that: (a) require
a respondent firm to retain a qualified independent consultant
to design and~or implement procedures for improved future
compliance VY,ifh regulatory requirements; (b) suspend or bar a
respondent firm from engaging in a particular line of business;
(c) require an individual or member firm respondent, prior to
conducting future business, to disclose certain information to new
and/or existing clients, including disclosure of disciplinary history;
(d) require a respondent firm to implement heightened supervision
of certain individuals or departments in the firm; (e) require an
individual or member firm respondent to obtain a FINRA staff

3

4.

Aggregation or "batching" of violations may be appropriate for
purposes of determining sanctions in disciplinary proceedings. The

range of monetary sanctions in each case may be applied in the
aggregate for similar types of violations rather than per individual
violation. For example, it may be appropriate to aggregate similar
violations if: (a) the violative conduct was unintentional or
negligent (i.e., did not involve manipulative, fraudulent or deceptive
intent); (b) the conduct did not result in injury to public investors or,
in cases involving injury to the public, if restitution was made; or (c)
the violations resulted from a single systemic problem or cause that
has been corrected.
Depending on the facts and circumstances of a case, however,
multiple violations may be treated individually such that a sanction
is imposed for each violation. in addition, numerous, similar
violations may warrant higher sanctions, since the existence of
multiple violations may be treated as an aggravating factor.

5.

Where appropriate to remediate misconduct, Adjudicators should
order restitution and/or rescission. Restitution is a traditional

remedy used to restore the status quo ante where a victim
otherwise would unjustly suffer loss. Adjudicators may determine
that restitution is an appropriate sanction where necessary to
remediate misconduct. Adjudicators may order restitution when
an identifiable person, member firm or other party has suffered a
quantifiable loss proximately caused by a respondent's misconduct.'
Adjudicators should calculate orders of restitution based on the
actual amount of the loss sustained by a person, member firm or
other party, as demonstrated by the evidence. Orders of restitution
may exceed the amount of the respondent's ill-gotten gain.
Restitution orders must include a description of the Adjudicator's
method of calculation.
When a member firm has compensated a customer or other
party for losses caused by an individual respondent's misconduct,
Adjudicators may order that the individual respondent pay
restitution to the firm.
Where appropriate, Adjudicators may order that a respondent offer
rescission to an injured party.

3 Other avenues, such as arbitration, are available to injured customers as" means to redress
grievances.

6.

To remediate misconduct, Adjudicators should consider a
respondent's ill-gotten gain when determining an appropriate
remedy. In cases in which the record demonstrates that the
respondent obtained a financial benefit 4 from his or her misconduct,
where appropriate to remediate misconduct, Adjudicators may
require the disgorgement of such ill-gotten gain by ordering
disgorgement of some or all of the financial benefit derived, directly
or indirectly.5 In appropriate cases, Adjudicators may order that the
respondent's ill-gotten gain be disgorged and that the financial
benefit, directly and indirectly, derived by the respondent be
used to redress harms suffered by customers. In cases in which the
respondent's ill-gotten gain is ordered to be disgorged to FINRA,
and FINRA collects the full amount of the disgorgement order,
FINRA's routine practice is to contribute the amount collected to
the FINRA Investor Education Foundation.

7.

Where appropriate, Adjudicators should require a respondent
to requalify in any or all capacities. The remedial purpose of
disciplinary sanctions may be served by requiring an individual
respondent to requalify by examination as a condition of continued
employment in the securities industry. Such a sanction may be
imposed wher)t Adjudicators find that a respondent's actions have
1
demonstrateo lack of knowledge or familiarity with the rules and
laws governing the securities industry.

8.

a

4 "Financial benefit" includes any commissions. concessions. revenues, profits. gains, compensation,
income. fees, other remuneration, or other benetits the respondent received, directly or indirectly.
as a result of the misconduct.

When raised by a respondent, Adjudicators are required to consider
ability to pay in connection with the imposition, reduction or
waiver of a fine or restitution. Adjudicators are required to consider
a respondent's bonafide inability to pay when imposing a fine
or ordering restitution. The burden is on the respondent to raise
the issue of inability to pay and to provide evidence thereof." If a
respondent does not raise the issue of inability to pay during the
initial consideration of a matter before "trial-level" Adjudicators,
Adjudicators considering the matter on appeal generally will
presume the issue of inability to pay to have been waived (unless
the inability to pay is alleged to have resulted from a subsequent
change in circumstances). Adjudicators should require respondents
who raise the issue of inability to pay to document their financial
status through the use of standard documents that FINRA staff can
provided. Proof of inability to pay need not result in a reduction
or waiver of a fine, restitution or disgorgement order, but could
instead result in the imposition of an installment payment plan or
another alternate payment option. In cases in which Adjudicators
modify a monetary sanction based on a bona fide inability to pay,
the written decision should so indicate. Although Adjudicators must
consider a respondent's bona fide inability to pay when the issue is
raised by a respondent, monetary sanctions imposed on member
firms need not be related to or limited by the firm's required
minimum net capital.

ordering disgorgement of ill-gotten gain is irnpmtant and, if appropriate to remediate misconduct,
may be considered in all cases whether or not the concept is specifically referenced in the applicable
guideline.
6 See In re Toney L. Reed, Exchange Act Rei. No. 37572 (August 14, 1996), wherein the Securities and
Exchange Corn mission directed FINRA to consider financial ability to pay when ordering restitution.
In these guidelines, the NAC has explained its understanding of the Commission's directives to
FINRA based on the Reed decision and other Commission decisions.

5 Certain guidelines specifically recommend that Adjudicators consider ordering disgorgement in
addition to a fine. These guidelines are singled out because they involve violations in which financial
benefit occurs most frequently. These specific references should not be read to imply that it is less
important or desirable to order disgorgement of ill·gotten gain in other instances. The concept of

5

Principal Considerations in Detennining Sanctions
The following list of factors should be considered in conjunction with
the imposition of sanctions with respect to all violations. Individual
guidelines may list additional violation-specific factors.

4.

Whether the respondent voluntarily and reasonably attempted,
prior to detection and intervention, to pay restitution or otherwise
remedy the misconduct.

Although many of the general and violation-specific considerations,
when they apply in the case at hand, have the potential to be either
aggravating or mitigating, some considerations have the potential to
be only aggravating or only mitigating. For instance, the presence of
certain factors may be aggravating, but their absence does not draw
an inference of mitigation.' The relevancy and characterization of a
factor depends on the facts and circumstances of a case and the type
of violation. This list is illustrative, not exhaustive; as appropriate,
Adjudicators should consider case-specific factors in addition to those
listed here and in the individual guidelines.

5.

Whether, at the time of the violation, the respondent member firm
had developed reasonable supervisory, operational and/or technical
procedures or controls that were properly implemented.

6.

Whether, at the time of the violation, the respondent member firm
had developed adequate training and educational initiatives.

7.

Whether the respondent demonstrated reasonable reliance on
competent legal or accounting advice.

8.

Whether the respondent engaged in numerous acts and/or a
pattern of misconduct.

9.

Whether the respondent engaged in the misconduct over an
extended period oftime.

1.

2.

3.

The respondent's relevant disciplinary history (see General
Principle No.2).
Whether an individual or member firm respondent accepted
responsibility for and acknowledged the misconduct to his or
her employer (in the case of an individual) or a regulator prior to
detection and intervention bythefirm (inthecaseofan individual)
or a regulatort+
Whether an individual or member firm respondent voluntarily
employed subsequent corrective measures, prior to detection
or intervention by the firm (in the case of an individual) or by a
regulator, to revise general and/or specific procedures to avoid
recurrence of misconduct.

1 See, e.g., Rooms v. SEC, 444 F.3d 1208,1214-15 (lOth Cir. 2006) (explaining that while the existence
of a disciplinary history is an aggravating factor when determining the appropriate sanction, its
absence is not mitigating).

10. Whether the respondent attempted to conceal his or her
misconduct or to lull into inactivity, mislead, deceive or intimidate
a customer, regulatory authorities or, in the case of an individual
respondent, the member firm with which he or she is/was
associated.
11. With respect to other parties, including the investing public, the
member firm with which an individual respondent is associated,
and/or other market participants, (a) whether the respondent's
misconduct resulted directly or indirectly in injury to such other
parties, and (b) the nature and extent ofthe injury.

12. Whether the respondent provided substantial assistance to
FINRA in its examination and/or investigation of the underlying
misconduct, or whether the respondent attempted to delay FINRA' s
investigation, to conceal information from FINRA, or to provide
inaccurate or misleading testimony or documentary information
to FINRA.

16. Whether the respondent member firm can demonstrate that the
misconduct at issue was aberrant or not otherwise reflective of the
firm's historical compliance record.

13. Whether the respondent's misconduct was the result of an
intentional act, recklessness or negligence.

18. The number, size and character of the transactions at issue.

17. Whether the respondent's misconduct resulted in the potential for
the respondent's monetary or other gain.

19. The level of sophistication of the injured or affected customer.

14. Whether the memberfirm with which an individual respondent is/
was associated disciplined the respondent for the same misconduct
at issue prior to regulatory detection. Adjudicators may also
consider whether another regulator sanctioned a respondent for
the same misconduct at issue and whether that sanction provided
substantial remediation.
15. Whether the respondent engaged in the misconduct at issue
notwithstanding prior warnings from FINRA, another regulator or a
supervisor (in the case of an individual respondent) that the conduct
violated FINRA rules or applicable securities laws or regulations.

7

Applicability
These guidelines supersede prior editions ofthe FINRA Sanction
Guidelines, whether published in a booklet or discussed in FINRA
Regulatory Notices (formerly NASD Notices to Members). These guidelines
are effective as of the date of publication, and apply to all disciplinary
matters, including pending matters. FINRA may, from time to time,
amend these guidelines and announce the amendments in a Regulatory
Notice or post the changes on FINRA's website (wwwjinra.org).
Additionally, the NAC may, on occasion, specifically amend a particular
guideline through issuance of a disciplinary decision. Amendments
accomplished through the NAC decision-making process ot· announced
via Regulatory Notices or on the FINRA website should be treated like
other amendments to these guidelines, even before publication of
a revised edition of the FINRA Sanction Guidelines. Interested parties
are advised to check FINRA's website carefully to ensure that they are
employing the most current version of these guidelines.

Technical Matters
Calculation of days of suspension. As was the case in prior versions of
the FINRA Sanction Guidelines, recommendations for the imposition
of suspensions contained herein distinguish between suspensions for
30 or fewer days and 31 or more days. In these guidelines, the NAC
recommends that a suspension of 30 or fewer days be measured in
business days, while a suspension of 31 or more days be measured in

Change in terminology; "actions" replaces "violations." Many of the
guidelines recommend progressively escalating monetary sanctions for
second and subsequent disciplinary "actions." The term "actions" is used
to acknowledge that every violation of a rule will not necessarily rise to
the level of a formal disciplinary action by FINRA, and also to reflect that,
as discussed herein, multiple violations may be aggregated or "batched"
into one "action" (see General Principle no. 4).

calendar days.

Censures. These guidelines do not specifically recommend whether or
not Adjudicators should impose censures under any of the individual
sanction guidelines for particular violations. in the following two
instances, however, Adjudicators generally should not impose censures:
1) in cases in which the total monetary sanction (fines, disgorgement,
and restitution) is $5,000 or less and the disciplinary action (regardless
of the number of violations alleged) involves the violations indicated in
Schedule A to these guidelines; and 2) in cases in which an Adjudicator
imposes a bar, expulsion or suspension. Adjudicators should impose
censures in cases in which fines above $5,000 are reduced or eliminated
due to a respondent's inability to pay or bankruptcy. Adjudicators also
may impose censures in cases in which this policy would suggest no
censure if the Adjudicator determines that extraordinary circumstances
exist.6

An "action" means a Letter of Acceptance, Waiver and Consent
(AWC), a settled case or a fully litigated case. FINRA Regulation
staff-issued Cautionary Action Letters and staff interviews are
informal actions that are not included for purposes of the FINRA
Sanction Guidelines in the term "action."
Fines. Fines may be imposed individually as to each respondent in a
case, or jointly and severally as to two or more respondents.

6 Interested parties are directed to NASD Notice to Members 99-91 (November 1999) for additional
information on FINRA's Censure Policy.
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Monetary sanctions-Imposition and collection of monetary sanctions.
FINRA has identified the circumstances under which Adjudicators
generally will impose and FINRA generally will collect monetary
sanctions. In that the overriding purpose of all disciplinary sanctions
is to remedy misconduct, deter future misconduct and protect the
investing public, Adjudicators may exercise their discretion in applying
FINRA's policy on the imposition and collection of monetary sanctions as
necessary to achieve FINRA's regulatory purposes. The following lists of

ll>-

.. the case involves widespread, significant and identifiable
customer harm; or
" the respondent has retained substantial ill-gotten gains.
ll>-

violations may not be exhaustive and these recommendations also may
be appropriate for other types of cases. 7
ll>-

Adjudicators generally should not impose a fine if an individual is
barred and there is no customer loss in cases involving the following
types of misconduct:
" failure to respond under FINRA Rule 8210;
.. exam cheating; and

In all cases, Adjudicators may exercise their discretion
and, if a bar is imposed, refrain from imposing a fine, but require
proof of payment of an order of restitution when a respondent files
an application for re-entry into the securities industry. 8 Adjudicators
also may, in their discretion, impose a suspension and a fine, but
require proof of payment of the fine when the respondent re-enters
the securities industry. In this regard, Adjudicators should consider
the following factors:
.. whether the respondent is suspended or otherwise not in the
securities industry when the sanction is imposed; and

" private securities transactions (if the Adjudicator does not order
disgorgement or restitution).
ll>-

Adjudicators generally should impose a fine and require payment
of restitution and disgorgement even if an individual is barred in
all sales practice cases if:

" the number of customers harmed.

Adjudicators generally should not impose a fine if an individual is
barred and the Adjudicator has ordered restitution or disgorgement
of ill-gotten g~,ins as appropriate to remediate the misconduct in
cases involving the following types of misconduct:
" conversion or improper use of funds or securities;
,. forgery; and
" sales practice and private securities transaction cases
(if only one or a small number of customers are harmed).

7 Interested parties are directed to NASD Notice to fliem/Jers 99-86 (October 1999) for additional
information on FINRA's Monetary Sanctions Policy.
8 Adjudicators have the discretion to impose post-judgment interest on restitution orders.

)

Suspensions, bars and expulsions. These guidelines recommend
suspensions that do not exceed two years. This upper limit is
recommended because of the NAC's sense that, absent extraordinary
circumstances, any misconduct so serious as to merit a suspension of
more than two years probably should warrant a bar {of an individual)
or expulsion (of a member firm) from the securities industry.
Notwithstanding the NAC's recommendation in these guidelines to
impose suspensions that do not exceed two years, under FINRA's
rules, an Adjudicator may suspend the membership of a member or
the registration of a person associated with a member for a definite
period that may exceed two years orfor an indefinite period with a
termination contingent on the performance of a particular act.

Monetary sanctions-payment of monetary sanctions. Respondents
may be permitted to pay fines and costs through an installment
payment plan. Installment payment plans generally will be limited to
two years {although in extraordinary cases, installment payment plans
may be extended to not more than five years). Respondents who are
allowed
to utilize an installment payment plan will be required to execute
promissory notes that track the installment payment plan.
Organization. These guidelines are organized into 11 subject-matter
categories and arranged alphabetically by name in each category. In
addition, the index lists all the guidelines alphabetically by name.
Restitution-Payment of interest. When ordering restitution,
Adjudicators may consider requiring the payment of interest on the
base amount. Generally, interest runs from the date(s) of the violative
conduct and should be calculated at the rate established for the
underpayment of federal income tax in Section 6621 of the Internal
Revenue Code, 26 U.S.C. Section 6621(a)(2). If appropriate, Adjudicators
may order payment to a state escheat fund of any amount that a
respondent is not able to pay in restitution because he or she is unable,
after reasonable and documented efforts, to locate a customer or other
party to whom pa,1:!;ment is owed.

It should be noted that an individual who is barred from associating
with a member firm in any capacity generally may not re-enter the
industry. Although a barred individual may seek special permission to
re-enter the industry via FINRA's eligibility process, to date, the NAC has
disfavored applications for re-entry. 9

9 In Securities Exchange Act Release No. 34720 (September 26,1994), Securities and Exchange
Commission staff indicated in a letter to various self-regulatory organizations. including FINRA, that
"[h]enceforth, imposition of an unqualified bar evidences the Commission's conclusion that the
public interest is served by permanently excluding the barred person from the securities industry.
Accordingly, absent extraordinary circumstances. a person subject to an unqualitled bar will be
unable to establish that it is in the public interest to permit reentry to the securities industry."
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Outside Business Activities-Failure to Comply With Rule Require1nents
FINRA Rules 2010 and 3270

Principal Considerations in Determining Sanctions
See Principal Considerations in Introductory Section
1.

Whether the outside activity involved customers of the firm.

2.

Whether the outside activity resulted directly or indirectly in
injury to customers of the firm and, if so, the nature and extent
of the injury.

3.

The duration of the outside activity, the number of customers
and the dollar volume of sales.

4.

Whether the respondent's marketing and sale of the product
or service could have created the impression that the employer
(member firm) had approved the product or service.

5.

Whether the respondent misled his or her employer member
firm about the existence of the outside activity or otherwise
concealed the activity from the firm.

Monetary Sanction
of $2,500 to $50,000. 1

When the outside business activities do not
involve aggravating conduct, consider suspending
the respondent for up to 30 business days.
When the outside business activities involve
aggravating conduct, consider a longer suspension
of up to one year.
In egregious cases, including those involving
a substantial volume of activity or significant
injury to customers of the firm, consider a longer
suspension or a bar.

1 As set forth in General Principle No.6, Adjudicators may also order disgorgernent.

I. Activity Away From Associated Person's Member Firm

Suspension, Bar or Other Sanctions
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Selling Away (Private Securities Transactions) (continued)
FINRA Rule 2010 and NASD Rule 3040

Principa l Considerati ons in Determini ng Sanctions'

Monetary Sanction

Suspension, Bar or Other Sa nctions

See Principal Considerations in Introductory Section

Associated Person

Associated Person

Fine of $5.000 to $50,000.'

The first step in determini ng sanctions is to assess
t he extent of the selling away. including t he dollar
amount of sales, the number of customers and
t he length of time over which the selling away
occurred. Adjudicat ors should consider the
follow ing range of sanctio ns based on the dollar
amou nt of sales:

1.

The dollar volume of sales.

2.

The number of customers.

3.

The lengt h of time over which the selli ng away activity
occurred.

4.

Whether the product sold away has been found to involve a
violat ion of federal or sta te secur ities laws or federal. state or
SRO rul es.

5.

6.

Whether t he respondent had a proprietary or beneficia l int erest
in. or was ot herwise affiliated with. the selling enterprise or
issuer and. if so, whethe r responden t disclosed this information
to his or her custome rs.
Whether respondent attempted to create t he impression that
his or her employer (member firm ) sanctioned the activity, for
example, by using the employer's premises. facilities, name
and/or goodWill for t he sell ing away activity or by selling a
product sim ilar to the products that the employer (member
firm) sells.

1 As set ferth in General Principle No. G. Adjudicators should also order disgorgement.

1ity Away From Associated Person's Member Firm

J,11o

Up t o $100.000 in sales: 10 business
days to 3 months

J,llo

$100,000 to $500,000: 3 t o 6 months

~

$500.000 to $1,000.000:6 to 12 months

~~o-

Over 1,000,000: 12 months to a bar

Following th is assessment. Adjudicat ors should
consider other factors as described in t he Princ ipa I
Considerations fo r this Gu ideline and t he Genera l
Principles appl icable to all Gu idelines. The
presence of one or more m itigating or aggravating
factors may either raise or lower the above
described sanctions.

Selling Away (Private Securities Transactions)
FINRA Rule 2010 and NASD Rule 3040

Sanction

Principal Considerations in Determining Sanctions

Member Firm

See Principal Considerations in Introductory Section

7.

Whether the respondent's selling away activity resulted, either
directly or indirectly, in injury to the investing public and, if so,
the nature and extent of the injury.

8.

Whether the respondent sold away to customers of his or her
employer (member firm).

9.

Whether the respondent provided his or her employer firm with
verbal notice of the details of the proposed transaction and,
if so, the firm's verbal or written response, if any.

member firm receives
written notice of a private
securities transaction, but
fails to provide written notice
of approval, disapproval or
acknowledgement, fine of
$2,500 to $10,000.'

10. Whether the respondent sold away after being instructed by his
or her firm not to sell the type of the product involved or to
discontinue selling the specific product involved in the case.
11. Whether the respondent participated in the sale by referring
customers or selling the product directly to customers.
12. Whether the respondent recruited other registered individuals
to sell the proi::Juct.
13. Whether the respondent misled his or her employer (member
firm) about the existence of the selling away activity or
otherwise concealed the selling away activity from the firm.

2 If the allegations involve a member's failure to supervise the selling away activity. then
Adjudicators should also consider the Supervision-Failure to Supervise guideline.

I. Activity Away From Associated Person's Member Firm

Bar or Other Sanctions
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Where member firm receives written notice
of a private securities transaction, but fails to
provide written notice of approval, disapproval
or acknowledgement, consider suspending
responsible supervisory personnel in any or all
capacities for up to two years.

Transactions for or by Associated Persons-Failure to Cmnply With Rule Requirements
FINRA Rule 2010 and NASD Rule 30501

Principal Considerations in Determining Sanct ions

Monetary Sanction

Suspension, Bar or ~th er Sa_n_c_ti_o_n_s_ _ _ _ __

See Principal Considerations in Introductory Section

Associated Person

Associated Person

Fine of $1,000 t o $25,000.

In egregious cases, consider suspendi ng the
associated person in any or all capacities fo r up
to two years or barring t he associated person.

Execut ing Member Firm

Executing Member Firm

Fine of $2.500 t o $50.000.

In egregious cases, consider suspendi ng t he fi rm
with respect to any or all activities or functions
for up to two years. Also consider suspending the
responsible individual at t he executing firm in any
or all capacit ies for up to two years or ba rring the
responsible individual.

1.

Whether violative t ransactions presented rea l or perceived
conflicts of interest for the employer firm and/or customers.

2.

Whether violative transaction(s) involved violations of the
Restrictions on the Purchase and Sale of-I nitial Public Offerings
(FINRA Rule 5130).

3.

Whether the respondent provided verbal notice of the v iolat ive
transactions to the employer member and/or executing
member, and whether the em ployer member verbally
acquiesced.

. _.. ._...,_,,._... ._..._,., _.. .,_..,._.. . . . . . . . ... . _. . ._..._. ._. _ .___,_ _._.. ._..__ ,,____.. . . . . . .._. . J_.. . . . . . . . . ..... ..._
1 This guideline also is appropriate for violations of MSRB Rule G- 28.

1.\ . _,Aty Away From Associated Person's Member Firm

/

'

.._ ..,_ ,,,_ ,,,_ , .__,_ ._

_!

Arbitrati~n

Award-Failure to Honor or Failure to Honor in a Timely Manner

FINRA Rules 2010 and 10330'

·- ---- ·- --- -- - 
Principal Considerations in Determining Sanctions

Monet ary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Failure to Honor

Failure to Honor

1.

Whether the responde nt has paid any portion of the arbitration
award. ·

Fine of at least $5,000.

2.

Whether the respondent has made a good-faith attempt to
satisfy the award in whole or in part. Consider the promptness
of any such good -faith effort.

Suspend t he respondent in all capacities until the
respondent satisfies the arbitration awa rd (by
payment or fully paid settl ement) plus at least
30 additional business days. In egregious cases,

consider a bar.

3.

Whether the respondent negotiated a settlement or payment
schedule with the arbitration claimant and then failed to
abide by the terms of the agreement.

In egregious cases, consider
incorporating a daily esca lator
int o the fine amount.
Failure to Honor in a Timely
Manner

Fine of at least $2,500

1 In addition. FINRA Rule 9554 indicates that FINRA also may suspend or cancel the membership of

a member or the regist ration of a person for fai lure to honor an arbitration award or settlement
asreement related to an a1·bitration or mediation under Art icle v, Sect ion 3 of the f iNRA By-Laws.
This guideline also is appropriate for violations of MSRH Rule G-35.

(

......

\_)

Failure to Honor in a Timely Manner

Suspend the respondent in all capacities for u p to
five business days.

Corporate Financing Rule-Failure to COinply With Rule Requirements
FINRA Rules 2010 and 5110

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension. Bar or Other Sanctions

See Principal Considerations in Introductory Section

Failure to Comply with Filing
Requirements

Failure to Comply with Filing Requirements

Failure to Comply with Filing Requirements
Unfair or Unreasonable Underwriting Compensation
1.

Percentage and dollar amount of unreasonable compensation
as compared to maximum amount of underwriting
compensation considered fair and reasonable (see FINRA
Rule 5110.

Fine of $2,500 to $25,000.

In egregious cases, consider suspending the firm
with respect to any or all activities or functions
for five business days and/or suspending the
responsible individual in any or all capacities for
a period of 30 business days to two years.

Unfair or Unreasonable
Underwriting Compensation

Unfair or Unreasonable Underwriting
Compensation

Fine of $5,000 to $50,000. 1

Individual
Consider suspending the responsible individual
in any or all capacities for a period of 30 business
days to two years.
In egregious cases, consider barring the
responsible individual.

Firm
Consider suspending the firm with respect
to any or all activities or functions for five business
days.
In egregious cases, consider suspending the firm
for a longer period oftime.

1 As set forth in General Principle No.6, Adjudicators may also order disgorgement.

aibutions of Securities

Engaging in Prohibited Municipal Securities Business
MSRB Rule G-37 1

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Firm

1.

Position in firm of person making contribution.

Fine of $10,000 to $50,000. 2

2.

Position of official to whom the contribution was made.

3.

Nature of prohibited municipal securities business in which
respondent engaged.

4.

Whether the respondent firm knew or should have known
of contribution.

In cases involving several prohibited municipal
underwritings, or reckless conduct on the part
of the firm, consider suspending the firm from
engaging in municipal securities business with
prohibited issuers for up to two years beyond the
time proscribed by MSRB Rule G-37 and consider
suspending the responsible individual(s) from
acting as municipal principal(s) for a similar time
period.

5.

Relative size ofthe contribution.

Responsible Individual

Fine of $10,000 to $50,000.'

In egregious cases, consider prohibiting the
firm from engaging in any future business with
prohibited issuers or with the involved official and
barring the responsible individual(s) in any or all
principal capacities.

2 As set forth in General Principle No.6, Adjudicators may also order disgorgement.

1 MSRB Rule G·37 prohibits dealers from engaging in municipal securities business with an issuer
within two years after any contribution to an official of such issuer made by the dealer. any
municipal tlnance professional associated with the dealer. and any political action committee
controlled by the dealer or any municipal finance professional.

Ill. Distributions of Securities

3 f\s set forth in General Principle No.6, /\djudicators rnay also order disgorgernent.
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Escrow Violations-Prohibited Representations in Contingency Offerings; Transmission or Maintenance
of Customer Funds in Underwritings
FINRA Rule 2010; SEC Rule 15c2-4 and SEC Rule lOb-9

Monetary Sanction

..:.._ ct;_;__;,_
ions _ _ _ __
Suspension, Bar or Ot her..;.San.:;..

SEC Rule 15c2-4

SEC Rule 15c2·4

SEC Rule 15c2 -4

4.

Fine of $1,000 to $10,000.

In egregious cases, consider suspending the firm
with respect to any or all activities or functions
and/or the responsible individual in any or all
capaciti es for up to 30 business days.

SEC Rule lOb-9

SEC Rule 10b·9

SEC Rule lOb-9

5.

Fine of $5,000 to $50,000.

In egregious cases, conside r suspending the f irm
with respect to any or all activities or functions
and/or the responsib le individual in any or all
capacities for up to two years. JOn app ropriate
cases, consider requiring a rescission offer.

Principal Considerations in Determin ing Sanct ions

See Principal Considerations in Introductory Section
1.

Amount of commissions and/or other underwriting
compensation retained by the respo ndent.

2.

Whether t he respondent was affiliated with the issuer or
ot her entity to which customer funds w ere released.

3.

Whether subscription funds were released from escrow
before the cont ingency occurred.

6.

L -...- - -·····-

Extent to which the customer funds were exposed to risk
or loss.

Extent of failure to satisfy the contingency described in the
prospectus o'\l,offering circular.
"'·
Whether the respondent used non-bona fide sales to give the
false appearance that t he contingency was satisfied.

··...-

.....-

. .......................- .....-

.... -

11•• -·- ~ributi ons of Securities

...- ........ ........................ - -...... - ....·- - ·..· ·-··..· - ··- ·..···-......-

...... - ••..- ....................l ._

...._

. .......... ......... _ _..............._

....._ .. .._ .....- -..- -..........1.............................._

.• _ ..........................._

........ ........................_

...•-

...· - .- -·-

·..··- -· ....-

..... _

.

It ....,..)!~

Restrictions on the Purchase and Sale of Initial Equity Public Offerings Violations
FINRA Rules 2010 and 5130

_
Pri_1_1c_,ilc...)aI_Co_
_ _ n!>_·ide
__r__
at i_
on
_s_i_n_D_e_termi_in_,
_ __ n_ g__a_n__
S ctions
__ _ _ _ _ _ _
See Prin cipal Considerations in Introductory Section

1.

Nature of restricted account(s) involved. Consider whether the
account is absolutely or conditionally restricted.

2.

Whether the respondent has any interest in the restricted
account(s).

3.

4.

Whether the case involves bona fide dispute rega rding normal
investment practice, proportion of allocation or subst antia lity
of allocation.
Whether the respondent engaged in misconduct for the
purpose of improperly conferring financial benefit on another
•
person or entity.

. . , Monetary Sanct ion
If the respondent is the
restricted buyer, a fine of
$1,000 t o $15,000.,
If t he responden t is the selling
member firm and/or an
associated person of the firm,
a fine of $1,000 to $15,000.1
If the restricted buyer is not
subject to FINRA j urisdiction,
"transaction profit" may be
added to t he fine for t he selling
member and/or associated
person. In egregious cases or
those w ith evidence of willful
misconduct. consider a higher
fi ne of up to three times the
"transaction profit"

Suspension, Ba r or Other Sanctions
Individual

Consider suspending the respondent
representat ive (buyer or seller) in any or all
capacities for up to 30 business days.
In egregious cases, consider a longer suspension
(of up to two years) or a bar.
Firm

Consider suspending the respondent firm with
respect to any or all activities or functions for five
to 10 business days.
In egregious cases, consider a longer suspension
(of up to two years) or an expulsion.

. . ..... --·-- · ·· --···- · · ·- -···- · ·- -·- · · ·- ·· ··-····· -····- ---··--····--··· --·- --·-···· - ···- ·- ··j·- - · ··-·--·-·- ·- ·· ·- · · - ·· ·· ·--------- · · ·L._... _ . . _ _.___ _..,_.....:.__ .,_.. . _._... ._,.._ . __,,_...- . .·- .... J

Ill. Distri but ions of Securities
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Unregistered Securities- Sales of
FIN RA Rule 2010 and Section 5 ofthe Securities Act of 1933

Principal Considerations in Determining Sanctions
See Principal Considerations in Introductory Section

1.

Whether t he re spondent attempted t o comply with an
exemption from registration.

2.

Whether t he respondent sold before effective date of
registration statement.

3.

Share volume and dollar amount of t ra nsactions involved.

4.

Whether the respondent had implemented reasonable
procedures to ensure that it did not participate in an
unregistered distribution.

5.

Whether the respondent disregarded "red flags" suggesting
the presence of unregistered distribution.

f

onebr"J Sanction

Suspension, Bar or Other Sanctions

ne of $2,500 to $50,000.'

Individual

n egregious cases, consider a
higher fine.

In egregious cases, consider a lengthier suspension
in any or all capacit ies for up to two years or a bar.
Firm

In egregious cases, consider suspending the firm
with res pect to any or all activities or functions
for up to 30 business days or until procedural
deficiencies are remedied.

I

-J--- - - - ---- j_ ----------·--· --·--··-·-·-.··
1. As set forth in General Principle No. 6, Adjudicators rnay also order disgorgemeni .

'
IL'

lribut ions of Securities

Customer Confirmations-Failure to Comply With Rule Requirements
SEC Rule lOb-10' and NASD Rule 2230

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions ·

See Principal Considerations in Introductory Section

First Action

Firm

1.

Nature and materia lity of t he inaccurate or missing
information.

Fine of $1,000 t o $5,000.

2.

Number of affected confirmations.

Consider suspending the firm w ith respect to any
or all activities or functions for up to 30 busi ness
days.

Second Action

Fine of $5,000 t o $10,000.
Subsequent Actions

In egregious cases, consider a lengthier suspension
(of up to two years) or expulsion of the f irm.

Fine of $10,000 to $100,.000.

Individual

Consider suspending the responsible party in any
or all capacities for up to 30 business days.
In egregious cases, consider a lengthier suspension
(of up to two years) or a ba r.

I

_.·-·----·- - ----···-·-·-·---- ·-·-·__L_____ ··-·-·---·-_.. .t.....···-··-·-____
___-··· -·-·· · ··
1 This gu ideline is also appropriate for violations of MSRil Ru le G-15.

IC

: ncial and Operational Practices

Customer Pr otection Rule- Failure to Comply With Rule Requirements
FIN RA Rule 2010 and SEC Rule 15c3-3

Principal Considerations in Det ermining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $1,000 to $ 50,000.

Firm

Repeat ed vio latio ns should
carry individ ual fi ne for
Finanr:ia l Princi pal and/or
responsible supervisor.

Consider suspending the f i r m with res pect to
any or all activities or f unctions fo r up to
30 business days.

1.

Extent t o which the respondent exposed customer funds
to potent i al ri sk or loss.

In egregious cases. con sider a lengthi er suspension
(of up to two years) or expu lsion of th e firm.
Individual

Cons id er suspending the Financial Principal or
res ponsible party in any or all capacities for up
to 30 business days.
In egregious cases. consider a lengthier suspension
(of up to two years) or a bar.

'q,

IV. Financial and Operationa l Practices
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Net Capital Violations
FINRA Rule 2010 and SEC Rule 15c3-1

r Principal Considerations in Determini ng Sanctions
See Principal Considerations in Introductory Section

=l

Monetary Sanction

.:..
S.:...
us:..!·p...;e.:...n..;.s_
i o_n.:..
,_
B;a,..r_o_r_O
_t_h_e_
r _sa·_. 1_
1ct
_ i o_n_s_ _ _ _

Fine of $1,000 to $50,000.

Firm

· - - - - - - 

1.

Whether the firm continued in business while knowing of
deficiencies/inaccuracies or voluntarily ceased cond uct ing
business because of the deficiencies/inaccu racies.

Consider suspending the firm with respect to
any or all activities or funct ions for up to
30 business days.

2.

Whether responden t attempted to conceal deficiencies
or i naccuracies by any means, including "parking" of inventory
and inflating "mark-t o -m arket" calcu lation s.

In egregious cases, consider a length ier suspens ion
(of up to two years) or expulsion of the f irm.
Individual

Consider suspendi ng the Fi nancia l Principal or
respons i ble party i n any or all capacities for up to
30 b usiness days.
In egregious cases, cons ider a lengt hier suspension
(of up t o two years) or a bar.

1\,·.~-

.ancial and Operational Practices

Recordkeeping Violations
FINRA Rule 2010, NASD Rule 3110 and SEC Rules 17a-3 and 17a-41

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $1,000 to $10,000.

Firm

In egregious cases, fine of
$10,000 to $100,000.

Consider suspending the firm with respect to any
or all activities or functions for up to 30 business
days.

1.

Nature and materiality of inaccurate or missing information.

In egregious cases, consider a lengthier suspension
(of up to two years) or expulsion of the firm.

I

Individual

I
I

Consider suspending the Financial Principal or
responsible party in any or all capacities for up to
30 business days.
In egregious cases, consider a lengthier suspension
(of up to two years) or a bar.

I

1 This guideline also is appropriate for violations of MSRB Rules G-8 and G·l5.

IV. Financial and Operational Practices
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Regulation T and Margin Require1nents-Violations of Regulation T and/or FINRA Margin
Requirements
Regulation T; Part 220 Issued by the Board of Governors of the Federal Reserve Board; and FINRA Rules. 2010 and 4210

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - , - - - - - - - - - - - - - ·  --------------·-·--------------·--·
Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $1,000 to $50,000.

Firm

1.

Repeated violations should
carry an individual fine for the
responsible individuaL

Consider suspending the firm with respect to
any or all activities or functions for up to
30 business days.

Extent and nature of the respondent's failure to comply.

In egregious cases, consider a lengthier suspension
(of up to two years) or expulsion of the firm.
Individual

Consider suspending the responsible individual in
any or all capacities for up to 30 business days.
In egregious cases, consider a lengthier suspension
(of up to two years) or a bar.

1\t

.ancial and Operational Practices

Confidentiality Agreements-Settling With Customer in Exchange for Customer Agreement
Not to Cooperate With Regulatory Authorities
FINRA Rule 2010

Principal Considerations in Determining Sanctions

.M. .:. :o:. :.n:. : e.ta. .:. . :ry~Sa: .:n. . .:c:. :.ti:. : o. . .:n__-_-_-·-__
- _T·-Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $2,500 to $50,000.

1.

Nature of restriction contained in confidentiali ty clause.

2.

Whether the respondent voluntarily released the customer
from terms of confidentiality agreement without regulatory
intervention.

3.

Whether the respondent released the customer from terms
of confidentiality agreement (as applied to cooperation with
regulatory authorities) after regulator advised the respondent
to do so.

- -.,

J~..,_)~ding Regulatory Investigations

Consider suspending t he individual respondent in
any or all capacities or suspending the firm (and/
or responsible individual) w ith respect to any or all
activities or fu nctions for a period of one month
to two years.
In egregious cases, expel the firm (and/or bar
responsible individual) or bar t he individual
respondent.

Failure to Respond, Failure to Respond Truthfully or in a Tilnely Manner, or Providing a Partial but
lncon1plete Response to Requests Made Pursuant to FINRA Rule 8210
FINRA Rules 2010 and 8210
, - - - - · - - - - - - - - - - - - - - - · · · --------·---·------,---·--------·-------·--r----------···-··--·--··-···---·-··-···-···-·-······------------·---·------·,

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension. Bar or other Sanctions

See Principal Considerations in Introductory Section

Failure to Respond or to Respond

Individual

Truthfully
Failure to Respond or to Respond Truthfully

Fine of $25,000 to $50,000.
1.

Importance of the information requested as viewed from
FINRA's perspective.

Providing a Partial but Incomplete Response

1.

Importance of the information requested that was not
provided as viewed from FINRA's perspective, and whether
the information provided was relevant and responsive to
the request.

2.

Number of requests made, the time the respondent took to
respond, and the degree of regulatory pressure required
to obtain a response.

3.

Whether the respondent thoroughly explains valid reason(s)
for the deficiencies in the response.

Providing a Partial but
Incomplete Response

Fine of $10,000 to $50,000.
Failure to Respond in a Timely
Manner

Fine of $2,500 to $25,000.

If the individual did not respond in any manner,
a bar should be standard.'
Where the individual provided a partial but
incomplete response, a bar is standard unless the
person can demonstrate that the information
provided substantially complied with all aspects
of the request.
Where mitigation exists, or the person did not
respond in a timely manner, consider suspending
the individual in any or all capacities for up to
two years. 2
Firm

In an egregious case, expel the firm. If mitigation
exists, consider suspending the firm with respect
to any or all activities or functions for up to
two years.

Failure to Respond1;(1 a Timely Manner

1.

Importance of the information requested as viewed from
FINRA's perspective.

2.

Number of requests made and the degree of regulatory
pressure required to obtain a response.

3.

Length of time to respond.

In cases involving failure to respond in a timely
manner, consider suspending the responsible
individual(s) in any or all capacities and/or
suspending the firm with respect to any or all
activities or functions for a period of up to 30
business days.

1 When a respondent does not respond until after FINRA files a complaint, ;,djudicators should apply
the presumption that the failure constitutes a complete failure to respond.
2 The lack of harrn to customers or benefit to a violator does not mitigate a Rule 8210 violation.

V. Impeding Regulatory Investigations
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Settling Custmner Cmnplaints Away Frmn the Fin11
FINRA Rule 2010

V.

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or other Sanctions

See Principal Considerations in Introductory Section

Fine of $2,500 to $50,000.

Consider suspending the respondent in any or ail
capacities for up to two years. In egregious cases,
consider barring respondent.

1.

Whetherthe respondent provided the employer with verbal
notice of settlement and the employer acquiesced, or whether
the respondent deceived his employer.

2.

Whether the actions delayed or obviated the filing of required
Forms U-4 or U-5 or NASD Rule 3070 filings.

,1eding Regulatory Investigations

m

I.

II

Conversion or Improper Use of Funds or Securities .
FINRA Rules 2010 and 2150'. and NASD Rule 2330 and IM-2330

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sancti ons

See Principal Considerations in Introductory Section

Conversion'

Conversion

(No fi ne recommended, since
a bar is standard.)

Bar the respond ent regardless of amount
converted.

Improper Use

Improper Use

Fine of $2,500 to $50,000.

Consider a bar. Where the improper use resulted
from t he respondent's m isunderstanding of his
or her customer's intended use ofthe f unds or
securities, or other mitigation exists, consider
suspending t he respondent in any or all capacities
for a period of si x months to two years and
thereafte r until t he respondent pays restitut ion.

- - - - -·- ···- ····- · ·- ···
1 Th is guideline also is appropriate for violations of MSRil Rule G-25.
2 Conversion generally is an intent ional and unauthorized taking of and/ or exercise o f ownership
over prop~rty by one who neither owns the property nor is entitled to possess it.

L

) roper Use of Funds/Forgery

Forgery and/or Falsification of Records
FINRA Rule 2010

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of S5,000 to $100,000.

In cases where mitigating factors exist, co nsider
suspending respondent in any or all capacities for
up to two years. In egregious cases, consider a bar.

1.

Nature of the document(s) forged or falsified.

2.

Wh ether the respondent had a good -faith, but mistaken,
belief of express or implied authority.

VI. Improper Use of Funds/Forgery
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Branch Offices-Failure to Register
FINRA Rule 2010 and NASD IM-1000-4

Principal Considerations in Determin ing Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $1,000 to $5,000
plus the dollar amount of
regi stration fees that would
have been assessed if the
branch had been registered
properly.

Individual

1.

Number of branch office locations not properly registered.

2.

Duration of period when bra nch office(s) were not properly
registered.

3.

The manner and scope of activities condu cted in unregist ered
branch office(s).

In egregio us cases (including, but not limited to,
those in which the f irm previous ly has engaged
in sim il ar m isconduct), consider suspending the
responsib le individual in any or all capacities for
up to 30 business days.
Firm

In egregious cases (i ncluding, but not limited to,
those in which the f irm previou sly has engaged
in similar misconduct), conside r suspending
the fi rm and/or t he branch office at issue with
respect to any or all activities or fu nctions for up
to five business days. Also requ ire demonstrated
compl iance wit h the rule.

VII. Qualification and Membership
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Cheating, Using an Irnpostor, or Possessing Unauthorized Iv1aterials in Qualifications Exarninations
or in the Regulatory Ele1nent of Continuing Education
FINRA Rule 20101
Principal Considerations in Determining Sanctions'

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Cheating

A bar is standard. If mitigation is documented
(only in cases of unauthorized possession that
do not rise to the level of cheating), consider
a lesser sanction, such as suspending the
individual in any or all capacities for up to
two years.

1.

Whether nature of material indicated that it would not be
useful fortaking examination; i.e., whether content of material
makes it clear that respondent did not intend to cheat.

Unauthorized Possession That
Does Not Rise to the Level of
Cheating

Fine of $5,000 to $25,000.

1 This guideline also is appropriate for violations of MSRB Rule G·3.
2 (a) The Membership and Registration Rules prohibit applicants from receiving assistance while
taking an examination; (b) study outlines provided by FINRA Regulation Qualifications Department
advise applicants that examinations are "closed book"; (c) examination pamphlet given to applicants
advises that unauthorized materials rnay not be brought by the applicant into the testing center;

'v.

_... alification and Membership

(d) applicants taking an examination by computer must certify by prescribed keystrokes, to continue
computer operation, that they will take the examination in the prescribed fashion <lrld not receive
assistance while taking the examination and, for paper examinations, applicants must sign a
certification before beginning examination: and (e) proctor instructions before examinations advise
applicants that unauthorized materials are not allowed during the examination.

Continuing Education (Finn Ele1nent)-Failure to Con1ply With Rule Requiren1entsl
FINRA Rule 2010 2 and NASD Rule 1120

Suspension Bar or Other Sanctions

Principal Considerations in Determining Sanctions

Monetary Sanction

See Principal Considerations in Introductory Section

Individual

1.

Whether the firm's misconduct effectively denied several
registered persons access to participation in firm-sponsored
continuing education.

Fine of $1,000 to $5,000.

2.

Whether the firm has completed a training needs analysis
and/or has developed written training plans aligned with the
business activities of the firm.

In egr·egious cases, such as where there is
intentional misconduct and/or repeat violations,
suspend the individual in any or all capacities for
30 or more days (up to two years) or consider a bar.

Firm and/or Responsible
Principal

Firm and/or Responsible Principal

I

Fine of $2,500 to $20,000.

I
;

In egregious cases, such as where the firm has not
conducted a needs analysis or developed a written
training plan, consider suspending the firm (and/
or responsible principal) for a longer period (up to
two years) or expelling the firm (and/or barring
responsible principal).

I

!

1 This guideline is intended to apply to member firms that have not developed sufficient continuing
education programs and/or made available to registered employees continuing education
programs, and to individuals who fail to corn ply with the tlrm educational program.
2 This guideline also is appropriate for violations of MSRB Rule G-3.

VII. Qualification and Membership

In cases involving multiple violations or a violation
of extended duration, where the firm has taken
no corrective actions and appears unwilling to
comply, consider suspending the firm (and/or
responsible principal) with respect to any or all
activities or functions for up to five business days
and requiring demonstrated compliance with the
requirements of NASD Rule 1120.

41

Continuing Education (Regulatory Ele1nent)-Failure to Cmnply With Rule Requirements

1

FINRA Rule 2010 2 and NASD Rule 1120

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension. Bar or Other Sanctions

See Principal Considerations in Introductory Section

Individual

Individual

Fine of $1,000 to $5,000.'

In egregious cases, such as where there is
intentional misconduct and/or repeat violations,
suspend individual in any or all capacities for 30 or
more days (up to two years) or consider a bar.

Firm

Firm

Fine of $2,500 to $20,000."

Where the firm has taken no corrective actions and
appears unwilling to comply, consider suspending
the firm (and/or responsible principal) with
respect to any or all activities or functions for up
to five business days. In egregious cases, such as
those where the firm knowingly allowed a person
with lapsed registration to act in a registered
capacity and/or in cases with other aggravating
factors, consider a longer suspension (of up to two
years) of the firm (and/or responsible principal)
or expulsion of the firm (and/or bar of the
responsible principal).

1.

Nature and extent of responsibilities of inactive person(s).

Violations by Individuals
2.

Whether the respondent knowingly functioned with inactive
registration.

Violations by Firms
3.

Whether the firm knowingly allowed individual to function
while registration was inactive.

1 This guideline is intended to apply to individuals who have not corn plied with the Regulatory
Element and are acting in a registered capacity and to firrns that have employed one or rnore
individuals whose registration has lapsed for non-compliance with continuing education
requirements and who continue to work in registered capacities.
2 This guideline also is appropriate for violations of MSRB Rule G- 3.

v,

,alification and Membership

3 As set forth in General Principle No.6, Adjudicators may also order disgorgernent.
4 As set forth in General Principle No.6, f1cljudicators may also order disgorgernenl.

Disqualified Person Associating \Vith Fir m Prior to Approval; Firm Allowing Disqualified Person
to Associate Prior to Approval
FINRA Rul e 2010, NASD Rule 1031 and Article Ill, Secti on 3 of the FINRA By-Laws1
Pri ncipal Consideration s in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Firm and Supervisory Principals

Firm and Supervisory Principals

Fine of $5,000 to $50,00 0.'

In egregio us cases, consider suspend i ng the firm
w ith respect to any or all activities or functi ons for
up to t w o y ears an d th e suspe nding supe rvisory
p rinci pal in any or all capacities for up t o Lwo years
or barring the supervi so ry pr in cipal, partic ularly
where he o r she knowi ngly allow ed a disq ualified
person to become associ ated.

Disqualified Person

Disqualified Person

Fine of $5,000 t o $50,000.3

In egregio us cases, consider a bar.

1.

Nature and extent of th e d isq ualified person's activi ti es
and res pons ibi l ities.

2.

Wheth er Form MC-400 appl ication was pend i ng.

3.

Whethe r disqu alificat ion resulted from financial and/ or
securities m isconduct.

1 This guideline also is appropri ate for violations of MSRB Rule G·4.

2 AS set forth in Genera l Principle No. 6, Adju dicators rnay also order disgorgement.
3 A> set f orth in C(!ncrill Principle No.6. Adj udicators may also o rder clisgorgernent.

VI I. Qualification and Membership
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Me1nber Agreeinent Violations
FINRA Rule 2010

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $2,500 to $ 50,000.'

In cases involving a serious breach of a restrictive
agreement, suspend the firm with respect to any
or all activities or functions and/or suspend the
responsible individual in any or all capacities for
up to two years.

1.

Whether the respondent breached a material provision of
the agreement.

2.

Whether the respondent breached a provision of the
agreement that contained a restriction that was particular
to the firm.

3.

Whether the firm had applied for, was in the process of
applying for, or had been denied a waiver of a restriction at
the time of the misconduct.

1 As set forth in General Principle No.6, Adjudicators may also order disgorgernent.

V.

,~alification

and Membership

In egregious cases, consider expelling the firm
and/or barring the responsible individual.

Registration Violations
FINRA Rules 2010 and 1122, and NASD Rules 1000 through 1120'

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

1.

Whether the respondent has filed a registration application.

Firm and/or Individual

Firm

2.

Nature and extent of the unregistered person's responsibilities.

Fine of $2,500 to $50,000'

In egregious cases, consider suspending the firm
with respect to any of all activities or functions for
up to 30 business days.
Individual
Consider suspending the individual in any or all
capacities for up to six months.
In egregious cases, consider a lengthier suspension
(of up to two years) or bar.

1 This guideline also is appropriate for violations of MSRB Rules G·2 and G·3.
2 As set forth in General Principle No.6, /\cljudicators rnay also order disgorgement.

VII. Qualification and Membership
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Extended Hours Trading Risk Disclosure- Failure to Comply With Rule Requirements
FINRA Rule 2265

Principal Considerations in Det ermining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $5,000 to $100,000

Con sider suspending the responsible individ ual
in any or all capacities for a period of 10 business
days to one year.
'

1.

Wheth er the firm failed to provide customer(s) with a risk
d isclosure statement.

2.

Wheth er the firm provided its cust omer(s) w it h an inadequate
risk disclosure statement, or furnished t he risk disclosure
statement to its customer(s) in an unt imely manner or a
manner not designed to provide actual notice.

3.

In all cases, consider the nature, quality and timing ofthe risk
d isclosure actua lly provided t o t he customer(s}.

4.

Whet her extended-hours t rading was appropriate fo r t he
affected custom er(s).
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In egregious cases, particularly cases involving
numerous customers, consider suspending for a
longer period (of up t o t wo years) or barring the
responsible individual and suspending t he f irm
wit h re spect t o any or all activit ies or f unctions
for a period of up to two years.

,,_
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Anti-Intin:ddation/Coordination-Failure to Comply With Rule Requirements
FINRA Rules 2010 and 5240

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Intimidation/Harassment

Intimidation/Harassment

1.

Whether the behavior was collusive or part of a larger
manipulation.

Fine of $5,000 to $50,000.

2.

Whether the behavior attempted to affect or actually affected
publicly disseminated quotes or otherwise inhibited market
transparency.

In egregious cases, suspend the individual
respondent in any or all capacities and/or the
member firm respondent with respect to any
or all activities or functions for a period of 10
business days to two years.

3.

Whether the behavior attempted to or actually resulted in
late or inaccurate trade reporting.

4.

Whether the behavior attempted to or actually altered market
prices.

5.

In the case of intimidation or harassment, nature and content
of the respondent's speech, communications and/or harassing
behavior.

6.

The general effect of the behavior on the fair and efficient
operation of the securities markets.

7.

Whether the behavior was repetitive or a single impulsive
action.

'1!

'v

Jality of Markets

In egregious cases, consider a
fine in excess of$ 50,000.

In egregious cases involving intimidation, consider
barring the individual respondent.
Coordination

Coordination

Fine of $10,000 to $100,000.

Suspend the individual respondent in any or all
capacities and/or the member firm respondent
with respect to any or all activities or functions
for a period of 30 business days to two years.

In egregious cases, consider a
fine in excess of $100,000.

In egregious cases, consider expelling the member
firrn and/or barring the individual respondent.

Backing Away
FINRA Rules 2010 and 5220'

Sanction~

Principal Considerat ions in Determin ing Sanctions

Moneta ry

See Principal Considerations in Introductory Section

First Acti on•
Fi ne of $5,000 to $10,0 00.

1.

2.

Wheth er t he respondent offered contempora neous t rades or
otherwise remedia ted the fai lu res t o execu te.
Whil e the respondents are responsible for the systems t hat
they use and the third-party vendors that th ey employ, the
appropriate level of sanctions w i ll depend on whether
the respondent diligently chose, i nstall ed and tested a
sy stem t hat neverthe less malfunctioned; the freq uency and
thorough ness with which t he respondent ensured that the
sy stem was operating in compl iance with applicable rule s;
and the care t hat th~ respondent exercised i n undertaki ng
all necessary steps to correct systems-related malfunctions.
The same considerations apply to a respondent that
has relied on a third-party vendor' s products or services.

Second Action
Fine o f $10,000 to $50,000.

In egregio us cases, consider suspend i ng t he firm
with respect to any or all activi ties or functi ons
and/or suspendi ng the responsible i ndivid ual i n
any or all capaci t ies f or up to two yea rs.

Subsequent Actions
Fine of $10,000 to $100,000.'

1 This guideline also i s appropriate for vi olat ions of MSRS Rule G·13.

3 Adj udicators should consider actions concerni ng violative events that O<:cu rred within the three
years prior to the misconduct <> t issue. Events tiwt are more recent in t ime, however, should be given
more weight than l ess recen t events.
'

2 In cases in which the violations: {l j involve a pattern or patterns of misconduct; (2) can be quantified
by number or percentage: or (3) can be compared to the standard maintained by industry peers,
Adj udicators m ay cons'rder deviating from the fin e struct ure recom mended in this guidel ine for first,
second. or subsequent actions. Impositi on of monet ary sanctions greater than t l1ose recommended
in this guideline may be par ti cu larly appropriate in cases involving violations t hai occurred du ri ng
two or more examination or review periods or violations that occurred over an extended per iod of
t ime. Similarly. in <Alses in whi ch the respondent acted int entionally or recklessly, and in cases in
which the respondent's complian ce rate is signi ficantly lower than that of it s peers. Adjudicators
may impose a mone tary sanction in excess of the recommend ed ra nge.

VIII. Quality of Markets

Suspension, Bar o r other Sanction s

4 If t he respondent's second or subsequent act10n involves a violation that is less serious thar1 a prior
violation, includes conduct t hat demonstrates that respondent is improvrng its compli~nce rate. or
involves mitigation t hat did not exist in a prior action. ~~djudicators rnay consider imposing a fine
that is less than the 1ine imposed in the prior action.
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Best Execution-Failure to Comply With Requirements for Best Execution
FINRA Rule 2010 and NASD Rule 2320 1

Principal Considerations in Determining Sanctions

Monetary Sanction'

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Negligent Misconduct

Negligent Misconduct

In egregious cases, consider suspending the
responsible individual in any or all capacities and/
or the firm with respect to any or all activities or
functions for up to 30 business days.

1.

Nature of the best execution violation; i.e., whether the
execution was at an inferior price or was untimely.

First Action'
Fine of $5,000 to $50,000.

2.

While the respondents are responsible for the systems that
they use and the third-party vendors that they employ, the
appropriate level of sanctions will depend on whether
the respondent diligently chose, installed and tested a
system that nevertheless malfunctioned; the frequency and
thoroughness with which the respondent ensured that the
system was operating in compliance with applicable rules;
and the care that the respondent exercised in undertaking
all necessary steps to correct systems-related malfunctions.
The same considerations apply to a respondent that
has relied on a third-party vendor's products or services.

Second Action
Fine of $10,000 to $100,000.
Subsequent Actions
Fine of $10,000 to $200,000."
Intentional or Reckless
Misconduct

Fine of $20,000 to $200,000.
In egregious cases, consider a
fine in excess of $200,000.

Intentional or Reckless Misconduct

Suspend the responsible individual in any or all
capacities and/or suspend firm with respect to
any or all activities or functions for a period of 10
business days to two years.
In egregious cases, consider barring the individual
and/or expelling the firm.

1 This guideline may also be appropriate for violations of MSRB Rules G·l8 and CdO that do not
involve a dealer's excessive profit. but do involve unfair pricing based on an inattention to market
value. See MSRB Notice 2004-3 (Review of Dealer Pricing Responsibilities) (Jan. 26. 2004).
2 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be compared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first, second or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred
over an extended period of tirne. Similarly, in cases in which the respondent acted intentionally
or recklessly, and in cases in which the respondent's compliance rate is significantly lower than
that of its peers, Adjudicators may impose a monetary sanction in excess of the recommended
range. Adjudicators should order restitution or increase the recommended fine amount by adding

V.
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the amount of a respondent's financial benefit in all cases in which the best execution violation
resulted in a quantifiable loss for the customer. In cases involving best execution violations that
arose from intentional or reckless misconduct, 1\djudicators rna}' consider imposing a set nne
amount per violation rather than in the aggregate.
Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issue. Events that are more recent in time, however, should be
given rnore weight than less recent events.
4 If the respondent's second or subsequent action involves a violation that is less serious than a prior
violation. includes conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation that did not exist in a prior action, Adjudicators may consider imposing a
fine that is less than the tine imposed in the prior action.

.D

ECN Display Rule-Failure to Comply With Rule Require1nents
FINRA Rule 2010 and Regulation NMS, Rule 602

Principal Considerations in Determining Sanctions

Monetary Sanction'

Susf'"'""'un, Bar or Othec Sanctions

See Principal Considerations in Introductory Section

First Action'
Fine of $5,000 to $10,000.

In egregious cases, consider suspending the firm
with respect to any or all activities or functions
and/or suspending the responsible individual
in any or all capacities for up to two years or
expelling the firm and/or barring the responsible
individual.

1.

2.

Whether the priced order was a customer order, rather than
an order entered for the account of the market maker.
Whether the priced customer order was executed during
the period of non-compliance, while other transactions were
executed in the marketplace at prices equal to or better than
that priced order.

3.

Evidence of significant adverse impact on market-price
discovery or transparency that occurred because the order
was not displayed at all, was displayed only after long delay,
or was displayed in a grossly incorrect manner.

4.

While respondents are responsible for the systems that
they use and the third-party vendors that they employ, the
appropriate level of sanctions will depend on whether
the respondent diligently chose, installed and tested a
system that nevertheless malfunctioned; the frequency and
thoroughnes~lwith which the respondent ensured that the
system was operating in compliance with applicable rules;
and the care that the respondent exercised in undertaking
all necessary steps to correct systems-related malfunctions.
The same considerations apply to a respondent that
has relied on a third-party vendor's products or services.

Second Action
Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000. 3

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be corn pared to the standard maintained by
industry peers, Adjudicators may consider deviating frorn the fine structure recommended in this
guideline for first, second, or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period oftirne. Similarly, in cases in which the respondent acted intentionally or
recklt:ssly, and in cases in which the respondent's compliance rate is significantly lower than that
of its peers, Adjudicators may impose a monetary sanliion in excess of the recommended range.

VIII. Quality of Markets

2 Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issue. Events u·rat are more recent in time. however, should be
given rnore weight than less recent events.
If respondent's second or subsequent action involves a violation that is less serious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation that did not exist in a prior action, Adjudicators rnay consider imposing a
fine that is less than the fine imposed in the prior action.
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Failure to Display l\t1inin1tnn Size in NASDAQ Securities, CQS Securities and OTC Bulletin
Board Securities
FINRA Rules 2010, 6170 and 6272, and SEC Rule 144A
Principal Consideratiom in Determining Sanctions

Monetary Sanction'

Suspension, Bar, or Other Sanctions

See Principal Considerations in Introductory Section

First Action 2
Fine of $5,000 to $10,000.

In egregious cases, consider suspending the firm
with respect to any or all activities or functions
for up to 20 business days and/or suspending the
responsible individual in any or all capacities for
up to 20 business days.

Second Action
Fine of $10,000 to$ 50,000.
Subsequent Actions
Fine of $10,000 to $100,000. 3

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be compared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first, second, or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly. and in cases in which the respondent's compliance rate is significantly lower than that
of its peers. Adjudicators may impose a monetary sanction in excess of the recommended range.

V.

_uality of Markets

2 Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issue. Events that are more recent in time, however. should be
given more weight than less recent events.
If respondent's second or subsequent action involves a violation that is less sd'ious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate.
or involves mitigation that did not exist in a prior action, Adjudicators rnay consider imposing a
fine that is less than the fine imposed in the prior action.

Lin1it Order Display Rule-Failure to Cornply With Rule Requireinents
FINRA Rule 2010 and Regulation NMS, Rule 604

Principal Considerations in Determining Sanctions

Monetary Sanction'

Suspension, Bar or Other Sanctioi1S

See Principal Considerations in Introductory Section

First Action'
Fine of $5,000 to $10,000.

In egregious cases, consider suspending the firm
with respect to any or all activities or functions
and/or suspending the responsible individual
in any or all capacities for up to two years or
expelling the firm and/or barring the responsible
individual.

1.

Whether the customer limit order was executed during the
period of non-compliance and whether other transactions were
executed at prices equal to or better than that customer limit
order.

2.

Whether the misconduct had a significant adverse impact on
market-price discovery or transparency.

3.

While respondents are responsible for the systems that
they use and the third-party vendors that they employ, the
appropriate level of sanctions will depend on whether
the respondent diligently chose, installed and tested a
system that nevertheless malfunctioned; the frequency and
thoroughness with which the respondent ensured that the
system was operating in compliance with applicable rules;
and the care that the respondent exercised in undertaking
all necessary steps to correct systems-related malfunctions.
The same con~iderations apply to a respondent that
has relied on a'third-party vendor's products or services.

Second Action
Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000. 3

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be compared to the standard maintained by
industry peers. Adjudicators may consider deviating from the fine structure recommended in this
guideline for first, second, or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly, and in cases in which t11e respondent's compliance rate is significantly lower than that
of its peers, Adjudicators may impose a monetary sanction in excess of the recommended range.

VIII. Quality of Markets

2 Adjudicators should consider actions concerning violative events that occurred v..-ithin the three
years prior to the misconduct at issue. Events that are more recent in tirne, however. should be
given more weight than less recent events.
If respondent's second or subsequent action involves a violation that is less serious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate.
or involves mitigation that did not exist in a prior action, Adjudicators rnay consider imposing a
fine that is less than the fine imposed in the prior action.
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Lirr1it Order Protection Rule-Failure to Comply With Rule Require1nents
FINRA Rule 2010 and NASD IM-2110-2

Principal Considerations in Determining Sanctions
See Principal Considerations in Introductory Section

1.

2.

Whether respondent traded ahead of and/or failed to execute
a customer limit order.
While respondents are responsible for the systems that
they use and the t hird-party vendors that they employ, t he
appropriate level of sanctions will depend on whether
the respondent diligently chose, installed and tested a
system that nevertheless malfunctioned; the frequency and
thoroughness with which the respondent ensured t hat t he
system was operating in compliance with applicable ru les;
and the care that the respondent exercised in undertaking
all necessary steps to correct systems-related malfunctions.
The same considerations apply to a respondent that
has relied on a third-party vendor's products or services.

_f\;_~o_J_1e__·a~
i r,y__S_a_n_ction_'---=-1--::;~ns
__
ion, Bar or Other Sanctions
First Action•
Fine of $5,000 to $10,000.
Second Action
Fine of $10,000 to 550,000.

1·

In egregious cases, consider suspending the fi rm
with respect to any or all activities or functions
and/or suspend ing the responsible individual in
any or all capacities for up to t wo years.

Subsequent Actions
Fine of $10,000 to $100,000.'

I

l________._·--· ·- -· ·-··-··· -· ·---·-------·------··-·-------·--·--··
In cases in which the violations: (1) involve a pattern o r patterns of m isconduct; [2) can be
quan tified by number or percentage: or (3) can be compared to th e standard maintained by
industry peers, Adj udica tors may consider deviating from the fine structure recommended in this
guideline for first, second, o r subsequent actions. Imposition of moneta ry sanctions greater than
those recommended in this guideline may be particularly appropr-iate in cases involving violations
that occurred during two or more examination or review periods o r violations that o ccurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly. and in cases in which the respondent's compliance rate is sign ificantly lower than that
of its peers. Adjudi, ators rn~y impose a monetary sanction in excess of t he recommen ded range.

v.,_

. ual ity of Markets

Adj udicators should consider actions concerning violative events that occurred w ithin tl ·o~ three

years prior to the misconduct at issue. f vents that are more recent in time. however. shou ld be
given more weight th an less recent events.
If respondent's second or subsequent a<:tion involves a violation thiJt is less serious than a prior
violation, includes conduct that demonstrates that respondent is improving its.co mpliance rat e,
or involves mitigat ion that did not exist in a prior action, Adjudicators may consider imposing a
fine that is less than the fine imposed in the prior action.

Locked/Crossed l'vlarket-Failure to Comply With Rule Requirements
FINRA Rules 2010,6170 and 6272

Pri ncipal Considerat ions in Determ ining Sanction s

M onetary Sanction'

Suspension, Bar or Other Sanction s

See Principal Considerations in Introductory Section

First Action'
Fine of $5,000 to $10,000.

In egregious cases, consider suspending the f irm
with respect to any or all activities or fu nctions
and/ or suspending t he responsible individual
in any or all capacities fo r up t o two yea rs or
expell ing t he fi rm and/ or barring the res ponsible
individual.

1.

2.

Whether t he locked/ crossed market affected the market at
a particularly sensitive t ime, such as at the market open, at
commencement of secondary trading or o n an expiration date.
While re spondents are responsible for the system s t hat
they use and the third-party vendors t hat they employ, the
appropriate level of sanct ions will depend on whether the
respondent diligently chose, installed and t ested a system
t hat nevertheless malfu nctioned; t he frequency and
t horoughness w ith which the respondent ensured that the
system was operating in compliance with applicable rules;
and the care t hat the respondent exercised in undertaking
all necessary steps to correct systems-related malfunctions.
The same considerations apply to a respondent that has relied
on a third -party vendor's products or services.

Second Action
Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000.'

·- ··--- · ·- -·-·- - - --- ·-..- -...·---·-

- ·--

·- -----·--- --· -··- ·- ·- -·--·- · ·- - - - 1 _ -···- - --·- "-·· ·--·· - --··--··- -- ·-· -·----
-----....- ....- ·----..- - ----..- - --·- ·-- ·- ------------ - -- -- - -

1 In cases in which the violations: (1) involve a pattern or patterns of rnisconduct; {2) can be
quantified by number or percent~ge: or (3) can be compared to the ;;tandard maintained by
industry peers, Adjudicators may consider deviating from the f ine structure recommended in this
guideline for first, second, or subsequent actions. Imposition of rnonc ta1y sanctions greater than
those recommended in t his guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of ti me. Similarly, in cases in which the respondent acted intentiona lly or
recklessly. an d in cases in which the respondent's compliance rate is significantly lower than that
of its peers. Adj udicators may impose a monetary sanction in excess of th e recommended range.

VIII. Quality of Markets

Adjudicators should considt!<actions concerning violative events t hat occurred w ithin tilt! three

years prior to the misconduct at issue. Events that are more recent in time. however. should be
given more weight than less recent events.

If respondent's second or subsequent action involves a violation that is less serious than a prior
violation, includes conduct t hat demonstrates tha t respondent is improving its compliance rate.
or involves mitigation that did not exist in a prio1action, Adj udicators rnay considt!r imposing a
fine that is less than t he fine imposed in t he prior action.
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l

Marking the Close or Open
FINRA Rules 2010 and 5210

V.

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or other Sanctions

See Principal Considerations in Introductory Section

Fine of $25,000 to $200,000.

Negligent Misconduct

In egregious cases, consider a
fine in excess of $200,000.

Suspend the individual in any or all capacities and/
or suspend firm with respect to any or all activities
or functions for up to 30 business days.

1.

Whether the misconduct resulted in protecting a securities
position or enhancing size.

2.

Whether the respondent received a benefit from the
misconduct, including but not limited to increased valuation
of inventory, avoidance of margin calls or affecting month-end
performance.

3.

Whether the activity affected the market at a particularly
sensitive time, such as on an expiration date.

4.

Whether the misconduct was an isolated incident involving
one stock or a systemic pattern of behavior involving multiple
stocks.

.Jality of Markets

Intentional or Reckless Misconduct

Suspend the individual in any or all capacities and/
or suspend firm with respect to any or all activities
or functions for up to two years.
In egregious cases, consider barring the individual
and/or expelling the firm.

Options Exercise and Positions Limits-Failure to Cmnply With Rule Requirernents
FlNRA Rules 2010 and 2360

Principal Considerations in Determining Sanctions

Monetary Sanction'

Suspension, Bar or other Sanctions

See Principal Considerations in Introductory Section

First Action'
Fine of $5,000 to $10,000.

In egregious cases, consider suspending the firm
with respect to any or all activities or functions
and/or suspending the responsible individual
in any or all capacities for up to two years or
prohibiting the firm from conducting options
transactions.

Second Action
Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000. 3

2 Adjudicators should consider actions concerning violative events that occurr,~d within the three
years prior to the misconduct at issue. Events that are more recent in time, however. should be
given rnore weight than less recent events.

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be compared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first, second, or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly, and in cases in which the respondent's compliance rate is significantly lower than that
of its peers, Adjudicators may impose a monetary sanction in excess of the recommended range.

VIII. Quality of Markets

If respondent's second or subsequent action involves a violation that is less serious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation that did not exist in a prior action, Adjudicators may consider imposing a
fine that is less than the fine imposed in the prior action.
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Options Positions Reporting- Late Reporting and Failing to Report
FINRA Rule 2010 and 2360(b)(S)

Pri ncipal Co nsiderat io ns in Determ ining Sanct ions '

Monetary Sanction"

Suspensio n, Bar or Ot her Sanctions

See Principal Considerations in Introductory Section

Late Reporting and Failing
to Report

Failure to Report

1.

Size of the positions not reported .

2.

Whether respondent violated rule requi rements during
an extended period of days. (Adjudicators should treat as
aggravating the fact that a respo nden t 's fail ure to report
or incorrect reporting occurred for more than one week.
Adjudicators should t reat as egregio us misconduct a
respondent's failure t o report for severa l w eeks.)

3.

Evidence of respondent's potentia l for benefit or monetary g ain.

'l!,

First Action 3
Fi ne of $5,000 to $10,000.
Second Action
Fi ne of $10,000 to $50,000.

In egregious cases, consider suspend ing t he
respons ib le individ ual in any or all capacities for
up to two years. Also consider suspen ding t he
firm f rom conducting optio ns transactions for up
to two years or barri ng the f irm f ro m cond ucti ng
opt ions transactio ns.

Subsequent Actions
Fi ne of $10,000 to $100,000 .'
In all egregious cases, w hether
a first, second or subsequent
action, consider a f ine great er
than or equal to t he high end
of t he range for a first, second
o r subsequent actio n. Also
consider im posin g the f i ne
o n a "per violatio n" ba sis.

A respondent's delegation of its reporting responsibilities to a third party who caused or
contributed to respondent's violation i s not an independent basis for mitigati on .
2 In cases in which the violations: {1) involve a pa t tern or pat terns of misconduct; (2) can be
quanti fied by number or percentage; Of (3) can be compared to the standard m aintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first. second, or subsequent actions. Imposition of monetary sanctions greater than
those recommended in thi s guideline may be pa rticularly appropriate in cases involving violations
tha t occurred during two or mor e exa mi nation or review periods or violations that occurred over
an extended period of time. Si milarly, in cases in which the respondent acted intention~lly or
recklessly. and in cases in which the respondent's compliance rale is significantly lower than that
of i ts peers, Adj udi cators m ay impose a monetary sanction in exc ess of t he recommended range.

Adjudi cators shoukl consider actions concerning violative even~ that occurred within th e three
years prior to the misconduct at issue. Events that are more recent in ti me, however, should be
given more weight than l ess recent events.
4 I f respondent's second or subsequent action involves a viol at ion that is less serious than a prio r
violation, includes conduct that demonstrates tha t respondent i s improving its compli ance rat e,
or involves mit igation that di d not exist in a prior alt ion, AdjudiciJtors may consider imposing a
fine t hat is less than the fi ne irnposed in the pr ior action.

Order Audit Trail System (OATS)-Late Reporting; Failing to Report; False, Inaccurate or
Misleading Reporting; and Clock Synchronization Failure
FINRA Rules 7400 through 7460
Principal Considerations in Deterrnining Sanctions"

fli\onetary Sanction'

Suspension, Gar or other Sanctions

See Principal Considerations in Introductory Section

Late Reporting, Failing to Report, False, Inaccurate or
Misleading Reporting

For All Types of Violations

1.

Nature of OATS reporting violation.

2.

Extent to which violative conduct affected the
regulatory audit trail.

3.

Whether violation occurred over an extended
period of days.

4.

Whether reporting violation was readily apparent
from a review of FINRA's OATS website.•

5.

While respondents are responsible for the systems
that they use and the third-party vendors that
they employ, the appropriate level of sanctions
will depend on whether the respondent diligently
chose, installed, and tested a system that
nevertheless malfunctioned; the frequency and
thoroughness with which the respondent ensured
that the systew was operating in compliance with
applicable rules; and the care that the respondent
exercised in undertaking all necessary steps to
correct systems-related malfunctions. The same
considerations apply to a respondent that has
relied on a third-party vendor's products or

Firm

First Action'
Fine of $5,000 to $10,000.
Second Action
Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000.'
In all egregious cases, whether a first, second, or
subsequent action, consider a fine greater than
or equal to the high end of the range for a first,
second, or subsequent action.
Failure to Synchronize Clocks

First Action
Fine of $5,000 to $10,000.
Subsequent Actions
Fine of $10,000 to $50,000.'

Subsequent Actions
Consider suspending the firm with respect
to any or all activities or functions for up to
30 business days.
In egregious cases, consider a lengthier
suspension (of up to two years) or
expulsion of the firm.
Individual

Subsequent Actions
Consider suspending the responsible
individual in any or all capacities for
up to 30 business days.
In egregious cases, consider a lengthier
suspension (of up to two years) or a bar.

'

·--------·----~---

1 In cases in wllich tile violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be compared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure rr:cornmended in this
guideline for first, second. or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly, and in cases in which the respondent's compliance rate is significantly lower than that
of its peers, Adjudicators may impose a monetary sanction in excess of the recommended range.

4 In cases in which the respondent fails for rnore than one week to detect a failure to report that
would have been apparent from a review of data on the OATS website. Adjudicators should
consider the respondent's violations to be egregious.
If respondent's second or subsequent action involves a violation that is lt>ss serious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation til at did not exist in a prior action, Adjudicators may consider imposing a
fine that is less than the fine irnpo,,ed in the prior action.

2 A respondent's delegation of its reporting responsibilities to a third party who caused or
contributed to respondent's violation is not an independent basis for mitigation.

VIII. Quality of Markets
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Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issue. Events that are rnore recent in tirne, however. should be
given more weight than less recent events.
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Passive lVlarket lVIaking Violations
FINRA Rule 2010 and Regulation M

Principal Considerations in Determining Sanctions

f\i\onetary Sanction'

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

First Action>
Fine of $5,000 to $10,000.

In egregious cases, consider suspending
responsible individual in any or all capacities for up
to two years or barring responsible individual. Also
consider suspending the firm with respect to any
or all activities or functions for up to two years.

Second Action
Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000.'

tt

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be compared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first, second, or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly, and in cases in which the respondent's compliance rate is signifie<mtly lower than that
of its peers. Adjudicators may impose a monetary sanction in excess of the recommended range.

_uality of Markets

2 Adjudicators should consider actions concerning violaiive events that occurrl~d within the three
years prior to the misconduct at issue. Events that are more recent in time, however, should be
given more weight than less recent events.
3 If respondent's second or subsequent action involves a vioiation that is less serious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation that did not exist in a prior action, Adjudicators may consider imposing a
fine that is less than the tine imposed in the prior action.

Prohibition on Transactions, Publication of Quotations or Publication of Indications of Interest During
a Trading Halt
FINRA Rule s 2010 and 52601

.......-------------------·---Principal Considerat io ns in Determining Sanctions

Monetary Sanction

Suspensi on, Bar o r Ot her Sanct ions

See Principal Considerations in Introductory Section

Fine of $5,000 to $50,0 00 .

In egregious cases, consider suspending the f irm
w ith respect to any or all activities or fu nctions
and/or suspending t he responsible individual
in any o r all capacities for up to two years o r
expelli ng the fi rm and/or barring t he responsib le
individual.

1.

Wheth er respo nde nt knew of t he trading halt.

Adj ud icators may consider
ordering restitution or
disgorgement in appropriate
cases.

'

In egregiou s cases, consider
a f ine in excess of $50,000.

1 This g uideline also is appropriate for violations of MSRB Rule G· 13.

VIII. Quality of Markets
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Reports of Execution Quality and Order Routing
Regulation NMS, Rules 605 & 606

Considerations in

Sanctions

See Principal Considerations in Introductory Section 3

Monetary Sanction'

Bar or Other Sanctions

First Action'

1.

Whether respondent violated rule requirements during a period
of months. 4

Fine of $10,000
to $20,000.

2.

While respondents are responsible for the systems that
they use and the third-party vendors that they employ, the
appropriate level of sanctions will depend on whether the
respondent diligently chose, installed, and tested a system that
nevertheless malfunctioned; the frequency and thoroughness
with which the respondent ensured that the system was
operating in compliance with applicable rules; and the care
that the respondent exercised in undertaking all necessary
steps to correct systems-related malfunctions. The same
considerations apply to a respondent that has relied on a
third-party vendor's products or services.

Second Action
Fine of $20,000
to $50,000.

Subsequent Actions
Fine of $20,000
to $100,000.'
In all egregious cases, whether
a first, second or subsequent
action, consider a fine greater
than or equal to the high end
of the range for a first, second
or subsequent action. Also
consider imposing the fine
on a "per violation" basis.

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage; or (3) can be compared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first, second. or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly, and in cases in which the respondent's compliance rate is significantly lower than that
of its peers, Adjudicators may impose a monetary sanction tn excess of the recommended range.

A respondent's delegation of its reporting responsibilities to a third party who caused or
contributed to respondent's violation is not an independent basis for mitigation.
4 Adjudicators should treat as aggravating the fact that a respondent's failure to report or incorrect
reporting occurred for rnore than one rnonth.
If respondent's second or subsequent action involves a violation that is less serious than a prior
violation. includes conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation that did not exist in a prior action, Adjudicators may consider imposing a
fine that is less than the tine imposed in the prior action.

2 Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issue. Events that are more recent in time should be given more
weight than less recent events.

v
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Short Sale Violations
FINRA Rules 4560, 7230A and 7330, and Regulation SHO

Principal Considerations in Determining Sanctions

llt1onetary Sanction'

Suspension. Bar or other Sanctions

See Principal Considerations in Introductory Section

First Action>
Fine of $5,000 to $10,000.

If the short-selling customer is not subject to
FINRA jurisdiction, in egregious cases or those
with evidence of willful misconduct, consider
adding the amount of the short-selling customer's
"transaction profit"' to the fine for the executing
member and/or associated person. In egregious
cases, consider suspending the firm with respect
to any or all activities orfunctions and/or
suspending the responsible Individual in any or
all capacities for up to two years or expelling the
firm and/or barring the responsible individual.

1.

2.

In cases involving short interest reporting, consider the number
of months during which the respondent failed to report short
interest or reported short interest incorrectly.'
While respondents are responsible for the systems that
they use and the third-party vendors that they employ, the
appropriate level of sanctions will depend on whether
the respondent diligently chose, installed, and tested a
system that nevertheless malfunctioned; the frequency and
thoroughness with which the respondent ensured that the
system was operating in compliance with applicable rules;
and the care that the respondent exercised in undertaking
all necessary steps to correct systems-related malfunctions.
The same considerations apply to a respondent that has relied
on a third-party vendor's products or services.

Second Action
Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000.'
In all egregious cases, whether
a first, second or subsequent
action, consider a fine greater
than or equal to the high end
of the range for a first, second
or subsequent action. Also
consider imposing the fine
on a "per violation" basis.

lf,

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) can be
quantified by number or percentage: or (3) can be corn pared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first, second, or subsequent actions. Imposition of monetary sanctions greater than
those recornrnended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or rnore examination or review periods or violations that occurred over
an extended period of time. Sim'tlarly, in cases in which the respondent acted intentionally or
recklessly, and in cases in which the respondent's compliance rate is significantly lower than its
peers, Adjudicators may irnpose a monetary sanction in excess of the recommended range.

'·Transaction profit" means the profit thai the short-selling customer realized. This amount is
separate and distinct from the respondent's financial benefit, as,described in General Principle
No.6.
4 Adjudicators should treat as aggravating the fact that a respondent's failure to report or incorrect
reporting of short interest occurred for more than one month. i\ respondent's delegation of its
reporting responsibilities to a third party who oused or contributed to respondent's violation is
not an independent basis for mitigation.
5 If respondent's second or subsequent action involves a violation that is less serious than a prior
violation, include'; conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation that did not exist in a prior action, Acljuclicators rnay consider imposing a
fine that is less than the tine imposed in the prior action.

2 Adjudicators should consider actions concerning violative events that occurred witJ1in the three
years prior to the misconduct at issue. Events that are more recent in time, however, should be
given more weight than less recent events.
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Trade Reporting and Compliance Engine (TRACE)-Late Reporting; Failing to Report; False, Inaccurate
or Incon1plete Reporting (continued)
FINRA Rules 2010 and 6730'
~

Pri ncipa l Considerations in Determining Sanctions

Monetary Sanction"

Suspension, Bar or other Sanctions

See Principal Considerations in Introductory Section'

For All Types of Violations

For All Types of Violations

First Action•
Fine of $5,000 to $10,000.

Firm

1.

1

2.

Extent to which violative conduct affected market transparency.
the dissemination of trade information, or the regulatory
aud it trail.
While respondents are responsible for the systems that
they use and the third-party vendors that they employ, the
appropriate level of sanctions will depend on whether t he
respondent diligently chose, installed, and tested a system t hat
nevertheless malfunctioned; the f requency and thoroughness
with which the respondent ensured that the system was
operating in compliance with applicable rules; and the care that
the respondent exercised in undertaking all necessary steps to
correct systems-related malfunctions. The same considerations
apply to a respondent th at has relied on a third-pariy vendor's
prod ucts or services.

3.

Whether respondent violated ru le requirements during
an extended~eriod of days. (Adj udicators should t reat as
aggravating: the fact that a respondent's failure to report
or incorrect reporting occurred for more t ha n one week.
Adj udicators should treat as egregious misconduct a
respondent's failing to report for several weeks.)

4.

Whether a reporting vio lation was readily apparent from
a review of FINRA's TRACE website {or MSRB's website for
violations of MSRB Rule G-14).~

Second Action
Fine of $10,000 to $50,000.

Responsible Individual

Subsequent Actions
Fine of $10,000 to $100,000.'
In all egregious cases, whether
a first, second or subsequent
actio n, consider a fine greater
than or equal to the high end
of the ra nge for a fi rst, second
or subsequent action. Also
consider imposing the fine
on a "per violation" basis.

(footnotes continue on next page)
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In egregious cases, consider a suspension
(of up to two years) or expuls ion of t he fi rm .

4

Consider suspending t he responsible individual in
any or all capacities for up to 30 business days.
In egregious cases, consider a lengthier suspension
(of up to t wo years) or a bar.

-------------·----------··-------------
1 This guideline also is appropriate for violations of MSRB Rule G-14 AND G-17.

4 Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issue. Events that are more recent in lime, however, sl1ould be
given rnore weight than less recent events.

2 In cases in which the violations: (1) involve a pattern or patterns of misconduct: (2) can be quantified
by number or percentage; or (3) can be compared to tile standard maintained by industry peers.
Adjudicators may consider deviating from the fine structure recommended in this guideline for first,
second, or subsequent actions. Imposition of monetary sanctions greater than those recommended
in this guideline rnay be particularly appropriate in cases involving violations that occurred during
two or more examination or review periods or violations that occurred over an extended period of
time. Similarly, in cases in which the respondent acted intentionally or recklessly, and in cases in
which the respondent's compliance rate is significantly lower than that of its peers, Adjudicators
may impose a monetary sanction in excess of the recommended range.

If respondent's second or subsequent action involves a violation that is less serious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate, or
involves mitigation that did not exist in a prior action. Adjudicators may con,,ider imposing a fine
that is less than the fine imposed in the prior action.
6 In cases in which the respondent does not detect a reporting failure or violation that would have
been apparent from a routine review of data such as. for example, transaction reporting cards on
FINRA's l'R.t,CE website or IV\SRB's website, Adjudicators should consider the respondent's violations
to be egregious.

3 A respondent's delegation of its reporting responsibilities to a third party who caused or contributed
to respondent's violation is not an independent basis for mitigation.
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Trade Reporting-Late Reporting; Failing to Report; False, Inaccurate or Misleading Reporting
FINRA Rule 2010 and Equity Trade Reporting Rules

Principal Considerations in Determining Sanctions

Monetary Sanction'

Suspension Bar or Other Sanctions

See Principal Considerations in Introductory Section

First Action 2

1.

Nature of trade reporting violation.

Fine of $5,000 to $10,000.

2.

Whether violative conduct affected market-price
discovery data.

Second Action

In egregious cases, consider suspending the firm
with respect to any or all activities or functions
and/or suspending responsible individual in any
or all capacities for up to two years.

3.

Whether operational problems caused delayed reports.

4.

Whether respondent violated rule requirements over an
extended period of days.

5.

While respondents are responsible for the systems that
they use and the third-party vendors that they employ, the
appropriate level of sanctions will depend on whether the
respondent diligently chose, installed, and tested a system
that nevertheless malfunctioned; the frequency and
thoroughness with which the respondent ensured that the
system was operating in compliance with applicable rules;
and the care that the respondent exercised in undertaking
all necessary1(teps to correct systems-related malfunctions.
The same considerations apply to a respondent that has relied
on a third-party vendor's products or services.

Fine of $10,000 to $50,000.
Subsequent Actions
Fine of $10,000 to $100,000. 3
In all egregious cases, whether
a first, second or subsequent
action, consider a fine greater
than or equal to the high end
of the range for a first, second,
or subsequent action.

1 In cases in which the violations: (1) involve a pattern or patterns of misconduct; (2) c<ln be
quantified by number or percentage: or (3) can be compared to the standard maintained by
industry peers, Adjudicators may consider deviating from the fine structure recommended in this
guideline for first. second, or subsequent actions. Imposition of monetary sanctions greater than
those recommended in this guideline may be particularly appropriate in cases involving violations
that occurred during two or more examination or review periods or violations that occurred over
an extended period of time. Similarly, in cases in which the respondent acted intentionally or
recklessly, and in cases in which the respondent's compliance rate is significantly lower than that
of its peers, Adjudicators rnay impose a monetary sanction in excess ofthe recommended range.

\;
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Also consider expelling the firm and/or barring the
responsible individual.

2 Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issut'. Events that are more recent in time should be given more
weight than less recent events.
3 If respondent's second or subsequent action involves a violation that is less serious than a prior
violation, includes conduct that demonstrates that respondent is improving its compliance rate,
or involves mitigation that did not exist in a prior action, Adjudicators may consider irnposing ''
fine that is less than the fine imposed in the prior action.

FOCUS Reports-Late Filing; Failing to File; Filing False or Misleading Reports
FINRA Rule 2010 and SEC Rule 17a-5 1

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Late Filing

Late Filing

1.

Number of days late respondent filed rep01ts.

Fine of $1,000 to $20,000.

2.

Whether respondent filed late to delay reporting a .•
recordkeeping, operational, or financial deficiency.

In egregious cases, consider suspending the
firm from all solicited retail business for up to
20 business days; also consider suspending the
Financial Principal or other responsible principal
in any or all capacities for up to 10 business days.

Failure to File or Filing False or

Failure to File or Filing False or Misleading Reports

Misleading Reports

Fine of $10,000 to $50,000.

Consider suspending the firm from all solicited
retail business for up to 30 business days and
thereafter until the firm corrects all deficiencies;
also consider suspending the Financial Principal or
other responsible principal in any or all capacities
for up to two years.

1 This guideline is intended to apply to FOCUS Reports Parts 1. II and IIA.

I:( .
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Forn1s U4/US-Late Filing of Forms or Arnendments; Failing to File Fonns or Amend1nents;
Filing of False, Misleading or Inaccurate Fonns or Amendments (continued}
Article V of FINRA By-Laws and FINRA Rule 2010 1
Principal Considerations in Determining Sanctions

Monetary Sanction

See Principal Considerations in Introductory Section

Late Filing of Forms or
Amendments

1.

Nature and significance of information at issue.

2.

Whether failure resulted in a statutorily disqualified individual
becoming or remaining associated with a firm.

3.

Whether respondent member firm's misconduct resulted in
harm to a registered person, another member firm or any other
person or entity.

Suspension Bar or Other Sanctions

Individual
Fine of $2,500 to $25,000.

Firm and/or Responsible
Principal
Fine of $5,000 to $50,000.

Failure to File or Filing False,
Misleading or Inaccurate Forms
or Amendments'

Failure to File or Filing False, Misleading or
Inaccurate Forms or Amendments
Individual

'!t,

Individual
Fine of $2,500 to$ 50,000.

1 This guideline also is appropriate for violations of lv1SRB Rule G· 7 and for failures to report changes
in ownership or control of rnernber firms.
2 As set forth in General Principle No.6, Adjudicators may also order disgorgernent.
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Consider suspending individual in any or all
capacities for five to 30 business days.

Fonns U4/US-Late Filing of Forms or An1endments; Failing to File Fonns or Amend1nents;
Filing of False, Misleading, or Inaccurate Forms or A1nendments
Article V of FINRA By-Laws and FINRA Rule 2010
Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Responsible Principal
and/or firm

Responsible Principal at the Firm

Fine of $5,000 to $100,000.

Consider suspending responsible principal in all
supervisory capacities for 10 to 30 business days.
In Egregious Cases (such as: those involving
repeated failures to file, untimely filings or false,
inaccurate, or misleading filings; those involving
the failure to disclose or timely to disclose a
statutory disqualification event or customer
complaint; or where the failure to disclose or
timely to disclose delayed regulatory investigation
of terminations for cause):
Individual-Consider a longer suspension in any or
all capacities (of up to two years) or a bar.

\}j

Responsible Principal at the Firm-Consider a
suspension in any or all capacities (of up to two
years) of responsible principal or bar of responsible
principal in all supervisory capacities.

Firm-Suspend firm with respect to any or all
activities or functions until the firm corrects the
deficiency.

D

'orting/Provision of Information

MSRB Rule G-36 (Timely Filing of Offering Documents With tl1e 1\tiSRB) -Late Filing and Failing to File
MSRB Rule G-36

I

Principal Considerations in Determining Sanctions
See Principal Considerations in Introductory Section

· ·-

1.

Average number of days late.

2.

Whether res pondent also fai led to comply w it h the
recordkeeping requi rements of MSRB Rule G-8 concern ing
the delivery of Official St atements and Advance Refunding
Documents to the MSRB.

3.

Evidence of improper mailing; i.e., by means that do not provide
a record of sending.

4.

Extent to which violative conduct deprived t he investors
or other market participants of publicly available information
rega rding the issuer.

·····- ····- -···- ·· - - ··..-
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Monetary Sanction

Suspension, Bar or Other Sanctions

Late Filing

Late Filing

Fine of $5,000 to $10,000.
Consider imposing a fine on a
per violation basis.

In egregious cases, consider suspending the firm
from engaging in all municipal underwriting
activities for up to 30 business days. Also consider
suspending t he responsible individual in any or all
capacities for up to 30 business days.
Failure to File

' Failure to File
Fine of $5,000 to $20,000.
Consider imposing a fine on a
per violation basis.

.....- .....J....... .... .- ......- ..... . ...._,•.•._
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In egregious cases, consider suspending the fi rm
from engaging in all municipal underwriting
activities for up to 30 business days. Also consider
suspending t he responsible individual in any or all
capacities for up to 60 business days.

....._ ....._ ...... .. ...._,____ ....L_. ..._ ..... _ _ _.. _ ......_ •....- •.• - -....- .......- . ..·..- -............- . ................. ... ................. ..... .......J

MSRB Rule G-3 7 Reporting-Late Filing; Failing to File; Filing False or Misleading Reports
MSRB Rule G-37

Pnncipal Considerations in Deterrninmg Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Late Filing

Late Filing

1.

Whether the report is inaccurate, outdated or both.

2.

Whether respondent is active in the municipal underwriting
business and generally makes political contributions.

Fine of $5,000 to $10,000.
Consider imposing a fine on a
per violation basis.

3.

Whether respondent eventually filed report, albeit late.

In egregious cases, consider suspending the firm
from engaging in all municipal underwriting
activities for up to 30 business d9ys. Also consider
suspending the responsible individual in any or all
capacities for up to 30 business days.

4.

Whether violation involved failing to report political
contributions or failing to report participation in an
underwriting.

Failure to File

Failure to File

Fine of$ 5,000 to $20,000.
Consider imposing a fine on
a per violation basis.

In egregious cases, consider suspending the firm
from engaging in all municipal underwriting
activities for up to 30 business days and thereafter
until the firm files accurate reports, as required by
the rules. Also consider suspending the responsible
individual in any or all capacities for up to 60
business days.

Filing False or Misleading
Reports

Filing False or Misleading Reports

5.

Extent to which violative conduct deprived the investing
public or other market participants of information regarding
the issuer.

6.

With respect to false or misleading reports, whether
misconduct was intentional or reckless.

-

Fine of $10,000 to $100,000
per violation.

porting/Provision of Information

Consider suspending the firm from engaging in
all municipal underwriting activities for up to two
years. Also consider suspending the responsible
individual in any or all capacities for up to two
years or barring the individual.

'

I

Regulation M Reports-Late Filing; Failing to File; False or Misleading Filing
FINRA Rules 2010, 5110, 5190, 6275, 6470 and 6540

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Late Filing

Late Filing; Failure to File; False or Misleading Filing

First Action'
Fine of $1,000 to $2,000.

In egregious cases, consider suspending the
responsible individual in any or all capacities for
up to two years or barring the individual. Also
consider suspending the firm with respect to any
or all corporate financing and/or market- making
activities for up to 15 days and thereafter until the
firm accurately files the required reports.

1.

Number of days that report is late.

2.

Whether report contains a significant number of material
inaccuracies.

Second Action
Fine of $2,000 to $5,000.
Subsequent Actions
Fine of $3,000 to $10,000.

Failure to File, or False or
Misleading Filing

First Action
Fine of $1,000 to $10,000.
Subsequent Actions
Fine of $10,000 to $100,000.

1 Adjudicators should consider actions concerning violative events that occurred within the three
years prior to the misconduct at issue. Events that are more recent in tirne, however. should be given
more weight than less recent events.
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Reportable Events Under NASD Rule 3070-Late Reporting; Failing to Report; Filing False,
Inaccurate or Misleading Reports
FINRA Rule 2010 and NASD Ru le 3070
Principal Considerations in Determining Sanctions

Monetary Sanction

suspension, Bar Of Other Sanctions

Sr;e Principal Considerations in Introductory Section

Late Reporting

Late Reporting

Late Reporting

Fine of $5,000 to $50,000.

In egregious cases, consider suspending the
responsible principal in any or all capacities for up
to two years or barring t he responsible principal in
all supervisory capacities.

Failure to Report or Filing
False, Misleading, or Inaccurate
Reports'

Failure to Report or Filing False, Misleading
or Inaccurate Reports

1.

Number and type of incidents not reported.

2.

Whether events reported in late reports established a pattern
of potential misconduct.

Failure to Report or Filing False, Misleading, or Inaccurate Reports
1.

2.

Whether events not reported or reported inaccurately would
have established a pattern of potential misconduct.

Fine of $5,000 to $100,000.

In cases involving the failu re to file or inaccurate filing of a
quarterly report, t he number and type of incidents not repo rted
or reported inaccurately.

Consider suspending responsible principal in all
supervisory capacities for 10 to 30 business days.
In egregious cases, consider suspending t he
responsible principal in any or all capacities for up
to two years or barring the responsi ble princi pal
in all superviso ry capacities. Also co nsider
suspending the firm with respect to any or all
activities or functions until the firm corrects the
qeficiency.

l
· · - · · ··--- · · ·- · · ·- · · ·- · · ·--·· ·--·· ··--.. ··- · -

· - ----·· ·- - --·--- - ·· -··- --.-·J · · - ···- ·····---..-·-- . ···- -.. . ._... . - . . ·-·-.. ... . . - . . --..

1 As set fortll in General Principle No. 6, .~djudicators may also order disgorgement.

! ~......,...orting/Provision of

Information

l.-....- --.. ...-·- ·- ·-·-- ·-··-··-··.·-··-·- --..._.. _,_.. ..-. ..

Request for Autmnated Subinission of Trading Data-Failure to Respond in a Tiinely
and Accurate Manner
FINRA Rules 2010, 8211 and 8213 1
Principal Considerations in Determining Sanctions

Monetary Sanction

See Principal Considerations in Introductory Section

10 to 15 Days Late
Fine of $100 per day.
16 to 30 Days Late
Fine of $500 per day.

1 Any automated submission submitted by a member tirrn more than 30 calendar days late generally
is alleged to constitute a violation of Rule 8210. A finn with a history of more than four violations
of Rules 8211 and 8213 may be alleged to have violated Rule 8210. The filing of incomplete or
inaccurate automated submissions or the tiling of manual submissions without prior exemptions
rnay be alleged to constitute a violation of Rule 8210.

IX. Reporting/Provision of Information

75

Suspension, Bar or Other Sanctions

Churning or Excessive Trading'
FINRA Rule 2010 2 and IM-2310-2

I Principal Considerations in Determining Sanctions
See Principal Considerations in Introductory Section

~----------------------------------1

Monetary Sanction
Fine of $5,000 to $75,000'

I

~ension, Bar or Other Sanctions

j Suspend respondent in any or all capacities
j

for a period of 10 business days to one year.
In egregious cases, consider a longer suspension
(of up to two years) or a bar.

1 This guideline also is appropriate for annuity and mutual fund--related violations, including
switching.
'

3 As set forth in General Principle No.6, Adjudicators should also order disgorgement

This guideline also is appropriate for violations of MSRB Rule G-17.
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I
I

Cmnmunications W ith the Public-Late Filing; Failing to File}; Failing to Comply With Rule Standards
or Use of Misleading CommunicationS (continued}
2

FINRA Rules2010 and 2220\ and NASD Rules 2210 and 2211{d)
Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Failure to File

Failure to File

Failure to File

Fine of $1,000 t o $15,000.

In egregious cases, consider imposing, for a
definite period, a " pre-use" fili ng requirement to
obtain an FINRA Regulation st aff " no objection"
letter on proposed communications with t he
public.

1.

Whether fa ilure to file was inadvertent.

2.

Whether communications with the public were circulated
widely without having been fi led with the Advertising
Regulation Department.

3.

Whether an individual respondent failed to notify a supervisor
of a communication with the public.

Late Filing

1.

Whether late f iling was inadvertent.

2.

Whether communications wi th the public were circulat ed
w idely before having been filed w ith the Advertising
Regulation Department.

3.

Number of d~('s late.

Also consider suspend ing t he responsible
individ ual in any or all capacities for up to
f ive business days.
Late Filing

Late Filing

Fine of $1,000 to $10,000.

In egregious cases, consider imposing, f or a
def inite period, a " pre-use" filing requi rement to
obtain an FINRA Regulation staff "no obj ection"
letter on proposed communications with the
public.
Also consider suspending the responsible
individual in any or all capacities for up to
10 business days.

- - - - - -·--·- · - · ··- · · ·- · · ·1 Failing to file includes instances in which a respondent files with FINRA Regulation staff a
communication with the public in response to a notice from FINRA Regulation staff that a
necessary filing had not been made.

···- ·····- ······--·····- ·····-- ·············-····--·-·-·

2 This guide-line is appropriate for disciplinary act ions that name as respondents member firms th at
haw violated FINRA rules or associated flef!,ons who have circumvented the firm's procedures or
violated FINRA ru les.

. 3 This guideline also is <•ppropriat e for violations of 1\-\SRB Rule G··21.
""<.
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Communications \Nith the Public-Late Filing; Failing to File; Failing to Comply With Ru le Standards
or Use of Misleading Communications (continued)
FINRA Rules 2010 and 2220, and NASD Rules 2210 and 22ll(d)

Principal Considerat ions in Determining__
s.·_,n_c_ti_o_
n s_ ____ _ _

Monetary Sanctio n

Suspension, Bar or Ot her Sanctions

See Principal Considerations in Introductory Section

Failure to Comply/Misleading

Failure to Comply/Misleading

Failure to Comply with Rule Standards/ Misleading

Failure to Comply with Rule
Standards or Inadvertent
Use of Misleading
Communications

Failure to Comply with Rule Standards

1.

Whether vio lative communications with the public were
circu lated widely.

Fine of $1,000 t o $20,000.
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In egregious cases, consider suspending the f irm
with respect to any or all activities or funct ions
for up to one year and t hereafter imposing, for a
definite period, a "pre-use" f iling req uirement to
obtain FINRA Regulat ion staff "no objection" letter
on proposed communications w it h t he public.
Also consider suspending the responsible person
in any o r all capacities f or up to 60 days.

Con1n1unications With the Public-Late Filing; Failing to File; Failing to Cornply With Rule Standards
or Use of Misleading Cmnmunications
FINRA Rules 2010 and 2220, and NASD Rules 2210 and 2211(d)
Principal Considerations in Determining Sanctions

Moneh1ry Sanction

Suspension Bar or Other Sanctions

See Principal Considerations in Introductory Section

Intentional or Reckless Use of
Misleading Communications

Use of Misleading Communications with the Public

Fine of $10,000 to $100,000.

In cases involving inadvertent use of misleading
communications, consider suspending firm with
respect to any or all activities or functions for up to
six months and thereafter imposing, for a definite
period, a "pre-use" filing requirement to obtain
a FINRA Regulation staff "no objection" letter on
proposed communications with the public.
In cases involving intentional or reckless use
of misleading communications with the public,
consider suspending the firm with respect to any
or all activities or functions for up to two years. 4
Also consider suspending the responsible person in
any or all capacities for up to two years.
In cases involving numerous acts of intentional or
reckless misconduct over an extended period of
time, consider suspending the firm with respect
to any or all activities or functions for up to two
years, suspending the responsible person in any
or all capacities for up to two years, expelling the
firm, and/or barring the responsible individual.

4 If an Adjudicator is considering suspending a firm's ability to execute transactions in the securities
referenced in the violative communications, the Adjudicator should consider the potential
ramifications to public investors of such a suspension .

X

.; Practices

Custmner Account Transfer Contracts-Failure to Comply With Rule Requirernents
FINRA Rule 118701

Principal Considerations in Determining Sanctions
Principal Considerations in Introductory Section
Consider the nature of the violation-consider the respondent's
transfer pattern, the number of days late, and whether
respondent was late with delivery or validation.

Monetary Sanction

Suspensior~Bar

Fine of $1,000 to $10,000.

Individual

In egregious cases, consider a
higher fine of up to$ 50,000.

Consider suspending the responsible individual in
any or all capacities for up to 30 business days. In
egregious cases, consider a lengthier suspension
of up to two years.

or Other Sanctions

Firm
In egregious cases, consider suspending the firm
with respect to any or all activities or functions for
a period of up to two years.

1 This guideline also is appropriate for violations of MSRB G-26.
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Day-Trading Accounts-Failure to Cmnply With Risk Disclosure Requireinents; Failure Appropriately
to Approve an Account for Day Trading; Failure to Preserve Required Day-Trading Records (continued)
FINRA Rules 2130 and 2270
Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension. Bar or Other Sanctions

Failure to Comply with Risk
Disclosure Requirements

Failure to Comply with Risk Disclosure
Requirements

Fine of $5,000 to $100,000.

Consider suspending the responsible individual
in any or all capacities for a period of 10 business
days to one year.

See Principal Considerations in Introductory Section
Failure to Comply with Risk Disclosure Requirements

1.

2.

3.

I

Whether the firm failed to provide customer(s) with a risk
disclosure statement.
Whether the firm provided its customer(s) with an inadequate
risk disclosure statement, or furnished the risk disclosure
statement to its customer(s) in an untimely manner or a
manner not designed to provide actual notice.
Whether the firm failed to obtain FINRA approval of an
alternative disclosure statement or failed timely to seek
FINRA approval.

4.

In all cases, consider the nature, quality, and timing of the
risk disclosure actually provided to the customer(s).

5.

Whether day trading was appropriate for the affected
customer(s).

6.

The number of affected customers.

!

In egregious cases, particularly cases involving
numerous customers, consider suspending for a
I
longer period (of up to two years) or barring the
responsible individual and suspending the firm
with respect to any or all activities or functions for
a period of up to two years.

'tf,

I
I

I

i
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Day-Trading Accounts-Failure to Cmnply With Risk Disclosure Requireinents; Failure Appropriately
to Approve an Account For Day Trading; Failure to Preserve Required Day-Trading Records (continued)
FINRA Rules 2130 and 2270
Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or other Sanctions

Failure Appropriately to Approve
an Account for Day Trading

Failure Appropriately to Approve an Account for
Day Trading

Fine of $5,000 to $100,000.'

Suspend responsible individual in any or all
capacities for a period of 10 business days to one
year. Consider suspending member firm with
respect to any or all activities or functions for up
to one year.

See Principal Considerations in Introductory Section
Failure Appropriately to Approve an Account for Day Trading
1.

Whether the firm permitted the customer(s) to engage in a
day-trading strategy without the approval required by the rule.

2.

Whether the firm failed to conduct a meaningful review before
approving the customer account(s) for a day-trading strategy.

3.

Whether the firm's approval of the customer account(s) for a
day-trading strategy was inappropriate based on the facts it
knew or should have known.

4.

The timeliness of the approval of the customer account(s) for
a day-trading strategy.

5.

Whether engaging in a day-trading strategy was appropriate
for the affected customer(s).

6.

The number of affected customers.

In egregious cases, particularly cases involving
numerous customers, consider suspending the
responsible individual for a longer period (up to
two years) or barring the individual.
Also consider· suspending the member firm for a
longer period (of up to two years).

1 As set forth in General Principle No.6, Adjudicators should also order disgorgement.

X. Sales Practices

83

Day-Trading Accounts-Failure to Cmnply With Risk Disclosure Requireinents; Failure Appropriately
to Approve an Account For Day Trading; Failure to Preserve Required Day-Trading Records
FINRA Rules 2130 and 2270
Principal Considerations in Determining Sanctions

1\\onetary Sanction

Suspension. Bar or other Sanctions

Failure to Preserve Required
Day- Trading Records

Failure to Preserve Required Day- Trading Records

See Principal Considerations in Introductory Section
Failure to Preserve Required Day-Trading Records

1.

X

Whether the firm failed adequately to record its approval of
the customer account(s) for day trading.

2.

Whether the firm failed adequately to preserve the written
customer agreement(s) to refrain from engaging in a
day-trading strategy.

3.

Whether the failure enabled problematic practices to
occur and/or to escape detection.

~

Practices

Fine of $1,000 to $25,000.

In egregious cases, consider suspending the
responsible individual in any or all capacities for
up to 30 business days and suspending the firm
in any or all activities or functions for up to
15 business days.

Discretion-Exercise of Discretion Without Customer's Written Authority
FINRA Rule 2010 and NASD Rule 2510'

Principal Considerations in Determining Sanctions

Monetary Sanction

See Principal Considerations in Introductory Section

Fine of $2,500 to $10,000.''

1.

Whether customer's grant of discretion was express or implied.

2.

Whether firm's policies and/or procedures prohibited
discretionary trading and/or whether the firm prohibited the
respondent from exercising discretion in customer accounts.

Suspension, Bar or Other Sanctions
In egregious cases, consider suspending
respondent in any or all capacities for 10 to
I 30 business days.
I

I

i

I

I

I
I

I

I
I

1 This guideline also is appropriate for violations of MSRB Rule G 19(cl).
2 As set forth in General Principle No.6, /\djudicators may also order disgorgement.
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Guaranteeing a Custmner Against Loss
FINRA Rules 2010 and 2150 1

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $2,500 to $25,000.'

Consider suspending individual respondent in
any or all capacities for up to 30 business days.
In egregious cases, consider a longer suspension
(of up to two years) or a bar.

1.

Purpose and timing of the guarantee.

2.

Whether respondent received a financial benefit from the
guaranteed transactions.

1 This guideline also is appropriate for violations of MSRB Rule G·25.
2 As set forth in General Principle No.6, ;,djudicators may also order disgorgement.
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Consider suspending member firm with respect
to any or all activities or functions for up to
30 business days. In egregious cases, consider
a longer suspension (of up to two years) or
expulsion.

Institutional Sales Material-Failing to Establish and Maintain Written Procedures in Cmnpliance With
Rule Standards; Failing to Comply With Rule Standards Regarding Recordkeeping
NASD Rule 2211

Principal Considerations in Determining Sanctions

fv'\onetary Sanction

Suspension. Bar or Other Sanctions

See Principal Considerations In Introductory Section.

Failure to Establish and
Maintain Written Procedures in
Compliance with Rule 2211(b)

Failure to Establish and Maintain Written
Procedures in Compliance with Rule 2211(b}

Failure to Establish and Maintain Written Procedures in Compliance
with Rule 22ll(b)

Fine of $5,000 to $20,000.
1.

Whether deficiencies enabled violations to occur and escape
detection.

2.

Nature, extent. and character of underlying misconduct,
if any.

Failure to Comply with Record-Keeping Requirements of Rule 2211(b}

1.

Nature and materiality of inaccurate or missing information.

Failure to Comply with RecordKeeping Requirements of Rule
2211(b)

Fine of $1,000 to $20,000.
In egregious cases, consider
a higher fine.
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In egregious cases, consider suspending the
responsible individual(s) in any or all capacities
for up to one year. In egregious cases, also
consider imposing a pre-use filing requirement
for institutional sales material and suspending
the firm with respect to any or all activities or
functions for up to 30 business days or until the
firm's written procedures are amended to conform
to the requirements of Rule 2211(b).
Failure to Comply with Record-Keeping
Requirements of Rule 2211{b}

In egregious cases, consider suspending the
responsible individual for up to two years and
consider suspending the firm in any or all activities
or functions for up to 30 days.

Misrepresentations or Material Omissions of Fact
FINRA Rules 2010 and 2020'

Principal Considerations in Determining Sanctions

Monetary Sanction"

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Negligent Misconduct

Negligent Misconduct

Fine of $2,500 to $50,000.

Suspend individua l in any or all capacities and/or
suspend firm w ith respect to any or all activities
or functions for up to 30 business days.

Intentional or Reckless
Misconduct

Intentional or Reckless Misconduct

Suspend individual in any or all capacities and/or
suspend firm wit h respect to any or all activities
or funct ions for a period of 10 business days to
two yea rs.

Fine of $10,000 to $100,000.

In egregious cases, consider barring t he individ ual
and/or expelling the firm.

'll,

I
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1 This gu ideline also is appropriate for violations of MSRB Rule G-17.

2 In cases involving misrepresentations and/or om issions as to two or more customers, the

Adjudicator may impose a set tine amount per investor rather than in the aggregate. A.; set
forth in General Printiple No.6, Adjudic~tors tnay also order disgorgement.
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Penny Stock Rules-Failure to Comply With Rule Requirements
FINRA Rule 2010 and SEC Rules lSg-1 through lSg-9

- Pri
- -n-cipal Cons iderations in
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Mone-_y__n_
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See Principal Considerations in Introductory Section

Negligent Misconduct

Negligent Misconduct

Fine of$ 5,000 to $100,000.

Consider suspending the f irm with respect to any
or all activities or fu nct ions and/or suspending
the responsib le individual in any or all capacities
for up to two years.

Willful Misconduct

Willful Misconduct

Fine of the greater of $100,000
or $5,000 per violative
t ransactio n.

Consider suspending t he firm with respect to any
or all activities or functions and/or suspending
the respons ible individual in any or all capacities
for up to two years.
·

For egregious misconduct,
require firm to offer rescission
of violative trades to each
customer.

1 As set forth in General Principl ~ No. 6, Adj udic3tors should also order dfsgorgement.
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In egregious cases, bar the responsible individual
and/or expel the firm.

Pricing-Excessive Markups/Markdowns and Excessive Commissions
FINRA Rule 2010, NASD Rule 2440 and NASD IM-2440'

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of S5,000 to $100,000
plus (if restitution is not
ordered) the gross amount
of the excessive markups,
markdowns, or excessive
commissions. Consider
suspending individual
respondent in any or all
capacities for up to 30
business days and requiring
demonstrated corrective action
with respect to the firm's
markup/markdown policy or
commission policy.

In egregious cases, consider suspending individual
respondent in any or all capacities for up to two
years or barring individual. For the finn, consider
suspending with respect to any or all activities or
functions for up to two years or expelling the firm.

1.

Whether respondent dominated and controlled the market in
the subject security or securities.

2.

Whether respondent (registered representative) had discretion
as to the amount of markups, markdowns or commissions on
each trade.

1 This guideline also is appropriate tor violations of MSRB Rule G 30.
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Research Analysts and Research Reports-Failing to Comply With Rule Requirements Regarding (1) Relationships
Between Research Department and Investment Banking Department; (2) Compensation for Research Analysts; and
(3) Relationships Between Research Analysts and Subject Companies 1
NASD Rules 2711(b), 2711(c), 2711(d), 2711(e), 27110)
Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section.

Negligent Misconduct

Negligent Misconduct

Fine of$ 5,000 to $100,000.

Consider suspending the responsible individual(s)
in any or all capacities for up to 30 business days.

Intentional/Reckless Misconduct

Intentional/Reckless Misconduct

Fine of $10,000 to $200,000.
In egregious cases, consider a
larger fine.

Responsible Individual- Suspend responsible
individual(s) in any or all capacities for a period of
60 business days to two years. In egregious cases,
suspend individual(s) for a longer period or bar
individual(s).

1.

Whether misconduct resulted from negligence or intentional/
reckless behavior.

2.

Whether misconduct also resulted in publication of research
reports that omitted material information or contained
misleading information.

3.

Whether evidence suggested systemic problems or widespread
abuse in the firm.

Firm- Consider suspending firm's research
activities for a period of one month to two years.
Consider requiring firm to retain an independent
consultant to review and make recommendations
regarding the adequacy of the firm's supervisory
procedures regarding research activities. In cases
involving violative relationships between a firm's
research department and investment banking
department, consider suspending the firm's
investment banking activities for a period of
three months to two years.

/

'~,t.j

In egregious cases, suspend firm in any or all
activities or functions fo,r up to two years or expel
the firm.

1 For violations of Rule 271l(i) Supervisory Procedures, Adjudicators should refer to the guideline for
Supervision Failure to Supervise.
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Research Analysts and Research Reports-Failing to Comply With Rule Requirements Regarding (1) Restrictions
on Publishing Research Reports and Public Appearances of Research Analysts; (2) Restrictions on Personal Trading of
Research Analysts; and (3) Disclosure Requirements for Research Reports and Public Appearances of Research Analysts 1
NASD Rules 2711(f), 2711(g), 2711(h) (continued)

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or Other Sanctions

For All Violations

Failure to Comply With
Restrictions on Personal
Trading of Research Analysts
{Rule 27ll{g))

Failure to Comply With Restrictions on Personal
Trading of Research Analysts (Rule 2711(g))

See Principal Considerations in Introductory Section
l,

Whether misconduct resulted from negligence or intentional/
reckless behavior,

2,

Whether misconduct also resulted in publication of research
reports that omitted material information or contained
misleading information,

3,

Whether evidence suggested systemic problems or widespread
abuse in the firm,

Fine of $5,000 to $ 50,000,'
In egregious cases, consider
a higher fine,

1 For violations of Rule 271l(i) Supervisory Procedures, Adjudicators should refer to the guideline for
Supervision Failure to Supervise.
2 As set forth in General Principle No.6, Adjudicators may also order disgorgement.
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Suspend individual in any or all capacities for a
period of 10 business days to one year, In egregious
cases, consider a longer suspension or a bar,

Research Analysts and Research Reports
NASD Rules 2711(f}, 27ll(g), 2711(h}

Failure to Comply With Restrictions on
Publishing Research Reports, Restrictions
on Public Appearances of Research Analysts
and Disclosure Requirements for Research
Reports and Public Appearances (Rule 2711
(f) and {h))

Failure to Comply With Restrictions on Publishing Research
Reports, Restrictions on Public Appearances of Research Analysts
and Disclosure Requirements for Research Reports and Public
Appearances (Rule 2711 (f) and {h))

Negligent Misconduct

Negligent Misconduct

Fine of $5,000 to $100,000.

Responsible Individual- Consider suspending responsible
individual(s) in any or all capacities for up to 60 business days.

Intentional/Reckless Misconduct

Intentional/Reckless Misconduct

Fine of $10,000 to $200,000. In egregious
cases, consider a larger fine.

Responsible Individual- Suspend responsible individual(s) in any
or all capacities for a period of 60 business days to two years. In
egregious cases, suspend individual(s) for a longer period or bar
individual(s).

I

Firm- Consider suspending firm's research activities for a period
of one month to two years. Consider requiring firm to retain an
independent consultant to review and make recommendations
regarding the adequacy of the firm's supervisory procedures
regarding research activities. Consider requiring firm, for a period
of six months to two years, to certify monthly that a general
securities principal has conducted a pre-distribution review of all
research reports.

!j,

In egregious cases, suspend firm in any or all activities or functions
for up to two years or expel the firm.

93

Suitability-Unsuitable Recmnmendations
FINRA Rule 2010 and NASD Rule 2310 1

Principal Considerations in Deterrnining S<lnctions

Monetary Sanction

Suspension, Bar or Other Sanctions

See Principal Considerations in Introductory Section

Fine of $2,500 to $75,000.'

Suspend respondent in any or all capacities for a
period of 10 business days to one year.
In egregious cases, consider a longer suspension
(of up to two years) or a bar of an individual
respondent. Also consider suspending respondent
member firm with respect to any or all activities
or functions for up to two years.

·~f,

1 This guideline also is appropriate for violations of MSRB Rule G 19 and FINRA Rule 2114.
2 As set forth in General Principle No.6, Acljuclicators should also order disgorgement
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Tele1narketing-Failing to Cmnply With Tilne-of-Day Restrictions and Do-Not-Call Lists;
Failing to Establish and Maintain Procedures to Comply With Rule 2212(a) (continued)
NASD Rule 2212

Principal Considerations in Determining Sanctions
See Principal Considerations In Introductory Section.

Sanction

Failure to Comply with Time-of-Day Restrictions or Do-Not-Call Lists

to Comply with
Time-of-Day Restrictions
or Do-Not-Call Lists

1.

Whether violations were widespread within the firm.

Fine of $5,000 to $25,000.

2.

Number of calls that violated restrictions.

3.

Whether there are patterns of abuses relating to when
telephone calls are placed or to the repeated contacting of
persons who have previously requested to be placed on a
do-not-call list.

4.

Whether firm made reasonable efforts to establish an effective
call-blocking system for any members of the public requesting
to be placed on a do-not-call list.
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Suspension, Bar or Other Sanctions
Failure to Comply with Time-of-Day Restrictions or
Do-Not-Call Lists

Consider suspending responsible individual for up
to 30 business days. In egregious cases, consider
suspending the responsible individual in any or
all capacities for up to two years. Also, consider
suspending the firm with respect to any or all
activities or functions, including telemarketing
activities, for up to one year.

Telen1arketing-Failing to Comply With Ti1ne-of-Day Restrictions and Do-Not-Call Lists;
Failing to Establish and Maintain Procedures to Cmnply with Rule 2212(a)
NASD Rule 2212

Failure to Establish and Maintain Procedures to Comply With
Rule 2212(a)
1.

2.

3.

Nature and extent of underlying misconduct that resulted from
the deficient procedures, if any.
Whether firm made reasonable efforts to establish an effective
call-blocking system for any members of the public requesting
to be placed on a do-not-call list.
Whether there are patterns of abuses relating to when
telephone calls are placed or to the repeated contacting of
persons who have previously requested to be placed on a
do-not-call list.

'+,
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Failure to Establish and
Maintain Procedures to Comply
with Rule 2212(a)

Fine of $5,000 to $50,000.
In egregious cases, consider
a higher fine.

Failure to Establish and Maintain Procedures to
Comply with Rule 2212(a)

Consider suspending responsible individual in
any or all capacities for up to 30 business days.
Consider limiting activities of appropriate branch
office or department for up to 30 business days.
In egregious cases, consider suspending the
responsible individual for up to two years. In
egregious cases, also consider limiting activities
of appropriate branch office or department for
more than 30 days or suspending the firm in
any or all activities or functions, including
telemarketing activities, for up to one year.

Trading Ahead of Research Reports
FINRA Rules 2010 and 5280

-~,---

J;incipal Considerations in Determining Sanctions

I See Principal Considerations in Introductory Section
I 1.

I
1

1

Monetary Sanction

Suspension, Bar or Other Sanctions

Fine of S5,000 to $100,000. 1

Firm

Consider suspending the firm with respect to any
or all activities or functions and/or suspending
the responsible individual for up to two years.

Whether the respondent member firm had developed "Chinese
Wall" procedures to prevent the trading department from
utilizing advance knowledge of the content and issuance of
research reports in making trading decisions.

In egregious cases, consider expelling the firm
and/or barring the responsible individual.

Individual

Consider suspending the individual respondent
in any or all capacities for up to two years.
In egregious cases, consider barring the individual.

l

As set forth in General Principle No.6, Adjudicators may also order disgorgernent.
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Unauthorized Transactions and Failures to Execute Buy and/or Sell Orders
FINRA Rule 2010 and NASD IM-2310-21

Principal Considerations in Determining Sanct ions
See Principal Considerations in Introductory Section
1.

Whether res pondent misunderstood his or her authority
or the terms of the customer's orders.

2.

Whether t he unaut horized trading was egregious.l

- - - -.- - - --- - ··- - - - - 
Monetary Sanction
Fine of $5,000 to

$ 75 ,000.~

Suspension, Bar or Other Sanctions
Suspend individual respondent in any or all
capacities for a period of 10 business days to one
year.
In egregious cases,' consider a longer suspension

(of up to two years) or a bar of an individual
respo ndent. Also consider suspending respo ndent
mem ber firm with respect t o any or all activit ies
or fu nctions for up to two years.

··--·----·----·-------·-··--__ _ ____L_
_ ____,_

- - - - - -···- - ·-- -·-··- - - - - - - 

- - -··- - - --- -·

This guideline also is appropriate for violations of MSR!l Rules G·J 7 and G· J9.
2 The NAC has identified in its decisions the following categories of egregious un<lllthorized trading:

1) quant itatively egregious unauthorized trading. i.e.. unauthorized trading that. is egregious because
of the sheer number of unauthorized trades exewted: 2) unauthoriZI!d trading accompanied
by aggravating factors, such as, efforts to conceal t he unauthorized trad ing. ~ttern pts t o ev<~de
regulatory investigative efforts, customer loss. or a histo•y of similar misconduct. (this list is
illustrative, not exhaustive); and 3) qualitatively egregious unauthorized trading. Two factors are
relevant to a determination as to w hether unauthorized trading is qualitatively egregious:
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l ) the strength of the evidence, and 2) the respondent's motives; i.e, whether the respondent acted
in bad faith or as a result of a reasonable misunderstanding. Set!. e.g.. In re Donie/ 5. He/leo. Cornplaint
No. C3A97003 1 (NAC June 15, 1999).
3 M set forth in General Principle No. 6, Adjudicators should abo order disgorgernent.
4 See note 2.

Disqualified Persons-Failure to Discharge Supervisory Obligations
FINRA Rule 2010 and NASD Rule 3010

Suspension, Bar or Other Sanctions

Principal Considerations in Determining Sanctions

l?onetary Sanction

See Principal Considerations in Introductory Section

I Fioe of $10,000 to $100,000,

1.

2.

Extent of disqualified person's misconduct and the existence of
"red flag" warnings.
Whether disqualification resulted from financial and/or
securities misconduct.

Consider suspending responsible principal in any
or all capacities for up to one year.
If disqualified person is involved in egregious
misconduct about which the supervisor knew or
should have known, consider a longer suspension
(of up to two years) or a bar.

................................ J ............................................................................................................................................................................................................................. .I

XL.
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Supervision- Failure to Comply With Taping Rule Requirements (continued)
FINRA Rule 2010 and NASD Rule 3010(b}(2}

Principal Considerations in Determining Sanction s
See Principal Considera tions i n Introductory Section

1.

Whether respondents were responsible for an unjustified
delay in comp lying with the requirements of the rule.

2.

The quality of t heta ping system t hat the f irm installed.

3.

The degree of the firm's implementat ion of follow-up and
supervisory procedures.

l Monetary Sanction

I

Failure to Establish,
Maintain or Enforce
Tape Recording
Procedures

Fine of $10,000 to
$75,000.

In cases in which the f ailu re to com ply w ith tape recording
requirements enabled problemat ic trading practices
to occur, cons ider nature and extent of the underlying
problema ti c conduct and the potential for resu lt ing harm
to the public or to a member firm.
4.

Suspension, Bar or Other Sanctions
Failure to Establish, Maintain or Enforce Tape Recording
Procedures

Consider suspend ing responsible indi vidual in all principa l
capacities for 30 business days and limiting t he activities
of the affected bran ch office for up to 30 business days . Also
consider requiring t he f irm or affected branc h office to comply
with the tape recording and reporting requireme nts of NASD
Rule 3010(b)(2) for an addi tion al period equal to the ti me
specified in Rule 3010(b)(2) .
In egreg ious cases, cons ider suspending the responsib le
individual for a longer peri od in all princ ipal capacities.
suspending the responsible ind ividual in all capacities or barrin g
the responsible individual. and limiting t he activities of the
bra nch office for a longer period or suspending the firm with
respect to any or all activities or functions for a period of up to
30 business days. Also cons ider requ iring the firm or affected
branch office to comply with the tape record ing and re porting
requ irements of NASD Rule 3010(b)(2) for an additional period
equal to the t ime specified in Rule 3010(b)(2).

In cases involving a failure to report t o FINRA or t he fi ling
of an inaccurate, untimely or incomplete report, consider
whether firm's m isconduct concealed f rom FINRA or other
regulatory authorities potential wrongdoing.

In cases involving a firm's steadfast refusal to implement ,
ma intain or enforce tape recording procedures. conside r barring
the responsi ble individual and suspending the firm in all
capacities for a longer period (of up to two years) or expellin g
the fi rm .
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Supervision-Failure to Cmnply With Taping Rule Require1nents
FINRA Rule 2010 and NASD Rule 3010(b)(2)

Principal Considerations in
Determining,, Sanctions

Monetary Sanction

Suspension. Bar or Other Sanctions

See Principal Considerations in
Introductory Section

Failure Timely to Implement
Procedures

Failure Timely to Implement Procedures

Fine of $5,000 to $50,000.

Consider requiring the firm or affected branch office to comply with the requirements
of NASD Rule 3010(b)(2) for an additional period of time equal to the period during
which the firm delayed implementation of taping procedures.
In egregious cases, consider limiting the activities of the affected branch office for up
to 30 business days or suspending the firm with respect to any or all activities
or functions for a period of up to 30 business days. Also consider suspending the
responsible individual in any or all capacities for up to two years or barring the
responsible individual. Also consider requiring the firm or affected branch office to
comply with the requirements of NASD Rule 3010(b)(2) for an additional period of time
equal at least to the period during which the firm delayed implementation
of taping procedures.

it,

Failure to Report to FINRA or
Filing of an Inaccurate, Untimely
or Incomplete Report

Fine of $1,000 to $25,000.

X
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Failure to Report to the FINRA or Filing of an Inaccurate, Untimely or Incomplete Report

In egregious cases, consider suspending the responsible individual in any or all principal
capacities for up to 30 business days and limiting the activities of the affected branch
office for up to 30 business days. In cases involving the fabrication of a report, consider
suspending the responsible individual for a longer period in all principal capacities,
suspending the responsible individual in all capacities or barring the responsible
individual, and suspending the firm for a lengthier period or expelling the firm.

2

Supervision-Failure to Supervise
FINRA Rule 2010 and NASD Rule 3010'

Principal Considerations in Determining Sanctions

Monetary Sanction

Suspension, Bar or other Sanctions

See Principal Considerations in Introductory Section

Fine of $5,000 to $50,000.'

In egregious cases, consider limiting activities
of the branch office or department for a longer
period or suspending the firm with respect to any
or all activities or functions for up to 30 business
days. Also consider suspending the responsible
individual in any or all capacities for up to two
years or barring the responsible individual. In a
case against a memberfirm involving systemic
supervision failures, consider a longer suspension
of the firm with respect to any or all activities or
functions (of up to two years) or expulsion
of the firm.

1.

Whether respondent ignored "red flag" warnings that should
have resulted in additional supervisory scrutiny. Consider
whether individuals responsible for underlying misconduct
attempted to conceal misconduct from respondent.

2.

Nature, extent, size and character of the underlying
misconduct.

3.

Quality and degree of supervisor's implementation of
the firm's supervisory procedures and controls.

Consider independent (rather
than joint and several)
monetary sanctions for firm
and responsible individual(s).
Consider suspending
responsible individual in all
supervisory capacities for
up to 30 business days.
Consider limiting activities
of appropriate branch office
or department for up to 30
business days.

1 This guideline also is appropriate for violations of lv\SRB Rule G 27.
2 As set forth in General Principle No.6, Adjudicators may also order disgorgement.
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Supervisory Procedures-Deficient Written Supervisory Procedures
FINRA Rule 2010 and NASD Rule 3010'

_P__ci-'-ai
rin_ p____
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See Principal Considerations in Introductory Section

1.

Whet her deficiencie s allowed vio lative conduct to occur or to
escape detection.

2.

Whet her t he deficiencies made it difficult to determine t he
ind ividual or ind ivid uals responsi ble fo r specific areas of
supervision or compliance.

1_M_o_r;~~:y S-a-,ct-i-o~------1
r
Fi ne of 51,000 to 525,000.

1 Thi s guidel i ne also is appropriate f or vi olat ions of MSRB Rule G·27.

x-._ _.pervision

4

I

- - - - -·- ---- ·- ---..--- ··Suspension, Bar or Ot her Sanction s
In egregio us cases, consider suspending the
responsible individ ual(s) in any or all capacit ies
for up t o one year. Also consider suspending t he
firm w ith respect t o any or al l relevant activities or
functions f or up to 30 business days and thereafter
until t he supervisory procedures are amended to
conform t o rule requ iremen ts.

Schedule A to the FINRA Sanction Guidelines
Violations That Generally Are Not Subject to Censure When Monetary Sanctions of $5,000 or Less Are Imposed

Quality of Markets Violations

Qualificat ion and Membership Viol at io ns

• ACT Violations- FINRARules 7210A - 7280A, 7310 - 7380 and 71108
- 71708

• Continuin g Ed ucat ion - Firm Element

• Backing Away

• Regist ration Viola t ions

• Continuing Ed ucat ion- Regulatqry Element

• Best Execution and Interposi tioning
• Confirmation ofTransact ions {SEC Rule 10b-10)

Reporting/Provision of Information Vio lat ions

• ECN Display Rule

• FOCUS Reports-Late Filing

• Failure to Display Minimu m Size in NASDAQ0 Securit ies, CQS
Securities, and OTC Bulletin Board® Securi ties

• Form BD-Y2K Reports - Late Filing

• Fixed Income Pricing SystemSA' - Trade Reporting and Participant
and Quot ation Obligations
• Lim it Order Display Ru le
• Limit Order Protection Rule
• Locked/Crossed Market
., Options Exercise and Positions Limits
• Options Positiog s Reporting-Late Reporting a nd Fai ling t o Report
!,

• Order Audit Trai'l System (FI NRA Rules 7400 - 7460)

- Forms U-4/U-5- Late Fil ing; Failing to File; Fili ng Inaccura t e
Forms or Amendments
• MSRB Rule G-36 - Unt imely Filing of Offering Documents with
MSRB; Late Filing; Fai li ng to File
" Reportable Events Under NASD Ru le 3070- Late Reporting;
Failing to Report; Filing Inaccurate Reports
" MSRB Rule G-37 Report ing- Late Fil in g; Fail ing to File
• Regulation M Reports- Late Filing; Failing to Fi le
• Request for Automated Transmission ofTrading Data (B lue Sheets)
Failure to Respond in a Timely and Accurate Manner

• Passive Market Maki ng
• Short Sale Violations

Financial an d Operationa l Pract ices Viol ations

• SOES' MRules

• Customer Protection Rule violations

• Trades Executed During a Trading Halt

• Net Capital violat ions

• Trade Reporting- Late Reporting; Failing to Report;
Inaccurate Reporting

• Record keeping violation s

• 1% Rule- SEC Rule 11Ac1-1(c)(l )

• Violations of SEC Rule 17a-11 (Notificat ion Provisions f or
Broker-Dealers) Supervision Violations
• Supervisory Procedures - Deficient Written Supervisory Proced ures

Additionally, censures generally will not be imposed for violations d isposed of under t he Minor Rule Violation Plan pursuant t o FINRA Rules 9216 and 9217.
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District Business Conduct Committee For District No.4, Complainant, v.
Tammy S. Kwikkel-Elliott, Respondent.
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NASD REGULATION, INC.
1998 NASD Discip. LEXIS 4
January 16, 1998

TEXT:
[*1] DECISION
Introduction
This matter was called for review by the National Business Conduct Committee ("NBCC") pursuant
to NASD Procedural Rule 9310. We affirm the finding of the District Business Conduct Committee
for District No.4 ("DBCC") that Tammy S. Kwikkel-Elliott ("Kwikkel-Elliott") violated NASD
Conduct Rule 2110 (formerly Article III, Section 1 of the Rules of Fair Practice) by obtaining funds
from her employer under false pretenses. We order that Kwikkel-Elliott be censured, fined$ 5,000
and barred from associating with any member of the NASD in any capacity. We also uphold the
imposition of costs for the DBCC hearing. n1
n1 The NBCC called this case for review to determine whether the sanctions imposed by
the DBCC were appropriate in light of the conduct in question. The parties were provided no
tice that a hearing of this matter was scheduled for October 7, 1997. Despite receiving this
notice, Kwikkel-Elliott did not attend the hearing, either in person or by telephone. The
NASD regional attorney who presented this matter to the DBCC was available by telephone,
but determined that no further argument was required because Kwikkel-Elliott failed to at
tend. Accordingly, the matter was decided on the basis of the record below and any timely
filed briefs.

[*2]
Background

During all relevant times Kwikkel-Elliot was associated with member firm AAL Capital Manage
ment Corporation ("AAL") as a sales representative and was registered with the NASD as an in
vestment company and variable contract products representative. She is not currently associated
with any member firm.
Facts
In November 1993, Kwikkel-Elliott became associated with AAL as a district representative and
member of its field staff. She was employed in an AAL office located in Jackson, Missouri ("Jack
son Office"). Throughout most of the relevant period, the field staff at the Jackson Office was
composed of Kwikkel-Elliott, another district representative, and a district manager. The Jackson
Office field staff shared in paying the rent, telephone expenses, and the secretary's salary. There was
also evidence that they, along with the field staff of other AAL district offices, jointly advertised
and conducted seminars, and shared in these expenses.
As a district representative and member of the field staff, Kwikkel-Elliott was obligated to pay
for certain sales and promotional materials from AAL, known as "cost items," for use in sales
presentations. Kwikkel-Elliott received [*3] a memorandum from AAL addressed to "All Field
Staff," dated May 2, 1994, entitled "Urgent Update 92." Urgent Update 92 advised the field staff
immediately to cease using listed obsolete cost items. The field staff was instructed to retain all ob
solete cost items until a process for obtaining credit was established.
K wikkel-Elliott received another memorandum from AAL, dated May 31, 1994, entitled "Procedure
Update 273." Attached to this mailing was a copy of AAL's "Promotional Materials Reimbursement
Request Form" ("Reimbursement Request"), which provided the means for AAL field staff to seek
reimbursement for obsolete cost items. Directly above the signature line, the Reimbursement Re
quest included the following attestation: "I have completed the form to the best of my knowledge
and have destroyed the materials noted on the Inventory Worksheet." AAL required those seeking
reimbursement to return the Reimbursement Request by June 30, 1994.
Kwikkel-Elliott completed, signed and submitted the Reimbursement Request to AAL on June 18,
1994. Kwikkel-Elliott requested reimbursement of$ 913.60, but she ultimately received$ 879.60
on or about July 1, 1994, due to an adjustment calculated [*4] by an AAL home office employee.
n2
n2 Kwikkel-Elliott received$ 840 in her payroll check from AAL on July 1, 1994. This
amount represents the adjusted Reimbursement Request amount of$ 879.60, minus$ 39.60
for other supplies that she had ordered.

Thereafter, the other district representative in the Jackson Office happened across a copy of Kwik
kel-Elliott's reimbursement request of$ 913.60. Believing that Kwikkel-Elliott's request was exces
sive for a person who had been with AAL for less than a year, this district representative made a
photocopy of Kwikkel-Elliott's Reimbursement Request and forwarded it to a supervisor outside the

Jackson Office. AAL's Special Investigation Department ("Investigation Department") investigated
the matter and discovered that, of the 697 Reimbursement Requests received from AAL field staff,
Kwikkel-Elliott's Reimbursement Request was one of only 10 that exceeded$ 200. The Investiga
tion Department determined that Kwikkel-Elliott actually had ordered and paid for only$ 7.60
worth [*5] of cost items deemed obsolete by Urgent Update 92 and eligible for reimbursement.
The Investigation Department also confirmed that Kwikkel-Elliott received her funds pursuant to
the Reimbursement Request. n3
n3 The Investigation Department also verified that AAL did not review or alter Kwik
kel-Elliott's Reimbursement Request, other than to adjust it to$ 879.60 because of a miscal
culation of the quantity in a unit of one of the cost items.

When an AAL supervisor confronted Kwikkel-Elliott with this information on August 3, 1994, she
did not claim that she had ordered or paid for all of the cost items listed in her Reimbursement Re
quest. Kwikkel-Elliott asserted, however, that she and the other field staff at the Jackson Office
jointly may have ordered some cost items and, therefore, AAL records would not accurately reflect
all of the cost items that she had ordered. She offered no proof that she had ordered or paid for $
913.60 worth of cost items. She also stated that she simply had estimated the quantity of cost [*6]
items included in her Reimbursement Request. AAL terminated Kwikkel-Elliott's employment at
this meeting. n4
n4 Kwikkel-Elliott was the only AAL employee terminated for submission of an inaccu
rate Reimbursement Request.

Discussion
The complaint in this matter alleged, and the DBCC found, that Kwikkel-Elliott violated NASD
Conduct Rule 2110 by obtaining funds from AAL under false pretenses. Rule 2110 provides that
"[a] member, in the conduct of his business, shall observe high standards of commercial honor and
just and equitable principles of trade." n5 It is well established that conduct that is not directly re
lated to the securities industry may violate Rule 2110. See, e.g., Vail v. SEC, 101 F.3d 37, 38 (5th
Cir. 1996) ("The SEC has consistently held that the NASD's 'disciplinary authority is broad enough
to encompass business related conduct that is inconsistent with just and equitable principles of
trade, even if that activity does not involve a security'.")(citations omitted); In re Leonard John
Ialeggio, Exchange [*7] Act Rei. 37910, at 7 (Oct. 31, 1996) (upholding NASD's finding that re
spondent violated Article III, Section 1 of the Rules of Fair Practice-- now Conduct Rule 2110 --by
inducing his employer to pay for country club fees and emphasizing that misconduct not directly
related to the securities industry nonetheless may violate the NASD rules); In re George R. Beall,
50 S.E.C. 230,231-32 (1990) (finding that respondent's passing of bad checks to his firm in con
nection with options trading in his personal account was a violation of Article III, Section 1 of the
Rules of Fair Practice, now Conduct Rule 2110). n6

n5 Rule 2110 is applicable to associated persons pursuant to Rule 115(a), formerly Article
I, Section 5(a), which states that "[t]hese Rules shall apply to all members and persons asso
ciated with a member. Persons associated with a member shall have the same duties and ob
ligations as a member under these Rules."
n6 See also In re Howard B. Labow, 48 S.E.C. 134, 135 (1985) (affirming NASD finding
that insurance agent violated just and equitable principles of trade by falsifying insurance ap
plication and retaining commission for policy after policy was canceled); In re Thomas E.
Jackson, 45 S.E.C. 771, 772 (1975) (finding that insurance agent's falsification of insurance
applications to earn commissions violated Article III, Section 1).

[*8]
In the current case, it is undisputed that the Reimbursement Request submitted by Kwikkel-Elliott
was inaccurate. She admitted that she personally did not order and pay for all of the items included
in her Reimbursement Request. Nevertheless, Kwikkel-Elliott claimed that she did not act in bad
faith in preparing and submitting an inaccurate Reimbursement Request. She argued that the Reim
bursement Request was confusing and that she believed that it was supposed to have been submitted
on behalf of the other field staff at the Jackson Office, as well as on her own behalf. Kwikkel-Elliott
explained that, as a result of this misunderstanding, all of the cost items ordered by the Jackson Of
fice field staff were included in her Reimbursement Request. She also stated that in preparing the
Reimbursement Request, she did not intentionally exaggerate the number of cost items. Rather, she
estimated the promotional materials in the office storage cabinets. She further asserted that once she
received the reimbursement funds, she intended to divide them among all the members of the field
staff at the Jackson Office. We do not find Kwikkel-Elliott's explanation of the events to be credi
ble.
Kwikkel-Elliott's [*9] assertion that the Reimbursement Request was confusing and that she was
led to believe that it should be submitted on behalf of the Jackson Office is belied by the facts. Pro
cedure Update 273 and the attached Reimbursement Request were addressed to "All Field Staff."
They were not addressed and sent to the Jackson Office or even to the district manager. In addition,
Procedure Update 273 provided that the "home office will reimburse you for those materials that
have a cost associated with them." (emphasis added). The Reimbursement Request instructed the
field staff to "compile all materials you have that are listed on the Inventory Worksheet ... " and
"calculate the amount to be reimbursed to you.... " (emphasis added). Neither the manner of dis
tribution of the correspondence, the instructions contained therein nor the method of reimbursement
suggested that the Reimbursement Requests should be submitted on behalf of anyone other than an
individual person. n7
n7 The Reimbursement Request also had a section where the party seeking reimburse
ment was supposed to check the box that represented his or her position with AAL. Kwik
kel-Elliott checked the box marked "DR" for district representative. There was no box that
could be checked to submit the form for the office as a whole. In addition, Kwikkel-Elliott
placed her registered representative number and Social Security number on the form. She did
not place the numbers of any other member of the Jackson Office field staff on the form.

[*10]
Moreover, notwithstanding her assertion that she found the Reimbursement Request confusing,
Kwikkel-Elliot never sought clarification of the proper procedure to follow. She did not ask anyone
from AAL, including co-workers at the Jackson Office, for assistance in filling out the Reimburse
ment Request, despite the fact that she executed the Reimbursement Request and submitted it to
AAL on June 18, 1994, 12 days before the June 30, 1994 due date. n8 She also did not consult her
co-workers for help in calculating the quantity of cost items to be included.
n8 Both "Procedure Update 273" and the Reimbursement Request provided express in
structions regarding the proper department to contact with questions about the Reimburse
ment Request.

Even if the evidence supported Kwikkel-Elliott's claim that she thought that the Reimbursement
Request was to be made on behalf of the entire office, which it does not, her "estimate" included
both cost items and non-cost items. Kwikkel-Elliott testified that she merely performed a visual
[ * 11] inspection of certain cabinets where promotional materials were kept when she made her
estimate. These cabinets, however, contained both cost items and non-cost items and Kwik
kel-Elliott admitted that she did not distinguish between the two, notwithstanding that only the for
mer items were reimbursable. Thus, her "estimate" would not have been accurate in any event. n9
n9 Kwikkel-Elliott also failed to destroy the obsolete cost items, even though she attested
on the Reimbursement Request that she had destroyed such materials.

Kwikkel-Elliott's claim that she planned to divide the reimbursement funds among all the members
of the Jackson Office field staff is also untenable. She made no attempt to determine what portion of
the cost items included in her Reimbursement Request belonged to which members of the Jackson
Office. Thus, she had no means to determine how to allocate the reimbursement funds. She also
never told anyone that she had submitted the Reimbursement Request on behalf of the Jackson Of
fice.
In addition, [*12] Kwikkel-Elliott never offered any reimbursement funds to any members of the
Jackson Office field staff after the funds were deposited in her account on July 1, 1994. In fact,
within five days of receipt of the reimbursement funds, Kwikkel-Elliott did not have sufficient
funds to share with other members of the Jackson Office field staff. She claims not to have known
that the funds had been directly deposited into her credit union account. However, Urgent Update
273 advised that the reimbursement funds would be included in the payroll checks of those making
requests. She was also sent a payroll document from AAL confirming that the reimbursement funds
had been deposited into her account. Furthermore, if she had intended to share the funds with the

other members of the field staff, it is likely that she would have been watching for the reimburse
ment funds. n10
n10 We note, as well, that the Securities and Exchange Commission ("SEC") has held that
a respondent's claim that the act in question resulted merely from his or her disorganization or
forgetfulness provides no justification for misconduct of the type alleged in this case. See In
re Ernest A. Cipriani, 51 S.E.C. 1004, 1006 n.7 (1994) ("We have held that disorganization
and absentmindedness are no excuse for misappropriation.") (citing In re Stanley D. Gar
denswartz, 50 S.E.C. 95 (1989)).

[*13]
Under these circumstances, we do not find Kwikkel-Elliott's version of events to be plausible. The
evidence indicates that Kwikkel-Elliott did not make an inadvertent mistake, but rather that she
acted in bad faith. She made no attempt to separate cost items from non-cost items, grossly exag
gerated the number of cost items, submitted a Reimbursement Request under false pretenses, and
received reimbursement funds of$ 879.60. Her conduct was inconsistent with high standards of
commercial honor and just and equitable principles of trade. Accordingly, we find that Kwik
kel-Elliott violated NASD Conduct Rule 2110.

Sanctions
The DBCC determined that Kwikkel-Elliott should be censured, suspended for 30 days from asso
ciation with any member firm in any capacity, required to requalify by examination prior to reasso
ciating with a member firm, and assessed costs of$ 1,291.90. In mitigation, the DBCC considered
that Kwikkel-Elliott was under a great deal of personal and work-related stress at the time she pre
pared the Reimbursement Request. The DBCC also found that AAL did nothing to determine the
accuracy of other Reimbursement Requests and did not terminate any other employees for submit
ting [*14] inaccurate Reimbursement Requests. In addition, the DBCC considered that the Reim
bursement Request was a one-time program and that no one at AAL, including Kwikkel-Elliott, had
any prior experience with it. Finally, the DBCC noted that Kwikkel-Elliott had no prior disciplinary
history and that she offered to return the reimbursement funds at the meeting that resulted in her
termination.
We find that the mitigating factors considered by the DBCC do not warrant the lenient sanctions
imposed on Kwikkel-Elliott in light of the severity of her misconduct. First, Kwikkel-Elliott's con
duct cannot be excused by the fact that she may have been under personal and work-related stress.
See In re Leonard John Ialeggio, Exchange Act Rel. No. 37910, at 3-4 (Oct. 31, 1996) (rejecting
contention that misconduct was caused, in part, by respondent's extremely busy travel schedule); In
re Joel Eugene Shaw, 51 S.E.C. 1224, 1226 (1994) (holding that respondent's conduct cannot be
justified by his personal and financial circumstances). Nothing in the record convinces us that the
conduct in question resulted from or was exacerbated by Kwikkel-Elliott's personal or work-related
circumstances. The evidence [*15] clearly supports the finding that Kwikkel-Elliott intended to
obtain funds under false pretenses and there is no indication in the record before us that she would
have acted differently under other circumstances.

Second, whether AAL attempted to verify the accuracy of other Reimbursement Requests and
whether it terminated other employees for similar conduct has no bearing on a determination of the
appropriate sanctions here. As the SEC has emphasized, "it is no defense that others in the industry
may have been operating in a similarly illegal or improper manner." In re Patricia H. Smith, Ex
change Act Rel. No. 35989, at 4 n.8 (June 27, 1995). See also In re Bison Securities, Inc., 51 S.E.C.
327,330 n.10 (1993) ("[O]ne dealer's improper pricing practices cannot legitimize another's."); In re
Donald T. Sheldon, 51 S.E.C. 59, 66 n.32 (1992) ("[E]ven if Sheldon had established that other
firms also misused customer fully-paid securities, that would not have exonerated him."), affd, 45
F.3d 1515 (11th Cir. 1995). AAL discovered, inadvertently, that Kwikkel-Elliott had engaged in
misconduct by filing an inaccurate Reimbursement Request. AAL then terminated Kwikkel-Elliott
and notified the [*16] NASD of her conduct through a Uniform Termination Notice for Securities
Industry Registration ("Form U-5"). AAL's vigilance with regard to the accuracy of other Reim
bursement Requests is of little consequence.
Third, the fact that the Reimbursement Request was a one-time program with which no one had any
prior experience does not provide Kwikkel-Elliott with a basis for mitigation. The forms involved in
this matter were not overly complex or confusing. Moreover, Kwikkel-Elliott never sought assis
tance in interpreting the procedures or in filling out the forms. Under these circumstances, Kwik
kel-Elliott cannot shift responsibility for her misconduct to AAL. Cf. In re Thomas C. Kocherhans,
Exchange Act Rel. No. 36556, at 6 (Dec. 6, 1995) ("[W]e have repeatedly held that a respondent
cannot shift his or her responsibility for compliance with an applicable requirement to a supervisor.
...");In re Ernest A. Cipriani, 51 S.E.C. 1004, 1007 (1994) (rejecting contention that the lack of
adequate supervision justified conduct in question).
Fourth, Kwikkel-Elliott's lack of any disciplinary history offers little solace given the short time in
which she had been registered with the NASD [* 17] and considering the seriousness of her mis
conduct. At the time of the infraction, Kwikkel-Elliott had been registered with the NASD for less
than a year. n11 Receiving funds under false pretenses within a year of becoming registered with
the NASD does not evince an exemplary track record. Cf. In re Henry E. Vail, Exchange Act. Rel.
No. 35872, at 5 (June 20, 1995) (rejecting contention that bar for misappropriation of funds was
unwarranted because of no past disciplinary history), affd, 101 F.3d 37 (5th Cir. 1996).
n11 Kwikkel-Elliot became associated with member firm AAL in August 1993. She took
the Series 6 exam on September 23, 1993, and became registered with the NASD as an in
vestment company and variable contract products representative on September 28, 1993. The
violative conduct occurred on June 18, 1994.

Finally, the DBCC viewed Kwikkel-Elliott's offer to pay back the reimbursement funds as a miti
gating factor. We note, however, that Kwikkel-Elliott's offer occurred only after she was ap
proached by AAL about [* 18] her wrongdoing. There is no evidence suggesting that she would
have made the offer absent such a confrontation. Under these facts, we do not find Kwikkel-Elliott's
repayment offer to be a mitigating factor. See Henry E. Vail, supra, at 6 (rejecting contention that
repayment of money was a mitigating factor when only done because criminal charges had been
filed); Joel Eugene Shaw, supra, at 1227 ("Nor does the fact that Shaw ultimately repaid ... the

money [to the customer] warrant permitting him to remain in the securities business. It appears that
Shaw would have retained [the customer's] money if she had not discovered his conversion."). n12
n12 See also Ernest A. Cipriani, supra, at 1007-08 (holding that the fact that respondent
ultimately paid back the money afforded no justification for the misconduct which, presuma
bly, would have continued had it not been discovered); In re Raymond M. Ramos, 49 S.E.C.
868, 872 (1988) ("[T]he fact that Ramos ultimately paid the money back does not warrant
permitting his return to the securities business where he poses a threat to other investors.").

[*19]
Considering the evidence as a whole, we find that there are no mitigating facts which would warrant
the lenient sanctions imposed by the DBCC below. To the contrary, the facts support the finding
that Kwikkel-Elliott engaged in serious misconduct. As discussed above, Kwikkel-Elliot acted in
bad faith by submitting a materially false Reimbursement Request to her employer, culminating in
her obtaining funds under false pretenses. Although Kwikkel-Elliott's wrongdoing in this instance
did not involve securities or customer funds, the willingness to acquire a sum of money through
questionable means indicates a troubling disregard for basic principles of ethics and honesty which,
on another occasion, might manifest itself in a securities- or customer-related transaction. See
Thomas E. Jackson, 45 S.E.C. 771, 772 (1975) ("Although Jackson's wrongdoing in this instance
did not involve securities, the NASD could justifiably conclude that on another occasion it might.").
As the SEC has noted, the securities industry "presents a great many opportunities for abuse and
overreaching, and depends very heavily on the integrity of its participants." In re Bernard D. Gor
niak, Exchange Act Rel. No. [*20] 35996, at 5 (July 20, 1995) (citations omitted). See also In re
Mayer A. Amsel, Exchange Act Rel. No. 37092, at 11 (April10, 1996) (noting that the securities
industry is "rife with opportunities for abuse.").
In light of our duties to protect the investing public and to ensure the integrity of the market, we
would be remiss in not acting decisively in cases, like the present matter, where the evidence calls
into question the honesty and the veracity of a person associated with a member firm. Because we
find that Kwikkel-Elliott's continued participation in the securities industry presents a risk to the
public, we hold that she is barred in all capacities from associating with any member firm. See
Mayer A. Amsel, supra, at 11 ("Amsel has exhibited a disturbing disregard for the standards that
govern the securities industry.... In light of his deliberate and serious misconduct, we consider his
exclusion from that business a desirable safeguard for both broker-dealers and members of the in
vesting public."); Henry E. Vail, supra, at 6 ("Through his mishandling of these funds, Vail demon
strated a serious misunderstanding of the fiduciary obligations he subjected himself to by becoming
[*21] the Club's treasurer. His actions make us doubt his commitment to the high fiduciary stand
ards demanded by the securities industry."). n13
n13 See also In re Stanley D. Gardenswartz, 50 S.E.C. 95, 97-98 (1989) (upholding
NASD's decision to increase to a bar the one-year suspension imposed on respondent by the
DBCC for misappropriating funds belonging to his employer).

Accordingly, we impose a censure, a$ 5,000 fine, and a bar from associating with any NASD
member firm in any capacity. We also affirm the imposition of costs of$ 1,291.90 for the DBCC
hearing. n14 In light of the bar, we eliminate the requirement that Kwikkel-Elliott requalify by ex
amination prior to reassociating with a member firm. The bar is effective immediately upon the is
suance of this decision. n15
n14 In addition, we agree with the DBCC that restitution is inappropriate. AAL took no
action on Kwikkel-Elliott's offer to return the reimbursement funds. AAL also has withheld
all trailing and renewal commissions due to Kwikkel-Elliott.
[*22]

n15 We have considered all of the arguments of the parties. Such arguments are rejected
or sustained to the extent that they are inconsistent or in accord with the views expressed
herein.
Pursuant to NASD Procedural Rule 8320, any member who fails to pay any fine, costs, or
other monetary sanction imposed in this decision, after seven days' notice in writing, will
summarily be suspended or expelled from membership for non-payment. Similarly, the regis
tration of any person associated with a member who fails to pay any fine, costs, or other
monetary sanction, after seven days notice in writing, will summarily be revoked for
non-payment.

On Behalf of the National Business Conduct Committee,
Joan C. Conley, Corporate Secretary
Distribution of the Kwikkel-Elliott decision for final review and comment before being sent to the
parties:
Deborah Mcilroy __
Norman Sue, Jr. __
(Return to Jim Wrona)
Direct: (202) 728-8381
Fax: (202) 728-8894
Joan C. Conley
Corporate Secretary

January 16, 1998
VIA FIRST CLASS/CERTIFIED MAIL
RETURN RECEIPT REQUESTED

RE: Complaint No. C04960004: Tammy S. Kwikkel-Elliott
Dear Ms. Kwikkel-Elliott:
Enclosed herewith is the Decision of the National Business Conduct Committee in connection with
the above-referenced matter. Any fine and costs assessed should be made payable and remitted to
the National Association of Securities Dealers, Inc., Department #0651, Washington, D.C.
20073-0651.
You may appeal this decision to the U.S. Securities and Exchange Commission ("SEC"). To do so,
you must file an application with the Commission within thirty days of your receipt of this decision.
A copy of this application must be sent to the NASD Regulation, Inc. ("NASD Regulation") Office
of General Counsel as must copies of all documents filed with the SEC. Any documents provided to
the SEC via fax or overnight mail should also be provided to NASD Regulation by similar means.
Your application must identify the NASD Regulation case number, and set forth in summary form a
brief statement of alleged errors in the determination and supporting reasons therefor. You must in
clude an address where you may be served and phone number where you may be reached during
business hours. [*24] If your address or phone number changes, you must advise the SEC and
NASD Regu lation. If you are represented by an attorney, he or she must file a notice of appearance.
The address of the SEC is:
Office of the Secretary
U.S. Securities and Exchange Commission
450 Fifth Street, N.W., Stop 6-9
Washington, D.C. 20549

The address of NASD Regulation is:
Office of General Counsel
NASD Regulation, Inc.
1735 K Street, N.W.
Washington, D.C. 20006

Questions regarding the appeal process may be directed to the Office of the Secretary at the SEC.
The phone number of that office is 202-942-7070.
Very truly yours,
Joan C. Conley
Corporate Secretary
Enclosure

cc: Regional Attorney
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Complaint No. 20 I 0023349601

Complainant,

Dated: May 9, 2014

vs.
Denise M. Olson
Lakeville, MN,
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Respondent submitted a false expense report and converted firm funds. Held,
findings and sanction affirmed.
Appearances
For the Complainant: Jonathan Golomb, Esq., Christopher Perrin, Esq., Daniel Gardner, Esq.,
Depa1iment of Enforcement, Financial Industry Re~:,>Ulatory Authority
For the Respondent: Bruce M . Bettigole, Esq.

Decision
Denise M . Olson ("Olson") appeals a January 4, 2013 Hearing Panel decision. The
Hearing Panel found that Olson falsifi ed an expense report and converted her member firm ' s
fun ds by obtaining payment for personal expenses for which corporate reimbursement was not
allowed, in violation of FINRA Rule 2010.1 For this misconduct, the Hearing Panel barred
Olson from associating with any FINRA member in any capacity. We affirm the Hearing
Panel's find ings of a violation and the sanction it imposed.

The conduct rules that apply in this case are those that existed at the time of the conduct
at issue.
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Olson entered the securities industry in 1991. From September 2004 to June 20 I 0, Olson
was associated with Wells Fargo Advisors, LLC ("Wells Fargo") (fi.>rmerly Wachovia Securities,
Inc.). She registered through the tirm as a general securities representative and general securities
sales supervisor and served as branch manager of the firm's Bloomington, Minnesota office.
Wells Fargo terminated Olson's registrations on June 17, 2010, after uncovering the misconduct
that is at issue in this matter. She is not currently associated with a FINRA member. 2
I I.

Procedural His tory

The Department of Enf()rcement ("Ent(m;ement") tiled a single-cause complaint on
October 7, 2011. Enforcement alleged that Olson purchased personal items using her corporate
credit card and later falsely claimed the expenditure as a business expense. Consequently,
Enforcement averred, Wells Fargo made a $7 40.1 0 payment to Olson's corporate credit card for
a non-reimbursable, personal expense, and she converted firm funds for her personal use, in
violation ofFINRA Rule 20IO.
On November 7, 2011, Olson tiled an answer largely admitting the facts alleged in
Enforcement's complaint. Olson's counsel subsequently conceded that her actions violated
FINRA Rule 201 0. A disciplinary heming, held on October 12, 20 I 2, was therefore limited to
presentations of evidence for the purpose of assessing the sanctions to impose for Olson's
wrongdoing.
The Hearing Panel issued its decision on January 4, 2013. Consistent with
Enforcement's allegations, and given the respondent's admitted liability, the Hearing Panel
found that Olson falsified an expense report and converted firm funds, in violation ofFINRA
Rule 20 I 0. The Hearing Panel concluded that barring Olson's further association with any
FINRA member served as an appropriate, remedial sanction for her misconduct. This appeal
3
followed.

2

After Wells Fargo terminated her, Olson briefly associated with another FINRA member
before registering through Ameriprisc Financial Services, Inc. ("Ameriprise"), as a general
securities representative and general securities sales supervisor. Olson associated with
Ameriprise, and worked as a recruiter for the firm, from March 2011 until December 2012, when
she voluntarily resigned.
3

Olson appealed the Hearing Panel's decision to the National Adjudicatory Council
("NAC"). Under FINRA Rule 9349(c), the NAC provided its proposed written decision to the
FINRA Board of Governors ("FINRA Board"), which exercised its discretionary review powers
under FINRA Rule 9351(a). The decision of the FINRA Board constitutes the final disciplinary
action of FINRA in this matter.

~

Ill.

3

Facts

Wells Fargo issued Olson a corporate credit card. As Wells Fargo permitted, Olson
periodically used the corporate credit card tor both business and personal reasons. An
expenditure that was not reimbursable as a corporate expense under the fim1 's expense
allowance policies, however, remained Olson's personal rcsponsibility. 4
On April 2, 20 I 0, Olson purchased two Apple@ iPods@ for her niece and nephew. She
charged the $740.10 purchase to her corporate credit card. Olson later accounted for the charge
using Wells Fargo's expense-management system. She did not, however, designate the
expenditure as a personal expense. Instead, Olson falsely claimed that she incurred the expense
to purchase branch office equipment, entering the description ''branch equip for new conf room"
in the space provided to justify the outlay as a business cost. Consequently, Wells Fargo paid the
$740.10 charge that Olson incurred to purchase two iPods®.
Wells Fargo began an investigation in May 2010 to address discrepancies in Olson's use
of her corporate credit card. On June 2, 20 I 0, a Wells Fargo auditor questioned Olson about
each of the greater than 140 charges she made to her corporate credit card during an eight-month
period. When they reached the April 2, 2010 charge for $740.10, Olson read the entry
description she provided in Wells Fargo's expense~management system and explained that the
expense represented branch office equipment that she purchased for a conference room. After
the Wells Fargo auditor asked her which conference room the purchase supp01ied, Olson
volunteered that she had in fact purchased two iPods® and admitted that she falsely submitted
the expenditure for approval as a business expense.
Olson provided Wells Fargo a voluntary, hand-written statement acknowledging her
misconduct. Wells Fargo then immediately terminated Olson's employment. 5 Olson reimbursed
Wells Fargo the $740.10 that the fi1m paid to her corporate credit card as a result ofher false
entry.

4

Wells Fargo's expense-management system, which was computer based, included a pre
populated option to identifY an expense charged to the corporate credit card as "personal," in
which case the employee used another on-line system to pay for the personal charge using his or
her own funds.
5

The Uniform Termination Notice for Securities Industry Registration ("Fmm US") that
Wells Fargo submitted to end Olson's registrations with the firm contained the termination
comments: "violation of company policy- misuse of corporate credit card- not compliance
related."
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IV.

Discussion

F!NRA Rule 20! 0 states that "Ia] member, in the conduct of its business, shall observe
6
high standards of commercial honor and just and equitable principles of trade.'' The rule
reaches beyond ordinary legal requirements. See Dep 't (~/Et!fvrccJncnt v. Shvarts, Complaint
No. CAF980029, 2000 NASD Discip. LEXIS 6, at* 12 (NASD NAC June 2, 2000) (discussing
the scope of NASD Rule 2110, the exact predecessor to FINRA Rule 201 0). It sets forth a
standard that encompasses '"a wide variety of conduct that may operate as an injustice to
investors or other participants'" in the securities markets. /d. (quoting Daniel Joseph Alderman,
52 S.E.C. 366, 369 ( 1995), qfj"d, I 04 F.3d 285 (9th Cir. 1997)). In FINRA disciplinary
proceedings, "[tJhe analysis that is employed [under the rule] is a flexible evaluation of the
surrounding circumstances with attention to the ethical nature of the conduct." !d. at * 15.
FINRA's authority to pursue discipline for violations ofFINRA Rule 2010 is sufficiently broad
to encompass any unethical, business-related misconduct, regardless of whether it involves a
security. See Daniel D. Man(J_jf, 55 S.E.C. 1155, 1162 (2002) ("We ... have concluded that
[NASD] Rule 2110 applies when the misconduct reflects on the associated person's ability to
comply with the regulatory requirements of the securities business ....").
The Hearing Panel found, and Olson does not dispute, that she failed to abide by the
fundamental ethical requirements imposed on her as a person associated with a FINRA member
finn. Olson knowingly falsified an expense report, deceitfully obtained Wells Fargo's payment
of personal expenses, and convc1ied her firm's funds. 7 FINRA has consistently f(mnd that such
conduct, or equivalent conduct, is dishonorable and violates FINRA Rule 20 I 0. See Dep 't of
Enforcement v. Saad, Complaint No. 200600670560 I, 2009 FINRA Discip. LEX IS 29, at *19-20
(FINRA NAC Oct. 6, 2009) (finding that the respondent violated NASD Rule 2110 by
submitting false expense reimbursement forms tor a trip he did not take and a cell phone he did
not buy to obtain a disallowed reimbursement), c~ff'd, Exchange Act Release No. 62178, 20 I 0
SEC LEXIS 1761 (May 26, 2010), ajf'd in relevant part, 718 F.3d 904 (D.C. Cir. 2013); Dist.
6

FINRA Rule 2010 applies also to persons associated with a member under FINRA Rule
0140(a), which provides that "[p]crsons associated with a member shall have the same duties and
obligations as a member under the Rules."
7

'"Conversion generally is an intentional and unauthorized taking of and/or exercise of
ownership over property by one who neither owns the property nor is entitled to possess it'" and
is conduct that violates FINRA Rule 2010. John Edward Mullins, Exchange Act Release No.
66373,2012 SEC LEXIS 464, at *33 (Feb. 10, 2012) (quotingFINRA Sanction Guidelines 38
(2007)). Although Olson's false expense reporting did not result in Wells Fargo paying Olson
directly for the two iPods® that she purchased, Wells Fargo, in effect, paid for Olson's personal
expenditure. Under these facts, we agree with the Hearing Panel's conclusion that Olson, with
intent, converted for her own use firm funds that she was not entitled or authorized to possess, in
violation ofFINRA Rule 2010. See id. (finding that the respondent's personal use of gift
certificates and wine, purchased with the funds of a charitable foundation, constituted
conversion).
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Bus. ( 'onduct Comm. v. Klvikkcl-E!!iott, Complaint No. C04960004, l998 NASD Discip. LEX IS
12, at * 13 (NASD NBCC Jan. 16, 1998) {tinding that a registered representative violated NASD
Rule 2110 when she requested and received from her employer reimbursement f()r expenses that
she did not incur); see also Keith Perkins, 54 S.E.C. 989, 992 (2000) (affirming FINRA findings
that a registered representative's submission of false reimbursement requests for seminar
expenses he did not incur violated NASD Rule 211 0), (!fTd, 31 F. App'x 562 (9th Cir. 2002).

We thercfcne al'tirm the Hearing Panel's lindings.
V.

Sanctions

The Hearing Panel barred Olson from associating with any FINRA member in any
capacity as a sanction for her misconduct. X Olson argues that a bar is excessive and punitive, and
she requests that we replace it with a fine and a period of suspension during which she would not
be pennittcd to associate with a FINRA member firm. Enforcement, on the other hand,
steadh1stly objects to our imposing sanctions that result in anything less than Olson's exclusion
from the securities industry. After carefully considering the issues presented on appeal, and the
record that confronts us, we affirm the sanction imposed by the Hearing Panel.
First, in deciding upon the fitting sanction to impose for Olson's misconduct, we have
considered the FINRA Sanction Guidelines (''Guidelines"). 9 The Guideline for conversion is
expressed in remarkably specific tenns and instructs that adjudicators "[b ]ar the respondent
regardless of[the] amount converted." 10 Olson's misconduct, absent mitigating factors, poses

such a substantial a risk to investors and the markets "as to render [her] untlt for employment in
the securities industry" and "a bar is therefore an appropriate remedy." See Charles C. Fawcett,
Exchange Act Release No. 56770, 2007 SEC LEXIS 2598, at *22 n.27 (Nov. 8, 2007) (noting
that the Guideline for conversion is one of only three that propose a bar as the standard sanction
for the underlying rule violation).
Second, we discern from the record a number of troubling, aggravating factors that
further justify barring Olson for her wrongdoing. By intentionally taking funds to which she was
not entitled, Olson exhibited flagrant dishonesty. 11 Moreover, when it came time to account for
8

A majority of the Hearing Panel concurred in the decision to bar Olson. The Hearing
Panel's dissenting panelist concluded that a bar was excessive and punitive, and asserted that a
$5,000 fine and a six-month suspension in all capacities would better serve to remediate Olson's
misconduct.
9

FINRA Sanction Guidelines (2013), http://www.finra.org/web/groups/industry/@ip/
@enf/@sg/documents/industry/pO 1103 8.pdf [hereinafter Guidelines].
10

Jd. at 36. Because a bar is standard, the Guidelines for conversion do not recommend a
fine. ld.
ll

See Guidelines, at 7 (Principal Considerations in Determining Sanctions, No. 13).
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her purchase of two iPodsQ~l in Wells Fargo's expense-management system, Olson knowingly
failed to designate the expenditure as a personal expense. Instead, she t~1lscly claimed that she
incurred the expense to purchase branch oftice equipment and deceitfully entered an untruthttil
description to justify the outlay as a business cost, thus misleading her firm in an attempt to
conceal her misconduct and evade detection. 12 Olson's self-serving behavior resulted in her
obvious financial gain and caused Wells Fargo to pay her for expenses that were her obligation
alone to bear. 13
Finally, we do not find any evidence of mitigation that warrants deviating fi·01n the
standard sanction of a bar in this case. As an initial matter, we note that Olson has throughout
these disciplinary proceedings urged FINRA adjudicators to impose no more than a "brief
suspension" f(>r her misconduct, drawing parallels to the misconduct examined and the sanctions
FINRA imposed in the matters of Department ofEr!forcement v. McCartney and Department (?l
E;!forcement v. Leopold. In those cases, FINRA found that the respondents falsely reported
expenses to their member firms in an effmi to obtain reimbursements or other financial benefits
to which they were not entitled, in violation ofNASD Rule 2110. See McCartney, Complaint
12

13

See id. at 6 (Principal Considerations in Determining Sanctions, No. l 0).

See id. at 6-7 (Principal Considerations in Determining Sanctions, Nos. ll, 17). Olson
testified that she otten personally purchased items for her branch office and did not seek
reimbursement from W c11s Fargo because she viewed the purchases as an opportunity for
"giving back" or "reinvcst[ing]" in the branch. On one such occasion, in September 2009, when
Wells Fargo renovated the branch, Olson purchased two refrigerators with her personal credit
card for $2,056.25, and she did not seek reimbursement. She explained that, at the moment she
falsely claimed her purchase of the two iPods® as a business expense, she made a "quick
decision" based on a momentary and "fleeting thought" to obtain partial "reimbursement" for the
refrigerators by designating her April 2, 2010 charge as a business expense. Olson self
rationalized her acts based on an ill-formed belief that she "was being reimbursed for something
that [she] had already paid for out of [her] own pocket." The fact that Olson "may have been
able to obtain reimbursement for other legitimate expenses if submitted properly does not
exonerate or lessen the significance of[her] unethical conduct." See Saad, 2009 FINRA Discip.
LEXIS 29, at *22. Even were we to assume that Olson did not profit from her misconduct,
which we do not, it would not alter our assessment that barring Olson is in order. See Janet
Gurley Katz, Exchange Act Release No. 61449, 2010 SEC LEXlS 994, at *91-92 & n.66 (Feb. 1,
2010) (sustaining a bar although the respondent "may not have profited directly from
misappropriating some of her clients' funds"). Her deliberate self-help and conscious
unwillingness to follow proper reimbursement channels within her firm reflect negatively on her
ability to comply with basic regulatory requirements. See James A. Goetz, 53 S.E.C. 472, 477
(1998) ("Goetz's misconduct here- disregarding his employer's foundation's fundamental rules
for securing payment of matching gifts ... -reflects directly on Goetz's ability both to comply
with regulatory requirements fundamental to the securities business and to fulfill his fiduciary
responsibilities in handling other people's money.").
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No. 2010023719601,2011 FINRA Discip. LEXIS 60, at *9 (FINRA NAC Dec. 10, 2012)
("McCartney docs not dispute that he intentionally prepared and submitted to Hartford Life a
false expense report and, to support the false report, a t~1bricatcd receipt, a fabricated verification
letter, and a falsified chet:k, t(>r which he received a monetary reimbursement of$500 to which
he was not entitled."); Leopold, Complaint No. 2007011489301,2012 FINRA Oiseip. LEXIS 2,
at *II (FINRA NAC Feb. 24, 20 12) ("There is no dispute that Leopold created fictitious hotel
invoices and f()rgcd the signatures of registered representatives on t~llse verification letters for
the purposes of reducing his tax liability ...."). After <.:onsidering the relevant Guidelines at
play in those cases, FINRA dctcnnined that ban·ing the respondents would not serve a remedial
purpose. See McCartney, 2012 FINRA Discip. LEX IS 60, at *19 & n.l7 ("FINRA sanctions
may be remedial, but must not be punitive."); Leopold, 2012 FINRA Discip. LEX IS 2, at *24 &
n.l5 (same).
In McCartney and Leopold, FINRA tailored remedial sanctions that did not include a bar
after considering the Guidelines, including the specific Guidelines f()r the violations found:
improper use of funds and the f()rgery or f~1lsification of records. See McCartney, 2012 FINRA
Discip. LEXIS 60, at *ll-12 & n.9; Leopold, 2012 FINRA Discip. LEXIS 2, at *15. Unlike the
Guideline for conversion, the Guideline for improper usc of funds recommends that adjudicators
"[ c]onsider a bar" and, where mitigation exists, suspend the respondent in any or all capacities
tor a period of six months to two years and thereafter until the respondent pays restitution.
Guidelines, at 36. The Guideline for forgery and falsification of records recommends that
adjudicators "consider," in cases where mitigation exists, suspending the respondent in any or all
capacities for up to two years and, in "egregious" cases, a bar. !d. at 37.
The decisions in McCartney and Leopold do not mandate that a suspension is the correct
sanction for Olson. "It is well established that the dctcnnination of the appropriate sanction
depends on the facts and circumstances of each case and is not dependent on the sanctions
imposed in other cases." 14 Justin F. Ficken, Exchange Act Release No. 58802, 2008 SEC
LEXIS 3047, at *14 (Oct. 17, 2008). More importantly, the respondents in McCartney and
Leopold were not charged with conversion and their sanctions were assessed using Guidelines
that allow adjudicators flexibility in imposing sanctions for their violations. Enforcement's
decision to charge Olson with conversion, and to seek her bar from the securities industry under
the conversion Guideline, is entitled to deference. G.f Butz v. Economou, 438 U.S. 478, 515
!4

FINRA's decisions in McCartney and Leopold were highly fact specific and did not rest
on the presence or absence of any one aggravating or mitigating factor. See McCartney, 2012
FINRA Discip. LEXIS 60, at* 19 ("Based on the presence of both aggravating and mitigating
factors, and our balancing of these factors, we have detennined that McCartney's misconduct
was serious, but not egregious, and wan·ants a sanction less than a bar."); Leopold, 2012 FINRA
Discip. LEXIS 2, at *23 ("Based on the presence ofboth aggravating and mitigating factors, and
our assigning of moderate weight to mitigating factors, we have detennined that Leopold's
conduct was serious and warrants a downward departure from a bar."). We caution adjudicators
that relying on discrete statements from McCartney and Leopold to support a claim of mitigation
in another case is unsound.
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( 1978) ("An agency official, like a prosecutor, may have broad discretion in deciding whether a
proceeding should be brought and what sanctions should be sought.").
FINRA and other self-regulatory organizations have regularly barred members of the
securities industry who, like Olson, have engaged in the conversion, thett, or misappropriation of
funds belonging to others. Sec Muf!ins,)012 SEC LEXIS 464, at *80 ("We support the NAC's
conclusion that J. Mullins's misconduct 'reveals a troubling disregard for fundamental principles
of the securities industry' ....");Mission Sec. Corp., Exchange Act Release No. 63453, 20 I 0
SEC LEXIS 4053, at *50 (Dec. 7, 2010) ("Applicants' conduct was egregious, and we see no
basis for setting aside FINRA's imposition of sanctions here."); Manojf, 55 S.E.C. at I 166 ("We
agree with the NASD that Manoff's continued presence in the securities industry threatens the
public interest."); Katz, 2010 SEC LEXIS 994, at *88 ("Misappropriating client funds and
making misstatements are serious misconduct, and we have sustained bars as appropriate
sanctions in the past for such conduct."); Eliezer Gurfel, 54 S.E.C. 56, 63 (I 999) ("We note that
the censure and bar are within the range of sanctions recommended ... .");Henry A. Vail, 52
S.E.C. 339, 342 ( 1995) ("His actions make us doubt his commitment to the high fiduciary
standards demanded by the securities industry."), c~ff'd, 101 F.3d 37 (5th Cir. 1996); Ernest A.
Cipriani, 51 S.E.C. I 004, 1007 (1994) ("These various factors ... afford no justification for the
misappropriation of a customer's funds."); Joseph H. O'Brien II, 51 S.E.C. 1112, 1117 (1994)
("It is clear that his continued presence in the securities industry threatens the public interest.");
Richard J Daniello, 50 S.E.C. 42, 46 (1989) ("Daniello misappropriated his employer's funds.
Protection of the securities industry and public investors requires that a severe sanction be
imposed ... .");Raymond M. Ramos, 49 S.E.C. 868, 871 (1988) ("The various factors that
Ramos cites afford no basis for leniency."); Richard Dale Grafman, 48 S.E.C. 83, 85 (1985)
("The hardship visited on Grafman is outweighed by the necessity of ensuring that the exchange
community and public investors are protected against a recurrence of the dishonest actions in
which Grafman engaged."); Dep 't ofEnforcement v. Paratore, Complaint No. 2005002570601,
2008 FINRA Discip. LEXIS 1, at *13 (FINRA NAC Mar. 7, 2008) ("[W]e find that Paratore's
misconduct constitutes a serious departure from the ethical principles prescribed by Rule 2110,
and that the Hearing Panel's imposition of separate bars is therefore warranted."); Kwikkel
Elliott, 1998 NASD Discip. LEXIS 4, at *20 ("Because we find that Kwikkel-Elliott's continued
participation in the securities industry presents a risk to the public, we hold that she is barred ...
.");Lisa A. Ferlitto, NYSE Disc. Action 96-29, 1996 NYSE Disc. Action LEXIS 38, at *4
(NYSE Mar. 19, 1996) ("[T)he Hearing Panel ... determined that Ms. Ferlitto be censured and
permanently barred from membership ....").
Olson also asks that we consider her expressions of remorse and acceptance of
responsibility for her actions as evidence that she will not repeat her wrongdoing in the future.
When questioned about her corporate credit card use during a Wells Fargo audit, Olson
ultimately disclosed that she falsely submitted a personal expenditure for approval as a business
expense, contemporaneously provided a voluntary statement in which she admitted her
misconduct, and repaid her firm. In response to a FINRA information request issued shortly
after Wells Fargo tenninated her, Olson again acknowledged that she knowingly claimed a
personal purchase as a business expense, stating that she "obviously made a mistake" and an
"error" which she regretted. Finally, during her disciplinary hearing, Olson repeatedly accepted
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that she intentionally misled her firm, conceded that her actions were wrong, and testified that
she would not repeat her misconduct.
We, however, dedinc to give mitigative cftcd to these fl1cts. 1'i Acceptance of
responsibility is mitigating "only when it occurs 'prior to detection and intervention by the firm
... or a regulator."' Kent Af. f!ouston, Exchange Act Release No. 71589,2014 SEC LEXIS 614,
at *28 (Feb. 20, 2014) (quoting Guidelines, at 6 (2007)). Here, in response to questioning by a
Wells Fargo auditor, Olson initially clung to the falsehood that the expense in question was a
business expense. Instead of accepting responsibility, she resisted it until her lie became
undeniable. Olson apparently would have remained silent, and her acceptance of responsibility
and repayment of the converted funds to her tirrn likely would not have occurred, absent Wells
Fargo's inquiry into her corporate credit card use. 5'ee Shaw, 51 S.E.C. at 1127 ("It appears that
Shaw would have retained Luthi's money if she had not discovered his conversion."); Kwikkel
Elliott, 1998 NASD Discip. LEXIS 4, at* 18 ("There is no evidence suggesting that she would
have made the offer absent such a confrontation."); Dist. Bus. Conduct Comm. v. Ciurjet,
Complaint No. C9B950010, 1998 NASD Discip. LEXIS 52, at *21 (NASD NAC June 12, 1998)
("[H]is repayment of the funds is not a mitigating factor, as the offer of repayment occtmed only
after he was confronted about his wrongdoing ...."), ajj"d, 54 S. E.C. 56 ( 1999); cf Cipriani, 51
S.E.C. at 1008 (finding that the respondent's conversion "would have continued even longer had
it not been inadvetiently detected" by his customer).
Olson's pledge that she will not repeat her misconduct is unconvincing. Olson failed to
appreciate the gravity of her actions at the time she submitted the false expense report or soon
thereafter. Olson testified that, after marking the charge for the iPods@ as a business expense to
avoid paying for them, she had no concern for what she had done and was unbothered by her
actions. She admittedly did not realize the seriousness ofhcr wrongdoing and did not grasp the
nature of her "mistake" until after Wells Fargo terminated her. We recognize that Olson has no
prior disciplinary history, but her conversion of Wells Fargo's funds was accomplished by her
deliberate falsification of finn records. 16 "These were acts of deception, and we therefore reject
this mitigation argument." See Mark F. Mizenko, 58 S.E.C. 846, 856 (2005) (declining to find
mitigation where the respondent, who forged a signature on a corporate resolution to guarantee
15

The Hearing Panel made no findings concerning Olson's credibility or the credibility of
any other witness who appeared and testified at the hearing below. We therefore make our
findings based upon our review of the entire record. See Dep 't ofEnforcement v. Masceri,
Complaint No. C8A040079, 2006 NASD Discip. LEXIS 29, at *42 n.26 (NASD NAC Dec. 18,
2006). While we have considered the testimony of two character witnesses who attested to
Olson's general reputation for honesty, we conclude that barring Olson is an appropriately
remedial remedy. See Joel Eugene Shaw, 51 S.E.C. 1224, 1227 n.ll (1994) ("We nonetheless
conclude that it is appropriate in the public interest that Shaw be barred ....").
16

We do not accept Olson's argument that her lack of a disciplinary history is mitigating.
See Rooms v. SEC, 444 F.3d 1208, 1214 (1Oth Cir. 2006) ("Lack of a disciplinary history is not a
mitigating factor.").

- J () 

loans and leases for potential customers, asserted that his misconduct was ''aberrant and not part
of a pattern of conduct intended to deceive his employer").
There can be no credible dispute that conversion constitutes one of the most grievous
offenses that can be committed by a securities industry professional. See Mullins, 2012 SEC
LEXIS 464, at *73. Olson's wrongdoing did not involve customer securities or funds, but her
"willingness to acquire a sum of money through questionable means indicates a troubling
disregarciJ(n· basic principles of ethics and honesty which, on another occasion, might manifest
itself in a securities- or customer-related transaction. " 17 See K wikkel-E!Iiott, 1998 NASD Discip.
LEX IS 12, at* l9; accord Dep 't o,/Et?f'orcemcnt v. Mano,[J; Complaint No. C9A990007, 200 l
NASD Discip. LEX IS 4, at *34 (NASD NAC Apr. 26,2001 ), qffd, 55 S.E.C. 1155.
"Notwithstanding the lack of recurrence and [Olson's] expressions of remorse and assurances
against future violations, ... such t~tctors do not outweigh our concern that [she] will present a
threat if we permit [her] to remain in the securities industry." 18 See Gary M. Kornman,
Exchange Act Release No. 59403, 2009 SEC LEXIS 367, at *26-27 (Feb. 13, 2009).
The facts and circumstances of this case lead us to conclude that barring Olson serves a
remedial interest and protects the investing public. See McCarthy v. SEC, 406 F.Jd 179, 188 (2d
Cir. 2005) ("[T]he purpose of expulsion or suspension from trading is to protect investors, not to
penalize brokers."). It will also serve to deter others who may be inclined to steal from their
finns or customers. See Mullins, 2012 SEC LEXIS 464, at *80 ("We support the NAC's
conclusion ... that a bar is 'necessary to deter him and others similarly situated from engaging in
similar misconduct."'); see also McCarthy, 406 F.3d at 189 ("Although general deterrence is not,
by itselt~ sufficient justification for expulsion or suspension, we recognize that it may be
considered as pati of the overall remedial inquiry."). We therefore affirm the bar prescribed by
the Hearing Panel for Olson's misconduct. 19
17

Olson's misconduct was no less serious because it did not involve customers. See
Grqfman, 48 S.E.C. at 85 n.2 ("The fact that he defrauded a brokerage fi1m instead is hardly a
factor in his favor.").
18

Olson argues repeatedly that her conversion of Wells Fargo's funds represented a "single,
fleeting mistake" and that we should find it mitigating that she did not engage in an ongoing
pattern of misconduct over an extended period. See Guidelines, at 6 (Principal Considerations in
Determining Sanctions, Nos. 8, 9). We disagree. "[T]he presence of certain factors may be
aggravating, but their absence does not draw an inference of mitigation." Id. (citing Rooms, 444
F.3d at I 214-15). The Guideline for conversion, which states that a bar is standard "regardless
of [the] amount converted," obviously indicates that a single instance of theft provides ample
justification to bar an individual from the securities industry, no matter the sum involved.
19

In doing so, we do not accept Olson's proposition that we should lessen her sanctions
because of certain financial hardships that she claims she suffered after leaving Wells Fargo. As
the Commission has explained, "[w]e ... do not consider mitigating the economic disadvantages
[respondent] alleges [she] suffered because they are a result of [her] misconduct." See Jason A.
Craig, Exchange Act Release No. 59137,2008 SEC LEXIS 2844, at *27 (Dec. 22, 2008)
[Footnote continued on next page]
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VI.

Conclusion

We affirm the Hearing Panel's tindings that Olson violated FINRA Rule 20 I 0 by
an expense report and converting lirm funds. We also affirm the bar imposed by the
Hearing Panel for Olson's misconduct. rinally, we affirm the Hearing Panel's order that Olson
pay costs in the amount of $1,909.71, and we impose appeal costs of $1,468.85. 20 The bar
imposed herein shall be effective upon service of this decision.
l~tlsifying

On Behalfofthe Board of Governors,

~

Marcia E. Asquith,
Senior Vice President and Corporate Secretary

[ cont'd]
(rejecting argument that the "amount oftime, money, and loss of work" suffered as a result of
misconduct was mitigating). We also do not find it mitigating that Wells Fargo terminated Olson
after discovering her misconduct. See Guidelines, at 7 (Principal Considerations in Detennining
Sanctions, No. 14) ("Whether the member firm with which an individual respondent is/was
associated disciplined the respondent for the same misconduct at issue prior to regulatory
detection."). "As a general matter, we give no weight to the fact that a respondent was
terminated by a firm when detennining the appropriate sanction in a disciplinary case. We
consider the disciplinary sanctions we impose to be independent of a firm's decisions to
terminate or retain an employee." Dep 't ofEnforcement v. Prout, Complaint No. C01990014,
2000 NASD Discip. LEX IS 18, at* 11 (NASD NAC Dec. 18, 2000). In this respect, we note that
Wells Fargo terminated Olson for what it tenned a "violation of company policy." We are
imposing sanctions for conversion, a violation that strikes at the heart of the integrity of the
securities industry. Moreover, the sanctions that we impose in this case, as in all cases, represent
the public announcement of what FINRA condemns, under its rules, as unacceptable conduct for
securities industry professionals.
20

We also have considered and reject without discussion all other arguments advanced by
the parties.
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DECISION
I.

INTRODUCTION

The Department of Enforcement initiated this disciplinary proceeding against
Respondent Denise M. Olson, a fonner General Securities Representative and General
Securities Sales Supervisor with Wachovia Securities, Inc. (later known as Wells Fargo
Advisors, LLC), a FlNRA member finn. The Complaint charges Olson with converting
firm funds by falsifying an expense report, in violation ofFlNRA Conduct Rule 2010,

which provides that "[a] member, in the conduct of its business, shall observe high

standards of commercial honor and just and equitable principles oftrade." Specifically,
the Complaint alleges that Olson used her corporate credit card to purchase two iPods for
her relatives, and then falsely marked the charge as a business expense when submitting
her expense report.
Olson filed an Answer and requested a hearing. In her Answer, she admitted that
she submitted an inaccurate expense report to Wachovia and received reimbursement for
the iPods. However, Olson argued that the Hearing Panel should not sanction her for her
"lapse in judgment." During a pre-hearing conference and at the hearing, Olson
confirmed that (1) she did not contest liability for the conversion cause of action, and (2)
the only issue before the Hearing Panel was a determination ofsanctions. 1
For the reasons discussed below, the Hearing Panel concluded that Olson
committed the violation alleged in the Complaint: conversion offinn funds by falsifying
an expense report, in violation ofRule 2010. A majority of the Panel also concluded that
the appropriate sanction for Olson's misconduct was a bar. 2

1

The Initial Pre-Hearing Conference was held on November 17, 2011. During the conference, Olson,
through her counsel, stated that she was not contesting liability. The November 18, 2011 Order confirmed
the parties• statements and the Hearing Officer's rulings during the conference. On October 2, 2012, the
hearing was conducted in Minneapolis, Minnesota, at which the Hearing Panel confirmed that Olson did
not contest liability. Tr. 16-17,86-87.
2

Enforcement's hearing exhibits are labeled CX-1 through CX-6, and Olson's are labeled RX·l through
RX-11. The parties also submitted three joint exhibits, labeled JX-1 through JX-3. All of the exhibits were
admitted into evidence.

2

II.

FINDINGS OF FACT

A.

Olson's Background and Experience in the Securities Industry

Olson entered the securities industry in 1991. 3 She joined Wachovia in 2004.4 At
Wachovia, Olson was registered with FINRA as a General Securities Representative and
a General Securities Sales Supervisor.' Olson was a Wachovia branch manager from
approximately June 2005 until June 2010.6 In that position, she supervised approximately
50 financial advisors. 7 When supervising the financial advisors, Olson was responsible
for approving their expense reports. 8
Wachovia terminated Olson in June 201 0 as a result ofthe misconduct alleged in
the Complaint: the conversion of firm funds. 9 In early 2011, Olson re-entered the
securities industry when she joined Ameriprise Financial Services, Inc. 10 She is currently
employed at Ameriprise as a recruiter and registered with FINRA as a General Securities
Representative and General Securities Sales Supervisor. 11

Answer~2.

3

~ JX-1, at 3.
5

JX-1, at 5.

6

Jd. ~2.

7

Tr. 19.

8

Tr. 20, 72. Her responsibilities also included the integration of an acquired branch and resulting building
modifications. Answer 1 2.

9

Answer,2.

10

Tr. 43; Answer~ 2; JX-1, at 3.

11

Tr. 43; JX-1, at 5. FINRA has jurisdiction of this proceeding pursuant to Article V, Section 4 ofFINRA's
By-Laws. The alleged misconduct occurred while she was registered with FINRA and associated with
Wachovia, and Olson is currently registered with FINRA.

3

B.

Olson Converted Firm Funds and Falsified an Expense Report

Wachovia provided Olson with a corporate credit card for business expenses. 12
Wachovia's expense policies permitted employees to seek reimbursement for legitimate
business expenses, not personal expenses. 13 Olson periodically used her corporate credit
card for personal purposes. 14 When she did so, she designated those expenditures as
personal on the firm's internal computer system so that she, and not the ~ paid for her
personal expenses. 15
Olson admitted that in April2010 she converted firm funds by charging two
iPods, which were gifts for her relatives, to the firm. 16 Olson's purchase of the iPods,
including her submission ofthe charge as a business expense, and her explanation for her
misconduct are discussed below.
1.

Olson's Purchase of iPods and Submission of False Expense
Report

On April 2, 2010, Olson purchased two iPods at a Best Buy store as gifts for her

niece and nephew. 17 She charged the $740.10 cost of the iPods on her corporate credit
card. 18 On Apri130, 2010, Olson posted the credit card charges she incurred during
March and April to the firm's computerized expense reporting system. 19 Rather than
designate the iPod purchases as a personal expense, she knowingly designated the
12

Answer, 5.

13

JX-2, at 6-7. Despite her supervisory role that required approval ofexpense reports, Olson never read the
relevant Wachovia policies. Tr. 73.
14

See generally CX-1.

15

Answer, 6.

16

Tr. 26, 56-57; Answer, 6.

17

Tr. 55.

18

Tr. 55; Answer, 7.

19

Tr. 56; CX-1, at 9.

4

$740.10 charge as a business expense.20 She falsely described the expense as office
equipment for a branch-office conference room, entering the words "branch equip for
new cofroom" in the "description" column ofthe expense report. 21
As a result of Olson's submission ofthe false expense report, Wachovia paid

$740.10 for the purchase of the iPods. 22 Olson repaid her finn for the iPods after she was

2.

Olson's Explanation for Her Convenion of Firm Funds

Olson's falsification of the expense report came to light in the course of an
internal audit by Wachovia. A Wachovia auditor met with Olson in June 2010 and
reviewed her expense reports.24 When questioned by the auditor regarding the $740.10
charge, Olson initially stated that it was for branch-office equipment for a conference
room. 25 However, when the auditor asked which conference room the equipment was for.
Olson acknowledged using the card for personal purposes and failing to identify the iPod
purchase as personal. 26 She also asserted that she had previously paid for branch expenses
personally, including two refrigerators she purchased in September 2009 when the branch
office was being renovated, without seeking reimbursement. 27 Olson explained that, at the
time she submitted the report, her ''fleeting thought" was that she would get reimbursed

20

Tr. 67, 77, 78; CX-1, at 9; Answer, 8.

21

Tr. 74; CX·l, at 9; Answer1 8.

22

Answer 1 9.

23

Answer, l, 9; Olson's

24

Tr. 62-63.

25

Tr. 64.

26

Tr. 65.

21

CX-2.

Pre-hrg Br. at 3.

5

for the refrigerators by designating the iPod charge as a business expense.28 She "felt ... it
would have possibly balanced itself out in the end."29
During FINRA's investigation, Olson described her misconduct as a "mistake.mo
However, at the hearing, she admitted that she ''intentionally misled [her] company."31
ID.

CONCLUSIONS OF LAW

The Hearing Panel finds that Olson converted $740.10 from Wachovia by
purchasing two iPods with her corporate credit card, which she then paid using finn
funds by falsifying her expense report, in violation ofFINRA Conduct Rule 2010. 32
Rule 2010 is an ethical rule. It requires members and associated persons to
observe high standards ofcommercial honor and just and equitable principles oftrade.
FINRA•s authority to pursue disciplinary action for violations of Rule 2010 is sufficiently
broad to encompass any unethical business-related misconduct, regardless of whether it
involves a security. 33 The test to determine whether conduct violates Rule 2010 is
whether ''the misconduct reflects on the associated person's ability to comply with the

28

Tr. 56-57.

29

CX-2.

30

CX-3, at 3. Olson also stated that she mistakenly used the wrong credit card when purchasing the iPods,
using her corporate card instead of her personal credit card. Tr. S1. She stated that she did not correct the
mistake because of the line ofpeople behind her. Tr. S 1. That said, the basis for the violation was Olson's
dehberate choice, made after the purchase occurred, to obtain reimbursement for a personal expenditure
and to falsify the expense report, not the use of the corporate card. See Dep 't ofEnforcement v. Kaplan, No.
20070077587, 2008 FINRA Discip. LEXIS 22 (OHO June 20, 2008) (involving falsified claims for
payment ofcredit card charges where the firm allowed the corporate credit card to be used for personal
pwposes, so long as personal expenses were paid by the employee).
31
3

Tr. 67.

~ See Henry E. Vail, 52 S.E.C. 339, 342 (1995), ajf'd 101 F.3d 37 (5m Cir. 1996).

33

Dep 't ofEnforcement v. Saad, No. 2006006705601, 2009 FlNRA Discip. LEXIS 29, at *11 (NAC Oct
6, 2009) (finding that a registered person's submission offalse expense reimbursement requests and

receipts to his broker-dealer violated Rule 2110 (now Rule 2010)), ajf'd, Exchange Act Rel. No. 62178,
2010 SEC LEXIS 1761 (May 26, 2010).
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regulatory requirements ofthe securities business and to fulfill [her] fiduciary duties in
handling other people's money."34
Here, not only did Enforcement prove by a preponderance of the evidence that
Olson violated Rule 201 0 by charging personal expenses on her Wachovia credit card
and then obtaining reimbursement from the finn by falsifying her expense report, but
Olson admitted to liability. Accordingly, the Hearmg Panel concludes that Olson violated
FINRA Conduct Rule 2010.
IV.

SANCTIONS

A.

Sanction Gnldelines

FINRA's Sanction Guidelines ("Guidelines") for conversion or the improper use
offunds recommend a bar.35 The Guidelines define conversion for purposes ofimposing
sanctions generally as "an int~tional and unauthorized taking of and/or exercise of
ownership over property by one who neither owns the property nor is entitled to possess
it."36 As discussed above, the Hearing Panel concluded that Olson converted $740.10

from Wachovia. Accordingly, consistent with the Guidelines, the Panel majority
concluded that a bar is the appropriate sanction in this case. 37
B.

Principal Considerations

The parties argued that certain factors set forth in the Principal Considerations in
Determining Sanctions section ofthe Guidelines were applicable. Upon review of the

34

Daniel D. Manoff, 55 S.E.C. 1155, 1162 (2002).

35 FINRA Sanction
36

Guidelines 36 (2011), available at www.finra.org/sanctionguidelines.

Guidelines at 36 n.2.

37

One panelist dissents as to sanctions. The Dissent tracks the National Adjudicatory Council's recent
decision in Dep't ofEnforcement v. McCartney, No. 2010023719601, slip op. (NAC Dec. 10, 2012).
However, in McCartney, the complaint did not allege conversion. McCartney, slip op. at 5-6 n.9.
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Principal Considerations, the Panel majority found several aggravating factors. 38 First, the
Panel majority detennined that Olson~s misconduct was intentional. 39 Crediting Olson's
version ofevents, she knew when she purchased the iPods that she had charged $740.10
to her corporate credit card. Then, when the charge for the iPods appeared on the credit
card statement, she processed it as a business expense. Olson did not inadvertently record

the charge as a business expense; rather, she made a deh'berate decision to do so..w She
claimed that she saw an opportunity to recoup money she thought was owed to her, and
took that opportunity. 41
Second, Olson concealed her misconduct. 42 When seeking reimbursemen~ she
posted the charges to Wachovia's books and records in a manner to conceal the fact that
she was using corporate funds to pay for the iPods. Specifically, she marked her personal
expense as ''branch equip for cofroom." She made no entries to denote the true nature of
the iPod charge, and she never brought her alleged mistake to anyone's attention.
Third, Olson's misconduct resulted in her wrongful gain of$740.10 from her

finn. 43 Olson argued that it is mitigating that her misconduct did not result in financial
hann to any customers. "[W]hile the theft of funds from a customer is an extremely

See McCarthy v. SEC, 406 F.3d 179 (2d Cir. .2005) (finding that, in conn~tion with sanctions, it is
appropriate to consider: (1) all mitigating factors that the respondent bas raised; (2) the seriousness of
respondent's offenses; (3) the corresponding harm that respondent caused to members of the trading public;
(4) respondent's potential gain for disobeying the rules; (5) the potential for repetition of respondent• s
misconduct in light of the cunent regulatory regime; and (6) the detenent value to the respondent and
others). By addressing the Principal Considerations raised by the parties, the Panel majority is not implying
that any sanction guideline other than conversion is applicable to this case.
31

39

Guidelines at 7 (Principal Consideration No. 13}.

.wTr. 78.
41

Tr. 56·57, 81.

42

Guidelines at 6 (Principal Consideration No. I0).

43

Jd. at 7 (Principal Consideration No. 17).
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serious offense, so too is any type of theft.,,... The Securities and Exchange Commission
('"SEC") has emphasized that a theft or violation not involving a customer is not
considered as mitigation.45 Further, the Principal Consideration addressing ''injury'' is not
limited solely to financial injury to public customers. 46 Rather, it directs adjudicators also
to consider the nature and extent ofinjury to the member firm with which a respondent is

associated. 47 In conversion cases, the amount of the gain is irrelevant; there is no de
minimis exception.48 The Panel majority finds that Olson violated her firm's trust and

caused financial injury to her firm.
C.

Olson's Mitigation Arguments

Olson presented several arguments in mitigation. Each is addressed separately
below.49
1.

Acceptance of Responsibility

Olson argued that she is a good, moral person. She contended that she accepts
responsibility for her actions and understands that she made a mistake in marking the
charge as a business expense. However, the Panel majority found the opposite for three
reasons. First, Olson miscoded the iPod charge so that it could not be discovered. Second,
it was only when the Wachovia auditor confronted her that she came forward to correct
44

Dep 't ofEnforcement v. Zulick, 2001 NASD Discip. LEXIS 22, at •36 (OHO Feb. 27, 2001).

4

s See Leonard John Ialeggio, 53 S.E.C. 601,605 (1998) (fact that respondent abused only his employer's
trust is not mitigative); Ltvada Securities Co., 45 S.E.C. 598,600 (1974) (fact of no customer losses does

not mitigate violations).
46

~

1

Guidelines at 6 (Principal Consideration No. 11).

Id.

Id. at 36. See also Saad, 2009 FINRA Discip. LEXIS 29, at •to (involving false claims totaling $1,144),
and District Bus. Conduct Comm. No. 4 v. Kwikkei-EIIiott, 1998 NASD Discip. LEXIS 4, at •3 (NBCC Jan.
48

16, 1998) (involving false claims of$913.60, only about $840 of which was paid). The respondents in those
cases were barred.
49

In addressing Olson's mitigation arguments, the Panel majority is not implying that any sanction
guideline other than conversion is applicable to this case.
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her "mistake." 50 Third, Olson failed to appreciate the wrongfulness of her actions at the
time she submitted the report or soon thereafter.$• After marking the charge as a business
expense to avoid paying for the iPods, Olson stated that she was not concerned about
what she had done and that it never bothered her. 52 Olson testified, ''while I'm being
tenninated I realized that [Wachovia] took it much more serious. I mean, obviously, I
was tenninated for it, so, yes, I realized when I was tenninated that I should never have
marked it as a business expense."53
2.

Laek of Diseiplinary History

The Panel majority rejected Olson's argument that her clean disciplinary history
should mitigate sanctions.54 "While the existence of a disciplinary history is an
aggravating factor when determining appropriate sanctions, its absence is not mitigating.
. . . A respondent should not be rewarded because [s]he may have previously acted
appropriately as a registered person." 55
50

Guidelines at 6 (Principal Consideration No.2) (adjudicators should consider whether an individual
accepted responsibility for and acknowledged the misconduct to his or her employer prior to detection and
intervention by the finn).
51

Unlike the Dissent, the Panel majority did not find that Olson recognized the seriousness of her behavior.
She accepted responsibility only after the finn detected her misconduct. See Dep 't ofEnforcement v. Hunt,
No. 2009018068701, slip op. at 11 (NAC Dec. 18, 2012) (finding acceptance of responsibility is not
mitigating when respondent acknowledges his misconduct after detection by his firm).

52

Tr. 74.

53

Tr. 80.

54

Unlike the Dissent, the Panel majority did not find that Olson's clean disciplinary history wammted a
reduced sanction. The SEC has "repeatedly stated that a 'lack ofdisciplinary history is not a mitigating
factor for purposes ofsanctions because an associated person should not be rewarded for acting in
accordance with his duties as a securities professional."' Howard Braff, Exchange Act Ret. No. 66467,
2012 SEC LEXIS 620, at • 25 {Feb. 24, 2012) (quoting Dennis S. Kaminiski, Exchange Act Rei. No.
65347,2011 SEC LEXIS 3225, at *43 (Sept. 16, 2011) (citations omitted) (noting that respondent's 32
year industry career with an unblemished record was not mitigating); see also Dep 't ofEnforcement v.
Hunt, No. 2009018068701, slip op. at 9 (NAC Dec. 18, 2012) (rejecting argument that lack ofdisciplinary
history was mitigating).
55

Saad, 2009 FINRA Discip. LEXIS 29, at *20; see alsoManojf, 55 S.E.C. at 1165-66 n.l5; Saad, 2010
SEC LEXIS 1761, at *28-29 (May 26, 2010); Dep 't ofEtiforcement v. Newman, 2011 FINRA Discip.
LEXIS 33, at *29 (OHO Mar. 30, 2011).
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3.

Aberrant Lapse in Judgment

Olson also argued that her conduct was an aberrant lapse in judgment, and not
part of a pattern ofconduct intended to deceive her employer. 56 Although the Panel
majority recognizes that Olson has no prior disciplinary historyt her conversion of finn
funds was compounded by her falsification of firm records. Her misconduct was
intentional, evidencing deliberate concealment rather than mere oversight. These were
acts ofdeception, and the Panel majority therefore rejects this mitigation argument. S7
4.

Financial Difficulties

Olson asserted that she bas suffered enough. Specifically, she lost her job at
Wachovia, and then ultimately found a lower paying position at Ameriprise. sa The Panel
majority found that Olson's job loss and resulting financial difficulties are irrelevant
factors in detennining the appropriate remedial sanction for her misconduct. Sanctions
are remedial in nature, not punitive. They are designed to prevent future barm.S9
Accordingly, the fact that Olson was fired, or has already suffered, is not a factor in
determining sanctions. 60

56

Guidelines at 6 (Principal Consideration No. 8).

" Cf Mark F. Mizenko, Exchange Act Rei. No. 52600, 2005 SEC LEXIS 2655, at *17 (Oct 13, 2005)
(rejecting aberrant mitigation argument for forgery violation).
58

Tr. 42-43.

S9 First

California Co., Admin. Pro. File No. 3-4647, 1976 SEC LEXIS 2767, at .,0 (May 20, 1976).

60 Dep't ofEnforcement v.

Correro, No. E102004083702, 2008 FINRA Discip. LEXIS 29, at *21 (NAC
Aug. 12, 2008);Dep't ofEnforcement v. Prout, No. COI990014, 2000 NASD Discip. LEXIS 18, at *11
(NAC Dec. 18, 2000); Dep 't ofEnforcement v. Hunt, No. 2009018068701, 2011 FINRA Discip. LEXIS 52,
at *28 (OHOOct. 17,2011), affd. (NAC Dec. 18, 2012).
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5.

Offset for the Purchase of Refrigerators

Olson explained that her reimbursement for the iPods was offset by the fact that
she had spent significant sums of money for refrigerators for the finn. 61 Specifically,
Olson testified "I had already spent a lot ofmoney out ofmy own pocket, and that I
would let this go through as a business expense and not a personal- not mark it as a
personal expense.»>il '7he suggestion that [she] may have been able to obtain
reimbursement for [such expenses] if submitted properly does not exonerate or lessen the
significance of [her] unethical conduct.m3 If Olson wanted to be reimbursed for the cost
ofthe refrigerators, she should have sought reimbursement honestly. The case law is
clear that one may not help oneself to her employer's money because she believes that
her employer owes her money for something else. 64
6.

Repaid the Flrm

Olson asserted that she repaid the finn "long before FINRA contacted her.' 965
While she may have repaid the firm before being contacted by FINRA, she did not do so
before Wachovia terminated her. 66 Her repayment was a result ofbeing caught, not of
being honest or remorseful, and does not undercut the need for a bar here. There is no
evidence that she would have repaid Wachovia absent being confronted about the charge.
Any mitigation for repaying the money, or for accepting responsibility, must be based on

61

Tr. 77.

62

Id.

63

Saad, 2009 FINRA Discip. LEX!S 29, at *22.

64

Dep 'I ofEnforcement v. Doan, No. 2009019637001, 2011 FINRA Discip. LEXIS 56, at *9 (OHO Sept.
19, 2011); Newman. 2011 NASD Discip. LEXIS 33, at •27; Saad, 2009 FINRA Discip. LEXIS 29, at *22;
Zulick, 2001 NASD Discip. LEXIS 22, at *36.
65

Answer~ 9.

66

Respondent admits having repaid the money at tbe firm's request. Olson's Pre·hrg Br. at 3.
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a respondent's actions that come before the misconduct is detected and the respondent is
confronted by the firm. 67
D.

Conclusion

The Panel majority concluded that a bar is consistent with the Guidelines and is
the appropriate remedial sanction. Olson held a position ofsignificant responsibility at
Wachovia, supervising approximately 50 financial advisors. Her duties included
reviewing expense reports ofothers. In her position, she should have been highly
sensitive to the wrongfulness ofher misconduct. Instead, she converted firm funds and
never gave it a second thought until she was confronted by Wachovia. As the SEC held in
a similar case, "[Olson's] submission of the falsified expense report, and resulting
financial benefit, reflects negatively on both [her] ability to comply with regulatory
requirements and [her] ability to handle other people's money."68 Accordingly, the Panel
majority bars Olson from associating with any FINRA member.69
V.

ORDER
Respondent Denise M. Olson is barred from associating with any FINRA member

firm in any capacity for conversion of firm funds, in violation of FINRA Conduct Rule

2010. In addition, Olson is ordered to pay costs in the amount of$1909.71, which
includes an administrative fee of$750 and hearing transcript costs of$1,159.71.
The bar shall be effective immediately if this decision becomes FINRA 's final
disciplinary action. The payment of costs shall be due on a date set by FINRA, but not
61

Guidelines at 6 (Principal Considerations Nos. 2, 4); Kaplan, 2008 FINRA Discip. LEXIS 22, at *15;
Kwikkel·Elliott, 1998 NASD Discip. LEXIS 4, at *17·18.
68

Saad, 2010 SEC LEXIS 1761, at *14.

69

The Panel majority considered the testimony of Olson's two character witnesses who testified as to her
honesty and reputation in the community. We nonetheless concluded that it is appropriate in the public
interest that Olson be barred from association with any FINRA member.
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sooner than 30 days after this decision becomes FINRA's final disciplinary action in this
proceeding. 70

71~ d. ~,~/L'J-

MaureenA.Delaney
~Hearing Officer
For the Hearing Panel Majority

-~T

DISSENT

Panelist, dissenting, with regard to sanctions:
I respectfully dissent from the sanction imposed on Respondent Olson as I would
impose a six"month suspension and a $5,000 fine rather than a bar for her violation of
Rule2010.
Here, the evidence supports a sanction for Olson short of a bar. The case involves
a single mistake by Olson mischaracterizing a $740.10 personal expense as a business
expense. There is no pattern or practice ofOlson violating industry rules or violating her
employing broker-dealer policies, intentionally or otherwise. Furthermore, there was no
customer harm.
I do not agree with the Panel majority's conclusion that several aggravating and
no mitigating factors exist and, for the reasons outlined below, I find that Olson's
violation was serious, but not egregious. "The relevancy and characterization of[an
aggravating or mitigating] factor depends on the facts and circumstances ofa case and the
type ofviolation."71 Balancing the factors present in this case, I find that lesser sanctions

70

The Hearing Panel has considered and rejects without discussion all other arguments of the parties.

71

Guidelines at 6.
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would be appropriately remedial. 72 In my opinion, simply alleging conversion should not
mandate a bar. My position and proposed sanction is consistent with the National
Adjudicatory Council's December 10,2012, decision inDep't ofEnforcement v.

McCartney73 where the facts and circumstances are remarkably similar.
Olson's testimony was extremely credible. She recognized the seriousness of her
behavior, was truly remorseful, and accepted the consequences of her actions. She
aclmowledges that a serious sanction is warranted for her misconduct, is genuinely
ashamed of her behavior, and avows that her lapse in judgment will not be repeated.
Furthennore, Olson took full responsibility for her mistake. 74 I also note that Olson
admitted her misconduct from the outset ofthe inquiry and immediately repaid the funds
to her employer. I further find that Olson testified consistently throughout the course of

72

I am guided by the recent action in Dep 't ofEnforcement v. Leopold, No. 2007011489301, 2012 FINRA
Discip. LEXIS 2 (NAC Feb. 24, 2012), which is a similar case. In Leopold, the NAC upheld the Hearing
Panel's findings that Leopold fabricated in excess of 20 hotel invoices and broker-dealer verification
letters. The Leopold Hearing Panel barred Leopold. On appeal, the NAC reduced Leopold's bar to a
$25,000 fine and a one-year suspension. The NAC found that Leopold demonstrated remorse, recognized
the significance of his misconduct, accepted responsibility for his actions, acknowledged that a serious
sanction was in order, and vowed that similar misconduct would not recw', The NAC also noted that
Leopold admitted his misconduct from the outset to his firm's investisators and to FINRA's examiners, and
that his testimony was consistent throughout the course of the proceedi.ns. In Leopold, the NAC balanced
these factors with the absence of aggravating factors, such as harm to customers and significant loss to the
firm, and determined that Leopold's misconduct was serious, but not so egregious as to warrant a bar. In
light of the Leopold decision and to "promote consistency in the imposition of remedial sanctions,,. the
NAC reached a similar conclusion in Dep 't ofEnforcement v. McCartney. See McCartney, slip op. at 5·6
n.6. (citing Leopold, 2012 FINRA Discip. LEXIS 2, at •17).
73

Dep 't ofEnforcement v. McCartney, No. 2010023719601, slip op. (NAC Dec. 10, 2012).

74

See Keith Perkins, 54 S.E.C. 989, 994 (2000) (finding respondent's recognition that his submission of
~ntly dishonest to be mitigating); Leopold, 2012 FlNRA
Discip. LEXIS 2, at •20-22 (holding that respondent's expression ofremorse, recognition of the severity of
his misbehavior, acceptance of responsibility, and vow that lapses in judgment will not be repeated support
reducing the sanction from a bar); Dep't ofEnforcement v. Nouchi, No. El02004083705, 2009 FINRA
Discip. LEXIS 8, at •II (NAC Aug. 7, 2009) (concluding that a sanction should fall within the lower end
of the relevant Guidelines range where, among other factors, the respondent expressed "sincere remorse").
false expense reimbursement requests was

15

the underlying investigations and at the hearing.75
Olson has worked in the securities industry for more than 20 years without
incident (other than this matter). Olson did not engage in numerous acts ofmisconduct, a
pattern ofmisconduct, or misconduct that extended over a lengthy period oftime, and
since then has not repeated her misconduct.76 I find that Olson's misconduct appears to be
a one-time, isolated incident. 77
Balancing the facts and circumstances ofthis case, I have detennined that Olson's
misconduct was serious, but not egregious, and warrants a sanction ofless than a bar. I
find that Olson breached her duty as an associated person to act ethically and in a manner
that comports with high standards ofcommercial honor and just and equitable principles
oftrade. I also find that Olson failed to use sound judgment by knowingly submitting a
personal expense as a business expense. Olson, however, appears to understand fully the
magnitude of her failings and is genuinely remorseful.

7
'

See Dep 't ofEnforcement v. Cuozzo, No. C9BOS0011, 2007 NASD Discip. LEXIS 12, at *35-36 (NAC
Feb. 27, 2007) (holding that factors that militate against finding respondent's misconduct to be earegious
include that respondent did not attempt to conceal his false dating of documents from investigators;
expressly acknowledged that his conduct may have harmed firm customers; accepted responsibility for his
misconduct; and expressed remorse and offered sincere apologies for his actions throughout these
proceedings); Dep 't ofEnforcement v. Foran, No. C8A990017, 2000 NASD Discip. LEXIS 8, at *22-23
(NAC Sept. 1, 2000) (reducing Hearing Panel bar where, when confronted, respondent immediately
admitted that he had converted firm funds, repaid the firm the amount he converted, and cooperated with
investigators and regulators).
76

Guidelines at 6 (Principal Consideration Nos. 8, 9).

But see Dep 't ofEnforcement v. Saad, No. 2006006705601, 2009 FINRA Discip. LEXIS 29, at ~-24
(NAC Oct. 6, 2009) (finding that misconduct was premeditated and 0118oing where respondent covered up
his misconduct for nearly a year, and he fabricated an elaborate lie regarding a two-day business trip that
oover occurred, lied to obtain reimbursement for an acquaintance's purchase of a cell phone, misled his
office staff as to his whereabouts for two days, manufactured numerous false receipts, misled a state
examiner and FINRA examiner, and hedged his answers in a FINRA on-the-record interview), ajfd, 2010
SEC LEXIS 1761; Dep't ofEnforcementv. Manoff, No. C9A990007, 2001 NASD Discip. LEXIS 4, at
*33-34 (NAC Apr. 26, 2001) (finding misconduct egregious where respondent exploited aj~or employee,
actively concealed his misconduct during the firm's and regulator's investigations, provided conflicting
accounts of events, and failed to show remorse or admit wrongdoing), ajJ'd, SS S.E.C. 11 SS (2002).
77
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Unlike the Panel majority, I cannot agree that Olson's misconduct warrants such a

severe sanction. Thus, I would suspend Olson from associating with any member fum in
any capacity for six months and assess a $5,000 fine rather than bar her from the industry.
I find that these sanctions are appropriately tailored to address Olson's misconduct.18

Copies to:

Denise M. Olson (via overnight and first-class mail)
Bruce Bettigole, Esq. (via electronic andfirst-class mail)
Jonathan Golomb, Esq. (via electronic and first-class mail)
Daniel Gardner, Esq. (via electronic mail)
David R. Sonnenberg, Esq. (via electronic mail)

78
FINRA sanctions may be remedial, but must not be punitive. McCarthy v. SEC. 406 F.3d at 188-89;
Guidelines at 2. A remedial sanction is designed to correct the harm done by respondent's wrongdoing and
to protect the trading public from any future wrongdoing the respondent is likely to commit. McCarthy, 406
F.3d at t 88. In addition to remediation, deterrence may also be relied upon as an additional rationale for the
imposition of sanctions. ld
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She should be

1

she shouldn't even be suspended.

2

allowed to continue unfettered in the industry.

3

What you won't see here is any

4

extraordinary circumstances justifying the

5

departure from what the NAC has previously said

6

is and should be the standard sanction for her

7

conversion.

8

conversion that the guidelines in the case law

9

say should result in a bar.

We'll see a run-of-the-mill

Lastly, working in the securities

10

11

industry is a privilege; not a right.

12

unfortunately, she gave up that right.

13

you.
MR. BETTIGOLE:

14

And,
Thank

Members of the

15

panel, this case is about whether Ms. Olson

16

should be thrown out of her job as a recruiter

17

for Ameriprise, as well as the entire

18

securities industry, for a single foolish

19

mistake that has already devastated her.

20

sure that you've noticed that Ms. Olson is

21

already crying.

22

devastating for her.

23

admitted what she's done.

24

responsibility for i t from the day that i t was

25

first brought up here when she thought she was

212-267-6868
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1

you needed in a hurry.

2

Q.

3

other people in the branch have corporate

4

cards?

5

A.

Not that I'm aware of.

6

Q.

Were employees of Wachovia and Wells

7

Fargo allowed to use the corporate card for

8

personal expenses?

9

A.

As I found out, they could do that.

10

Q.

How did you find that out?

11

A.

When it happened, I asked -- when i t was

12

brought to my attention -- I have two people

13

that do

14

my managers, and they would roll back up to me

15

and they showed me this.

16

these things.

17

occasionally, at least.

18

Denise had a couple of personal items on there.

19

And I asked the question -- at A.G. Edwards we

20

weren't allowed to do that.

21

did this happen?"

22 :

allowed to do it, but it's frowned upon."

23

Q.

Who told you i t was frowned upon?

24

A.

The region.

Q.

Was there a particular person at the

25

j

Did she have responsibility for -- did

that would review the expenses for

I would have to see

I should be looking at them
And there would be

I said, "Why?

How

And they just said, "She's

I

L__
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1

agreed to, and I do intend to call her.
MS. DELANEY:

2
3

Let's proceed in that

fashion.
MR. GOLOMB:

4

Okay.

Subject to

5

calling Ms. Olson, having an opportunity to

6

question her, the Department rests.
MR. BETTIGOLE:

7

8

Olson.
MS. DELANEY:

9

duly sworn, was examined and testified as follows:

12
13

Okay.

DENISE OLSON,

10
11

I'll call Denise

DIRECT EXAMINATION
BY MR. BETTIGOLE:

14

Q.

Can you please keep your voice up.

15

A.

Okay.

16

Q.

Can you start by just telling the panel

17

about your educational background.

18

A.

19

from Duluth, Minnesota.

20

University of Minnesota Duluth for just over

21

two years; then left school and got married.

22

So, my education is just a brief history of

23

attending the University of Minnesota Duluth.

24

Q.

You went there for two years?

25

A.

Correct

212-267-6868
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1

Q.

2

that?

3

A.

I

4

Q.

So, when did you start working in the

5

securities industry?

6

A.

7

subsidiary of Piper Jaffray called Piper

8

Capital Management in September of 1991 as a

9

receptionist.

Did you ever go back to school after

have not.

started at Piper Jaffray -- a

I

10

Q.

11

in the industry.

12

A.

13

Piper.

14

was promoted to a different role in the

15

marketing department.

Take the panel through your job history

Okay.

16

started as a receptionist at

did that for about six weeks before I

I

I

I

worked in the marketing department and

17

I

18

system for fulfillment for our closed end

19

mutual fund products to send out literature to

20

outside advisors at outside firms.

helped them develop a contact management

21

I

worked in the marketing department for

22

about two years.

23

branch.

24

Capital out to being a sales assistant in

25

Bloomington office of Piper Jaffray.

212-267-6868
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1

as a sales assistant in training for one year.

2

Then I was asked to work with two advisors in

3

the office no longer in training.

4

was there for six years working with one

5

advisor.

And I -

I

I ended up being his junior partner.

My last year at Piper, I loved working

6
7

with Charlie, and became the product manager

8

for 401(k) plans and 529s.

9

our specialty on our team was working with the

That was kind of

10

529 plans and participants.

So, I went into

11

the home office to help the whole firm with the

12

401(k) plans.
I took that role when Piper Jaffray was

13

14

about to be spun off by US Bank and US Bank

15

started shutting down departments that we

16

didn't need.

17

department was going to be -- i t had already

18

been cut in half and then again in half again,

19

so there were only two people left.

And, so, I knew that our

So, I decided to take a role as

20
21

financial advisor in training with Morgan

22

Stanley.

23

did that for a year, and they closed our branch

24

in Edina, Minnesota.

It was just Morgan Stanley then.

I

At that time when that was closing down

25
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1

I had met Craig Dahl, my former supervisor, at

2

Wachovia, and he asked me if I would consider

3

coming over as their operations manager to help

4

with their Prudential Securities merger into

5

the Wachovia Securities office.

6

hired on to be the operations manager.

7

helped move all the advisors in the Prudential

8

office over to -- literally across the street

9

to the Wachovia Securities office due to that

10

And, so, I was
And I

merger.
I did that role for six months before my

11

12

complex manager, unfortunately, drove his

13

snowmobile into a tree and passed away.

14

so, my supervisor was promoted to be the

15

complex manager, who was Craig Dahl.

16

I was asked to consider taking the role of

17

branch manager for that office.

And,

And then

I was asked to take my 9/10 licensing.

18

19

So, I took my license and they offered me a

20

couple other branches outside of state, and I

21

decided to not move away.

22

offer me my own office to supervise, so I

23

supervised the Wachovia Securities office in

24

Bloomington for several years.

They did eventually

I was terminated by Wells Fargo and was

25
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1

out of work for nine months.

And then I was

2

offered a job at Ameriprise.

So, I've been at

3

Ameriprise in the recruiting department,

4

experienced advisory recruiting.

5

recruit advisors from other firms.

6

actually the internal resource.

7

occasion, but my job is based here in the

8

headquarters.

9

And I've been doing that for about a year and a

So, I help
I'm

I travel on

It's a role I very much enjoy.

10

half.

11

Q.

12

year at Wachovia before you were terminated,

13

what was your approximate total compensation,

14

so i t would have been, I think, 2009?

15

A.

2009, I believe that was $203,000.

16

Q.

And when you got your current position,

17

what was the salary?

18

A.

My base is $70,000.

19

Q.

$70,000?

20

A.

Correct.

21

Q.

And at that point you had the

22

possibility of some small bonuses?

23

A.

24

bonuses when we hire advisors.

25

Q.
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Let's go back to your time at Wachovia

1

Q.

2

and your use of the credit card.

3

A.

Yes.

4

Q.

First, more generally, did you make any

5

purchases with your own money for your branch?

6

A.

Yes.

7

Q.

Can you describe for the panel what you

8

did?

9

A.

Sure.

I

saw my office as being a

10

business, so i t was something to reinvest in.

11

So,

12

several times over many years.

13

many times where I would buy decorative items

14

or furniture-type items or meals.

15

bonused the staff out of my own paycheck.

16

i t was my way of giving back to the branch and

17

making i t a more comfortable place for people

18

to work.

19

Q.

20

things?

21

A.

22

came out of my paycheck, though.

23

wasn't -- I didn't pay the people separately.

24

Q.

But, still, your money?

25

A.

Correct.

212-267-6868
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And i t wasn't-- there wasn't some

1

Q.

2

policy calling for you to pay people bonuses,

3

was there?

4

A.

No.

5

Q.

We've heard a little bit about some

6

refrigerator purchases.

7

for the panel?

8

A.

9

refrigerators or -- I don't understand.

Can you describe those

Would you like me to describe just the

10

Q.

11

buying the refrigerators, yes.

12

A.

Okay.

13

Q.

What were the circumstances?

14

that come up that you were buying the

15

refrigerators?

16

A.

17

away from the Wachovia office that I manage.

18

And with the A.G. Edwards and Wachovia merger

19

we closed the A.G. Edwards office.

20

the branch manager.

21

other manager did not get the role.

22

reinterview for our job.

23

job as branch manager.

24

the advisors from the A.G. Edwards office, we

25

had to close down their space and move

212-267-6868
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So, I got to keep the
And in bringing over

VERITEXT REPORTING COMPANY
www.veritext.corn

516-608-2400

Page 47
1

everybody into a space that wasn't big enough

2

for this many people.

3

phases of build-out.

4

floor and then we remodeled the space that most

5

of the advisors sat on, which was 17, which is

6

also where I sat.

7

first and then we did the 17th floor, which

8

took a lot longer.

9

to build out that space because of the number

So, I had multiple
We added space on one

We built out the lower level

It took about three months

10

of advisors i t affected.

I'm sorry.

I ' l l slow

11

down.

12

Q.

13

A.

14

to move advisors from one half of the floor to

15

take up the carpet and to knock down walls and

16

to refurbish the space.

17

into temporary spaces.

18

all summer, moving people around, I was very

19

excited to be done with the construction, and

20

everybody was supposed to move back over a long

21

weekend.

.Take your time.
We had to do i t in phases because we had

So, we moved people
And after doing this

Friday night -- everybody went home on

22
23

Friday at approximately 3:00, and the movers

24

came in, and we were putting everything back

25

after i t being a mess for quite some time.
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1

brought everybody's furniture back in, set up

2

all the offices.

3

they brought back the kitchen.

4

last thing to be put back together.

5

refrigerator in storage during the entire

6

build-out.

7

with mold because i t had been closed for the

8

entire time.

9

coworker tried to clean out the refrigerator.

10

And we just could not get i t clean enough for

11

what I felt was okay for people to put their

12

food or to need ice -- or put ice in their

13

beverages for.

14

buy -- anything that we did for one floor we

15

always had to do for the other floor just to

16

make sure that everything was even.

17

to Lowe's and purchased two refrigerators.

18

had them delivered so that when everybody came

19

back to the office everything was done; there

20

wasn't more that needed to be taken care of.

21

We were all so excited to finally be finished

22

with all of the moving.

23

to go buy new refrigerators.

24

Q.

25

binder at Exhibit RX-6, can you tell us what

212-267-6868

And at the end of the evening
That was the
We had a

When we opened i t up, i t was filled

And, so, myself and another

So, I decided that I would go

So, I went
I
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1

that exhibit is?

2

A.

3

I had purchased for the office.

4

Q.

5

please.

6

A.

7

refrigerators I purchased for the office.

8

Q.

9

about $958.40 for each of the refrigerators?

That is a receipt for the refrigerators

I'm sorry.

Can you keep your voice up,

Those are the receipts for the

And, so, according to this receipt, it's

10

A.

Correct.

11

Q.

And how did you pay for this?

12

A.

My credit card.

13

Q.

Your personal credit card?

14

A.

Yes.

15

Q.

If you'll take a look at Exhibit RX-5.

16

A.

Yes, sir.

17

Q.

Is that the statement from your personal

18

credit card?

19

A.

Yes.

20

Q.

If you'll turn to the last page, back to

21

the refrigerator item, that over $2,000 charge

22

that's identified as Lowe's, is that the same

23

as what we just talked about for the

24

refrigerators?

25

A.

212-267-6868
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1

Q.

You paid that off with your own funds?

2

A.

Correct.

3

Q.

Did you ever seek reimbursement

4

specifically for this?

5

transaction, did you ever put in to be

6

reimbursed for these refrigerators?

7

A.

8

could be reimbursed and they said no.

9

Q.

No.

After I

Leaving aside the iPod

was terminated I

asked if I

But before all of that came up and you

10

bought the refrigerators -- this was September

11

7 of '09, is that right?

12

A.

Correct.

13

Q.

You didn't ask to be reimbursed then,

14

right?

15

A.

No.

16

Q.

Why not?

17

A.

I didn't have any intention of being

18

reimbursed for them.

19

Q.

20

you were going to just sort of give back to the

21

branch?

22

A.

Yes.

23

Q.

Let's tell the panel about the iPod

24

purchases.

25

Buy?
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How did this start being at Best

VERITEXT REPORTING COMPANY
www.veritext.com

516-608-2400

- - -·-·- --

,---------------·· ·-------- -

Page 56
1

1

card , directing your attention to page 9 of 11,

2

the second item from the top, the Best Buy

3

purchase , i t looks like you entered " Branch

4

equipped for new" -- i t says " COF" -- for

5

conference room .

6

A.

I did .

7

Q.

Describe to the panel what the

8

circumstances were of making this entry.

9

your time.

Did you make that entry?

Take

10

A.

11

expense , i t comes into an expense system.

12

you can either mark i t as personal or mark i t

13

as business .

14

purchase as a business expense when i t was

15

truly a personal expense .

16

Q.

You understand that that's wrong?

17

A.

Yes , I do .

18

Q.

Was this something that you were

19

dwelling on , spending any amount of time

20

thinking about when you did it?

21

A.

22

of the fact that I had already paid for the

23

refrigerators.

24

Q.

25

for the refrigerators , right?

21 2-267-6868

When you enter onto the system an
And

And I inaccurately marked this

No , I didn ' t .
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1

A.

Yes.

2

Q.

So, you're not claiming that it's okay

3

to have done i t like this?

4

A.

No.

5

Q.

But, as you said, this was a fleeting

6

thought when you entered it?

7

A.

Yes.

8

Q.

Had you done anything like this before?

9

A.

No.

10

Q.

Have you done anything like i t since?

11

A.

No.

12

Q.

If we look back through this exhibit, as

13

you've already heard during Mr. Mirabella's

14

testimony, there are a lot of personal charges

15

of yours.

16

A.

Yes.

17

Q.

At least some every month for what we

18

have records of here, right?

19

A.

Yes.

20

Q.

Did you share the understanding that

21

Mr. Mirabella talked about, that using the card

22

for personal expenses was permitted?

23

A.

Yes.

24

Q.

He testified about somebody who isn't

25

here to testify saying i t was frowned on.
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1

you ever remember anyone saying i t was frowned

2

on?

3

A.

No.

4

Q.

You had used the card on occasion for

5

personal expenses before this occasion which

6

seems to have just been started in October of

7

2009?

8

A.

As far as I can remember, yes.

9

Q.

Had anybody ever said anything to you

10

about that you shouldn't do that?

11

A.

No.

12

Q.

Now, you heard Mr. Mirabella say that he

13

recalled talking to you as early as October of

14

'09, and perhaps on more than one occasion,

15

about not using your corporate card for

16

personal expenses.

17

A.

No, it's not.

18

Q.

Can you tell the panel what is accurate?

19

A.

Yes.

20

using my corporate card within a day or two

21

before the purchase on page 11 on 5/6, because

22

he told me I was not allowed to use my

23

corporate card for personal expenses.

24

Mandalay Bay called me to let me know that they

25

needed to run my card again from -- when I was
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1

I

1

there on 3/29; something must have happened

2

with the transaction, and that they were

3

submitting i t through my credit card.

4

was so upset that --he had told me I couldn't

5

use the card, so I was so worried, that I

6

called him and told him that this was happening

7

and that there was going to be one item coming

8

through on my expenses, because I was very

9

worried that this would come up and I would

Well, I

10

have been using my card after he spoke to me.

11

Q.

12

personal item."

13

A.

Correct.

14

Q.

Why did you do that?

15

A.

Just to reiterate and remind him that i t

16

was not something -- that I had not done this

17

after we had the conversation that I was not

18

supposed to use the card for personal expenses.

19

Q.

20

column.

21

Exhibit CX-1, that second to last column from

22

the right where i t says "Entry Status."

23

A.

Yes.

24

Q.

Can you tell us what that column

25 l

represents?

You seem to have marked i t as "old

Now, let's talk for a moment about that
If you look back to the first page of

How does that show up?

I

L___
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1

to your knowledge?

2

A.

3

Dan, Laura Bloomquist, or Susan Casper.

4

Q.

5

before that entry, the conversation you've

6

testified to about Dan -- that's Dan

7

Mirabella

8

had anybody talked to you about that you

9

couldn't use your card for personal charges?

Someone in the major market, so either

And before your conversation, shortly

shortly before the May 6 entry,

10

A.

No.

11

Q.

Is that why you continued to use the

12

card in the preceding months?

13

A.

Yes.

14

Q.

There's an entry that you heard us talk

15

about on page 4 of 11 of CX-1 for Kabuki

16

Restaurant.

17

It's the fourth line item and the eighth line

18

item.

Can you explain those to us?

19

A.

Yes.

20

not too far away from the office.

21

close to my home.

22

with advisors that were in -- from my office.

23

And my daughter was also at the restaurant.

24

So, I paid for her meal, but they ran i t for me

25

on a separate transaction so that I wouldn't
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1

could submit that as a personal expense; not as

2

a business expense, because that was her meal.

3

Q.

4

down,

5

for Walgreen's.

6

A.

Yes.

7

Q.

Did you make that $11.12 transaction in

8

defiance of Dan Mirabella telling you never to

9

use your card for personal transactions?

And on page 5 of 11, the fourth line
there's a transaction listed for $11.12
Do you see that?

10

A.

No.

11

Q.

Let's talk now about June 2 of 2010.

12

A.

May I

13

Q.

Sure, you can close that exhibit.

close this?

Now, this turned out to be the date of

14
15

your termination.

16

A.

Yes.

17

Q.

Can you describe for the panel what you

18

recall about what happened that day?

19

A.

20

Twin Cities, and we had several female

21

advisors.

22

week or two weeks after my meeting with Dan to

23

do a marketing plan and an event for the female

24

advisors in town.

25

me to come to the home -- to his office.
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I
I

1

I
I

some issue about the iPod purchase?

2 I

A.

No , none whatsoever .

3 II

I

Q.

Was that even on your mind?

4

I

A.

No , i t didn't even enter my mind that

5

I

there was something -- that I had done

I
I

I
I
6 I

something to cause this .

7

Q.

8

going through these items , did she confront you

9

with a copy of the receipt showing the iPod

This woman that was meeting with you and

10

purchases?

11

A.

No .

12

Q.

Or anything to indicate she already knew

13

about the iPod purchase?

14

A.

15

expense .

16

Q.

17

let's look back at CX-1 while we do this , and ,

18

again , turn to page 9 of 11 , the second item

19

from the top .

20

did you say this transaction was about?

21

A.

22

looked at i t and said that -- I

23

th~ough

24

at i t I said that i t was for branch equipment

25

for a conference room .

212-267-6868

No .

We went through each individual

So , when you got to the item -- and

When you got to this item , what

Originally when I first looked at i t I

each item .

just read

And initially when I looked

And she asked which
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1

conference room, and I said, "Well, I only

2

recently had bought equipment for one

3

conference room."

4

equipment for the conference room.

5

looked at the dollar amount and I realized that

6

that was actually my iPod purchase.

7

said, no, actually this purchase is a personal

8

purchase.

9

had purchased for my family but put through as

So she asked me if this was
And I

So, I

This purchase was something that I

10

a business expense.

11

would write that down.

12

voluntary statement sheet and she asked me to

13

write up what I had told her.

14

down and handed i t to her, and she left the

15

room.

16

read for me a prepared statement that I was

17

being terminated for misuse of corporate card

18

noncompliance-related.

19

Q.

20

the statement that you were just referring to?

21

A.

Yes.

22

Q.

And you indicated in here as you wrote

23

this down about three-quarters of the way down

25

I
I

I[______

She handed me like the

So, I wrote i t

A few moments later Dan came back and

If you'll look at Exhibit CX-2, is that

the page:

24

And she asked me if I

"I felt that in the end i t would

have possibly balanced itself out in the end,"
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1

referring to the $2,000 purchase for the

2

refrigerators, right?

3

A.

Yes.

4

Q.

Is that what you had also told this

5

person?

6

A.

Yes,

7

Q.

Were you trying to say that i t was

8

actually okay, as you now reflected on it, to

9

have, you know, bought the refrigerators and

this is what I

told her.

10

then put this through as if i t were a business

11

expense?

,12

A.

No, i t ' s definitely not okay.

13

Q.

And your comment on the bottom

14

right-hand corner,

15

corporate card in my wallet to keep from

16

confusing my cards."

17

A.

Yes.·

18

Q.

That was a reference to you having

19

confused the cards?

20

A.

That is correct.

21

Q.

You didn't put in here that the cashier

22

rolled her eyes, et cetera, right?

23

A.

No.

It was -- i t ' s a very limited

24

space,

so I

just summarized my conversation

25

with her.

212-267-6868

"I no longer carry my

VERITEXT REPORTING COMPANY
www. veri text. com

516-608-2400

Page 67
And then if you'll turn the page to

1

Q.

2

CX-3,

3

you from FINRA, and then your response to that

4

letter?

5

A.

Yes.

6

Q.

And, again, did you put in all the

7

details in your letter of everything that had

8

happened?

9

A.

No.

10

Q.

Was i t painful for you to be putting

11

this together?

12

A.

Yes,

13

Q.

And when you said on the second page of

14

it

15

exhibit -- "I made an error in marking the

16

transaction as a business expense.

17

never put my family or myself in a situation

18

like this again," why were you saying that?

19

A.

20

company by marking the expense was very wrong.

21

And I would never, ever jeopardize my family

22

the way I did this day when I did this.

23

Q.

24

other binder,

25

RX-7,

212-267-6868

is this the August 12, 2010, letter to

I

just wrote a brief response.

i t ' s terrible.

your response,

I

so the last page of the

I would

-- having intentionally misled my

Now,

I'd like you to turn back to the
the white binder.
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t
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1

A.

No.

2

Q.

Would you ever again make a request for

3

reimbursement of personal expenses and call

4

them corporate?

5

A.

No.

6

Q.

What can you tell this panel about the

7

impact of this mistake that you made on you?

8

A.

9

work for nine months.

I lost my job, obviously.

I was out of

I am the sole provider

10

for my daughter.

My daughter and I moved in

11

with my parents.

I still live with my parents.

12

I'm very lucky, very grateful.

13

had a hard time finding a job.

14

Q.

15

before Ameriprise?

16

A.

17

women's shoe department, so I sold women's

18

shoes.

19

health insurance, so I was able to have health

20

insurance through them.

21

my IRA to make monthly expenses.

22

very -- I've had a very tough time, as I'm sure

23

you can imagine.

24

Q.

And you're divorced, is that correct?

25

A.

Yes.

It took me -- I

Did you take some kind of employment

I did.

I worked at Macy's in the

I made $125 a week.

But I did get

I depleted my 401(k),
It's been a
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Do you receive any financial support

1

Q.

2

from your husband?

3

A.

I do not, no.

4

Q.

You have one daughter?

5

A.

I do.

6

Q.

Do you help her out with her expenses

7

now that she's in college?

8

A.

I do, yes.

9

Q.

Does your ex-husband help with your

10

daughter's expenses?

11

A.

No.
MR. BETTIGOLE:

12

13

No further questions.
MS. DELANEY:

14
15

break?

Do you want to take a

Let's take ten, 15 minutes.

16

(Recess taken.)

17
18

Thank you very much.

CROSS-EXAMINATION
BY MR. GOLOMB:
We'll only have a few questions for you.

19

Q.

20

You testified in the investigation that part of

21

your job responsibilities included approving

22

expenses of employees in your branch, right?

23

A.

Correct.

24

Q.

I'm sorry.

25

A.

Correct.
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1

I

1

marked the iPod purchases as a business

2

expense, correct?

3

A.

That's correct.

4

Q.

Is i t -- you knew i t was false when you

5

did it?

6

A.

Yes.

7

Q.

And while you were having what you and

8

counsel both described as a fleeting thought,

9

you stopped and came up with the rationale or

10

the entry of branch equipment for conference

11

rooms, did you not?

12

A.

I did.

13

Q.

Between the time you put in this false

14

claim and the time you got confronted by the

15

company about it, did you have any concerns

16

about what you had done?

17

A.

No.

18

Q.

You never during that whole time, from

19

the time you put a false entry and the time you

20

got caught, i t never bothered you that you had

21

done that?

22

A.

No.
MR. GOLOMB:

23

We have no further

questions.

24
i

25 II

MS. DELANEY:

Do you have any?

I
I

'--------
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1

MR. BETTIGOLE:

2

REDIRECT EXAMINATION

Just briefly.

BY MR . BETTIGOLE:

3

Denise, did you even recall that you had

4

Q.

5

made that entry earlier in terms of, you know ,

6

Mr . Golomb's question about did you have

7

concerns about it?

8

made that entry until later on when you were

9

meeting with the person on June 2 and going

Do you recall that you had

10

through your charges?

11

A.

No.

12

Q.

That was the next time that you sort of

13

focused on i t again?

14

A.

Correct.
MR. BETTIGOLE :

15

No further

questions .

16

17

MS . DELANEY:

18

Do you have any?

EXAMINATION

19

BY MS . RELIEN :
Ms. Olson, do you know how your firm

20

Q.

21

marked your US when you were terminated?

22

A.

Yes.

Q.

Can you share that with me?

A.

Misuse of corporate card .

23
24

25

i

I

L__

Violation of

co_m_p_a_n_y
__p_o_l_i_c_y_._ _N_o_n_c_o_m_p_l_ i _a_n_c_ e_ r_e_l _a_t_e_d_ ._ _ __ _ ____,
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I have no other rationale, excuse,

1

decision.

2

or explanation for it.

3

judgment and I feel terrible about it.

4

could take i t back, I would.

5

Q.

6

you made the decision to seek reimbursement?

7

A.

It was a brief thought going through my

8

mind.

Unfortunately, i t was not a long

9

process.

I made an error in
If I

Can you help me understand, then, how

It was a quick decision on my part.

And as we looked at your expense

10

Q.

11

reports -- I guess those are screen shots that

12

we looked at of your expense reports system -

13

there were a number of personal expenses listed

14

on there that were significantly in excess of

15

the iPod expense, correct?

16

A.

Correct.

17

Q.

That were personal?

18

A.

Correct.

19

Q.

They were closer, in fact,

20

to the cost of the refrigerators?

21

A.

Correct.

22

Q.

Why didn't you offset the refrigerator

23

cost with one of those expenses?

24

A.

25

mind.
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Denise, the word "confronted" seems to

1

Q.

2

be thrown around a lot here.

3

person that you were talking to about your

4

expenses did not show you any receipts,

5

anything to indicate that she had figured out

6

what might or might not have been a personal

7

expense of yours, correct?

8

A.

No.

9

Q.

She just got to that line item; you

Again, this

10

spotted the $740 and recognized i t as the iPod

11

purchase, and you told her that's what i t was?

12

A.

Correct.

13

MR. BETTIGOLE:

14

MS. DELANEY:

15

MR. GOLOMB:

16

Any other questions?
I have a couple

follow-up.

17
18

Thank you.

RECROSS-EXAMINATION
BY MR. GOLOMB:

19

Q.

Did she ask you what that purchase was?

20

A.

Yes.

21

MR. GOLOMB:

No other questions.

22

MR. LISTER:

A procedural issue with

I don't have all the documents that

23

counsel.

24

you are privy to, so I'm not sure exactly where

25

we stand today on the issue of liability and
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1

had to kind of count on her to be thorough and,

2

you know, follow all the rules and regulations,

3

FINRA, New York Stock Exchange, Wachovia's

4

internal rules, so on and so forth, and run, I

5

don't know, an audit-ready branch.

6

the best, I thought.

7

Q.

8

Wachovia with the corporate card was that

9

people could charge personal expenses as long

And she was

Is i t right that the practice at

10

as they paid for them themselves and marked

11

them appropriately?

12

A.

That's how I recall it, right.

13

Q.

In terms of things that related to

14

investor issues, for example, suitability, did

15

you have any particular impression of how

16

Denise handled herself in terms of making sure

17

that customers had suitable transactions?

18

A.

19

you know, the-- the computer system as it's

20

evolved in the industry over time, i t just

21

generates all this information.

22

stuff that the managers like Denise would have

23

to look at every day, every week, every month.

24

All kinds of red flags might come up.

25

-- on the daily reports i t might be accounts
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I

II
I

1 I

that have concentration issues or low price

2

security issues or frequent trading issues or

3

whatever that would have to be looked at and

4

documented and so on.

5

kind of thing that, you know, you really have

6

to count on your managers to do that, your

7

management team.

8

Denise to do that.

9

Q.

I

And that would be the

I could always count on

Did you feel that she really pushed to

10

make sure the trades were suitable?

11

A.

12

you know, and the spirit of the rules.

13

know, we had lots of client assets to look

14

over, look after.

15

Q.

16

for the office?

17

A.

18

this and that to make the office appearance

19

look nice; particularly the entryway when you

20

walked in.

21

room, you know, bowls of this and dried flowers

22

and what have you, you know,

just to make i t

23

kind of welcoming and nice.

And it was -- you

24

II

25 I

l_

Yeah.

I think she followed the rules,
You

Did Denise buy things with her own money

She was, you know, always picking up

It was kind of like Denise's living

know, of all four of my branches, i t was the
nicest -- that was the nicest kind of entry.
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1

So,

she was doing that kind of stuff all the

2

time.

3

Q.

And she was paying for those things -

4

A.

At her own expense, right.

5

Q.

You were supervising her expenses,

6

correct?

7

A.

Right.

8

Q.

And did you have administrative people

9

helping you with that as well?
think the administration

10

A.

11

people would be watching over it.

12

watching over it.

13

really.

14

Q.

15

issues regarding Ms. Olson's honesty or her

16

reputation for honesty, setting aside, of

17

course, what we're here today for?

18

A.

Not on my watch.

19

Q.

Now, you understand that she's admitted

20

putting in for a personal expense and saying

21

that i t was for a business purpose, right?

22

A.

Correct.

23

Q.

Does that change your opinion of her as

24

an honest person?

25

A.
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1

advisors through the process and making sure

2

that we, you know, follow all the appropriate

3

steps to bring the right advisors to our

4

organization.

5

due diligence process, which we do with every

6

single advisor that comes into our

7

organization.

8

credit history.

9

and we take a look at the skill set of the

So, she's very engaged in the

We look at all the basics:

The

We take a look at the history

10

advisor.

11

their practice.

12

have very candid conversations regarding every

13

advisor that's coming through.

14

that would be, in some cases, is i t the right

15

advisor?

16

them at a local level, it's really our job to

17

put another set of eyes on i t unbiased and

18

objectively.

19

help us assist in those cases as we work

20

through those advisors.

21

Q.

22

her honesty?

23

A.

None whatsoever.

24

Q.

What about expenses?

25

a corporate card and do you supervise

212-267-6868
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1

expenses?

2

A.

I do.

3

Q.

Have there been any issues with those?

4

A.

None whatsoever.

5

Q.

Have you talked with her about the use

6

of the card?

7

about how she feels about having to use a

8

corporate card?

9

A.

Has she given you any indication

She uses i t responsibly.

So, you know,

10

again, we all have a corporate card and we use

11

that in recruiting.

12

throughout the year, and, you know, no charges

13

outstanding there that I

14

Q.

15

clients of her own?

16

A.

No.

17

Q.

She doesn't have any contact with

18

investors, for example?

19

A.

None whatsoever.

20

Q.

She's licensed as a supervisor, but does

21

she actually supervise anyone?

22

A.

23

report.

24

our recruiting coordinator; more of an

25

administrative capacity.
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1

Q.

Basically a secretary?

2

A.

Correct, unlicensed.

3

Q.

Do you think that Denise is in any way a

4

threat to investors?

5

A.

No.

6

Q.

Or to the securities industry,

7

generally?

8

A.

No.

9

Q.

Do you think she would ever again make a

10

request for reimbursement for a personal

11

expense calling i t a business expense?

12

A.

13

happen again.

14

Q.

15

of heightened supervision for Denise Olson to

16

make absolutely triple sure that she's never

17

going to do this again, would you be willing to

18

undertake that heightened supervision?

19

A.

I'm pretty confident that would never

If this panel were to require some kind

Absolutely.
MR. BETTIGOLE:

20

21

No

further questions.

22
23

Thank you.

CROSS-EXAMINATION
BY MR. GARDNER:

24

Q.

When did you first meet Ms. Olson?

25

A.

I met her the -- probably the middle
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So, regardless of what happened in

1

industry.

2

her past, it's her past; recognize that things

3

can come out of that.

4

of her work ethic, her determination, her

5

just integrity in general is unsurpassed in our

6

organization.

7

again, whether you're under a FINRA

8

investigation or not, I think if there's

9

clearly any issues with somebody, that's always

But what I've seen out

So, she's been phenomenal.

And,

10

going to rise to the top.

11

the case with Denise.

12

that.

She's been phenomenally professional.

13

Q.

You know that she's been very emotional

14

about this whole circumstance?

15

A.

Very much so.

16

Q.

Is there any doubt in your mind that she

17

has learned a big lesson out of this and would

18

never engage in this conduct again?

19

A.

20

only the lesson that she learned here, the

21

financial lesson that she learned, and then in

22

addition to that, of course, what she's gone

23

through here emotionally.

24

through beating herself up for a year.

25

takes accountability for it.
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1

the most important step is somebody taking

2

accountability for their actions.

3

And she recognizes what she did.

4

stopped her from being successful in her role

5

and helping our organization to grow.

6

MR. BETTIGOLE:

She has.
But i t hasn't

Thank you.

No

further questions.

7
8

MS. DELANEY:

Do you have anything

MR. GARDNER:

No.

else?

9
10

EXAMINATION

11
BY MR. LISTER:

12
13

Q.

14

Ameriprise about the use of credit cards,

15

corporate credit cards?

16

A.

We

17

Q.

Are you familiar with those policies?

18

A.

Relatively familiar.

19

time, but, yes, I'm familiar with them.

20

Q.

21

submit a personal expense as a business expense

22

under those policies?

23

A.

No.

24 I
I
25

Q.

It is not appropriate?

A.

No.

I

Mr. Fekete, do you have policies at

do.

They change over

At Ameriprise, is i t appropriate to

If you're claiming i t as a business

It ____

212-267-6868

VERITEXT REPORTING COMPANY
www.veritext.com

516-608-2400

Voluntary Statem ent

l, ~n'W-1<. ()/!;.O't')

, make the following voluntary statement to Kelly

Pulk.rabek-Bacon, who has identified herself as a representative of Wells Fargo Bani<.
No threats or promises were made to me in order to induce this statement.
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Oliver P. Kamp

/

Associate Prii\Cipa11nvestigator
;:;.nanc•al lrldus try P.~gu1;;1ol'f ,\uthonty 1 1·1 W a11 St. 11 !t' Floor
Fin;tnci• l l ndustry Regulatory Author ity
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ToltGASJ 3 15·7:!4 91 F ox (6<16) 3 15-7446
Olivcr.Kamp@F1NRAorg

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED
AND FffiST CLASS MAIL

Initial Request
August 12, 20 10
Ms. Denise Marie Olson

Re: 20100233496
Form US filing by Wells Fargo Advisors, LLC
r

Dear Ms. Olson:
This o ffice is conducting an inquiry with respect to a Form U5 filing from Wells Fargo
Advisors, LLC, which reported that your employment was tenninated for requesting
reimbursement for personal charges made on your corporate credit card. The purpose of
this inquiry is to determine whether violations of the applicable securities industry rules
and re gulations have occurred .
To facilitate our inquiry, it is requested that you provide t he following information:
1. A signed statement addressed to FINRA in response to the allegations.
2 . Copies of all correspondence and memoranda referring or relating to this matter.
3. Are there any other complaints regarding your employment at the Firm, which are
open or were resolved within the preceding three years of the date ofthe current
reportable event? It so, please provide additional documentation.
This request is being made pursuant to FINRA Rule 8210 which requires a member firm
and persons associated (or forme rly associated) with a member firm to provide information
with respect to any matte r invol ved in an investigation, co mplaint or proceeding. Your
response must be received in this office no late r than August 26, 2010.

Invertor prot~dion. Mark~! integrity.

l4 Wall Street

www.finra .org

New 'fork. NY
].0005· 2101
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If you have re-registered with a new FINRA firm, please be reminded that your new firm
must determine whether the content of the investor complaint requires disclosure through
either Form U-4 or Form U-5, or as an event or statistical report to FINRA pursuant to
NASD Rule 3070 or NYSE Rule 351. Moreover, the new firm is responsible for filing an
amended Form U-4 Notice, with a copy to this office, of any home address or mailing
address change.
Since this is a preliminary inquiry, it does not require reporting under Form U-4, Question
140, regarding notice of investigations.
If you have any questions, please contact the undersigned at (646) 315-7349.
Sincerely,

ae~
Oliver P. Kamp
Associate Principal Investigator

Investor protection. Market integrity.

14 Wail Street

www.finra.org

New York, NY
1ilil0~·?1n1
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Denise M Olson

FINRA
14 Wall Street

19.. Aoor
New York NY 10005

RE: 20100233496

Form U5 Filing by Wells Fargo Advisors, LLC

Dear Mr Kamp,
This is to address the letter I received in the mail on August 24" 2010 regarding the above file
number.
1. During the last few years the office that I managed at Wells Fargo Advisors was under
significant construction. The company had spent thousands of dollars redoing our
branch focusing on updating the appearance of the office. This included major
construction of our reception, kitchen, and several of the office spaces. This office
project required that I spent most evenings and weekends focusing on the required
timeline.
In April2010,1 was at Best Buy making a personal purchase for a total charge of
$740.10. I falled to notice that I used the wrong credit card. The cards look very similar,
both black credit cards. When I put the transaction on the computer system that uploads
our corporate card purchases I marked the purchase at Best Buy as a business
purchase instead of a personal purchase. Over the last few years I have charged
several thousand dollars for the construction projects with over fifty separate
transactions. I obviously made a mistake.
When asked about the transaction I explained the above circumstances and was
terminated for violation of company policy, misuse of corporate card: Non-compliance
related. I was a very good employee at Wachovla Securities/Wells Fargo Advisors and
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enjoyed the work that I did. My U4 is clean and I worked hard to be honest person and
make good decisions. I made an error in marking the transaction as a business
expense; I would never put my family or myself in a situation like this again. I have
already reimbursed Wells Fargo Advisors for the personal charge on the corporate card.
2. I have no documents.
3. There are no other complaints open or resolved as far as I am aware of.
Please note my above address is my correct home address. The address that the Initial
Request was sent to has an incorrect street name.

Denise M Olson
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