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I. Intreduction

The Division sceks reversal of the Initial Decision on two issues in which the ALJ found
against it. The Division argucsvforz (1) the imposition of associational bars against the individual
Respondents and the revacation of Jimbervest’s license, and (2) a ﬁndiﬁg that Respondents Zell
and Jones acted with scienter with réspect to the payment of fees to Boden. Neither of these
requests should be granted.

With respect to the bars. the Division asks the Commission to bar Respondents from the
industry in which they earn their living based on scant, distorted, and stale evidence and a gross
misapplication of the legal standard. The associational bars and license-revocation are wholly
barred by t’hc statute of limitations, and even if they were not, there is no likelihood of future
misconduct sufficient to warrant the impositfon of such severe penaltics. With respect to Zell and
Jonces, neither acted with scienter regarding Boden’s fees. They acted with the reasonable belief
that Shapiro had effectively disclosed the fee arrangement to their cltent. Even the ALJ, who
found in favor of the Division on almost every other factual dispute, Tound that Zell and Jones
did not act with scienter.

Despite raising only two discrete issues in its appeal, the Division spends much of its
Brief discussing irrclevant facts and slandering the Respondents and non-Respondents alike. The
Division's “facts” are divorced from reality, and Respondents address cach onc in turn.'
1L Associational bars are inappropriate.

The Division claims that the Partners should be barred {rom associating with any

investment advisor and that Timbervest's registration as an investment adviser should be

" Highlighting the fact that the Division’s “facts™ have no basis in the evidence are the curious citations in the
Division™s Bricl. Throughout its Brief, the Division cites primarily (o the Initial Deciston to support its conclusions,
But the ALJI's findings are pot evidence. Indeed, the Commission conducts o de #ovo review of the record at this
stage.
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3 .y 3 . . AR B . .
revoked.” These extreme sanctions arc penaltics categorically barred by the statute of limitations.
Even if the Commission breaks with binding precedent to consider whether a threat of future
misconduct justifies such relief, it is clear that Respondents pose no such threat here.

A. Associational bars are barred by the statute of limitations.

No decision, from the Commission or any federal court, has ever held that an
associational bar was appropriate when the entire atleged basis for the relief occurred more t?lmn
five years before the institution of proceedings. The Commission should follow the strong
precedent and affirm the ALJ, who decided that the statute of limitations bars the relief
requested,

Under 28 U.S.C. §' 2462, all actioﬁs for “any civil fine, penalty, or forfeiture,” must be
commenced within five years ‘aﬁcr the claim accrued. These claims accrued no later than A@ril 3.
2007. The Division instituted proceedings on September 24, 2013—six-and-a-half ycars after
accrual. Thus, any claim for a “civil {ine, penalty, or forfeiture™ is barred by § 2462.

Censures, bars, and suspensions have consistently been held to be penalties barred by the
statute of limitations. The D.C. Circuit made this clear in Johnson v. SEC, 87 F.3d 484 (D.C. Cir.
1996). The court held that suspending Johnson from the industry was punitive and not remedial,
requiring application of § 2462‘ Id a1 492. The six-month suspension at issuc was penal because
it was “likely to have longer-lasting repercussions on [Jolinson’s] ability to pursue her vocation,”
Id. at 489. The Fifth Circuit has also characterized a bar as a penalty. Steadman v, SEC, 603 I.2d
1126, 1139-40 (5th Cir. 1978). In Steadman, the court recognized that, from Steadman’s
perspective, “exclusion from the industry is clearly a penally™ and cited several cases in suj)pori

of that finding. /d at 1139, The court went on (o state “{wle do not limit the Commission by

* The Divisian refers to both these penaltics cotlectively as “associational bars.” Respondents do the same here.

2
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indicating these possib!e grounds for debarment, but rather give them as examples of the type of
situation that would scem to justify that penalty.” Id. at 1140 (emphasis added).

The Commission has consistently applied this holding from Johnson. See, ¢.g., Brown,
2012 WL 625874, at *14 (Feb, 27, 2012) (Commission recognized § 2462 applies to bars and
imposed bar only because respondent entered tolling agreement before the fimitations period
cxp‘ircd'); Trautman, 2009 WL 6761741, at ¥20 (Dec. 15, 2009) (“Section 2462 precludes our
consideration of [Respondent’s] conduct occurring before [the statute of limitations accrued] in
determining whether to impose a bar or civil penalty.”); Carfey, 2008 WL 268598 (Jan. 31,
2008) (*“We have not considered misconduct occurring before September 1, 1999, in determining
to i'mposc bars or civil penaltics, but rather have based these sanctions exclusively on
Respondents” conduct during the five-year period preceding issuance of the OIP.™Y); Warwick ~
Capital Management, 2008 WL 149127, at *10 (Jan. 16, 2008) (“Scction 2462 precludes
consideration of Respondents’ conduct occurring before {the statute of limitations accrued], in
determining whether to impose an investment advisory bar or civil penalties.”™).

The reason for this long Jine of casces is clear: revoking a professional license and
severely constricting an individual’s ability to have gainful employment in his or her chosen
professional ficld is;a penalty. The Supreme Court and numerous fower federal courts have
desceribed excluding a person from his or her chosen profession or suspending or revoking a
profussional’s license as a penalty, See, e.g.. Spevack v. Klein, 385 U.S. 511 (1967) (holding that
disbarment from the practice of faw is a penadty that triggers the minimum protections of duc
process notice, a bearing, and the right not to testify against oneself); United States v. Lovett, 328
1).S. 303,316 (1946) (“[Plermanent proscription from any opportunity to serve the Government

is punishment, and of a most severe type.”); Collins Sec, Corp. v SEC, 562 F.2d 820, 825 (D.C.

(V5
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Cir. 1977 (“Disbarment or suspcnsion [of an attorney] is cquivalent {o the penalty imposed on
Collins by the SEC here.”); Dailey v. Vought Airerafi Co., 141 F 3d 224, 229 (5th Cir. 1998)
(“Although disbarment is intended to protect the public, it is a ‘punishment or penalty impesed
on the lawyer."™); Nat 'l Surety Co. v. Page. 58 F.2d 145, 148 (4th Cir, 1932) (finding that a
proceeding “to revoke the license of an insurance agent is not, strictly speaking, cither a criminal
or a civil action. It is an anomalous proceeding, penal in its nature, prosecuted, not for the
benefit of an individual, but in the interest of the public.™) {emphasis added).

The cases the Division cites do pot change the analysis. Importantly. ot a single one of
the Division’s cases imposed an associational bar that was otherwise barred by the statute of
limitations based on some threat of future harm. Only three cven imposed an associational bar,
but in ¢ach of those cases, the Commission did not need to reach the decision of whether § 2462
applied to the proceeding. For example, in Valdislav Steven Zubkis, 2005 WL 3299148 (Dec. 2,
20035)., the statute of limitations was not at issue because the Respondent had been enjoined four
years carlier in federal court. That inj.unction. not any other conduct, was the basis for the
Division’s action, and the statute of limitations was not in issue.

Likewise, in Bartko, 2014 WL 896"758, at *9 (Mar. 7, 2014), the Commission specifically
held that § 2462 did not apply becausce the procceding was instituted under § 15(b) of the
FExchange Act, which “expressly authofizes the Commission to C(;r‘l‘smence a proceeding up to ten
years from the datc of a covered conviction.”™ Moreover, the event “triggering {the] cause of
action” in Bartko was Bartko’s conviction, w!ﬁch had occurred only 14 months prior o the
institution of proceedings. /d

Finally, Contorinis, 2014 WL 1665995 (Apr. ‘25, 2014), was similarly brought within five

years of Respondent’s criminal conviction and civil injunction, both of which formed the basis
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for the suit. Mo;'covcr. in Canrorinis, the Commission made the exact distinction the ALY did

" here (and about which the Division complains). In his Decision, the ALY found that Zubkis,
,‘Barzko. and Conrorinis were distinguishable because they were follow-on proceedings, In
Contorinis the Commission agreed: “[Tlhe five-year statute of limitations does not apply in this
case because a follow-on proceeding . . . is not “for the enforcement of any civil fine. penalty, or
forfeiture, pecuniary or otherwise” within the meaning of § 2462.” Id. at *3 (quoting 28 U.S.C.
§ 2462.) As the Commission explained, “Jtjhe present action is jurisdictionally grounded on
Contorinis’s criminal conviction and injunction, and thus it is the date of those events [not the
underlying conduct] that is salient for statute of limitations purposes.” Id.

‘The Division cites to Meadows v, SEC, 119 F.3d 1219 (5th Cir. 1997), for the proposition
that § 2462 does not apply to associational bars even when imposed in an original administrative
proceeding. But this case stands for nothing of the sort. Meadows did not address the statute of

‘Iimitmions or even cite to or mention § 2462. Nor could the statute of Hmitations have been at
issue. The relevant conduct at issue in Meadows took place in 1990 and 1991, and the SEC
instituted proceedings in January 1994, well within five years.

The Division also cites Proffitt v. FDIC, 200 F.3d 855 (D.C. Cir. 2000), but that case
supports the Respondents. There, the court held that barring the defendant from the banking
industry had the effect of “punishing Proffitt for his misconduct, [meaning that the bar’s]
punitive purpose plainly goes ‘beyond compensation of the wronged party.”™ 7d. at 861 (quoting
Johnson, 87 F.3d at 488).

The other cases the Iivision cites are i nzxppo%;ilc.'}?or example, SEC v, Brown, T40 F,

~Supp. 2d 148 (D.D.C. 2010). simply denied a motion to dismiss and ultimately never actually

addressed whether the remedy sought there-—an officer-and-dircctor (“O&D™) bar—was
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punitive or remedial because no O&D bar was ever imposed. Instead, one defendant settled
before trial without a bar, and the other had an injunction imposed to refrain from violating an
accounting bar that bad been entered yéars carlier. Likewise, SEC v, Jones, 476 F. Supp. 2d 374
(S.D.N.Y. 2007), did not address associational bars. It focused on whether c¢ivil penalties and an
~ injunction were barred by the statute of limitations and concluded that these remedies were, in

fuct, unavailable due to the passage of time.” Similarly, Moskowitz, 2002 WL 434524 (Mar. 21,
2002), did not impose a suspension or bar-—only a ccasc-and-desist order was at issuc.

Finally. the Division cites 1o two cases involving O&D bars, which are not analogous to
‘the situation here. In SEC v. Alexander, 248 F.R.D. 108, 116 (E.D.N.Y. 2007), the court refused
o decide whether such a bar was a penalty and specifically noted that the bar may be considered
“a form of punishment.” And while the court in SEC' v, Quinlan, 373 Fed. App’x 581 (Gth Cir,
2010), did conclude that the Q&D bar at issuc was remedial, rather than punitive, that case
involved recuerent criminal violations of federal and state securities resulting in losses of more
than 250 million to which Mr. Quinlan pled guilty. In addition, there is a material distinetion
between a O&D bar and an associational bar. An O&D bar applies only o officers and directors
of public companies. 1t does not prevent a defendant from working in the relevant field or even
from working for a public company. It prohibits a defendant only from sitting in the executive
suite. This stands in stark contrast 10 an associational bar, which would prohibit Respondents
{rom being associated in any capacity wjth any investment adviser, whether registered with the
Commission or not.

The Division has no support for its contention that an associational bar can be imposed

based solely on some inchoate threat of future harm, despite the statute of limitations having run.

*"The Division misrepresented this holding when it said the court in Jomex “found that Section 2462 did not apply 1o
the sanctions at issue because there was a risk of future misconduct.” (Br. at 43 n.14.)

6
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The Commission has ruled, for years, that it would not consider conduct outside the statute of
limitations in considering whether to impose an associational bar.

B. Respondents pose no threat of future harm and arc competent to fulfill their
fiduciary obligations.

Even if the Division were correct that bars and éuspensions arc not subject to the statute

: oi‘ Brmitations if they are designed Lo address future misconduct, it would not be appropriate to
make such a finding here. When the OIP issued, the Division provided no notice to Respondents
that thetr current conduct or competence would be at issue. Indeed, the OW focused solely on the
Respondents® conduct of almost seven years past. The hearing likewise focused on Respondents’
past conduct and not on thelr present fitness or competence. [t is well established that the
Respondents’ past conduct alone cannot serve as the basis for Respondent’s current competence
orrisk. See, e.g., Proffin, 200 F.3d at 861-62 (“Whilc a serious offense, cven long past, may
indicate Proffitt’s current risk to the publie, that offense cannot alone determine his ﬁlness
almost a decade later.”y. SEC v. Patel, 61 F3d 137, 141 (2d Cir, 1995) (isolated i.néfdcnts of
misconduct “can in no way justify the prediction that future misconduct will occur” for purposes
of an officer and director bar), In addition, because the allegations on which the Division relies to
show Respondents’ lack current fitness and competence were never pled by the Division, notice
of such was not delivered to Respondents and it was not addmsséd specifically at the hearing,
Moreover, even when considering the Division's newly raised allegations, it is clear that there is
no basis to conclude Respondents pose any threat of harm.

1. Steadman'’s factors do not provide the analysis for considering an
associational bar.

In its quest for agsociational bars, the Division relies on the ALIs findings on the
Steadman factors in an attempl (0 establish that the Respondents lack competence and pose a risk

of future harm. (I3r. at 47.) But, as Steadman explained, *{flrom {the dcfendant’s) perspeetive,

7
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exclusion from the industry is clearly a penalty.” 603 F.2d at 1139. The Division’s usc of the
Steadman cease-and-desist factors is inappropriate, as they do not include an analysis of the
“degree and extent of the consequences to the subject of the sanction™ as required by Johnson
and its progeny. Johnson, 87 .3d at 488. Instead, Steadman cstablished only a non-exclusive list
of factors to consider in determining whether a cease-and-desist order was warranted, and despite
the Division’s crroneous cilations to the contrary, provides no precedent for determining whether

bars are penal under § 2462, (Brief at 47.) In fact, Sreadman did not make a single reference to

o

2642,

2. The Division’s substantial delay in filing charges belics 1ts contention
that there is a risk ot future misconduct.

The Division knew about the relevant transactions by April 2012, At that point, the
transactions were already old, and the statute of limitations had already run. But instead of
seeking emergeney reliel (which could have been expected if the Division were seriously
concerned about investors® risk), 1t waited more than 17 months before even {iling the OIP, and
even then, did not pic ad that there was a risk of future harm to investors. The courts have found

that an agency's delay in bringing charges 1)ucc$dﬂiy goes against the finding of any risk of
{uture misconduct. See, e.g.. Proffit, 200 F.3d at 861 (“That the expulsion sanction is punitive i3
further manifested by the fact that the [agency] did not act for more than six years after Proffit’s
misdeeds.”); Johnson, 87 F.3d at 490 n.9 (“If the SEC really viewed [the defendant] as a clear
and present danger to thé public, it is inexplicable why it watted more than five years to begin
the proceedings to suspend her,”).

3. The Respondents’ long-standing status in the securitics industry
demonstrates that they pose no risk of future misconduct,

The Division contends that there is a risk of future misconduct simply because the
Partners “are currently associated with an investment adviser and intend to remain in that

8
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industry for the foresceable future.” (Br. at 45.) While it 1s true that the Partners romain
associated with an investment adviser, that fact alone does not dictate that they should be
permanently barred from association or that Timbervest should have its registration revoked,
particularly because the (disputed) violations occurred more than seven years ago and have not
been repeated sinee,

Boden’s fee agreement was a unique circumstance never likely to recur, Boden had
worked for several years as an outside consultunt, with a contingent fee arrbngcmcnt, and then
became & partner of Timbervest before the conditions precedent to recciving his fees were
triggered. That circumstance was unique in the history of Timbervest, and, given what the
Respondents have been through (an SECE investigation, the expense of defending themselves, the
loss of a clicﬁt, and the return of the fees), 1s unlikely to recur. Similarly, the Chen Transactions

~represent the only occasion on which a property was sold on behall of one Timbervest fund and
later purchased on behalf of another.

I anything, the Partners’ status in the industry is compelling cvidence that there is no
credible risk of future viotations. The Partners have all been in their respective positions for ten
or more years, and yet, the OIP alleged no misconduct within the last seven years. This
demonstrates they pose no threat of future harm.

4, The Division’s litany of uncharged conduct docs not demonstrate a
risk of future misconduct.

‘The Division next cobbles together a series of allegations that have no relation to the
time-barred allegations in the OIP. The four uncharged issues are; (1) a 2005 attempt to sell a
New Forestry property; (23 the improvement of a New Forestry property {rom 2008 10 2012; (3)
three fetters that were sent from Timbervest to AT&T in 2012; and (4) the transition (0 a new

investment manager for the New Forestry account in 2012, The absurdity of these belated

9
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allegations 1s that most of the alleged nﬂsconduclcnnqﬂahgxiaboutbythe{)hdskn}occumcd
well within the statute of limitations. Had the Division truly had any serious concern about these
“matters. it presumably would have alleged them as violations in the OIP.

Additionally, the Respondents would be substantially prejudiced if the Commission relics
on ancillary evidence admitted through the backdoor because they received no notice or
opportunity for a hearing on these issués. Not only were these allegations not pled in the QIP, the
Division did nol cven raisc them in its pre-hearing briefing. The Division filed a 28-page brief in
opposition to Respondents’ Motion for Summary Disposition and never mentioned these
allcgations.” There, the Division pointed only to the charged activities, not these extraneous
allegations, in support of its contention that Respondents posed a risk of future harm. (Division’s
Opposition to Summary Disposition at 26.). Furthermore, the allegations concerning the 2012
letters and the transition of the New Forestry account were not even mentioned in the Division’s
post-hearing bricling.

All the evidence concerning these uncharged allegations should be excluded from any
consideration based on due process and fundamental fairness principles. See, e.g., Proffitt, 200 |
F.3d at 861-62 (finding that the FDIC could not establish a current risk to the public in an action
mwmwowWOnPmﬁmxlmgpmﬁmﬁ&muv&mwwnmkcwwmmwﬂmﬂmmhﬁcmwm
competence and/or risk was at issuc and no attempt was madc to cvaluate his prescot fitness or
competence). It is axiomatic that “a party is entitled to advahce notice that an issue 1s going (o be

*tried and determined by a court,” 61B Am. Jur. 2d Pleading § 862 (2010); see also 15 U.S.C. §
80b-3 (requiring “notice and opportunity for hearing” before the SEC can impose administrative

sanctions).

* The parties agreed that the bricfing on Respondents' Motion for Summary Disposition would serve as pre-hearing
briets. : :

10
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The Commission has recognized that it should not consider conduct that was not charged
in the OIP in determining sanctions. Russell Ponce, 2000 W1, 1232986, at *11 n.49 (Aug. 31,
2000) (“This conduct was not charged in the Order Instituting Proceedings, however, and we do
not consider it in assessing Ponce’s conduct or the appropriate sanctions.™).* Limiting the
Division (o the theories and facts pled in the OIP is necessary because “[a] respondent may not
reasonably be expected to defend itself against every theory of liability or punishment that might
theoretically be extrapolated from a complaint or order if one were to explore every permutation
of fact and Jaw there alluded to or asserted.” Jaffee & Co. v. SEC, 446 F.2d 387, 394 (2d Cir.
1971) (vacating violations fomd under § 15(b)(5) of the Exchange Act when the Division never
made an argument under that section until its post-hearing brief).

Finally, the backdoor evidence should be exciudcd because much or all of it is patently

_false, not credible. or does not support the conclusions asseried by the Division. The

Respondents are filing a motion to strike these extrancous allegations and tendering new
cvidence that puts t.hcsé issues in their proper context. The new evidence shéws some of the
additional information that would have been available had Respondents received proper notice
and opportunity to address these issues at the evidentiary hearing. The following discussion
briefly surnmarizes why each of the four uncharged allegations is unsubstantiated.

a. The 2005 attempt to sell the Glawson property refleeted a good
* faith cffort to scll a difficult-to-scll property. ‘

The Division argues that Respondents pose a future threat (o investors because in 2005—

long before the allegations in this case~Respondents allegedly tried to conduct a cross trade of

3 The Division cites Mongford & Co., Advisers Act Relcase No. 3908 (Sept. 2, 2014), for the proposition that the
Commission “may consider conduct outside the QIP in deciding the appropriste remedy.” but the September 2, 2014
order in Montford did not cven address the issue, As discussed more fully in Respondent's motion o strike, a
different order addressing this isswe supports Respondents’ position.

1]
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New Faorestry's Glawson property. (Br. at 32-35, 45.) There was no such cross trade (or attempt),
~and the 2005 efforts to sell Glawson are wholly unrelated to the allegations pled in the OIP. |

In 2005, Boden attempted to sell the Glawson property on New Forestry’s behalf, (Tr. at
255, 277.) The property, located within a short drive of Atlanta, was not core timberlund, and
Boden believed it stood the best chance at being sold and developed as a single-family,
residential property. (Tr. at 272-73.) However, around that time, legislation was passed that had a
dramatic impact on the ability to develop the property for single family homes, and developer
interest dampened. (Tr. at 274, 277.)

Boden approached Reid Hailey, a Georgia real estate investor, about the p.ossibil ity of
purchasing Glawson. (Tr. at 255.) Because of the “conditional interest” expressed by residential
developers, Boden belicved that presenting the property for sale, along with selling an option to a
developer to later purchase the property, might make the deal less risky to Hailey and give him
“a little clanity on [a potential] exit” from the property. (Tr. at 274-76.) Boden asked Harrison to
prepare an option-contract, (Tr. at 263.)

Despite the Division's assertions, the option was not “part and parcel of the deal.” (Br. at
34.) Boden testified that bc would have been happy to sell the property to Mailey without an
option. (Tr. at 280.) But Hailey never made an offer. (/d) In fact, after just one brief mecting,
Hailey informed Boden that he was not interested in pursuing the deal because it was not a good
fit for his company; discussions regarding the proposcd deal terminated. (Tr. at 275-76, 278-79,
344-47, 873.)

The Diviston, however, argucs that the proposal fell apart because of a letter sent on
behalf of real cstate broker Zachry Thwaite, who never testitied in this case. (Br. at 35.)

Thwaite’s attorney sent a letter to Timbervest informing the Partners that Thwaite was entitled to
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a commission on the sale of the Glawson tract. (Div. Ex. 152.) However, this letter was sent

nearly one year afier Boden and Hailey ceascd discussing this property; there simply is no basis

to contend the Thwaite letter was motivation for Boden, one year earlier, abandoning the

proposal. Boden abandoned his bricf attempt to scll Glawson to Hailey because, as Hailey
testified, he was not interested in the transaction. (Tr. at 873.)

The Division also resorts to attacking Harrison’s ethics as an attorney for his actions
based on nothing more than speculation. (Br. at 33.) The evidence, however, shows that Harrison
had & brief conversation with Boden about the option idea and that Harrison simply drafled
documents be belicved were needed, and inserted placeholders for the fees, prices, and entitics
on his own, (I'r. at 397-98, 705-06.) Boden left the documentation to Harrison, and. in fact, never
even saw the draft uséig,mnent agreement or other documents prepared by Harrison until
December 2013, (T, at 279-80.)

Moreover, Shapiro, Zell, and J ones had no discussions with Reid Hailey and were not
involved, even remotely. in those discussions. The attempts to sell Glawson certainly should not
be held against them in deciding whether any remedics are appropriate.

b. Respondents fulfilled their fiduciary duties in improving and
adding value to the Glawson property.

The Division next argues that Rgspondents present a risk of future harm because they
made improvements to the Glawson property and attempted (o increase its visibility to potential
buyers. (Br. at 36.) The Division’s argument (1) 1s contrary to the dircetives and guidelines
imposed by AT&T with respeet to Timbervest's management of the New Forestry portfolio, (ii)
represents a fundamental lack of understanding of timberland investments and how timberland
managers work to improve the value of their clients’ propertics, and (111) ignores the fact that

‘Timbervest made material improvements to many other New Forestry properties.

13
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-

L ‘Fhe Division’s argument is contrary to the New
Forestry guidelines and directives.

First, the Division argues that the improvements and activities on the Glawson property
evidence some sort‘of'misconduct by Respondents. In fact, Timbervest simply performed its job
of managing the property in an attempt to maximizc value for its client. ‘Timbervest managed the
New Forestry account uﬂdcr Investment Management Agreements and Program Investment
Guidelines mandated by the client. (Resp. Ex. 60; Div. Exs. 48-50.) The Investment
Management Agreements vested Timbervest with [ull discretionary authority 10 manage the
client’s assets, including the authority to “retain, manage, operate, repair, develop, subdivide,
dedicate, preserve and improve™ any real property within the client’s portfolio. (Div. Exs. 48-50.)
The New Forestry guidelines were amended in 2006 and from that point forward required that
70% of the portfolio be designated and managed as “core™ (propertics for which the financial
returns are driven primarily by the biological growth of trees), 20% percent be designated and
managed as “valuc-add™ (properties that may produce retumns in excess of target returns “when
combincd with active management strategies” into a higher and better use than timbertand). and
10% percent be dcsignatcd and managed as “opportunistic” (properties that should produce
returns well in excess of target returns “when combined with crcaﬁve management strategies” as
a non-timberland property). (Resp. Ex. 60; Div. Ex. 51.)

With respect to the Glawson property, it was designated as a “value-add/opportunistic”
property from inception of the New Forestry guidelines. (Div, Ex. 6.) AT&T was fully aware
that the Glawson property had been desi gnaicd as a “value-add/opportunistic” property and was
being managed as such. (Div. Ex. 6.) Thus, management of the Glawson property required

“active” and “creative management strategies,” management “for ultimate disposition into a

14
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higher and better use than that as imberland.” and “conversion and nmnagemem as non-
timberland propcrty;“ (Resp. Ex. 60.)

The history of the Glawson property dictated Timbervest's managcﬁwm strategy. Due
primarily to its proximity to Atlanta, by 2006 the value of Glawson had grown to over $5,700 per
acre {well above the typical value of timberland at approximately $1.000 per acre), earning it a
“valuc-add/opportunistic” designation. (Tr. at 437, 1867, Div. Ex. 6.) Recognizing the
()pportgnistic nature of the property, Timbervest recommended that the property be sold to a
residential developer, (Div. Ex. 6.) However, by 2008, in light of new legislation and the
declining real estate and housing markets, Timbervest had (o reassess its strategy. (Tr. at 1867-
68).

In 2008, Boden and Zell, along with the regional forester responsible for oversecing the
property, based on their lmowicdgc of and experience in the timberland markets, developed “a
plan whereby this would be the premier hunting picce of property for sale within 45 minutes of
Atlanta.™ (Tr. at 1868.) In executing this strategy. Timbervest built roads; purchased additional
ncarby acreage that had water features: built bridges, fcncés, and a new entrance; cleared fields;
enhanced the wildlife; added hunting improvements; and added addiﬁonai water features. (Tf. at
1868-69.) It also built a structure to serve as a storage facility while improvements were being
made and to eventually serve as an amenity for a futurc owner. (/d.} The total cost of the
improvements ultimately reflected a small investment relative to the overall value of the
property. (Tr. at 1879-80.)

In the end, as provided in the client’s investment mandate, Timbervest implemented an
“active” and “creative” management and development plan that, in Tambervest’s discretion best

positioned the property for the bencfit of its clicnt. Timbervest was successful in adding “many.

15
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many millions™ to Glawson’s value. (', at 1879-80.) Indeed, from beginning of 2008 to 2012
the property had increascd in value by almost $3.5 million. New Forestry therefore directly and
greatly benefitted from the improvements made by Timbervest.

il The Division’s complaints about isolated facts and

activity demonstrate a fundamental lack of
understanding of timberland investments,

The Division’s long list of complaints about Timbervest's work on this properly
demonstrate a fack of understanding about the tactical nature of managing timberland
investments and of bow timberfand managers improve the value of their cliems’pmpmies.

First, the Division complains about a “large structure™ that was built on the property. (Br.
at 36.) As noted. the immediate purpese of the structure was to provide a storage arca for
equipment used in connection with the improvements made on the property. (Tr. at 1871.)
However. in considering the ultimate exit strategy of the property, Timbervest determined, in its
éiscrction, and consistent with the mandates set forth in the New Forestry guidelines, that the
incremental cost of constructing a nicer looking structure that could serve as an amenity o a
future owner would be beneficial to the value of the property and the client. (Tr. at 1868-69.) The
entire structure cost $200,000 and was part of the overall strategic plan that added millions of
dollars in valuc to the pfopcny. (Tr. at 1868-69.)

Nexy, the Division contends that Timbervest cancelled a revenue-penerating Icase and
supposedly gave a “hunting club™ composed of Timbcﬁést employees a free one. (Br.' at 36.)
Timbervest cancelled the lease (o remove hunters {rom the property while Timbervest was
implementing its improvement plan. (Tr. at 1882-83.) Moreover, the hunting lease income of
$5.000 10 $6,000 per year was an immaterial amount for New Forestry, (1'r. at 1882.) The
development of the property as a hunting preserve, in contrast, created millioné of dollars of

value, which more than justified Timbervest's decision. (Tr. at 1870.)
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With respect to the free lease given to the “hunting club” composed of Timbervest
employees, it was put in place solely for insurance purposes for a one-time evens on the property
designed to showcase the property to qualified third parties capable of p'urchusing the property.
{Tr. at 1897-99.) Additionally, contrary to the Division’s assertion, this lease was part of New
Forestry's records, was known and discussed with New Forestry’s auditors, and was not hidden
from anyone, including AT&T. (Tr. at 1897; Div. Ex. 168.)

[Lastly, the Diviston complains that Timbervest supposedly held annual dove hunts and
conducted timber tours on the property, (Br. at 36.) The dove hunts held on the property were
charitable events that provided free exposure to the property. (Tr. at 1903-04.) By inviting pcoplc
who were qualificd to purchase the property and by showcasing the features and amenities of the
property, Timbervest was able (o penerate awareness of the property among wealthy individuals
and potential buyers. The dove hunts were part of New Forestry's records and were never hidden
from AT&T. Indeed, PWC, New Forestry’s auditor, knew about the dove hunts and provided
guidance on the best way (o account for the hunts and credit the charitable contributions. (Div.
Ix. 168; Tr. at 2263-65.)

Likewise, nothing about the timber tours was improper. The tours were never hidden
from BellSouth or AT&T, and, in fact, Timbervest invited AT&T and its fiduciaries on many
timber tours. (Tr. at 1874-75.) In the timberland industry, these “timber tours™ are hardly out of
the ordinary. These tours are the only way that timberland managers, including Timbcrvest, can
demonstrably show the timberland management services it can provide. Timbervest conducts
tours on propertics owned by all of Timbervest's funds. not just New Forestry’s properties, and
the tours did not harm New Forestry in any way or put Timbervest's interests ahead of New

Forestry's. (Tr. at 1881.) The Division cannot seriousty contend that something as routine and
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widespread in the real estate industry ~ a manager showing a properly (o a non-investor — can
substantiate improper conduct by the manager in a securitics law context.
iii. The Division’s arguments ignore the fact that
Timbervest made material impmvements to many other
New Forestry propertics.

- The Division myopically focuses on improvements made to the Glawson property while
ignoring improvements made on numerous other New Forestry properties. As documentation
given to the Division during its threc~ycér investigation on valuations shows, New Forestry spent
millions of dollars on improvements of various New Forestry properties, Improvements such as
structures, roads, bridges, entrances, fences, water features and game management were common
and were implemented in accordance with the client’s guidelines at Timbervest’s discretion. In
fact, the one New Forestry property that Frank Ranlett (AT&T s reprcécmativé) visited
personally, the St. Aurclic property in Maine (Tr. at 1078), was the subject of numerous -
improvements, including both United States and Canadian customs houses, a two-story office, a
bunk house for workers. a bridge across the international border, truck and timber weighing
scales, and over thirty maple sugar production facilities. Ranlett even praised Timbervest's
management of that property. (/d.) Such improvements, whether on St. Aurclic, Glawson, or
other New P()rcstiy propertics, were part and parcel of Timbervest's duties as manager of New
Forestry. (See Div, Ix. 40.)

c. Respondents made no misrepresentations to AT&T,
The letters Timbervest sent to AT&T in 2012 were accurate and not mislcading. Despite
the Division spending nearly four pages of its Brief detailing the letters, it fails to identify a
single statement in a single letter that was incorrect. There simply were no misrepresentations by

Respondents o AT& T (or anyonc ¢lse) in 2012,
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The DivisiQn first points to an annual review that Shapiro held with Ranlett and implies
that Shapiro did not tell Ranlett that the SEC Staff was looking ihto the Chen Transactions or the
payment of Boden’s fees. (Bricf at 37.) But Ranlett himself acknowledged that the Chen
Transactions were “apparently disclosed” to AT&T at the May 3, 2012 zmnuéi meeting. (Div. Ex.
129.) Likewisc, at the annual meeting, Shapiro “discuss[ed] the.fees with [AT&T] . ... (Tr. at
2242.)

The Division also claims that a June 4, 2012 letter from Shapiro (o Ranlett about Boden’s
fees “misled Ranlett™ because it failed to disclose (1) the Chen Transactions, (2) Harrison’s
involvement in the payment of the fecs, and (3) “the fact that the LLCs used to receive the
payments were shell companies.” (Bricfat 37.) The Division completely ignores that this letter
was in response to a May 25, 2012 Iettér from Ranlcett that posed five specific questions about
Boden’s fees. (Div. Bx. 126, 127.) None of the five questions were about the previously
disclosed Chen Transactions—they were all about the payment of fees to Boden. (Div. Ex. 126.)
There was sitply no logical rcason why the June 4, 2012 letter wéuld discuss the Chen
'l'r;fmsactions, particularly in light of the fact that AT&T was alrcady aware of those transactions.
Morcover, the letter provided detailed information in response to the questions of ownership of
the LLC posed by AT&T. The fetters stated that “Boden did not own™ the LICs, but had a
“beneficial interest” in them; that the L.1.Cs were “established in connection with advisory
services related to the sale of two properties;,™ and that “no other person affiliated with
Timbervest had an ownership or benceficial interest™ in the LLCs. We are uncertain as to what
the Division means by “shell companies,” but any facts regarding how Harrison set up the LLCs

or that the LLCs had no employees were facts not known by Shapiro at the time. These facts
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were nol known (o Shapire or anyone else at Timbervest; including Boden, untit Harrison gave
investigative testimony in November 2012,

The Division claims that a June 8§, 2012 follow-up letter from Carolyn Seabolt
(Timbervest’s General Counsel) to AT& T s in-house counsel and an Auvgust 13, 2012 letter from
Seabolt to Ranlett were similarly misleading because “no mention was made regarding
Harrison’s involvement or the nature of the LLCs that received the fees,” (Brief at 38.) But
again, the nature of the LLCs was explained in the June 4, 2012 letter, and additional facts
regarding the LLCs such as Harrison’s activities could not have been made because, at the time,
no one from Timbervest. including Boden himself, knew how Harrison had formed the LLCs or
all the details concerning their existence until Harrison’s November 2012 testimony. But
Timbervest did disclose what it knew: that Boden had a beneficial interest in and received his
fees through two LLCs, (Div. Exs. 126, 128.)

The Division also claims that the lctter “gave the misleading impression that Timbervest
did not expect the Tenneco Noncore tracts to sell at the prices they were fetching until September
2006, when in fact Timbervest’s own reports 1o ORG show that the Noncore tracts sold for the
values amicipa.ied in Junc 2006.” (Brief at 38.) The Division cites nothing in support [or this
4’Statem'¢m. and the reason for this omission is clear: it is completely unsupported by the record.
First, there was no report to ORG in June 2006 about the Tenneco Noncore data.” Morcover, the

Tennece Noncore data were not available until November 2000, not September 2006.

© There was a report in dugust 2006 that estimated the sales price for the Noncore tracts but that report did not
provide an estimated price based on actual sales (Div, Ex. 16.) It simply reported an estimated sale price for a
number of properties that Timbervest anticipated liquidating under the client’s disposition mandate. (/i) The report
reftected the prices that Timbervest hoped to get for cach property, nol actual sales or guaranteed prices. Anyone
knowledpeable about real estate understands there is a signiticant difference between an estimated sales price, and
an executed contract with a willing and able buyer.
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These sales were wholly conducted through a third-party broker, LandVest, using a
bidding process in which Timbervest did not ;§articipatc. (Div. Ex. 128.) Timbervest had no
communication with any buyer and had no idea what the sales price would be or how many
parcels would sclf until the results from the bid on the properties were prescnied by LandVest on
Okctober 30, 20006. Indeed, the letter shows that Noncore sales prices ‘simply indicated a
strengthening land market trend. (/d.) They did not prove the per acre value of Tenneco Core but
served as a reasonable basis on which to infer that there could be a stmilar strengthening in the
bulk timberland market.

The Division finally argues that the letter was‘mislcading in its discussion about the
repurchase of Tenneco Core because it apparemly"‘gives the immpression that Wooddall
approached Timbervest with a desire 10 sell the property back.” (Brief at 38-39.) But the letter
docs not say that Wooddall approached Timbervest about buying it back. In fact, the language
L;scd in the letter (that “Wooddall was willing to sell the property™ to Timbervest) actually gives
the opposite impression—that Timbervest approached Wooddall and that he “was willing” to sell
the property back. (Div. Ex. 128.)

Finally, the Division ignores that Timbervest repeatedly offered to talk to AT&T about
the SEC’s allegations and any further questions they had., either with or without legal counsel.
Timbervest also made its legal counsel available to AT&'T for further discussions. Contrary to
the Division’s assertions, Timbervest fully responded to the questions posed by AT&T and
offered them avenues to stay completely abreast of the issues with the Division, These letters
show that Respondents took their duties to AT&T seriou.§1y and did not mtend to, nor did they in

fact, mislead AT&T or misrepresent any facts to them,

ERo4



12/01/2014 16:42 FAX 404 525 2224 ROGERS & HARDIN ozv/049

d. Respondents went beyond the call in transitioning the New
Forestry account to FIA,

Finally, the Division claims that the Respondents present a {uture risk of harm because
ﬁwy purportedly “fail{ed] to provide sufficient records to AT&T when asked to do s0.” (Br. at
36, 46.)

As a result of the SEC's investigation, AT&T terminated Tirobervest as New Forestry’s
manager on September 30, 2012, The Division suggests that Timbervest poses a threat of future
misconduct beeause it “did not provide a *complete set of information on New Forestry™ to the
new manager. (Brictf at 39 (quoting Decision at 38-39).) But this argument is contradicted by
Ranlett himself, who, on Qctober 12, 2012, wrote 1o Timbervest that he “regret[ted] any
imputation that you were not transitioning to the letter, and likely beyond, of the agreements
between our two organizations.”™ And two years later, Timbervest continues to assist New
Forestry with the transition to the new investment manager, despite AT&T having never paid
Timbervest's management fee (or the third quarter 2012 and never having compensated
Timbervest for its transition scrvices at any time thereafler. (Tr. at 1059.)

1II.  Zell and Jones acted reasonably, not with scienter, with respect to Boden’s fecs.,

‘The Division contends that the ALY erred in finding that Zell and Jones acted

with respect to the payment of Boden's fees. Zell and Jones

negligently—and not with scienter
acted reasonably, not with scienter, with respeet to Boden’s fees.

A, Jones did not act with scienter with respect to Boden's fees.

The undisputed evidence showed that Jones recognized the potential conflict of interest
presented by Boden’s fee arrangement and took reasonable steps to address it. (Tr, at 1324-26.)

Jones discussed the potential conflict of interest with Timbervest’s CEO, Shapiro. (Tr. at 1324-

7 Runlett wrote this in an October 12, 2012 email to Scabolt und Shapiro, which is attached as an Exhibit to
Respondents’ Motion to Adduce Additional Evidence.
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26.) Jones charged Shapiro with disclosing the arrangement to ORG, New Forestry's
representative and fiduciary, because Shapiro was responsiblie for the client rcia.&ionship and
frequently spoke with ORG. (Tr. at 1325, 1327-28 1330-31, 1772, 1774, 1776.) Jones recalled
Shapiro reporting back that he had discussed the arrangement with ORG’s representative who
“was {ine with the arrangement.”™ (Tr. at 1325, 1337, 1352, 1469.) As the Decision recognized,
Jones was “entitled to rely on Shapiro's representation . . . that he had obtained consent” for
Boden's fees from ORG. (Decision at 54.) That should conclusively end the analysis of whether
Jones caused or aided and abetted any theoretical violation by Timbervest. Jones' conduct was
abundantly rcasonable in these circumstances, and there is no basis to find that he acted with
scienter, or even negligence.

Nevertheless, the Division contends that Jones acted with scienter based on the theory
that Joncs should have been “highly skeptical, if not incredulous, of Shapire’s claim that the
client had consented to the puyment of fees outside of the management agreements.” (Br. at 48.)
The Division bases this specious argument on a conversation that Barag, on his way out the door

“in 2004, had with Jones in which he told Jones that Timbervest could not reccive payment

“outside of the management agreement, Based on this alleged conversation, the Division contends
that Jones should have known that Boden's fee arrangement and fees were prohibited by ERISA.
But there is no evidence that this supposed conversation revotved around ERISA. Indeed, Barag
admitted that he did not “have any pefsonai dealings with Jo»ncs on any issucs relating to
Fﬁl{iSA.” (1'r, at 1943.) Moreover, the fees at ‘issue were not paid to Timbervest, put rather to
Boden under a pre-existing advisory fee arrangement Jones rcasonably belicved was approved by

the client.
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Moreover, that Barag recalls such a conversation from ncarlyy ten years ago regarding an
account that he adﬁiiuedly .!md “very liulé to do with” and that was “almost entirely run and
managed by David Zell,” while being unable to correctly account for the most basic facts
regarding his tenure at Timbervest is questionable.® Regardless, there is no evidence that a
single, vague conversation ycars before was in the Partners” minds in seeking consent to the
agreement from Schwartz. And the Diviéi()n completely ignores that later in his testimony, Barag
specifically testificd that he had no conversation with the Partners about commissions, rather his
“advicc was 10 be mindful to take care of their client, BellSouth.™ (Tr. at 2012-13.) He testified
guite clearly that there was “[njever”™ a discussion about commissions. (/d)

Additionally, Jones was not an expert in ERISA. Whether Boden’s fees violated ERISA
never came up witﬁ Respondents until the SEC and AT&T asked questions about ERISAs
application to the fees, and there is no cvidéncc to suggest Lo the contrary, Indeed, as soon as
Timbervest became aware of a potential ERISA issue with the fee payments, it promptly
returned the fees to New Forestry, with interest, (Tr. at 5 I' 1)

In any event, Jones believed that Shapiro obtained consent from ORG, which held 1tself
out to be a qualificd pcnsibn assel manager (“QPAM™), (Tr. at 2145-46.) Although he was not an -
ERISA expert, Jones understood and believed that a QPAM could make decisions on behalf of
New Forestry and approve the arrangement. Jones had no reason to doubt that ORG would
consent o the fee arrangement when the client had alrcady approved of a similar conflict of

intercst with respect to Timbervest itself--that 1s, New Forestry approved, and in fact mandated,

* For example, Barag testified that Timbervest had a third, small Missouri account {n 2003, and he “remembered”
that il was a $20 million account with one or two small timberiand assets overseen by regional foresters. (Tr. at
1979-80.) No such account ever existed: vet he was able to “recall” details about ity size, assels and management.
{Tr. at 2234-35.) He testified that New Forestry did not want to sel] properties during his tcnurc at Timbervest, yet at
the time he joined Timbervest the account was under a disposition mandate, (Tr, at 1930-31, 1697, 1739-40.) He
testificd that New Forestry did not make any ucquisitions during his tenure at Timbervest, but the record shows
otherwise, (11, at 1969-70; Resp. Ex. 140.)
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a fee arrungexﬁcnt whereby Timbervest was paid a fee on the dispositions of property and had its
szmagement fee concomitantly reduced. Jones had no reason to think that New Forestry and
ORG would consent to onc such conflict but not the other. Thus, there was a reasonable basis for
Jones’s reliance on ORG’'s approval, given ORG’s status as a QPAM and fiduciary.

Finally. the Division contends that because “Respondents actually split the fees cqually
indicates that they acted with the specific intent to deceive their client.” (Br. at 49.) The fact is
that Boden alone chosc to share the fees that he carned equally with his Partners after
considering his business relationship with the Partners. (17 at 289.) Jones neither asked nor
expected Boden o share his {ees. (See Tr. at 1312-13.) Boden’s decision, which was his alone, to
sharc his fees cannot be seen as an indication of Jones’s scienter,

B. Zell did not act with scienter with respect to the payment of Boden’s fees.

Zell also did not act with scienter, or even negligence, with respect to Boden's fees. Zell
understood that Shapiro disclosed the agreement (o the client’s representative, ORG and
Schwartz. (Tr. at 1541.) As the ALJ recognized, Zell was “entitled to rely on Shapiro™s
rcb;cscnizukm e t.habt he had obtained consent [for Boden’s fecs] from Schwartz.” (Decision at
54.) The Division does not contend that Zell did not, in fact, hold the subjective belicf that
Shapiro had disclosed the fee arrangement. Instead, it argues that because “Zell managed New
Forestry for over a decade on behalf of BellSouth.” he must have known that the payments were
prohibited by ERISA and that ORG could not have consented to the arrangement. (Br. at 48.)

Zell is'no ERISA expert, Although he had worked with pension plans (strictly on the
investment side), be did nat know the minutiae of a very complex and technical statute. Even
Schwartz, the Division's witness who served as an expert in ERISA in another matter, testilied
that “ERISA is pretty technical and complicated.” and to answer questions about ERISA, he

would need to seek the advice of qualified legal counsel on ERISA matuers. (Tr. at 2146, 2091.)
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| There is no evidence that Zell knew more about ERISA than he testificd to. [n any ¢vent, as
discussed above, even if Zell knew that the payment of fees was generally prohibited by ERISA,
he had no reason to doubt that the consent of ORG, which held itself out as a QPAM and had
consented to a similar conflict of interest on behalf of Timbervest, would not be effective to
remove the prohibition. The Division has nothing more than speculation on which to base its
'c:oncl usion that Zel should have known that the fecs could not be consented to.

Nor is the fact that Boden chose to share his fees with the Partners indicative of any
scienter by Zell. As discussed above, the decision to share fees was a decision Boden made
alone. Zell never asked or expected Boden to share his fees. Instead, Boden made the decision on
his own accord. Thus, the sharing of fees docs not show any scienter.

IV.  The Division's other miscellaneous arguments have no bearing on the issues raised
in its appeal and no basis in the cvidence or reality.

While the Division appealed only two issues to the Commission—whether assoctational
bars arc prohibited in this case and wl".ncthcr .}or.ws and Zell acted only with negligence with
respect to Boden®s fees—it spends the vast majority of its Brief making miscellaneous arguments
that seek to taint the Respondents and non-respondents as fraudsters and that have no bearing on
these issues.

A.  Timbervest did not cross trade Tenneco Core,

1. There was no prearranged deal to repurchase Tenneco Core.

Timbervest did not enter into a prearranged deal with Lee Wooddall, on behalf of Chen
Timber (“Chen™), to sell the Tenneco Core property (“Tenneco Core™) and repurchase it shortly
afterwards for §1 million more. The Division states that “Wooddall testified unwaveringly that
the repurchase of Tenneco by Timborvest was part of his negotiations with Boden from the

beginning™ and that “[ajt their first mecting Boden told Wooddall that Timbervest wanted 1o sell
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him a property in Alabama and to repurchase the property from him within six months for a
higher price.” (Br. at 6.) Wooddall's actual testimony. at most, proves only that there was a

discussion between Boden and Wooddall in which Boden told Wooddall that he would submit an
offer 1o repurchase the property within 6 months alter it was sold, (Tr, at 813-14.)

| What Woodda’li did testify 10 “unwaveringly” is that the OIP’s allegation of “parking”.

did not occur. The sales contract likewise specifically stated that the sale wﬂs'nol based on or
contingent on any other agreement or understanding between the parties. (Div. Ex, 11))
Wooddall testified that he understood that language in the conlract and belicved it to be true at
the time. (Tr. at 838-39, 863.) As he testified, the day after purchasing the property, he could
have done whatever he wanted to with the property. (Tr. at 863.) He could have cut and sold off
all the timber on the property. (Tr. at 816.) He was free to sell to anyone he wanted. (Tr. at 768,
815-16.) Indeed, he would have sold it to someone other than Timbervest if someonc offered a
strong enough price, despite what he called a “verbal option” for Timbervest to buy thé p’roperty’
back. (Tr. at 768-69, 815-16.) Nor was Timbervest bound to fcpurchase the property from

- Wooddall. (Tr. at 859.)

Wooddall’s conduct at the time of the transactions also was consistent with there being
no agreement to repurchase the property. Wooddail testified that Chen replaced Plantation Land
& Management (which he owned with two other individuals and who originally had contracted
to purchase the property) as the buyer because onc of the partners in Plantation Land &
Management did not want 1o go forward with the deal. (Tr. at §09-10.) Wooddall explained that
“there was no guaraniee tﬁat [they] would not losc big money.” (Tr. at §10.) Additionally.
quddall testified that he obtained a loan of over $11 million to purchasc the property from New

Forestry, (I'r.at 817.) In obtaining that loan from the bank, Wooddall testified that he never
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» advised the bank’s loan officer that this was a no-risk loan or that he had negotiated a sale for a
| price of $14.5 million. (1r. at 819.)

Boden adamantly denics any such agrecement to repurchase the property at an increasc in
price of more than §1 million. (Tr. at 184, 207-08, 504-09.) In fact, he testified that, given the
downward trend in the property’s value 3uring the first half of 2006, it would not have made any
cconomic sense 1o have an agrecment o buy the property back for $14.5 million in the summer
of 2006. (Tr. at 207-08, 232.,) Nor would he have agreed on a price cight months in advance of
an intended acquisition, Agreeing in the summer of 2006 to a $14.5 million repurchase price
would have “bak[ed] in o loss on acquisition,™ meaning that TVP would have been agreeing to
buy a property for a price that was maore than the property’s then valuation. (Tr, 208.) And,‘as
Boden testified, in the eleven years he has been at Timbervest he does not “remember a single
acquisition we've made. not one time, where it’s come in with a loss on acquisition. . . . Not |
one.” (Jd.) On cross-examination Wooddall testified 1lxgxt during his negotiations with Boden he
may have cven lold Boden that Chen Timber could do whatever it wanted with the property and
was noi obligated to sell it back to Timbervest. (Tr. at 801-02.) Thus, whether Wooddall believed
there was some uncnﬁ)rccab!é “verbal option,” Wooddall telling Boden that he was not obligated
to sell the property back to Timbervest reasonably explaing why Boden believed he never
negotiated any repurchésc agreement.

Even if Wooddall’s recollection were credited, it shows only that Boden told Wooddall
that Timbervest might be interested in buying it back and would submit a purchasc offer if it
desired to do so. Timbervest would never have exercised the option unless the economics
supported the deal for Timbervest's clients. As fully briefed in Timbervest’s Appeul to the

Commission, New Forestry was ablc to sell Tenneco Core for 111.7% of carrying value, And
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although Timbervest did end up. purchasing the property on behalf of another fund, TVP, at an
increased price, the increase in price was fully supported by the market data regarding land and
timber pricing.g

2. There is no reliable evidence that a repurchase price was negotiated
prior to the closing of the sale from New Forcstry to Chen.

The Division states that “It]he $14,500,000 repurchase price was negotiated between
Boden and Wooddall before September 15, 2006, when (‘.‘.hcﬁ exceuted the agreement to
purchasc Tenneco from New Forestry for $13,450,000™ and that “Wooddall recalled with clarity
the prearranged nature of the repurchase agreement.™ (Br. at 6, 8.) There is no evidence
supporting the notion that a repurchase price was negotiated 'prior to the closing of the initial sale
from New Forestry to Chen other than Wooddall's testimony. which, as discussed below, cannot
be credited.

Tirst, Wooddall’s own testimony is not enough to support such a finding. Wooddall
testified: “I think we negotiated it,” (Tr. at 770.) Wooddall did not have any specific recollection
of negotiating a repurchase price with Boden and his recollection was nothing more than an

“assumption that there were negotiations. (/d.)

Second, Woéddall’s assumption that the purchase price was negotiated prior to the
closing of the sale is not supported by any documentary evidence and is inconsistent with
Wooddall's own testimony. For instance, Wooddall testified that he met with Boden only twice
to negotiate the deal. On cross-examination, when asked whether there was any discussion of a

repurchase price in his first meeting with Boden, Wooddall testified “1 don’t think the price was

? When TVP purchased the praperty, it was renamed Gilliam Forest. The Division suggests that the renaming of the
property was done with an intent to deceive an unidentified somcone. (Br. a( 6.) But, as Boden testified, renaming
the property was necessary to prevent confusion. (T, at 24 1-43.) New Forestry still owned the Tenncco Noticore
tracts, and it would huve been far too confusing to have two different propertics owned by two different funds each
going by the sume name.

29



12/01/2014 16:45 FAY 404 525 2224 ROGERS & HARDIN 4 035/049

discussed.” (Tr. at 812-13.) As Lo the second meeting with Boden, when asked by the Division
“did any solidification of the terms happen at the second meeting,” Wooddall answered, “1 don’t
recall.” (Tr.at 762.)
| Finally, at the same time Wooddall and Boden were negotiating over the sale of the
‘Tenneco propcriy to Chen Timber, they were also negotiating the purchase by Timbervest of
another property owned by Wooddall in Texas, (Tr. at §25-26; Resp. Tx 35), and at the hearing,
© Wooddall could not initially recall whether the two deals were being negotiated at the same time
or what the status of the Tenneco Core negotiations were when negotiating the L'exas deal. (1. at
825-26.) Wooddall's inconsistent and evolving testimony regarding ncgoﬁating a verbal option
with Boden could easily be the result of Wooddall blurring his memories of discussions from
seven years prior regarding Timbervest’s purchase of his Texas property with thosc relating (o
Tenneco Core.

3. Respondents do not recall how the repurchasc came about, but it was
not designed to avoid ERISA’s requirements.

The Chen Transactions took place in 2006 and 2007, long before the Division began
investigating Timbervest and long before it ultimately brought charges in latc 2013. Since the
Chen Transactions have taken plrace‘ Timbervest has conducted hundreds of transactions and
considered many more, (T, at 460.) 'i‘lxc Partners simply do not have specific memories about
the details surrounding these two transactions with Clien from over seven years ago. While the
Partners did not recall all the transactions” details, they remembered the transactions themselves,
as cvidenced by their voluntary disclosure of the transactions to the Division. (Div. Ex. 79.)

The Division, however, claims that the Partners are only “claim[ing] & failure of
recollection™ about how the repurchase came about because the Partners somehow knew that the

transaction was prohibited by ERISA. (Br. at 8-12.) The Diviston attempts to support this theory
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with an email from Shapiro that rci“crcnkccs ERISA (in an unrc’lalcd context) and Barag’s
testimany that, in 2003 or 2004, there was a conversation about potentially transferring
properties from New Forestry to the new Timbervest REIT in an actual cross trade. (Br. at 10-
11.) A vague memory of a conversation {rom 2003 or 2004 and an email referencing ERISA is
not evidence that supports that the Partners had ERISA in mind when engaging in the Chen
Transactions. Indeed, in response to the idea of eross trading properties between New Forestry
and the RETT, Barag testified that Zell did not want to engage in su@h transactions because it
would suggest that *Timbervest was more interested in getting control of the assets than
maximizing performance of the separate account,” and the email from Shapiro flags a proposcd
cross trade as problematic under ERISA. (Tr. at 1936-37; Div. Ex. 153.) The Division has no
explanation for why Zell and Shapiro would have refused to engage in a cross trade carlier but
then supposedly approve of one later,
4. There was no concealment of the Chen Transactions.
The Division also arpues, that "T‘_imbcrvcst conccafcd the Chen Transactions, (Br. at 12-

17.) This suggestion is curious in light of the fact that publicly available real estate records
clearly show Timbervest's involvement in both transactions and in light of TimbervesCs
voluntary disclosurc of the deals to the Division, despite having already provided all relevant
documents to the Division. (Div. Ix. 79.) Likewise, there is no evidence that had anyone from
BellSouth or any of the investors in TVP asked about the property they would not have received
all the details. Indeed, the auditors responsible for auditing both New Forestry and TVP were
aware of the sale of Tennceo by New Forestry and the later repurchase by TVP, but they took no

1ssue with the transactions.
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a, Barrett C#rter‘s email does not show an intent to conceal,

As cvidence of the alleged intent (0 conceal, the Division points to an email from Barrett
Carter, & Timbervest employee, sent on the day the TVP purchase of Tenneco closed. In the
email, Carter explained his understanding that it “just happened to work out that one client sold it
to another party and another client wound up buying it back from that party.” (Br. at 12-14; Div.
Ex. 19.) Carter went on to explain that Chen had been presented with a different opportunity and
approached Timbervest with the idea of buying it back. (Div. Ex. 19.) While this statcrent was
incorrect, there is no evidence that Carter sent this email with an intent to deccive anyone, much
less New I-?oréstry, about the nature of the transaction. Indeed, this email went only to
Timbervest personnel and to employees of a company that maintained Timbervest's property
records. (Jd; Tr. at 934.) This email, M}ich was never sent o BellSouth or AT&T personnel,
cannol possibly evidence an intent to conceal the transaction from New Forestry.

b. New Forestry’s Annual Report and the Spec Book for TVPy
purchasc of Tenneco Core were consistent with their purpose,

The Division next lobs a series of complaints about New Forestry’s Annual Report and
the Spec Book for TVP’s purchase of the timberland. (Br, at 14-17.) The Division, however,
ignorcs the fact that there s no cvidence that any of the Respondents authored cither document.
Instead, it first complains that iherc arc scemingly inconsistent deseriptions in the two documents
about the property. These differences are indicative of different writing styles—but not fraud. |
Boden agreed that the Annual Report and Spec Book could be seen as inconsistent, but the
Respondents explained at the hearing why they were not, (Tr. at 252.)

First, the property characteristics important to a buyér and to a seller are different and are
dependent on the strategy of the fund. (Tr. at 1267, 1275.) 1t is no surprisc that the documents’

drafters would want 1o downplay the characteristics of the property when trying to inform New
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Forestry about the sale of the property and would want to advertise the long-term benefits of the
acquisition when trying to inform TVP about the purchase. Moreover, the descriptions, although
written with a d’if'ferem tone, are not actually meonsistent. For example, there is no inconsistency
in telling New Forestry that the property would not produce significant returns for several years
and explaining to TVP that there would be “growing cash flow” from the timberland. Nor is
there any inconsistency between explaining to New Forestry that the property is in the poorest
area of Alabama and to TVP that the property was “within a short drive of several large cities”
(as almost all of Alabama is), or cxplaining property access issues differently,

The Division also complaing that the Spec Book, prepared for internal use only, failed to
disclose Timbervest's prior management of the land. (Br. at 16-17.) While the Division claims
that there was “no s‘ound explanation” for this omission (Br. at 17}, Boden testified that the Spec

- Books typically do not give any detailed mzmagcmebr history but rather only the most recent
owner, (Tt. at 248-49.) Giiven that Spec Books have been drafted by many different personnel
over the years and follow a pre-determined structure with pre-determined information, there
actually would be “no sound explanation” for this Spec Book to differ from any others
Timbervest has produced over the yéars. Regardless, ample testimony cstablished that this Spec
Book was never finalized, and a non-final document prepared for internal use only does not
support the conclusion that Timbervest attempted to conceal the transactions. (Tr. at 244-45,
248.)

c. The August 20006 disposition report did not conceal the Chen
Transactions.

Finally, the Division complains about the description in an August 2006 disposition
report to ORG of Chen’s offer to New Forestry (o purchase Tenneco as “unsolicited.” (Br. at 16.)

Boden agreed that this language was inaccurate but stated categorically that he did not draft it.

ad
(S
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(Tr. at 117.) Multiple internal personnel draft, review, and revise these documents oo
Timbervest’s behalf, (See id. at 118.) No one recalls why the term was used in a document
drafted eight years ago, but it is not indicative of an intent to conceal the transactions.

B. Boden was paid under a legitimate consulting agreement and not for any
improper purpose. '

Boden earned fees on the sale of two New Forestry propertics pursuant to a legitimate
consulting agreement that be entered into with Timbervest two years before joining Timbervest
as a manager. The Division, however, argues that the arrangement was concealed from okr not
properly disclosed to New Forestry.

1. Respondents did not intend to conceal Boden’s fees.,

The only concealment motivation the Division can muster is that Timbervest concealed
the fees because disclosure would have exposed them to ERISA Tability. (Br. at 24.) This
argument is supported by nothing more than speculation, As explained above, there is no
evidence whatsoever 1o conclude that Timbervest was motivated to avoid the prohibitions of

ERISA.

The Division’s position that Timbervest intended to conceal Boden’s fees is curious in
light of the fact that Boden volunteered to the Division in 2011 that he had worked as a
consultant at Timbervest prior to becoming a partner. (Tr. at 558.) The Division chose not to ask
any follow-up questions about his pésition. Nevertheless, Timbervest voluntarily disclosed to the
Division Boden’s fee arrangement, fee payments. and the LLCs through which Boden was paid.
(Div. Ex. 80.) Timbervest provided this information in response to the Division’s subpoena, even
though the subpocna sent to Timbervest did not dircetly call for such information. (/d.; Div. Lx.
115.) Had Timbervest intended to conccal Boden's payments, it névcr would have spelled out the

- information for the Division. In any event, the Division’s attempts 1o show that Timbervest
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intended to conceal the payments fall flat; each will be discusséd in turn. In addition, none of the
allegations by the Division regarding the concealment were known by Shapiro, Jones, or Zell,
and cannot be the basis of any findings of wrongdoing or future risk against them.

a. The usc of LL.Cs does not demonstrate an intent to conceal.

Boden received his fees through two limited Lability companics on the advice of his
attorney to protect his personal assets and to limit any claim to the fees made by unknown third
parties. The Division takes this simpieﬂl reasonable explanation and, ignoring the evidence, tries
to arguc that the LLC structure was designed to conceal the fees from New Forestry.

Boden wanted to protect his assets, and his attorney said that the best way to do that was
to use LI.Cs. Boden was understandably concerncd about other, unknown brokers or third parties
asscriing a claim to his fees. (Tr. at 369.) His desire to protect himself arose from at least two
specific instances where ﬁnknown commission agreements at Timbervest later came (o his
attention. For example, be knew that Bob Chambers, the prior manager of Timbervest, had
entered into an oral brokerage agreement with Zachry Thwaite and that the agreement was not
memorialized until Chambers was on his way out the door from Timbervest. (Tr, at 376-77.) The
Division suggests that because this agreement was eventually reduced to writing (two years afier
it was originally agreed o), Boden knew about it when he came to Timberv‘em (Brief at 28);
however, Boden’s testimony established that he was unaware of the agreement until years later,
(Tr. at 373.) Knowing that Chambers had entered into al least one oral brokerage agreement
reasonably concerned Boden that there might be other outstanding oral brokerage agreements
relating to New Forestry’s property.

Additionally, Thwaitc’s oral brokerage agrecmém was the subject of a lawsuit filed by

New Forestry in 2000 in the Superior Court of Fulton County. (Tr. at 373-74.) This legal dispute
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served as an additional motivator for Boden to seek legal advice from Harrison on how to protect
the potential fees under his consulting arrangement after nearly four years of effort. (/d.)

Boden also lcamed that Chambers had entered into a brokerage agreement with Bob
Suter for transactions involving New Forestry propertics. (1r. at 509-11.) Although the Division
atlempts Lo characterize the letter reflecting thi§ agreement as only a rate sheet {Bricfat 28),
Boden disagreed with that characterization, (Tr, at §21-23.) The document itself states, in
relevant part: “In the cvent my real estate {'u rm arranges a trade of property already owned by
New Forestry LLC, you agree that T shall be compensated on the above stated commission
percentages based on the value of the property traded.” (Resp. Ex. 86.) Suter’s letter reflects
written confirmation of an existing underlying agreement Lo teceive a conumission in connection
with New Forestry’s propertics.

Baoden did not know what other brokerage agreements related to New Forcstry’s property
that Chambers might have entered into. Boden had never met Chambers. and the circumstances
surrounding Thwaite's agreement (that it had been memorialized very close to the time
Chambers left Timbervest), pave him pause about what other brokerage agreements might exist.
(Tr. at 376-77.) The prudent thing to do. thercfore, was for Boden to seck advice from his
attorncy on how best to prot.cét his assets in casc of a claim by an unknown broker or other third
party, which is exactly what he did. Boden even waived the attorney-client privilege with respect
to the advice he received in connection with using L1.Cs to receive his fees, _fuz*chcr
demonstrating he had nothing to hide.

b. Harrison’s work does not demonstrate an intent to conccal._

The Division next takes issue with Harrison’s methodologies in fulfilling his clicht’s
requests, even though there is no evidence that any of the Respondents, including Boden, had any

knowledge about how Harrison set up the LLCs. Harrison’s advice to use LLCs was rcasonable.
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In Harrison's opinion, an LLC would help limit any potential claims to specific assets. (Tr. at
§92-93, 606-07, 613.) He also thought it would be a more sound structure to usc a scpérate LILC
each time Boden received a fee. (Tr. at 604.) Harrison also wanted to keep the L1.Cs as separate
as possible to avoid any sort of piercing the veil argument. (Tr. at 608.) He therefore gave each
LLC a separate name and address in an attempt to create “the highest level of separateness.” (Tr.
at 610.)

LLCs, as well as “shell™ LLCs (with no underlying business or operations), are a
common asset protection vehicle used throughout the business world, the real cstate industry in
general, and, as explaincd by Wooddall, in the timberland industry specifically. (Tr. at 592, 824-
25.) Timbervest itself scts up special purpose LLCs for each of its funds in each state that the
{fund owns properties or on a project-hy-project basis, resulting in hundreds of Timbervest-
created LLCs. (T, at 499,) |

The Division attempts to discredit Hammson by arguing that Harrison was complicit in a
fraud against New Forestry. The suggestion that Harrison Would be in cahoots Lo conceal the
beneliciary of the fee and (o perpetrate a fraud against New Forestry is outrageous. Had the
Division belicved this assertion it certainly would have brought charges against Harrison, The
fact is that Harrison is an attorney in good standing with no bar complainti (Tr.at 727.) Hce has
been a lawyer for 25 years, and he would not risk his career to help a client, or a fricnd, engage
in any sost of fraud or deceit. (Tr. at 727-28.)

Equally offensive is the Division’s assertion that Harrison’s fee for performing this work

“was “consistent with a reward for hel ping o conceal the real beneficiaries of the fee payments.”
(Br. at 31.) Boden and Harrison agreed to a 10% contingency fec. (Tr. at 675-76.) The fee was

agreed to before any payments were made to Boden and before Boden knew whether he would
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ever receive any. (/d) If Boden had never received a fee, Harrison would have reecived nothing
for his legal services. Harrison thercfore willingly bore the risk that all of his efforts and advice
would result in no compensation should no sales occur.

There is no e\'ziden,c.e ta support the Division's attempts to paint Harrison as complicit in
any sort of fraudulent scheme. Instead. the record amply suggests that Harrison acted reasonably
in piving sound legal advice to Boden on how to receivé fees and did not intend to hide the
ultimate beneficiary of those fees from anyone.

c. Errors in the purchase and sale agreements are not evidence of
an intent to conceal,

| The Divigion argues that because there were ¢rrors in the purchase and sale agreements
(“I’'SAs”™) in which Boden reccived a fee, Timbervest must have intended to conceal the fees. (Br.
at 26-28.) In’fact, the crrors in the PSAs that did exist were nothing more than innocent mistakes.
In any event, New Forestry never reviewed the PSAs, (Tr. at 1088.) It makes no sense (o
“conceal” payments in a document that no one outside of Timbervest would have reviewed.,
Moreover. if BellSouth or ORG had reviewed the PSAs, the documents reveal that a fee was
paid.

There is no evidence to support the Division’s theory that Timbervest intentionally
inscrted crrors into the PSAs. Boden testified that he gave the drafters of the contracts the name
of the LLC through which he would ch’ receiving his fee and the percentage of the sales price that
he was owed. (Tr. at 172-73, 303-04, 353-54.) He was not responsible for any other language in
the PSAs ubout which the Division complains. (/d.)

The counterparties to the PSAs alse failed to cateh or correct the mistakes. For example,
“Wooddall failed to notice or call to anyonce’s attention that the PSA included language that

Fairfax Realty Advisors, LLC was an advisor to Chen. The Division, however, has never claimed
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that Wooddall was complicit in some fraud, which he would have to have been il the insertion
were anything but a drafting error, as Chen dmﬁcé the document. (See Tr. at 173.) The payment
was correctly classified as a payment by the sclier (New Forestry) on the closing statement. (/d))
‘There would be no reason to insert erroncous language in the PSA but then correét the crror an
the closing statement, '’

Additionally, the Division complains that the PSA for the Kentucky Property states that
New Forestry will pay a fee “to Westfield Realty Partners LLC in conncction with the formation,
negotiation, and cxecution of the agreement and the subsequent sale of the property for services
rendered.” (Div. Ex. 33; Br, at 26-27.) Bul this language is entirely accurate, Under his fee
agreement, Boden worked on the formation, negotiation, and cxccution of the PSA and the
subscquent sale of the property. Because Westfield was essentially Boden’s alter ego, the
description was accurate. Morcover, the PSA does not say that Westfield Realty Partners
'pcrfg)mwd those services, only that it is being paid in connection with fhosc services. (Div. Ex.
33.) There simply was no error m this PSA.

d. Fees paid to an unlicensed broker do not demonstrate an intent
to conceal.

The Division also contends that because Boden’s fees were paid fo LLCs that were not
licensed brokers, this “demenstrates most compellingly” that the LLCs were designed o conceal
Boden’s {ee payments. (Br. at 29.) This argument is nonsensical. If Boden or MHarrison knew that
it was improper (o reccive his fees in this manner, they would have used a different vehicle.

Further, there was no evidence that Boden knew or should have known that receiving

fees in this manner was improper. Boden was a licensed real cstate broker. (T, at 49.) Although

¥ Simitarly, there is no evidence that the counterparty 1o the Rocky Fork PSA caught or attempted to correct the
error that Woodson & Cempany, LLC acted as un advisor to the parties in the transaction. But, in any cvent, the
error in the Rocky Fork PSA is irrelevant because Boden never received a foe on the sale of that property, as the sale
closed outside the sunset date of his fee arrangement,
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the two LLCs that received the fees did not hold his license, there is no evidence that Boden did
not belicve his brokerage license to be effective. Moreover, Boden relied on Harrison to structure
the receipt of the fees. (Tr. at 298-99.) If there were an issue with how the fees were received,
Bodcn would have reasonably expected his attorney to alert him to that fact. But there is no
evidence that Harrison thought the payment of foes to an unlicensed entity was improper. As
Boden testified, “we never defined the entity as a broker. It was a limited Hability company st
up specifically (o insulate me and my assets.™ (Tr. at 390.) In any event, whether Harrison knew
or should have known that the fees were improper is completely irrelevant—he is not a
rcspondcntvin this case. Only it Boden himself knew or should have known that the fee structure
was improper is it cven remotely relevant, But there is no evidence that Boden had or should
have had this knowledge.

In fact, Boden testified that he knew it was iflegal for an unlicensed Bmkf:r o collect a
brokerage commission in Georgia. (Tr. at 383-84.) But Boden did not view his payments as
brokerage commissions; rather, he viewed them as advisory fees. (Tr, at 386.) They were
compensation for the approximately 20 months of otherwise unpaid work that Boden did on
behalfl of New Forestry from which New Forestry received direct benefits. And although they
were triggered by sales, they were nét compensation specifically for the sale but for all the work
necessary to create a sales process for New Forestry, (Tr. at 50506, 1491, 1771)

The propriety of receiving commissions or advisory fees under the state licensing
statutes, howcvén is not at issue. These statutes do not form the basis for an Advisers Act
violation. The Division’s focus on them 1s nothing more than a red herring that diverts the
Commission’s attention from the facts and the evidence that Timbervest did not intend to conceal

the payments of fees to Boden from anyone.
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2, The fee arrangement was disclosed.

A conclusion that Timbervest concealed the fees from New Foréstry would be
particularly unreasonable in light of the fact that Shapiro had a conversation with Schwartz about
'Bodon’s fee agreement in 2005, Although Shapire does not recall the precise words he used
during the conversation, he recalls that he walked away thinking it was fine, (Tr. at 1776-77.)
The Division asserts that Shapiro presented only a “hypothetical scenario™ to Schwartz and did
not disclose any of the details of the agreement, including its duration, the properties subjeet to
it. who would pay the fees, or who would reccive the fees. (Br. at 21.)

The Division ignores the lack of evidence to support its version ol events. Shapiro
testificd that he could not remember exactly what was said but that he had given Schwartz “the
general overview™ of the arrangement and “gotten the okay” from Schwartz. ' (Tr. at 1776-77.)
Shupiro reported this back to his partners. (Tr, at 414, 1325, 1337, 1352, 1756.) Indeed, the only
basis for the Division's assertion is the self~serving testimony of Schwartz, whose evolving and
ever-changing story was designed to cover his own potential lability. The Division completely
disregards that Schwartz originally told a different story both to the Division and to Timbervest’s
outside and general counsel and that Schwartz has made slatements since his investigative
testimony to at least one other client that he knew of an'd agreed to Boden’s fec arrangement.

The Division argucs that there must have been no disclosure of the fee agreement because
no contemporaneous documenmfkm exists to caorroborate the disclosure. (Br. at 21-22.) But the

lack of documents is most likely a function of the passage of time. The disclosures were made

' The Division distorts Shapiro’s investigative testimony about the response he received from Schwartz during this
conversation. The Division cluims that Shiapiro’s recollection is that Schwartz had “no response” to the disclosure.
{Br. at 23.) That is clearly not what Shapiro's (estimony reflects. Shapiro testified, both in his investigative

- testimony and at the evidentiary hoaring, that Schwartz’s response during the conversation was that the agreement
was fine and was not a big deal, (Tr, at 1785:1-23.) It was such a non-event that Shapire cannot recall Schwartz’s
exact words. (/d)
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nearly a decade ago, and emails and other documents at Timbervest and BellSouth from that

period no tonger exist. (Tr. at 1655-56.) Newly tendered evidence shows ORG, too, did not

retain refevant records. (attached as an Exhibit to Respondents’ Motion to Adduce Additional

Fvidence). Investment advisers arc required to keep documentation for five years. 17 C.FR. §

275.204-2. There has been no allegation that Timbervest did not {ulfill its record-keeping

requirements under the Advisers Act. Timbervest specifically and voluntarily informed the

Division about the fees paid to Boden. (Div. Ex. 79.) The sale of Tenneco Core and the

Kentucky Property had occurred more than five years ago at that point, but the Division took ils

time pursuing any claim related to the fees. In fact, it waited more than 17 months after learning,

of the relevant events before bringing charges but now claims that Timbervest should have

maintained documentation that it was not required (o maintain. The lack of availability of

documentation a decade after the disclosure of the fee agreement to Schwartz should be held

against the Division, not the Respondents.

A
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