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New York Stock Exchange LLC, NYSE Area, Inc., and NYSE MKT LLC
(collectively, "the NYSE Entities") respectfully submit this memorandum in response to the
Brief of Applicant Securities Industry and Financial Markets Association in Response to the
Order Regarding Procedures to be Adopted in Proceedings (the '"SIFMA Brief'} in the above~
captioned application for review (the ''.6.QQlication'') filed by the Securities Industry and
Financial Markets Association C'SIFMA") with the Securities.and Exchange Commission

(the ·'(:on:J-lnissjpn").
The SIFMA Brief largely fails to address the key questions raised by the
Application and, in so doing, acknowledges that there has been no denial of access and that
SIFMA is not a person aggrieved by any action by t11e NYSE Entities.

L

SIFMA Attempts To Reargue l'letCoalitio.riiBut Does Not Explain How It Has
Been Denied Access or How It Is a Person Aggrieved
Because S!FMA docs not purchase and has not sought to purchase any of the

NYSE Entities' market data products approved by the rule filings covered by the Application, it
is not surprising that the SIFMA Brief devotes exactly tvvo (substantjvely identical) sentences to
whether there has been a denial of access and who might be aggrieved by it had there been one,
the sine qua nons for a denial of access petition?

"2

SIFMA Brief at J ("any party who does not pay these ne\vly imposed fees---jncluding SfFMA
members and their customers-will be unable to access the market data made available by the
Exchanges"); see also id. at 4 ('<These applications request that the Commission set aside the rule
changes because they limit the access t:fSIF;~1.A. 's members and their cuslomers to market data
made available by the Exchanges .... ")(emphasis added). Not only does this confinn that
SIFMA does not use or seek to purchase the proprietary market data products at issue and thus
cannot be ·'aggrieved" by rules setting prices for them, it makes SIFMA 's standing even more
tenuous because SJFMA is seeking to represent its members' customers, even further removed
than SIFMA 's members themselves. SIFMA. makes no effort to explain how it could represent
the interests of entities \.vho deal at am1's length (and sometimes adversely) with SIFM.A 's
members.

]

Instead, SIFMA tries to reargue NetCoalition land recycle the arguments made in
its prior request for the Commission to suspend pursuant to Section 19(b)(3 )(C), thus confirming
that SIFMA has not pleaded, and cannot show, any denial ofaccess or aggrieved person status as
required by Section 19(d). SIFMA's brief confi.nns that SIFMA is trying to bring a Section
l9(b)(3 )(C) appeal under the guise of a Section 19(d} denial of access petition, but does not even
attempt to fit within Section 19(d)'s distinct statutory framework (because it cannot do so). The
CQmmission sbould not permit SIFMA to attempt to force the ''round peg" of a Section
l9(b)(3)(C) appeal into the "square hole" of a Section 19(d) denial of access proceeding.
As the SIFMA Brief makes dear, the situation is even worse with respect to
standing: Even though certain SIFMA members purchase proprietary market data products from
the NYSE Entities, none of those members (or, even more dis~antly removed, their customers)
has claimed to have been denied access to anything. SIFMA does not dispute that the NYSE
Entities have provided and been \Vining to provide access to ali relevant market data products to
anyone who wishes to purchase them in exchange for the fees the NYSE Entities are permitted to
charge for each such product 3 Thus, the NYSE Entities have not denied access to anyone and
SIFMA is not a person aggrieved by any denial ofaccess. That alone requires dismissal of the
application.

H.

SIFMA Does Not Correctlv State the Standard of Review
The critical. fact for determining the correct standard of review for a rule such as

those SIFMA seeks to challenge is that the Commission has reviewed the rule pursuant to
Section 19(b)(3 )(C) and decided not to suspend it. Assuming, arguendo, that the mere existence
of a market data fee rule in these circumstances can be deemed a denial of access and that
J

NYSE Entities' Response to the Commission's Order Regarding Preliminary Matters (the "NYSE
at l-7.

~.ri~f')
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SIFMA could be deemed aggrieved by such a rule even if it does not use such market data itself,
the correct statement ofthe standard ofrevievv here requires applying Section 19(1) to a rule that
took effect pursuant to Section 19(b)(3)(C). Section l9(b)(3)(C) is broader than Section 19(t):
Section 19(b)(3)(C) allows the Commission to suspend a rule if doing so "'is necessary or
appropriate" f()r either the public interest or infhrtherance of the Act, whereas Section I9(t)
requires a petitioner to show that (a) the specit1c grounds on which the alleged denial is based do
not exist in fact; (b) an SRO violated its O\Vn rules; (c) an SRO applied a rule in a manner
inconsistent vvith the purpos(.'S of the Exchange Act; or (d) an SRO imposed an unnecessary or
inappropriate burden on competition:'~ Thus, even if SIFMA could shovv a denial of access and
that it \Vas "aggrieved" by such denial, it would have to plead and prove that the rule filings at
issue satisfied one or more of(a), (b), (c}, or (d) given thatthe Commission had alreadv ~eciqe.d
not to suspend that mle. 5 For example, SIFMA would have to explain how the Commission
could now 11nd that a filing imposed an unnecessary or inappropriate burden on competition
wh<.~re

the Commission did not believe it was necessary or appropriate to suspend that rule for the

public interest or in furtherance of the Exchange Act.
Of course, detetmining that there were no denials of access and SIFMA is not an
aggrieved person would negate any need to address how the standard of review should be
applied when the Commission had an opportunity to but did not suspend a proprietary market
data rule change.

4

NYSE Brief at 9.

5

Although Section 19(bX3)(C) did not require the Commission to take specific steps in reviewing
the rules SlFMA purports to challenge and did not require the Commission to explain its basis for
not suspending any particular rule, by declining to suspend the rules, the Commission did decide
not to suspend those rules.

.-,
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III.

SIFMA Bears the Burden of Showing That Any Action Resulting In a Purported
Denial of Access Should Be Set Aside
SIFMA argues that the issue to be decided here is ''whether, absent evidence

regarding the cost of producing the market data, there is a sufficient basis for finding the fees to
be fl1ir and reasonable based on the alleged existence of competition." S IFMA Brief at 6. That
puts the carl before the horse and assumes there has been a denial of access and that SIFMA was
aggrieved by it, neither of which SIFMA has attempted to show. Both of those are predicates to
addressing the merits of any application like this. SIFMA bears the burden of pleading and
proving that it satjsfies both, and both require evidence that would not be in the record regarding
the rule filing at issue. A11d even if the Commission were to find that the NYSE Entities denied
access to.SfFMA and thus that SIFMA was a person aggrieved, SIFMA \vould still needto show
that the Commission should set aside the action because (I) the specific grounds on vvhich such
action was based do not exist in fact; (2) such action was not taken in accordance with the rules
ofthe SRO as approved by the Commission (or subject to an exception to such approval); (3)
such rules were not applied in a manner that is consistent with the purposes of the Act; or (4) the
rules impose a burden on competition not necessary or appropriate in furtherance of the purposes
of the Act. 6
Critkally, the Commission has already found no basis to suspend the rules at
issue under Sec(ion 19(b)(3)(C) despite SIFMA raising precisely the issues it now tries to
recycle. That fact necessarily' constrains the scope of review for denial of access. As sho\vn in
the NYSE Brier: SIFMA would have to show the existence of a flaw not covered by Section
19(b)(3)(C), because the necessary conclusion from the lack of suspension of the rules here is

...,...,.__,""'".''"'·..,.""'""'-'"'""'
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15 U.S. C. § 78s(f); see also fog Cuuer Capital Grp. Inc. v. ::UtC, 474 F.3d 822, 825 (D.C. Cir.
2007).

4

that there was no basis for the Commission to suspend under Section 19(b)(3)(C)J SIFMA bears
.the burden on each ofthese issues.

CONCLUSION
The NYSE Entities respectfully submit that SIFMA has not adequately addressed
the threshold issues that this Application presents, and thus the Application should be dismissed
as a matter oflaw.
Dated: September 20, 2013
MILBANK, TWEED. HADLEY & McCLOY LLP
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NYSE Brief at 8-9.
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