
l lN!Tr:D STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE corvHv1lSSION 

ln The Matter of1hc Application of': 
SFC!JRITIFS INDUSTRY AND FINANC]AL 
MARKETS ASSOCIATION 
for Review of Actions Taken by Sci 
Organizations 

Admin. Proc. File No. 3-15350 
The Honorable Brenda P. Murray, 
Chief Administrative Law Judge 

POST-HEARI'.'tG HEPLY BRIEF OF NYSE ARCA, INC. 

Redacted Version For Public Filing 



TABLE OF CONTENTS 

Page 

PRELIMINARY STATEMENT .......................................................................................... l 

ARGUMENT ............................................................................................................................... 5 

l. SffMA MISSTATES THF STANDARD OF RFVIFW ............. . . ............................. s 
IT. NYSE ARCA 'S PRICING OF ARCA ROOK IS Sl rBJFCT TO S!Ci'\JTF!CANT 

COMPETJTIVE FORCES...................... .... ............ ...... . ................................... 6 

A. ArcaBook Is Sold In A Competitive \farkc1 ....................................................... 6 

B. Competition For Order Flow Disciplines D<.:plh-Or-Book Daw Pricing ................ 9 

J. Trader Behavior Demonstrates Th..: l .inkage Between Order Flow 
And Proprietary Market Data ...................................................................... 9 

2. Traders' Ability To Shift Order Flow Is Not Impacted By Best-
Execution Obligations ............................................................................... J 0 

3. The Record Demonstrates That Competition For Order Flow 
Constrains Pricing .................................................................................... 12 

4. Pricing ArcaBook In The Inelastic Portion OrThe Demand Curve 
Demonstrates Thar Competition For Order Flow Constrains 
Pricing ....................................................................................................... 14 

C. Trader Behavior And The Availahility Of Suhstitutcs Show That 
ArcaBook Pricing Is Constrained ......................................................................... l 5 

D. ArcaBook's Pricing History Shows/\ Series Of Reasonable Price Changes 
And Is Not Evidence Of' Market Puwer· ................................................................ 17 

E. Costs And Profit iv1argins Are Not Indicators or :v1arket Pov .. er ......................... 20 

Hf. THERE IS NO SUBSTANTIAL COUNTERVAILING BASIS TO 
DISAPPROVE NYSE ARCA'S PRICING OF ARCABOOK ........................................ 21 

A. The Vast Majority OC Investors Do Nut Nc..:cl Dcpth-Of'-Book Data ................... 2 l 

B. There ls No Evidence Thal The Depth-Of·Book Data Fees Paid By 
Broker-Dealers Increase Trading Costs For Retail lnv..:stors ............................... 23 

C. SIFMA Has Abandoned Its Arguments Concerning Order Imbalance Data ........ 24 

C()NCLUSION ............................................................................................................................. 25 



TABLE OF AUTHORITIES 

Pagc{s) 
CASES 

Net Coalition v. SJ~'(', 

6 ! 5 F.3d 525 (D.C. Cir. 20 l 0) ................................................................. 5, 7, 15. I 9. 20. 22 .. 23 

L'ni1nl Sr ares v. Am. £>;press Co, 
Nu. I 0-4496 20 l 5 WL 728563 (E.D.N.Y. Feb. 19, 2015) ...................................................... 21 

Vol Ira th Co. 1·. Sam mi Corp., 
9 F.3d 1455 (9th Cir. 1993) ................................................................................................... 6 

OT!IFI< Al'THORITIF.S 

ArcaBook Approval Order (NYSE Arca Ex. 46) ............. ................ .............. 5. 20 

David L. Faigman. cf al .. lv!odern Scientific Evidence: The Law and S'cience o/Exper! 
f('S[ it110l1)' (20 ! 3) ..................................................................................................................... l 3 

Federal Judicial Center, Reference Manual on Scientific Evidence (3rd ed. 20 l l ) ....................... 13 

NYSE 1\rca Equities Rule l, available at http://nvsearcarules.nyse.com/pcxlpcxc/ps,:xe-
ruks/chr I I/default.asp ........................................................................................................ 11 

II 



Pursuant to Rule 340 or the SEC' s R ulcs of Practice and the briefing schedule set 

by Your Honor on April 24, 20 l.\ N YSF .\rca' respectfully submits this post-hearing reply 

brief. 

PRELIMINARY STATEMENT 

STF\'1A 's post-hc;iring hricr continues the obfoscatory \Vay SIFMA has 

approached this proceeding. Alt.hough the D.C. Circuit and SEC made clear that the issues here 

must be understood through evidence-facts and reasonable inferences from facts-SIFMA 

takes the position that it has no oblig:Hion lo submit evidence at all, even when it is undisputed 

that it and its members are the best or even sole sources of evidence on a particular issue. 

lndeed, SIFMA doubles down on its obfi.1scation by largely pretending that the hearing-

especially the cross-examinations M its ex pens~·· did not happen. However, considering the 

evidence NYSE Arca submiucd. the utter lack or evidence submitted by SJFMA, the fact that 

SIFMA and its members made l !crcu!can c fforts tu hide sources of clearly relevant evidence 

from the Exchanges and Your Honor. and the fact that SlFMA blatantly mischaracterizcs even 

evidence from its own members-~the only reasonable conclusion is that NYSE Arca has carried 

its burden and the S!FMi\ Application should be dismissed. 

Having presented no evidence itscl f, SIFMA outright misrepresents the record. 

For example, when confronkd with the I !email (NQ Ex. 505) demonstrating "trader 

behavior'' and expressly confirming. that market data pricing can negatively impact order flow, 

SJFMJ\ simply pretends that the email says something else: 

Capitalized terms not defined herein have rhc meanings set forth in the Post-Hearing 
Brief of NYSE Arca, Inc., dated Jun<.' 5. 2015 ("OB"). References to the Post-Hearing 
Brief of Applicant SIFM:\, dated July 17, 2015, are in the ti.xm ''SIFMA Briel" or 
"SIFMA Br." 



What SIFMA Says 
~-Savs 

If Slflv1A wanted Your Honor to infer that 

Whatthe
Email Ac1uaflv Savs 

(SIFMA Br. at 35) despite-clear written statemrnt that it 

could and would 'IFMA 

had ro submit evidence demonstrating that NQ Ex. 505 did not actually mean \Vhat it said so 

ckarly. SlfMA could have tried to do that by (i) producing docurnenh fron n 

response to rhe Subpocna2 or (ii) callin~as a witness and allowing him to be cross-

examined.' Instead, SIFMA arranged a clandestine meeting between and Dr. Evans 

(which they l1id from the Exchanges because they had previously told Your I lonor that having 

such a meeting would create disclosure obligations under the Subpoena), and SlFMA has 

produced no evidence regarding what transpired at that meeting. The only reasonable inferences 

are that (i) NQ Ex. 505 meant exactly what it said and (ii) there was no contradictory evidence 

for SlF\:1A to present (and thus no support for SIF\:1A's arguments). 

SI FM A also gers the underlying theme of its brief--·that the Exchanges only 

sought to charge for depth-of-book data after they became public companil's (SIFMA Br. at 5)-

SIFivl/\. makes numerous attempts to dodge its failure to offer any L'vidcnce from its 
members by asserting (with no record support) that inform<ition relating to the 
rclati()nship between data fees and order flow is in tht: Exchanges' exclusive possessiun. 
(E.g., SlFMA Br. at 2.) But that is inconsisknl with the unrebutled evidence in the 
record. See, e. 1 .• NQ Ex. 505 

whether a customer had switched products unless the customer told it). 

j I ~1as readily available to S!FMA; he signed one oflhe SfF:VIA Member 
Declarations SJFMA relied on to assert standing ('-J'YSE 1\rca Ex. 4) and quickly met 
with Dr. Evans at SJF!\'!A"s request to discuss NQ Ex. 50.5 (Tr. 1100-03; Tr. l l52). 

'l 
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completely wrong. 1\hhough it is true that rhe ArcaBook fees at issue here i,,vere proposed in an 

SEC filing that followed NYSE's dcmutualization, both NYSE and Nasdaq began charging for 

Jcpth-of:-book dala years before they denmtualizcd.4 

Anuthcr misstatement S!FMA makes repeatedly-the claim that NYSE Arca 

"refused" to produce i.:1)S( data for ArcaBook--is nonsense. NYSE Arca consistently explained 

that it docs not create or track such data. even in NYSE Area's separate financials. Every NYSE 

Arca cl\)Curnent in the record is consistent regarding this issue, and S!FMA cites no evidence to 

the contrary. 

SlFl'vlA alsll misleadingly asserts that supposedly "high" depth-of-book data fees 

somehow increase costs and !mvcr investment returns for "ordinary Americans'" and "severely 

limit retail investors'" access to depth-of-book data .. (SIFMA Br .. at 3.) There are two 

insurmountable problems with these false claims. Firsr, SlFMA submitted no evidence that 

depth-of-book kes have any impact on investmem returns for m~yone, let alone "ordinary 

Americans."~ Second, SIFV!A ignores that (i) its ovvn expert conceded that retail investors do 

not need depth-of-book data (Tr. 925-27) and (ii) broker-dealers provide depth-of-book data to 

rdail customers for 1i·cc (OB at 29 n. 33). SIFMA presented no evidence that any retail investor 

had any difficulty getting access to any depth-of-book data he or she ever wanted. 

5'ee SEC Helcase No. 34-45138 (Dec. 7, 2001) (approving initial fees for OpenBook); 
SEC Release No. 46843 (Nov. 22, 2002) (approving initial fees for TotalView). Indeed, 
S!Ff'vlA strangely asserts that NYSE Arca decided r.o keep ArcaBook free "un1il 2009" 
(SIFMA Br. at 50), despite the uncontested facts that NYSE Arca notified market 
participants that it intended to begin charging for ArcaBook in March 2006 (NYSE Arca 
Ex. 69) and, as Dr. Evans conceded, the reason it took until 2009 to begin charging for 
Arcal3ook was the need for SEC approval (Tr. I 235-42). 

This is yet anuther instance in which SIFMA members easily could have submitted 
evid<:ncc to try to support SI FM A "s position, but SIFi'v1A did nothing to rresent such 
evidence. For example, some SIFMA members arc mutual ii.rnd companies, any of 
whom could have presented evidence that dcplh-of:-book foes had negative impacts on 
retirement investments. The complete absence of any such evidence speaks volumes. 
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All of this shares a common core, and to understand it one must turn to the end of 

SIFMA 's brief (specifically, SJFMA Br. at 58), where it finally b1.:comes clear that SIFMA bases 

much of its argument on the prcm isc that market participants need depth-of-book data from all 

exchanges t.o "choose'' where to send their order llow. SIFMA 's members, of course, are the 

best source of evidence regarding how they .. choose" to route their order flcm-, and yet SIFMA 

presented no evidence that any of its members need depth-o!'-book data from all exchanges to 

''choose" where to send their order flow. It is easy to sec ·why SIFMA members were not 

stampeding to make such claims in public--the premise is false. The record shows that most 

large broker-dealers run ATSs and otherwise try to internalize orders rather than sending them to 

ex1:hanges. And some exercise no "choice" whatsoever. 

Schwab is a good example. Beginning in 1004, Schwab (a SIFMA member) 

entered into a contractual arrangement with CBS (another SIFMA member) to direct the vast 

majority of Schwab's undirect<:d orders (which make up near!:;, al! of Schwab's orders) to UBS 

for execution. (OB at 43 n. 54.) Thus, Schwab docs not nctd depth-of-book data from any 

exchange, !et alone all of them, to ''choose" where to route its orders. That conclusion is 

ri.::inforccd by what data Sd1wab buys frum NYSE i\rca: 

which spends 111i11 inns uf du I la rs per year klr Nasdaq depth-of. 

book data to give away to its customers but sends little or no ,)rdcr flow rn exchanges at all. 

SIFMA Ex. 369; Tr. l 83-87. lt is thus apparent that one of the real reasuns SIFMA filed its 

petition is to try to force exchanges to lower the price of market dara products certain SIFMA 
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members want to use to entice retail customers to trade through them-the same retail cus10mers 

S!FMA ·sown expert conceded do not need that data.'' 

Nothing in the SIFMA Brief changes the simple fact that NYSE /\rca has, through 

the /\rcaBook Filing and the additional unrebuued evidence presented in this proceeding. 

satisfactorily answered the questions raised by the D.C. Circuit in Nc1C'oaiirio11 l. and that 

requires that the SIFl\1A Application be dismissed. 

ARGUMENT 

L SIFMA MISSTATES THE STANDARD OF REVIEW 

N'YSE Arca has not, as SlFMA asserts, "resuscitate[d] the theories rejected hy the 

D.C. ( 'ircuit." (S!F!vlA Br. at I.) The D.C. Circuit approved the Commission's market-based 

approach, which asks "vvhether the exchange was subject to signilicalll competitive forces" when 

selling the prices for its data. Nez Coalition J, 615 F.3d at 532 & 535 (D.C. Cir. 20 l 0). 

"Significant cornpetiti vc forces" can be established by, inter aha, ( i) an exchange· s "compel I ing 

nccJ to a!Lracl order llow from market participants" or (ii) "the availability to market participants 

or alternatives to purchasing" depth-of-book data. NetCoalition 1, 615 F.Jd at 539 (citing 

ArcaBook Apprnval Order (NYSE Arca Ex. 46) at 48-49, 5 ! ). NYSE Arca has done precisely 

\Vhat the D.C. Cireuil requested-provided the evidence the D.C. Circuit ft~ll was lacking {!·om 

the: ~)riginal record. 

After correctly stating that NetCoalition I held "that there must be evidence that 

cum petition will in f<lCl constrain pricing for market data before the Commission approves a kc 

'.::.fF\lA's other principal motivation is to make it possible ror SlFMA's members to 
increase their profits at lhc expense of the Exchanges by getting cheaper Jata for them 
either to redistribute or to use to operate private, unlit trading venues in CO!T1petition with 
tile Exchanges. \OB at 35~36.) SJFMA is not here championing the public interest or the 
''li!tlc guy,'' 
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charged for marke1 data premised on a compcritive pricing model," STFMA tries to redefine the 

evidence necessary to meet this standard. Throughout its briet: SlF.\1A assetis !hat the 

Exchanges can only meet their burden through the produclion of"systcmatic" evidence. 

{SIFM/\ Br. at 2. 18, 25, 35. 38/ Neither the ArcaBook Approval Order nor NerCoalition l 

refer to "syskmatic'' evidence .. whatever SIFMA means by that term (not surprisingly, SIFMA 

does not cxplciin wh::n it mcan:s by "'systematic''). Regardless. NYSE Arca has, by any 

description, met its bun.Jen by providing dt:tailcd and unreburred fact evidence and fact-bascJ 

expert evidence (including multiple statistical analyses) establishing (i) the linkage betvvecn 

order flow and market Jata pricing, (ii) that not everyone needs to purchase depth-of-book data, 

and (iii) that customers can and do substitute across exchanges' depth-oF·book products. 

IL NYSE AH.CA'S PRICING OF ARCA.BOOK IS SUBJECT TO SIGNIFICANT 
COMPETITIVE FORCES 

A. ArcaBook Is Sold In A Competitive Market 

NYSE Arca submitted a considerable body of evidence demonstrating that 

Arca Book pricing is subject to .. significant comperitive forces." SlFM;\ largely ignores that 

evidence. 

First. NYSE Arca demonstrated that competition bet\l\·een exchange platforms 

constrains pricing. (OB al 14-16.)8 In an attempt to diminish this evidence, SrFTV1A 

SIFMA cites Vollrmh Co. v. Smnmi Corp.. 9 F.3d 1455 (9th Cir. 1993), t<:ir the 
proposition that "'anecdotal evidence· [is] inferior to systematic analysis of market data.·' 
(SJFMA Br. at 2:' n. !8.) But l'o!!rurh did not hold that anecdotal evidence is interior to 
systematic evidence, only that the ''limited" t:videncc presented by the plaintiff was 
insufficient to meet its burden in tk1t case. 9 F.3d at 1457 & 1462. 

S!Fl'v1A misleadingly states that .\!erCoalirion /"did not embrace this 'total platform' 
theory." (SIF\1/\ Br. al 46.) But the D.C. Circuit simply declined to consider its merits 
because the SEC had not relied on the theory in the ArcaBook Approval Order; it did nm 
reject the theory at al!. .'i'ec NerCoo/ir/011 1, 615 F .3d at 542 n. l J 6. Now, of course, the 
record is more extensive and ripe f()r consideration. 
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mischaracterizes NYSE Area's argument, slating that the "Exchanges are arguing (hat they may 

set depth-of-book data prices that exceed competitive levels so long as they charge less for other 

services." (SlFMA Br. at 46.) What the undisputed evidence shows, however, is not that HYSF 

Arca charges more for market data to subsidize trade executions, but that market data prices 

themselves arc constrained by vigorous platform corn petition. (UB at 14- ! 6.) 

Second, Pro[ Hendershott and Nevo's I II II analysis established that competition 

at the level of individual stocks constrains pricing. (OB at 16-17.) SWi\:1.1\ agrees that HH! 

analysis is the "standard measure of concentration" (Evans Report (SiFfv1A l:x. 377) ~172 & n. 

83) und docs not dispute the results of the HH I analysis. (SI F\tl!\ Br. at :rn-31 . ) To try to get 

around this concession. SIFMA asserts that NYSE Area's conc1.:ntratiun analysis "says 

absolutely nothing about \Vhethcr traders treat depth-of-book products as substitutes" because 

"liquidity may fluctuate significantly from one exchange to another over the course of even a 

single day." (id.) But NYSE Arca did not argue that the HHl analysis proved substitution 

among depth-of-book products; it used the analysis to refute the premise !1.ir S!FM/\ 's argument 

that there could be no substitution because every trader needed all depth-of-ho\lk products given 

the alleged concenrration of trading on various exc/wnges. l lcndcrslwtt-Ncvo Report ('NYSE 

Arca Ex. 65) 41i! 55-64. The record is undisputed that trading in individual stocks is almost 

entirely unconcentratcd .9 

Third, SIFMA has largely abandoned its earlier clai111 thal the rnarkel for 

proprietary market data cannot be compcti1ive because each exchange 's market data is "unique." 

SffMA asserts that Profs. Hendershott and Ncvo relied on a "theoretical'' argument 
regarding correlation of information across exchanges (S!Flv!A Gr. at J l IL 25). But the 
peer-reviewed article lhey retied upun was not "theorctical"··-il mea~ured actual 
correlation between exchanges. See Van Kervcl. Vincent. "Competition for Order Flow 
with Fast and Slow Traders," October 2014; llendershott-Ncvtl l\epnrt ('\YSE Arca Ex. 
65) i1 n & n. 112. 
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(OB m 17-19.) The only references 10 the Exchanges being ''exclusive providers" orLheir depth-

of-book data, or that their data are "unique," arc contained in passing references in the 

background section of SIFMA · s brief (SIF\t1A Br. at 8-9, 12.)io In particular, SJFM/\ docs not 

address \TYSE Area's citations holding that there was no legal basis for SlFMA 's argument (OB 

al 18), thus concc·ding NYSE Area's refutation ofSlFMA's argument. SJFMA also does not 

address the fact that its argument rests on the false assumption that a firm not operating in a 

perkc!I) competitive market must have monopoly power of antitrust concern. (ld.) Nor dues 

SIFMA address the evidence that its argument is inconsistent with the behavior of SlFMA 

memh.Ts, who dcl not all purchase all depth-of-book products. (/d.) 

S!F'.v1A clings only lo the mistaken claim that the Exchanges' markding practices 

retkct signi fl cant rnarkd po,vcr. SI F\.11 A asserts that the Exchanges' depth ''products sel I 

thcrnsclYcs" (SIFMA Gr. m 55), but if this \Vere true then the Exchanges would not emplcl) 

commissioned sales l\m.:cs and devote the efforts they do to marketing. Tr. 66-67; Tr. 387: Tr. 

419-38. 11 LikewisL\ SIFfVfA completely ignores the unrebutted evidence that entities haw 

i' 

--- ~---------

Fvcn here Sll .. i\if;\ gets its facts wrong. SIFMA asserts that screenshots like those 
discussed by Prof'. Doncfcr are ·'viewed thousands of times a day by many different 
users'' (SIFMA 13r. at n. 4) but eites no evidence to support that assertion. ll"SfFi\1/\ is 
rcfrrring to '\::yebalr' usage, there is no way to verify its assertion without evidence about 
the individuals using the products----cvidencc within SIFMA members' possession that 
SlF\IA chose nut tu provide. The only record evidence regarding eyeball usage is 
relkctcd in the relatively fow Arcal3ook display devices used by broker-dealers and by 
how kw rl'.lail customers look at depth-of-book data at all. See NYSE Arca Exs. X7-88: 
Tr. 56-58 (uut oJ'Sc,lttrad..:'s approximately ._active accounts, onlyl I 
customers per month (less than actuf~OpenBook data). 

SlF\!A t\Vicc n'1rcs that at trial, Mr. Brooks could not name the depth-of-book products 
offered by l3i\TS frum memory (SIFMA Br. at 26, 55), which is mc:;mingkss. ~fr. 

Bruoks tc:-,lified that he regularly tracks and reviews the BATS depth products, as well as 
cvny other product that competes directly with ArcaBook. Tr. 63-64. In fact, NYSE 
Arca maintains a product pricing comparison 1hat tracks approximately two do;,cn 
competing pruducts that Mr. Brooks regularly reviews. id.; NYSE Arca Ex. 89. 
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stopped using ArcaRook and that some entities to which NYSE Arca has tried to market 

ArcaBook have declined lo buy it. Tr. 70-73: Tr. 79-80; Tr. 174-77; OB al 28-31. 12 

Fourth. NYSE Arca introduced evidence that the DOJ has twice found that there 

is substantial competition for the sale ofrrorridary market data. (OR at 13-14.) SffMA 

contends that the DO.J's findings and conclusions ''arc not 'evidence' of anything," and that 

"[t]his case must be decided based on the evidence before the Commission." (SIFMA Br. at 31-

32.) Bm the DO.J's findings and conclusions that exchanges compete against each other for the 

sale of proprie!aiy market data (reached aiier two separate extensive and thorough 

investigations) arc unrebutteJ, hav..: been admitted into ..:vidrncc, and ar..: before the 

Commission. (NYSE Arca. Exs. 8-l 0.) That SIFM/\ wishes this evidence did not exist is 

irrelevant, and if SIFMA had wanted !o dispute the evidence it should have subrnitted evidence 

of its own. 

B. Competition For Order Flow Disciplines Depth-Of-Book Data Pricing 

1. Trader Behavior Demonstrates The Linkage Between Order Flow 
And Proprietary Market Data 

As discussed above. SIFMA 's rl".sponse to mail proving that large 

..:ustomers could and would divert order flow from an ..:xchangc if they w..:re unhappy with that 

exchange's depth-of-book data prices is to pretend the email says something else. SIFMA also 

Nasdaq' s dcpth-of-hol)k data pricing, but because ur some other reason, such as Nasdaq' s 

"mishandling ofthe Faccbook !PO.'' (S!F~VIA Br. at 36-37 & n. 37.) This assertion is 

12 To put this in perspective, if /\rcal$u,)k "sel I:-; itself'' then why \Vas 
expenditure for all NYSE depth-of~book products in l'ebruary 20 l 5 
monthly access fee for just A.rcaBook (NYSE /\rca Ex. 88)? 
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laughahlc-SJF\1A cites no evidence to support it and ii is directly contrary lO the evidence 

actually in the record. See NQ Exs. 506-507, 619; Tr. 510-14; Tr. 1198-99. 

SIFMA discounts the additional examples (OB al 20-22) uf customers that 

expressed disapproval of market data prices and attempted to use their leverage to drive rriccs 

for NYSE Arca, and 

for Nasdaq), alleging that "there is no evidence that these were credible 

threats" (SIFMA Br. at 37.) But Mr. Brooks and Mr. Albers viewed these threats as credible, 

and SlF!vfA did not even attempt to undermine their testimony on cross-examination or 

\!thcrwisc. Tr. 73-75; Tr. 143; Tr. 386: Tr. 514; Tr. 530-34. 1 Jnd<.::ed, both of S!F\'1:\ 's experts 

agreed that threats to pull order flow can be credible and have an "attention getting effect" on 

exchanges' executives. Tr. 1041-43; Tr. 1203. 

2. Traders' Ability To Shift Order .Flow Is Not Impacted By Best
Execution Obligations 

SIFMA 's assertion that ''traders have little practical ability to shift their order 

tlow in response to market data foes" because of broker-dealers' duty of best execution (SI Fi\1 1\ 

Br. at 6-8. 34) is completely \vithout support. SJFMA acknowledges that the SEC h;1s aln.:ady 

rej<.::ctcd this argument in the ArcaBook Approval Order (which is to be applied here). but 

dismisses the SEC's holding because it "was made almost seven ;·cars ago." (SlFMA I3r. at 6 1i. 

2.) But SJFMA does not (because it cannot) point to any authority to cstuhlish that the SEC's 

views on this issue have changed. The only "support'' SIFMA cites is an off-the-cuff statement 

made at a S!FMA-sponsorcd conference by a FINRA staffer that FINRi\ nwv al somejl1t11rc 

point (·unside'!' focusing on depth-ot:.book data within the C()ntext uCbest executiun. S!Fl\l:\ Ex. 

371: Tr. 2.19-42. But FlNRA docs not require broker-dealers to obtain dcprh-ot~lxlok data to 

A.ny of these entities could have testified that ihey \Vere bluffing. None did. 
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comply with hest execution requirements, nor is there any evidence that FINR/\' s staff is 

actively considering doing so. 14 

Furthermore. contrary to SIFl'V1A's claim (SffMA Br. at 7-8), Regulation NMS 

does not require dqith-of-book data to be used in order routing. Prof. Hendershott provided 

unrcbuued testimony that broker-dealers have discretion in hmv they route their orders, even 

when taking into account Regulation \JMS's order protection rule. Tr. 194-96. And that rule 

does not affect where market participants can send non-marketable limit orders. /d. 15 

In contrast, the record contains no evidence to support SJFf'v1/\'s argument. 

S!FMA has not prnvidcd evidence or even a single broker-dealer that uses real-time depth-of-

book darn to achieve best exeemion, nor has it provided any examples (or attempted to quantify) 

the supposed "significant cost in foregone profits" incurred by traders that do not route orders 

using real-time depth-of-book data. S!Pv1A points only to an NYSE Arca information bulletin 

(SIFMA Br. at 6- 7; SIFMA Ex. 4 l ), but that bulktin is not even about best execution. 16 Jn any 

Put differently, it"Sffl'v1A could demonstrate that the off-the-cuff statement it relics on 
had caused any brokcr-dca lers to start purchasing depth-of-book data they had not 
purchased before. it would have. But it did not even try. Likewise, SIFMA's speculation 
that an SRO 1111ghr discipline a broker-dealer for not buying that SRO's depth-of-book 
data (SIFMA Br. at 7) is absurd. Even if something like that were to happen (and there is 
no evidence it has), the broker-dealer could appeal any such discipline to the Commission 
and a Court or Appeals, if necessary. 

SlFM/\ misleadingly cites to I lcndcrshott-Nevo Report (NYSE Arca Ex. 65) ~ 28(b) to 
assert th al"[ f]ur large and even moderately sized orders, broker-dealers cannot achieve 
best execution without using depth-of-book data" (SIFMA Br. al 7), but that paragraph 
merely explains hmv some traders can use market data to forecast the likelihood that limit 
orders will execute, and has nothing to do with best execution. In addition, S!FMA 's 
unsupported assertion that depth-of-book data is necessary for "even moderately sized 
orders" is disproved by the undisputed fact that 96,7<% of trades occur at or within the 
NBBO. lkndcrshutt-Ncvo Report (~YSE Area Ex. 65) iJ 29. 

The bulletin SIF\·!A cites relates lll guidance for NYSE Arca Equity Trading Permit 
Holders, \vhieh are L~ntitie-; approved by l\YSE Arca to hold permits for effecting 
approved securities transactions on its trading facilities. See NYSE Arca Equities Ruic I, 
available at httr:fin .. L?Car(:arulcs.nyse.corn/pcx/Rcxet'.pexe-rulcs/chp I !/default.asp. 
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event, the record overwhelmingly demonstrates that broker-dealers can and do fulfill their best 

execution obligations without using real-time depth-of-book data (OB at 42-43 ): 

• Approximately 40%i of trading occurs 011 venues which do not offer depth-of-book 
data at all. Hen<lershotl-Nevo Report, (NYSE Arca Ex. 65) al Exhibit 2. Indeed, 
some broker-dealers commit their order ilow without regard 10 lhe availahiliry of 
depth-of-book data at all. For example, in 2004 Schwab signed a contractual 
agreement to send the vast majority of its order flow to L t)S. Sec Lim 1•. Charles 
Schwab & Co., 1nc., Case No. 3: l 5-cv-02074-EDL (N.D. Cal., til~d May 8, 2015), 
~~ l, 8-34. And despite purchasing Nasdaq's depth-of-book product,
.... did not route any nondirectcd orders (which account for 99 percent of its 
orders) to Nasdaq or any other exchange in the fourth quarter of 20 l 4. SIFM/\ Ex. 
369; Tr. 183-87. SfFMA simply ignores this evidence. 

• It is undisputed that the Exchanges, by means of an SFC-approved practice, pay 
hundreds of millions of dollars per year in rebates to attract order !low, which \vould 
make no sense if large customers could nol shill t)rckr flow freely. Sec OB at 22-23; 
Tr. 31-33; Tr.431-32; Tr. 720-21; Tr. 1029.i

1 

3. The Record Demonstrates That Competition For Order Flow 
Constrains Pricing 

STFMA criticizes the regression analysis perfonm:d by Prof-;. Hendershott and 

Ncvo because its results allegedly "can be observed simply by comparing ['-JYSE Area's] share 

This bulletin is addressed to preventing a narrow category of Clearly Errom:ous 
Executions, not to evaluating best execution performance. S!FMA Ex. 41 at 2. The 
bulletin did not advise market participants to use real-time dq1th-of·book data for best 
execution. 

S!FMA does not directly address rhc evidence that, in an effort to attract order !low, 
NYSE Arca pays market participants hundreds of m ii I ions of dollars per year for 
submitting displayable limit orders. (OD at 22-23.) Thercfrlre the only permissible 
inference is that the recipients of these rebates (!argciy SIFJ\·11\ members) have the ability 
to direct their order now tu th:: wnues or their choosing l(Jr any rcasun, including lo try 
to exert pressure on depth-of-book data fees. 

Either SIFMA's best execution argument is wrong, or Sffi\11\ believes tharl 
violated its best execution obligations by routing order ilow away from l\asdaq. Sec 
SIFMA Br. at 34 ("Routing orders away from large S\)L!l-CCS of liquidity like Nasdaq and 
NYSE Arca based on their market data fees is not sustainable, and could place the trader 
in violation of best execution obligations.") (internal quotations om ittcd). 
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befme and after" NYSE Area's January I, 2009 price increase. (SIFMA Br. at 38.) This misses 

the point entirely-the purpose of a regression analysis is to analytically determine whether there 

is a causal relationship between variables being observed. 19 The regression analysis confinncd 

the relatio11ship bet\vccn the January 2009 ArcaBook price increases and NYSE Area's trading 

volume and demonstrated that the increased cost of trading at NYSE Arca resulted in a 

statistically significant decline of order flow for NYSE Arca. (OB at 24-26.) 

SlFivfA also faults the regression for failing to control for several variables, bm 

none ofthesc criticisms has merit. In its brief: SIFMAfhr the ve1y first time in rhis proceeding 

argue~ that the regression is flawed because it fails to control "for any changes in \!YSL !\rca·s 

trade ewcution prices compared to \)th er trading venues" and "'NY SE Arca' s other price 

increases.'' lSIF\lv·!A Br. at 39.) But Dr. Evans did not discuss either criticism in his repon or al 

the hearing, and so it is not part ofSlFMA's case. Indeed, SIFMA offers no explanation in its 

brief for why these conirols \VoulJ be relevant to the regression analysis or how, if at al!. 

contrulling frlr these variables would impact the analysis. (SJFMA Br. al 39.) Guesses are not 

cvicknce, and these are guesses even SIFMA's expert did not venture to make. 

SlF!'vlA also argues that ProtS. Hendershott and Nevo should have included a 

.. time trend control" (SlFMA Br. at 39), but it fails to acknowledge that, as a sensitiviry check, 

the regression included a three-month window around the January 2009 price increase. which 

addresses S!FMA 's criticism that NYSE Area's share had started to decline before the January 

price increase. l!t:ndershott-Nevo Report (NYSF Arca Ex. 65) ~ 69. Finally, SIF\t1/\ rehashes 

its criticism that the regression includes BATS and docs not examine Nas<la4. (SIFMA Br. al 

See Federal Judicial Center, Hej(0 rence Manual on Scie11t1jlc: E'vidence (3rd ed. 20 I I) al 

305-06; David L. Faigrnan, el al., Modern Scientific Evidence: The Lon' and !-,'cic11cc ol 
F.xperr Tesiimony (2013) § 7.1; Tr. 196. 



39.) These criticisms were refuted in NYSE Arca·s opening brief (OB al 24-26) and SIFMA 

offers nothing new. In any event, as Pro!. Hendershott explained, even taking into account Dr. 

Evans' criticisms concerning BATS and Nasdaq docs not ··change the fact that /\rca lost market 

share after it started charging fur ArcaBuok," which is what the regn.:ssion \Vas designed to test. 

Tr. 202-08. 

Finally, SI FM A's arguments ignore the fact that the record contains independent 

evidence supporting the type of I inkage tested for by the regression: 

-NQ Exs. 505, 6 J 9. The record thus contains not just systematic analysis (the 

regression} but also confirmatory behavioral l'Vidcncc. 

4. Pricin~ ArcaBook In The Inelastic Portion Of The Demand Curve 
Demonstrates That Competition For Order Flow Constrains Pricing 

SIFl'vlA argues that, n·cn if dcpth-o!'-buok data and order flow are complements, 

thereby making ArcaBook's pricing on the inelastic portion ofthe demand curve consistent with 

the conducl ofa firm seeking to maxirni1e revenues from a portfolio of products, NYSE Arca 

vtould still be n:quired to show that Arc:aBook is priced "al the competitive level." (SIFMA Br. 

at 41-42 & n. 3 7.) NYS!: Arca 's elasticity analysis demonstrates that A rcaBook is priced in a 

competitive market and thus at a competitive kn~I. \IYSE Area's pricing of two complementary 

products20 shows that NYSE Area's behavior is (i) consistent with a firm that does not bave 

Because the Exchanges arc multi-product firms \Vith cornpkmentury products (i.e. dcpth
of-book data and trade executions), the qm::stiun is not \vhcther the demand for ArcaBook 
is inelastic because there arc not enough substitutes constraining pricing, it is whether 
competition for order !low cunstrains pricing because increasing the price of depth-of:. 
book data will harm order nuw. Tr. 309-15. Put difkrently, depth-of'.-book dala is priced 
on the inelastic portion o!'the demand curve because raising prices into the elastic portion 
would risk lowering demand for the complementary product (executions), precisely what 
the evidence here confirms. 
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market power and (ii) is pricing to try to maximize profits from the overall sale of 

complementary products. NYSE Arca Ex. 86: Hendershott-Nevo Report (NYSE Arca Ex. 65) ~ril 

73-75; Tr. 309-15; OB at 26-27.2
' 

C. Trader Behavior And The Availability Of Substitutes Show That AreaBook 
Pricing Is Constrained 

Throughout its brief: SIFMA relics on a too-narrow dclinition of ··switching" 10 

argue that the availability of alternatives docs not constrain the Exchanges' ckpth-of-book prices. 

(SIF!\1:'\ Br. at 17-32.) According to SIFMA, the only way the l'.xchanges can ckrnonstrate that 

substirntcs constrain prices for depth-of-book data is by sho\ving that traders "switch" from one 

such product to another. (Id.) But the D.C. Circuit did not require such evidence. Instead, it 

invited evidence concerning "the availability to market participants or alternatives to purchasing" 

an cxchangc's depth-of-book data, and substitution can be shmvn not only when a customer 

swps using ArcaBook and uses Tota!Yiew (or vice versa), but also when a custumer who had 

subscribed to both products drops one of them I I 11 I 1 I for exampk, infra at p. 17), or when a 

customer decreases usage of one in fovor of another. l'lctC.oolition !_ 615 F.3d at 539. E\'en Dr. 

Evans concedc:d that "lc]uslomer switching in response to a price increase isn't limited tu 

customers that completely stop their purchases from a supplier .... Customers can also discipline 

a price increase by reducing their intensity of usage in response to a price increase." Tr. 1187-

88. Evidence of such behavior demonstrates that NYSE Arca must respond to competitive 

SlFMA responds to this evidence not by refuting it \Vith its own eviJcnce. but by raising 
rhetorical questions regarding its alleged incompatibi lily with NYSE Arca' s regression 
analysis. (SIFMA Br. at 41.) Prof. Nevo explained in detail hovv the elas1icity analysis 
fits together with and is consistent with the regression. ,",'ee Tr. 3 J 1. Because S!Fiv!A 
introduced no contradictory evidence, Prof. Nevo's unrebuttcd testimony is the only 
record evidence on this issue. 
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forces in pricing ArcaBook or risk losing customers to competitors. Tr. 143 (Mr. Brooks 

testif)'ing that customer aitrit ion constrains pricing). 

STFvtA 's restrictive view of the evidence necessary to demonstrate the 

availability of alternatives also ignores the fact that much of the evidence SIFMA complains is 

missing is squarely in the possession llf'SIFMA members. Although NYSE Arca knLlWS when a 

customer purchases or stops purchasing An:aBook, SIFMA claims that NYSE Arca must also 

show that a customer purchasing Arcalfook did so because it had stopped purchasing a Nasdaq 

depth product, or that a customer that stopped purchasing ArcaBook replaced it \Vith a Nasdaq 

product. f3ut unless customers tell NYSE Arca or Nasdaq, only the customers knmv that 

information. Tr. 159-60: Tr. l l 66-67: Tr. 1228-29: Tr. 807-08. Having stonewalled the 

Subpoena and refused to provide this information from its members, SfFMA can not be heard to 

complain about its abscncc. 

In any evenL SJFMA is fundamentally wrong about the evidentiary record, which 

shows that substitutes constrain the pricing of ArcaBook: 

• SffMA acknowledges that the Exchanges did provide evidence meeting its too-strict 
Jcfinition ol"'switching," but it dismissed this evidence as "insignificant." (STF!V1A 
Br. at 24.) 

• SIFMA does not :.iddrcss NYSE Area's data examining the purchasing patterns across 
NYSE and Nasdaq depth-of-book products and showing that (i) many customers buy 
depth-of-book data from some but not all exchanges, (ii) a number of Nasdaq depth
ol~book subscribers either never subscribed or stopped subscribing to ArcaBook, and 
(iii) a number ursubscribers trcattd ArcaBook and OpenBook as substitutes. (OB al 
28-30.) SJFMA 'sonly response to this evidence is to claim that it is irrelevant 
because it docs not show a strict "switch!J between products." (SIFMA Br. at 29. 
But as demonstrated abuve, this is precisely the evidence the D.C. Circuit sought. 

Th is evidence was offrrd to show that the availability of depth-oi'-book data products 
from nthcr exchanges disciplines ArcaBook pricing (see Hcndershott-l\evo Report 
(NYSE Arca Ex. 65) .,, 76-87; NYSE Arca Ex. 82; Tr. l 78-80; Tr. 319-320), not (as 
SIF\lA asserts (SIFMA Br. at 30)) to attack a straw man. 
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• S !FfV1A docs not refute any of che evidence thJl broker-dealers do not buy depth-of
book products from all exchanges for (i) distribution to their rdail customers or (ii) 
their own internal use. (OB at 29./' Both arc unrebuttcd and inconsistent with 
SffMA.'s arguments. 

• SIFMA ignores statements from customers (including SIF!v1A members themselves) 
that they believe exchanges' depth-of-book products are interchangeable. (OB at 31-
32.) 

• SIFlVf A takes issue with the evidence that ropped Arca Book in response to a 
price increase. (Slflv1A Br. at 22 n. ! 5.) As lV!r. Brooks carefully explained (Tr. 72-
~Arca Integrated Feed consisted of ArcaBuuk plus Arca irades data. and 
-indicated that f<Jllowing the price increase it wnuld continue purchasing the 
Arca trades data but would no longer purchase Arca Book data. By dropping the Arca 
fntegrated Feed and continuing lo take Arca trades data,I lin fact ''dropped" 
ArcaBook. That is precisely the sort of evidence SIFMA concedes satisfies the D.C. 
Circuit's questions regarding trader behavior. (SlF\:IA Br. at 18 n. l l .) 

• SI FM A acknowledges that customers can and do sign i llcantly reduce purchases or a 
particular dcpth-01:..book product vvithout switching entirely ro aiwthcr supplier, but 
dismisses this evidence because it did not include cbt:1 concerning revenue losscs 
from these customers. (SlFMA Br. at n. I 8.) Regardless or huw much revenue \Vas 
lost from these customers. this evidence shows that. Cor these customers. there arc 
alternatives to purchasing a particular exchange"s depth-of-book data. 

D. ArcaBook's Pricing History Shows A Series Of Reasonable Price Changes 
And Is Not Evidence Of Market Pmver 

S!FMA fixates on an internal Nasdaq docurncnt-·not 21ny evidence concerning 

NYSE Arca--to argue that NYSE Arca engaged in a history of''nakcd'' price increases 

following the initial ArcaBook Filing. (SIF\1A Br. at 13-14. 43-45 .) 1\lthough these later 

ArcaBook filings are not part of this proce.;ding and should not be considered in this proceeding, 

the pricing history of ArcaBook nevertheless shows that the price changes introduced by NYSE 

Arca since tbe ArcaBook Filing have been reasonable, rctkcl the value received by customers 

for their use of ArcaHook, and are not evidence or mark cl powcr:"·1 

SIFMA 's discussion of broker-dealers is limitn! to their best-execution obligations and 
an unsupported assertion that they pass market data costs on to ordinary investors. There 
i$ no merit to either argument. S'ee supra Sections Il.B.2 & lll.B. 

SIFMA alleges that a 
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• The record contains no evidence that any SIFMA member cannot afford to purchase 
ArcaBook data for any desired use. Tr. 78-79. 

• Significant categories of foes arc currently substantially the sam<.:. or lower, than the 
fres set in the ArcaBuok Filing. The ArcaBook Filing imposed a professional user 
fee of$30imomh and a nonprofessional user fee of$10/month. Tr. 37-40; OB at 6-7. 
The nonprofessional user fee is still $ l O/month, but can be reduced to $.\/month 01· 

even lower depending on the number of nonprofessional users as a result of changes 
to the caps un nonprofessional foes. Done fer Report (SIFMA Ex. 3 76) at Ex. l. The 
professional user fee is currently set at just $40/month. Id These rates arc clearly 
affordable. 

• S!FMA 's contention that "the Exchanges engage in a fairly significant amount of 
price discrimination'' (SlFMA Br. at 28 (internal quotations omitted)) is not true. 
NYSE Arca treats each class of subscribers exactly the same. As fvlr. Brooks testified 
and the rule filings themselves demonstrate, NYSE Arca added certain fees. such as 
redistribution and non-display fees, in recognition of the value such uses prnvide to 
market participants who use depth-of:.-book data in certain ways. Tr. 43-45: OR al 35-
36; NYSE Arca Ex. 94. SIFMA docs not refute the substantial evidence showing that 
SIFMA members derive an extraordinary amount of profit from their use of such 
data. 25 

• S!Ff\/IA persists in claiming that NYSE Arca "imposed a massive price increase" 
when it began charging for ArcaBook in 2009, asserting it was akin to a 900%, 
2900'%, and 74,900% price increase (measured from $1). (S!FMA Br. a! 19-22.) 
This is nonsensical. As even Dr. Evans acknowledged, this sort or··analysis" is not 
appropriate because the initial $0 price of ArcaBook data (pending SEC approval of 
the request to charge for ArcaBook data) was not a competitive price. Tr. l l 50. lt 
does not make sense to measure the scale of a price increase from before a company 
begins charging for a product (and therefore the price is $0) because all price 
increases (even when assuming, as SIFMA docs, an initial price uC $I) \'viii be 
'"massive" in such circumstances. Tr. 1394-95. The fact is that the prices charged are 
far less than what a subscriber might pay for getting cable television at home. id. 

• S!F\,l;\ is wrong that m 
response to NYSE Area's supposedly "massive" price increase. (SlFMA Br. at 20-
21.) l\1r. Brooks testified that when NYSE Arca began charging for /\rcaBook in 
January 1009. it suffered a 23% decrease in the number of accounts with ArcaBook 
direct data recd access, going from approximately 220 such accounts to l 70. Tr. 66: 
Tr. 90: OB at 20. This matters because these direct feed accounts all pay at !cast the 
monthly access fee. And Prof's. Hendershott and Ncvo testified that the number or 

the NYSE Arm Integrated Feed, which is not at issue in this proceeding. See SIFMA Ex. 
l 04AA; Order on Consent Motion Regarding Exhibits Deemed in Evidence (June 5, 
2015 \ ar l-2. The exhibit that was admitted (Sfflv1A I 04AA-2) shows that-

See OB at 35-36. SIFMA casually dismisses this evidence as "irrelevant." (SIFMA Br. 
at57n.44.) 
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28 

direct and indirect subscribers uhtaining the data declined b
Hendershott-Nevo Report (NYSE Arca Ex. 65) i: 74; Tr. l 398-99. Ignoring the 23% 
decrease in accounts taking the direct ArcaBook data feed, SI FM A focuses solely on 

in subscriber accounts, calling th is loss of subscribers 
"insignificant.'' (SIFMA Br. at 20 & n. 2 J .) SIFMA's argument is contrary to law 
and fact. 26 

• SIFMA ·s argurncnt that following NYSE Area's January 2009 price increase "one 
would expect lo sec a substantial drop-off in demand if customers could readily 
switch or stop buying" (S!F!v1A lk at l 9) ignores the unrcbutted evidence of 
substantial infrastructure costs that depth-of-book data feed recipients incur in order 
to start taking feeds and make them usable (even when the cost of the data is zero). 27 

SIFI'v!A 's argument that high switching cosis can entrench market power (SlFMA Br. 
at 2 I) is a red herring---what NYSE Arca has demonstrated is that customers knew 
that AreaBook \Vas nm g,)ing tn he free forever and still invested in the infrastructure 
to use it. Jn other words, these customers thought A rcaBook was worth the price that 
NYSE Arca announced it planned to charge for the product, and they were willing to 
make investments to obtain it knowing they would later have to pay for the data.23 

That alone destroys SlFM1\ 's hypothetical "expectation" theory. 

• S!Fr'v!A suggests that there can be no price competition unless the prices for the 
Exchanges' depth-of-book products converge dmvn. (Fg., SIFMA Br. at 25-26 
(asking "why, i r there is such fierce competition, prices have not converged'?".) 
Putting aside the fact that SIF!v!A ·s rhetoric:.il questions are not evidence, the rnarket
bascd approach approved by the D.C. Circuit docs not require a showing that prices 
fi._)r depth-of-bO\)k products have gone duwn: it requires a showing that an exchange 
"was subject to significant compcririve forces" when setting the lees. lv'e1Coali1ion 1. 
615 F.3d at 532. NYSE Arca has shown exactly that. Furthermore, in a market with 
differentiated products (SIFMA concedes that these products arc difkrentiated 
(SlFl'v1A Br. at 9)), there is no reason to expect differentiated products to be priced the 

The D.C. Circuit docs not require customer losses to be "significant" (which these losses 
in any event arc), only that "significant competitive forces constrnincd NYSE Area's 
fees.'' Ne1Coalitio11 I, 6 l 5 F .3d at 5 32; see also S IFMA Br. at I. 

NYSE Arca relics on cvide11cc in support of this claim not, as SIFMA alleges (SlFMA 
Br. af 21 ), its counsel's questions. Tr. 26; Tr. 29-30; Tr. 154-55 (Mr. Brooks testifying to 
the bandwidth, hardvvare, solhv:m:. and development costs necessary 10 take the darn 
frcd): Tr. 443-47 (Mr. Albers tcstil)'ing similarly): Tr. l 244-46 (Dr. Evans 
acknovvledging infrastructure costs to take the data feed). Moreover, customers can use 
this infrastructure (with some modifications) to use other exchanges' depth-of-book 
products. meaning that there arc not substantial costs associated with ''switching" 
between exchanges' depth product:: once lhe initial infrastructure investment is made. Id 

Even so, some accounts that had incurred these infrastructure costs dropped ArcaBook 
when it became fee liable, which is prccist.:ly the evidence of price-sensitivity 
lVerCoalition J invited. 
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same. And the fact that the Exchanges' depth-of-book products arc not priced 
identically in no way diminishes the fact that they compete with each other. 

E. Costs And Profit Margins Arc Not Indicators Of Market Power 

SIFMA reiterates its same stale arguments concerning the alleged importance to 

this proceeding of the Exchanges' costs of producing depth-of'-hook data. /\s the Exchanges 

have exhaustively explained, the D.C. Circuit approved the Commission's decision not to adopr 

a cost-based approach to pricing where there is evidence or significant competitive forces. (OB 

at 11-12; Nasdaq Br. at 37-42.) SIFMA's claim that costs are relevant to NYSF Arca rest on a 

portion of a single sentence from the Arca Book Filing. taken out or context, !hat references the 

'·equitable allocation of NYSE Area's overall costs among users or its services.'' (S!FMA Br. at 

'18.) The ArcaBook filing and Mr. Brooks' testimony malk clear, hmvcver. that what was 

discussed there were NYSE Area's overall costs for the services provided by the exchange as a 

whole, not the cost of producing market data. ArcaB~)(Jk Filing (l'YSF Arca Ex. I) at 22-26; Tr. 

47 "9 Once again, SIFMA creates arguments by taking words uut or context. 

S!FMA 's arguments concerning the relevance of profit margins fare no better. 

(See OB at 36-38: Nasdaq Br. at 37-42.) SIFMA 's contention that NYSE Area's profit margins 

1(1 

SfFMA's assertion that "NYSE Arca refused to produce its own wst and margin daw·' 
(SIFMA Br. at 14, 49) is false. NYSE Arca did not refi1se to produce cost and margin 
data; it had no such data to produce bi:cause, as NYSE Arca rcpcat<:dly stated. it du;.:s not 
track such data. See Tr. 4 7. 

SIFMA 's attempt to impute the calculation or cost data w NYSE Arca by way of a 
statement made by an SEC staff attorney during the NerCoali1ion I argument (SI FM A Br. 
at 49-50) also fails. Beyond the fact that there is no evidence that that SEC anorney had 
any knowledge of how NYSE Arca deals with costs. the ArcaBook i\pproval Order 
specifically found that it is "virtually impossible to identify the ..:osts spccillcally 
associated with the production or market data versus other SRO !'unctions ... Arc1Bu,ik 
Approval Order (NYSE Arca Ex. 46) at n. 97. 

Focusing on costs as SlFMA demands would put 1he SEC on a path tu becoming a 
ratemaker. something even Dr. Evans believes is inappropriate. See Ir. I 081-83 (Dr. 
E\·ans admitting that "price regulation is not the ideal form ofregulation" and that 
"regulation often has unanticipated costs and rarely, if ever. has unanti..:ipatcd bcndits"). 
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arc !he s<:Jme as Nasdaq' s (SI FM A Br. at 49-50) is pure speculation, unsupported by any 

evidence . .And SlF1V1A is completely silent regarding the extensive testimony from its own 

expert stating (bnth generally and with respect to this proceeding) that profit margins should not 

be u:-:cd to determine whether a company has market power. (08 at 37-38/ 1 

III. THERE IS NO SUBSTANTIAL COUNTERVAILING BASIS TO DISAPPROVE 
NYSE ARCA'S PRICI'.':G OF ARCABOOK32 

A. The Vast Majority Oflnvcstors Do Not Need Depth-Of-Book Data 

SlF\.1A now concedes (as it must) that not everyone needs depth-of-book data. 

Until trial, SIF!'v1A argued that dcpth-of:.book data are essential for institutional investors, broker-

dc;,ilcrs, short term traders, and rnany retail investors, and that these market participants ·\:ould 

not be corrnncrcia!ly competitive without [depth-of-book] products,. from "several major 

United Stutes v. All!. Ex[Jress Co. :.Jo. 10-4496 2015 WL 728563 (E.D.N.Y. Feb. 19, 
2015) (SIF\IA Rr. :n 51,1. docs not support SIFMA's argument that pricing based on 
value makes a company a monopolist. That case dealt with the credit card industry, a 
trnc duai-sided market composed or cardholders on one side and merchants on the other. 
Am Ex raised merchant recs while simultaneously requiring merchants to sign contractual 
non-discrimination provisions that prevented merchants from steering consumers to 
credit cards with lower merchant fres. 2015 WL 728563, at *51-52. Because merchant~ 
were prevented from steering customers to lower-cost alternatives, Am Ex was "largely 
insulaied from the downward pricing pressure ordinarily present in competitive markets'· 
which ''[djcpriwd [merchants! of any meaningfolly opportunity" to contest price 
increases. Id at *52. These circumstances arc completely inapplicable here, where the 
consumers of depth-of-book data arc the same entities that create downward pricing 
pressure through their ability to shift order flow and have no restrictions on what data 
they can buy or what they can use it for. Broker-dealers, for example, buy and provide 
whatever dcpth-nf.-h<1ok data they wish to their retail customers. (OB at 29.) 

Once \,JYSE .Arca meets its burden or establishing that significant competitive forces 
exist. it has shown that the Arca Book foes satisfy the '34 Act Nothing in the ArcaBook 
Apprnval Order t)r ,\ic1Coa/i1io11 I imposes the burden on NYSE Arl'.a to then show that 
there are no substantial countervailing bases to find that the foes violate the '34 Act or 
SEC ruks. SlFivl,\':, claim that it is ~l)llld1m~· NYSE Area's burden to prove a negative 
(SIPvlA Br. at 16 n. 9) makes no sense and is contrary to the ArcaBook Approval Order 
and \'et( ·00!1non !. Common sense dictates that the opponent ofa fee have tbc burden of 
showing a substantial countervailing basis once the proponent has shO\vn compliance 
with the '34 1\et. 
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exchanges." Doncfcr Report (SlFMA Ex. 376) ~,]~136, 60-62. Prof. Donef'i:r disavowed these 

positions at trial, admitting that not only do retail investors not need depth data, but many 

institutional investors, pension funds. mutual fonds, insurance companit.:s, and large charitable 

and educational endowments do not need it either. See OB at 39-4 J; Tr. 915-27. SlFMA has 

now walked its position back cv.::n further, stating that it is "precisely'' the "roughly l 00 large 

banks and electronic trading firms" who base their trading strategics on using real-time depth-of

book data that need such data from all I it markets and are impacted by tile Exchanges' price 

changes. (SlFMA Br. at 28; see also id at 44 ("'the Exchanges have singled out !high frequency 

and algorithmic traders] for their most significanr pricc increases.'').) Having \Valked away from 

its prior assertion that real~tirne Lkpth-\)('...buuk data \\as needed by nearly every market 

participant, SlFMA now tries to blunt that concession by asserting that ''how many traders need 

depth-of-book data" is not even the right question to ask. (Sff\1:\ Br. at 27.) 

Small wonJi:r lhat SlfMA Illlw tries to hide !rum this issue: Tht.: evidence shows 

that, \:Vith the exception of a small nurn ber or algorithmic and high frequency traders whose 

businesses arc specifically built around using real-time depth-of'...book data to perform 

proprietary trading for profit, for all othn investors depth-of-book products are either not 

necessary or are sufficiently interchangeable \Vith l)ther such products. NetCoalit/011 !. 615 F.3d 

at 542-43; supra Section !J.C. The few entities that need all real-time dcpth-of-book data are 

hugely sophisticated, profitable entities that are making enormous amounts of money through 

their use and redistribution of depth-of-bnok data (OB al 15-36). and there is no evidence that the 

Exchanges' foes "limit" or "deny'' their access to this data. Id Indeed, it is primarily these 

"large banks and electronic trading firms" (and vendors like Bloomberg) who arc looking to 

profit at the Exchanges' expense. (OB at 35-3 6.) /\ny of those large. sophis1icatcd firms that are 



unhappy wilh the fees have the ability to constrain pricing by threatening to shift order flow or 

decrease usage of depth-of-book data, \Vhich they can do and haw done. (OB at 19-27.) This is 

all that Ne1Coali1ion I requires. 

B. There ls No Evidence That The Depth-01:.Book Data Fees Paid By Broker
Dcalcrs Increase Trading Costs For Retail Investors 

SlF\lA asserts that "high depth-of-book data fees increase trading costs, result int! 

in lo\ver investment returns for millions of ordinary Americans who invest to saw for retirerncnL 

colkgc, or to buy a home." (SlFMA Br. at 3, 59 (citing Tr. 998-100 I).) Nm1sense. Prnr 

Dunekr's musings ,ire not evidence and are not supported by any evidence. SlF'.Vl1\ 

a:-itunishingly claims that the "institutions that invest these fonds use depth-ol'.-book data a11J 

ineviwh(r pass 011 rite fees to investors, diminishi11g their returns,"' (STH'v1A Br. at 59 (ernphw.;is 

added)), but the only evidence submitted in this proceeding shows the exact uppositc:--that 

broker-dealers du not pass depth-of-book data foes on to customcrs.33 SifMA did not submit 

evidence that any retail investor who wanted reaHime depth-oC-book data was prevented from 

n:cciv ing it by any An:al.3ook foes. 

i'vlorcovcr, ProC. Doncfor admitted that not all pension fonds and mutual funds 

need 10 purchasc depth-of' book data (Tr. 915-19) and that depth-oF-book data is not essential for 

For example pays the enterprise cap for /\rcaBook, thus enabling all or its 
retail customers to access Arcal:3ook for free. NYSE Arca Ex. 87: Tr. 59-60. Scoltradc 
offers TutalVinv and OpenRookj/·ee to retail investors who meet minimum trading 
requirements, although only a few hundred retail investors actually elect to access it. rr. 
56-59; NYSE Arca Exs. 87, 92, 93. 

. . all purc~1ase Nasdaq's Tota!View or Open View .Pro~iucts, and. colkcti\'cly. 
!hey d1str1bme these Nasdaq products to more thanl 1111 bt their nonprokss1onal retail 
customers. NYSE Arca Ex. 87: Tr. 49-53; Tr. 182-83; Tr. 318-19. Finally. even if 
brukcr-deakrs did not provide depth-of:.book data to their retail cust@1crs !(Jr free, 
NYSE Arca charges only$ l 0 per month (the price has not changed since the Arca Hook 
Filing) !Cir nonprofessional investors who wish to use ArcaBook (Tr. 40-42), and thus it 
would only cost such a retail investor $10 per month to access ArcaBook data. 
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any n:tail investors (Tr. 925-27). Pn)C. Dorn:fer's admissions are further supported by the fact 

that the largest depth-of-book data customers do very little investing with respect to munial 

funds. NQ Ex. 615: Tr. l347-48. 

Finally, the su-callcd "'inl\Jrrnatiuna! disadvantage" that S1FM/\ alleges retail 

investors are subject to is noncxi~tenl. (SIF\•1A Br. at 58.) Retail investors never used depth-or-

book data in significant numb<:rs. even when the data was free. ArcaBook Filing (NYSE Arca 

Ex. l) at NYSE_ARCA_OOO !45: Tr. 26: Tr. 66; Tr. 90. Even now, when retail investors arc 

provided access to this data for free by their broker-dealers, few choose to access it. Tr. 56. This 

is likely because, as Pror. Donc!Cr admitted. ri:tail investors do not know how to make use of 

depth-of-book dma. Tr. 925-27. ln foct. 'vlt. Brouks, Mr. Albers, and Prof. Donefcr''-three 

professionals with as much knowledge about depth-of-hook data as anyone-subject themselves 

to this alleged "informational disadvantage'' by declining to use depth-of-book data \vhen trading 

for their own personal accounts. Tr. 24-25; Tr. 440 3
:; 

C SIFIVIA Has Abandoned Its Arguments Concerning Order Imbalance Data 

In its Pre-Hearing Bric( SIFivlA argued that most retail investors need ArcaBook 

because it is "essential to many market participants" who participate in NYSE Arca opening and 

closing auctions, and that A rcaflook "providefs] the un !y 'order imbalance' information about 

the exchanges' respective daily open and close auctions in a real-time, low-latency feed." 

SJFMA Pre-! Jcaring Br. al 5-6. 18. 24-25: Donefcr Report (SffMA Ex. 376) ~~ 35, 55, 65. Now 

Indeed, Prof. Donefcr testified that he stopped using ArcaBook as soon as it became fee
liable and began u:;ing BATS dcpth-t)f-book data instead (Tr. 939-41), thus proving by 
his own actions that investors had alternatives to /\rcaBook. 

There is not as SIF?v1A suggests (Sff\'IA lh. at 58), any evidence that retail brokerage 
fams "ration" the use ul'rn~irkct data products by thcir retail cuslOnH:rs. Tu the cumrnry, 
the evidence. shows that broker-dealers make \Vidcly available certain exchanges' dcplh
ol~book data but that friv rcl:lil custumcrs choose to use it. See supra ii. 33. 

24 



that it has been proven at trial and admitted by Prof. Donefer that real-time order imbalance data 

was made available for free on NYSE Area's website (OB at 4 l-.+2), S!Hv1A has all but 

abandoned this argumcnt.35 

CONCLUSION 

For all the foregoing reasons, and those sd rorth in NYSE Area's Post-Hearing 

Brief~ NYSE Arca respectfully submits that the SJF'v1A Application should be dismissed. 

Dated: July 3I,2015 

Respectfully ;;ubmitku, 

\ ,t n()r-'1\ b ~ ~ro.:u 
Douglas W. Henkin 
Seth T. Taube 
Patrick Marecki 
30 Rockdclkr Plaza 
New York, N.Y 10112 
(212) 408-2500 
doue las. hen kin ·(i:bakerbotts.cnm 

- and -

Charks lA)Ughlin 
The Warner 
1299 Pennsylvania A Vl'.nuc, NW 
Washington, DC 20004 
(202) 639-7700 

Counse/f(>r .\'YSE Arca, Inc. 

Thl'. only references in SIFMA 's brief to order imbalance data or the Exchanges' auctions 
arc in a single paragraph in the foct sectioll of its brief (SI F\!A Br. at 1 l) thal repeah the 
line from its Pre-Hearing Brief that ArcaBook is "the cxclusive low-latency source" of 
NYSE Area's order imbalance in!(mnation. (OR at 41-42.) Moreover, contrary to 
SIFMA 's assertion, mutual funds do not trade on order imbalances. they creme such 
imbalances through the use of Market-on-Close orders. Tr. 187-93. 
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