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NYSE Arca, Inc. respectfully submits this reply memorandum in support of its 

April 24, 2015 motion for sanctions against the Securities Industry and Financial Markets 

Association (the "Motion"). The Motion was initiated orally during the hearing in this matter, 

and Your Honor ordered a briefing schedule pursuant to Securities and Exchange Commission 

Rule of Practice 154. Hearing Tr. ("Tr.") 1401:25-1402:15 (April 20-24, 2015). 

PRELIMINARY ST A TEMENT 

The sanctionable conduct here is clear and easy to understand: NYSE Arca was 

surprised to learn, in the last three days of trial, that SIFMA' s counsel had arranged several 

meetings between its experts and senior officials at and 

significant witnesses at- One of SIFMA 's experts, Prof. Donefer, also had a previously 

undisclosed discussion with the Wells Fargo & Company representative who signed one of the 

jurisdictional declarations submitted by SIFMA in this proceeding. At least two of these 

meetings resulted in notes taken at the direction of SIFMA's expert, Dr. Evans, which notes were 

never produced. These notes clearly relate to the testimony Dr. Evans was going to provide and, 

among other things, likely included information concerning (i) SIFMA members routing order 

flow away from an exchange and reducing purchases of depth-of-book data in response to a 

depth-of-book data price increase, (ii) the way SIFMA members "purchase -- or use multiple 

depth-of-book data products," and (iii) SIFMA members' redistribution of depth-of-book data. 

Tr. 1192:7-1195:20; 1202:14-1206:25; 1227:8-1229:2. 

Why are these meetings so important? In its attempt to quash the subpoena issued 

by Your Honor to SIFMA on January 5, 2015 (the "Subpoena"), SIFMA admitted that "any 

Member who dares" to (i) "provide even a single document to SIFMA for inclusion on its exhibit 

list" or (ii) "submit to a five-minute interview by or to provide any information to SJFMA 's 



experts" would "be subject to tlteful/force and effect ofthe Subpoena." 1 The cross-

examination of SIFMA 's experts demonstrated, for the first time, that 

perhaps Wells Fargo were "interview[ed] by or ... provide[ed] ... information to SIFMA's 

experts'' and were thus, in SIFMA's own words, "subject to the full force and effect of the 

Subpoena," which SIFMA and its experts hid from Your Honor and NYSE Arca. The 

information (from these members and about the meetings with them) that was withheld is 

unquestionably responsive to the Subpoena and was wrongfully hidden by SIFMA. 

What was disclosed during the cross-examination of SIFMA's expe1is confirms 

that SJFMA has played fast and loose in this proceeding from the beginning. SIFMA began by 

asserting that its members had no necessary role in this proceeding, but then said their 

participation was critical to SIFMA being able to litigate the proceeding: 

and 

What SIFMA Said When Seeking What SIFMA Said When It Wanted Its Members to 
Representative Standing Attend the Hearing 

SIFMA "has associational standing to any SIFMA members from viewing the 
initiate these proceedings on its documents" would "significantly limit[] SIFMA and its 
members' behalf counsel in preparing and presenting its case."4 

because ... participation by SIF!'v1A 's 
individual members is unm;cessary."2 "As the Exchanges well know, SIFMA has very few 

i stafl~ and any expertise regarding the use of thci1~ depth­
"Sidley represents SIFMA and not its 1 of book products resides at SIFMA's members.") 
individual members in this 
proceeding. "3 I"SIFMA cannot be precluded by means of a protective 

______ r_om acces~~~g the expe1:tise of its membc_1:s, who 

Application of SIFMA to Quash Or, In the Alternative, To Modify Subpoena Deuces Tecum 
at 3 (Jan. 22, 2015) ("Motion to Quash"), attached as Exhibit A, (emphasis added). 

2 	 Reply Brief of SIFMA Regarding Procedures To Be Adopted In Proceedings at 5 (Sept. 20, 
2013 ), attached as Exhibit B. 

Email from Michael Warden to Joshua Lipton, dated December 29, 2014, attached as Exhibit 
c. 

4 	 SIFMA' s Opposition to Exchanges' :rvtotion for Protective Order at 2 (Feb. 9, 2015), attached 
as Exhibit D. 

Id. 
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····--------···-···--·-------····--·-:::6·----····· 
are the purchasers of the market data .... ,, 

It not have been true that both (i) participation of SIFMA members in the proceeding is 

"unnecessary" and (ii) their inability to participate would "significantly limit[] SIFMA and its 

counsel in preparing and presenting its case." 

When faced with having to provide discovery from members, SIFMA asserted 

that it had no ability to control members and could not obtain information from them. But as 

became clear during cross-examination of SJfMA's experts, that was false: When it wanted to, 

SIFMA was able to arrange to get information from SIFMA members on short notice (and in fact 

obtained such information) and could get SIFMA' s experts any information they wanted: 

What SIFMA's Experts Said on Cross-Examination 
Avoid Discovery of Its Members 

What SIFMA Said When Trying to 

"SIFMA has no legal right or ability 
to compel its Members to produce 
these documents, and it cannot itself 
produce materials over \Vhich it lacks 
possession, custody, or control. "7 

Dr. Evans testified 

"SIFMA ... cannot compel 
production of documents responsive I Dr. Evans testified that meeting with ' 
to the Subpoena from its mcmbcrs.''8 

"SIFMA's Subpoena responses 
accounted for the Subpoena's rnulti­

!part definition of 'Relevant Members' 
and the responsive documents in I Dr. Evans testified that SIFMA's counsel arranged a 
Sll'MA's possession, custody, and I meeting with -because "I wanted to see the 
control."9 

. U2t:ptl~_~(J_l~f:$02.~-~ata on _____&____ So 1_~<_1_1!gf it was to 

6 Id. at 7-8. 

Motion to Quash at 7, attached as Exhibit A. 
8 SIFMA Subpoena Response at 2, attached as Exhibit A to SIFMA's Opposition to NYSE 

Area's Motion ("Opposition" or "Opp."). 
9 	 Email from Kathleen Hitchens to Patrick Marecki, dated March 6, 2015, attached as Exhibit 

C to SIFMA's Opposition. 
10 Tr. 1101:21-1102:12. 
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What SIFMA Said When Trying to What SIFMA's Experts Said on Cross-Examination 
A void Discovery of Its Members 

show the Depth-of-Book data that's available to 
-customers, and basically, how ii gets 
displayed and so forth. We had a conversation about the 
extent to which -customers purchase ...... or use 
multiple Depth-of-Book data products, and the answer 
to that is many of them by and large do purchase or use 
multiple Depth-of-Book data products. General 
discussion of the importance of Depth-of-Book data 
products for traders in this business. How thev get 
used." 13 Dr. Evans also discussed with ­

redistribution of depth-of-book data to its 
customers and how some customers use multiple depth­
of-book products. 14 

Dr. Evans testified that had he wanted additional 
information from SIFMA members he could have 
obtained it. 15 

NYSE Area's counsel asked Dr. Evans whether-attended Dr. Evans' 

meeting with and has 

' f' b h' cl . . 16orchestrated many campaigns to serve interests rom e 111 · orga111zat1ons. 

Consistent with this, -attended significant portions of the hearing and his name is all 

over SIFMA's privilege log, and the context of that fact is now far clearer from the cross-

examinations of SIFMA's expe1is. Indeed, a summer 2014 blog post by Bloomberg Tradebook's 

II Tr.1103:15-19; 1154:10-19; 1226:7-1227:7. 
12 Tr. 1207:21-1208:8. 
13 Tr. 1227:8-21. 
14 Tr. 1227:22-1229:2. 
15 Tr.1106:17-1107:8. 
16 	 See Aram Roston, Hovv Bloomberg Does Business, THE NATION (Feb. 10, 2011 ), attached as 

Exhibit E ("What the letter did not say is that Bloomberg LP was the driving force behind the 
PR campaign, and the Coalition for Competition in Media was conceived, funded and staffed 
by lobbyists for New York City Mayor Michael Bloomberg's $7 billion-per-year media 
company."). 
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Chief Strategy Officer - who Prof. Donder met but with whom he supposedly discussed 

nothing of substance (Tr. at 856:7-857: 12) - makes this even more curious. 17 Put bluntly, why 

would someone like-bother to meet with Prof. Donefer for a supposedly non-

substantive "chat?" 

SIFMA' s opposition brief relies principally on the argument that SIFMA does not 

legally "control" its members, ignoring that SIFMA had already admitted that the interviews that 

we now know happened subjected SJFMA members to the Subpoena. 18 Given that at least 

were "subject to the full force and effect of the Subpoena," SIFMA 's 

complaints that NYSE Arca should have done anything other than it did are a dodge. 

NYSE Arca respectfully requests that Your Honor do two things to remedy 

SIFMA's misconduct: 

1. 	 Order the immediate production of the notes Dr. Evans' assistant took at Dr. 
Evans' meetings with and permit NYSE Arca to move 
their entry into evidence, and 

2. 	 After post-trial briefing is complete (including any additions to the record from 
Dr. Evans' assistant's notes), find that (i) SIFMA members can and do route order 
flow away from an exchange and reduce purchases of depth-of-book data in 
response to increases in the price of depth-of-book data; (ii) SIFMA members can 
and do choose and switch between depth-of-book products; and (iii) SIFMA 
members redistribute exchanges' depth-of-book data for profit. 

STATEMENT OF FACTS 

The timeline showing that SIFMA's statements that it did not possess information 

responsive to the Subpoena were not true is not subject to dispute: 

17 	 Compare id. with Gary Stone, Market Data Fee Reform Coming, available at 
b_ltp://ww\\J2h15~mbcrg!radcbogk.com/blo!!.{markct-<lata-lec-rcfo1J11-cominu~ (last visited May 
6, 2015), attached as Exhibit F ("NetCoalition, a trade association including Google, Yahoo! 
and Bloomberg L.P., petitioned the SEC on behalf of their Internet and terminal clients to 
deny NYSE Area's plan."). 

18 	 Motion to Quash at 3, attached as Exhibit A. 
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• 	 On January 5, 2015, this Court issued the Subpoena, which sought from 
SIFMA, among other things documents "referring or relating to any decision 
to route order flow to or from any exchange, or any decision to modify any 
purchases of depth-of-book data products .. based on that exchange's depth-of ­
book data pricing" (Request Nu. l '.\ ). 19 

• 	 On January 23, 2015, SJFMA moved to quash the Subpoena, acknowledging 
that if the Subpoena were not quashed, any SIFMA member that "dared" "to 
submit to a five-minute interview by or to provide any information to 
SJFll.fA 's exgerts .... will be subject lo thefullforce and effect of the 
Subpoena .. " 0 'Your Honor denied lhe iVlotion to Quash. 

e 	 On January 26, 2015, SIFMA received the report of Nasdaq expert Professor 
Janusz Ordover ("Ordover Report"), which disclosed the May 14, 2012 email 
from to Nasdaq, stating: 

e Less than two weeks after SIF:VlA received the Ordover Report and _ 
_ email and "specifically for this case," SIFMA's counsel ananged and 
attended a meeting bctwee1~Dr. Evans and -todiscuss, among other 
things, email:,''_1 Approximately.five othe1-employees 
also attended this meeting."-' Although Dr. Evans initially stated that he did 
not take notes and indicated that he relied upon "a good memory," on further 
cross-examination he admitted that his assistant had in fact attended and taken 
notes at this meeting. 24 These notes were never produced. 

19 	 Subpoena Request No. 13, attached as Exhibit D to SIFMA's Opposition. 

20 	 Motion to Quash at 3, attached as Exhibit A. 

22 	 Tr.1100:7-14; 1101:21-1102:12; 1103:15-19. 

23 Tr. 1152:11-23. 
24 Tr. 1103:15-19; 1153:18-1154:19; 1226:7-1227:7. 
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• 	 Also on February 9 or 10, 2015, and "specifically for this case," SIFMA 's 
attorne rs arran ed and attended a meeting between Dr. Evans and ­

and two or three other I 
cmployees.L) They discussed "the depth-of-book data available to 
customers," which "customers purchase -- or usc -- multiple depth-of-book 
products," and "the ~·depth-of-book data products for traders.''26 

They also discussed--- redistribution of depth-of-book data to its 
customers and how some customers use multiple depth-of-book products. 27 

Again, after initially stating that he did not take notes at this meeting, Dr. 
Evans admitted that his assistant attended and took notes. which were also not 
produced.28 

. 

• 	 On February 11, 2015, SIFMA' s attorneys arranged and attended a meeting 
between Prof. Donefor and Dr. Evans to discuss their testimonv and 
undoubtedly what transpired during the mectings. 29 

• 	 On February 23, 2015, SIFMA submitted its response to the Subpoena, which 
repeated the statement that it "cannot compel production of documents 
responsive to the Subpoena from its members."30 

In response to Request No. 13, which sought "all Documents refeITing or 
relating to any decision to route order flow to or from any exchange, or any 
decision to modify any purchases of depth-of-book data products, based on 
that exchange's depth-of -book data pricing," SIFMA stated that it "has 
identified no documents responsive to this request in its possession, custody, 
or control." In response to every Request relating to SIFMA members' 
redistribution of depth-of-book products (Request Nos. 6-8), SIFMA stated 
that it "has identified no documents responsive to this request in its 
possession, custody, or contro~d been discussed 
between (i) Dr. Evans and (ii) ._...._.less than two weeks 
earlier. 

• 	 On February 24, 2015, Prof. Donder met with Steve Listhaus of Wells Fargo, 
the Wells Fargo representative who signed one of the jurisdictional 
declarations submitted by SJFMA in this proceeding. 31 \!Ir. Listhaus first 

25 Tr. 1153:10-14; 1221:21-1222:8; 1223:19-1224:7. 
26 Tr. 1227:8-21. 
27 	 1·~r. 1227:22-1229:2. 

28 	 Tr. 1153:18-1154:19; 1226:7-1227:7. 
29 	 Tr. 875:9-21. 
30 SIFMA Subpoena Response at 2, attached as Exhibit A to SIFMA's Opposition. 
3 I Tr. 828: 1-829: 16; NYSE Arca Ex. 4, attached as Exhibit I (excerpt). 
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contacted Prof. Donefer about this proceeding in late January or early 
February 2015, and they discussed, among other topics, the substitutability of 
depth-of-book data products. 32 

• ~15, Prof. Donefer met with 
..--, in a meeting arranged and attended by SIFMA's attorneys, to 
discuss '~all these issues" related to depth-of-book market data, including the 
importance of dt:pth-of'-book data to customers. 33 

The Doneier and Evans reports do not mention the meetings revealed during 

cross-examination or the notes created as a result of these meetings, supposedly because Prof. 

Donefer and Dr. Evans "did not rely upon" any of the infom1ation they gathered at these 

meetings.34 Only during the last three days of trial was information revealed about Prof. Donefer 

and Dr. Evans' meetings with SIFMA members. 

ARGUMENT 

I. 	 YOUR HONOR SHOULD ORDER THE IMMEDIATE PRODUCTION OF THE 
NOTES OF MEETINGS BETWEEN DR. EV ANS AND SIFMA MEMBERS 

There is no question that since February 10 and 11, 2015, SIFMA has been in the 

possession, custody, or control of documents responsive to the Subpoena, that SIFMA was 

required to produce them, and that SIFMA failed to do so. As of February 23, 2015 (the date of 

SIFMA' s subpoena response) SIFMA had possession, custody, or control of notes taken at the 

direction of Dr. Evans on February 10 and 11, 2015, concerning (i) SIFMA members routing 

order flow away from an exchange and reducing purchases of depth-of-book data in response to 

a price increase, (ii) the way SIFMA members "purchase -- or use multiple depth-of-book data 

products," and (iii) SI FM A members' redistribution of depth-of-book data. Tr. 1192:7-1195 :20; 

1202:14-1206:25; 1227:8-1229:2. These materials are highly relevant, clearly responsive to the 

32 Tr. 827:13-829:16. 

33 Tr. 853:6-857:12; 876:9-877:10; 959:1-2. 

34 See, e.g., Tr. 1101:6-1105:15; 969:17-970:4. 
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Subpoena, and should have been produced. Notably, SIFMA's Opposition does not even attempt 

to establish that these notes are privileged, and SIFMA 's ability to try to make such a claim has 

long been waived. 35 Indeed, SIFMA previously conceded that the result of any meetings 

between its members and experts would be that those members would be fully subject to the 

Subpoena (and would thus have to produce responsive documents), conceding that documents 

relating to any such meeting (as these notes are) would not be privilcgcd. 16 That alone should 

end the inquiry. 

SIFMA devotes its Opposition to a straw man, focusing on its supposed inability 

to "control" its members, while failing to say a single word about the central misconduct exposed 

by its experts on cross-examination-that SlFMA has failed to produce documents SIFMA 

previously admitted it was required to produce if its experts met vvith SIFMA members even for 

"five minutes." That central concession means that the five pages of S IFM A's brief citing 

authority for the proposition that "a party is responsible only for producing the materials or 

information within its possession, custody, or control" (Opp. at 4-8) are simply irrelevant. 17 

35 	 See In the Matter ofThomas R. Delaney JI et al., Order on Motions, File No. 3-15873, 
Release No. 1652, at 4 (July 25, 2014) (Murray, J.); Karn v. Ingersoll-Rand Co., 168 F.R.D. 
633, 637 (N.D. Ind. 1996). That SIFMA has no valid claim of privilege is further evidenced 
by the fact that no SIFMA privilege log includes any mention of its experts' communications 
with SIFMA members. After producing two privilege logs and an Opposition brief that does 
not assert a claim of privilege, SIFMA has waived the right to do so. See Lohrenz v. 
Donnelly, 187 F.R.D. 1, 6-7 (D.D.C. 1999). 

36 	 Motion to Quash at 3, attached as Exhibit A. 
37 	 Moreover, in determining whether another person's documents arc in the "control" of a 

subpoenaed party, "courts have interpreted 'control' broadly." See Hitachi. Ltd. v. AmTRAN 
Tech. Co., No. C 05-2301CRB(JL),2006 WL 2038248, at *J (N.D. Cal. July 18, 2006). 
"Actual physical possession is not relevant, the question is whether the party has the 'right, 
authority or practical ability to obtain the documents from a non-party to the action."' Id. 
(emphasis added, citations omitted).). Dr. Evans' testimony (Tr. I I 06: I 7-1107:8) clearly 
establishes that SIFMA had the "practical ability'' to get whatever information it wanted from 
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SIFMA's previous concession also eviscerates its contentions that its experts' supposed non-

reliance on the meetings SIFMA so easily and hastily convened means there was no need for 

disclosure (Opp. at 11-14). Nonsense. SIFMA's argument in seeking to quash the Subpoena 

was clear and simple---any meeting with its experts would subject its members to disclosure 

under the Subpoena. 38 Those meetings happened after SIFMA made that concession, and that 

ends the matter. 39 

In attempting to minimize the fact that its experts had undisclosed meetings with 

SIFMA members related to their work in this proceeding and that the 

mere fact of those meetings created production obligations, SIFMA laments that "SIFMA's 

members are all distinct entities that SIFMA does not control for discovery purposes." Opp. at 2. 

Beyond the fact that the argument is irrelevant in light of SIFMA' s concession, both experts 

testified that these meetings were ananged by SIFMA, and Dr. Evans testified that he could have 

its members, which makes sense given SIFMA's asse1iion that it was dependent on its 
members' expertise to pursue this proceeding. 

38 	 This also disposes of SIFMA 's argument that it did no wrong because it produced the same 
"reliance materials" NYSE Area's experts did. What SIFMA stubbornly ignores is that (i) it 
conceded that the Subpoena would create obligations for SIFMA members to produce 
responsive documents if SIFMA members gave information to or met with SIFMA's experts, 
(ii) both of those things happened, and (iii) SIFMA hid the fact that both of those things had 
happened so that its members would not have to respond to the Subpoena. 

39 SIFMA of course knew this when it made its concession: As even the cases SIFMA cites 
state, all facts and documents given to experts in preparation for testimony must be disclosed, 
not just those ultimately relied on in forming the expert's opinion. See Allstate Ins. Co. v. 
Electrolux Home Prods. Inc., 840 F. Supp. 2d 1072, 1080 (N.D. Ill. 2012) ("An expert must 
disclose the materials given to him to review in preparation for testifying, 'even if in the end 
he does not re(~' on them in formulating his expert opinion, because such materials often 
contain effective ammunition/or cross-examination."') (emphasis added); id. (noting that 
information "considered" specifically "applies to that infom1ation an expert actively reviews 
and contemplates, and then chooses not to rely upon"); Karn v. Ingersoll-Rand Co., 168 
F.R.D. 633, 635, 640 (N.D. Ind. 1996) (stating that courts require experts to disclose 
materials under the "considered" standard and that "useful cross examination and possible 
impeachment can only be accomplished by gaining access to all of the information that 
shaped or potentially influenced the expert witness's opinion"). 
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gotten any other information he wanted. 40 Those facts thus cast significant doubt on the validity 

of even SIFMA's straw man. 41 

SIFMA's attempt to dismiss Dr. Evans' meetings with 

as mere attempts to gather "background information" (Opp. at 10) are absurd. SIFMA would 

have Your Honor believe that, within two weeks of SIFMA learning about-2012 

email admitting, in no uncertain tem1s, the precise constraint addressed in NetCoalition I, 

SIFMA casually set up a meeting for Dr. Evans to get "background" that was attended by the 

author of that email and five other-employees and at which that email was discussed, 

but that Dr. Evans knew in advance that he would not need to rely on anything that might be 

discussed at that meeting. Tr. 1101:6-1105: 15. Dr. Evans' assertion that he did not "rely" on the 

information obtained or notes taken at his meetings with defies belief. 

(which SIFMA attorneys then Dr. Evans requested meetings with 

arranged and attended) to discuss issues "specifically for this case." Tr. 1101: 19-1102: 12; 

1103: 15-19. The topics Dr. Evans discussed at these meetings go to the very heart of this 

40 Dr. Evans testified not only that SIFMA arranged the meetings with 
- but that SIFMA did so "specifically for this case." Tr. 1101: 19-1102: 12 ("Q: 
And you understood -- who arranged these interviews? A: The lawyers retained by SIFMA. 
Sidley."); Tr. 1103:15-19 ("JUDGE MURRAY: Counsel, could I just get straight, those 
interviews were specifically for this testimony? THE WITNESS: They were specifically for 
this case."). And Prof. Donef'er testified that SIFMA's counsel also arranged for his meeting 
at.- Tr. 846:25-847:2 ('.'.Q: And so it was, in_ fact, Sidley t_hat arranged the visit 
w1~? A: Sidley made the appomtment, yes.''); see also Tr. 1106: 17­
1107:8 (Dr. Evans' testimony that had he wanted additional information from SIFMA 
members he could have obtained it). 

41 	 SIFMA's explanation that Prof. Donefer was first approached about serving as an expert by a 
Wells Fargo employee and that-employees directly assisted him in obtaining his 
screenshots (Opp. at 9) are likewise irrelevant. SIFMA's attorneys organized his meeting 
with-attended it, and were likely included on emails containing the­
screenshots that were ultimately used in his report as well as others that were discarded or 
modified. Tr. 847:22-848:7; 852:1-9; 858:1-8; 876:5-8; 880:17-19. 
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proceeding, and include-smoking gun email, SIFMA members routing order Dow 

away from an exchange and reducing purchases of depth-of-book data in response ro a price 

increase, SIFMA members' use of multiple depth-of-book products, and SIFMA members' 

redistribution ofthe Exchanges' data. Tr. 1192:7-1195:20; 1202:14-1206:25: 1227:8-1229:2. 

Dr. Evans' credibility concerning his reliance on these materials is further undermined by his 

initial testimony that he relied only on his "good memory" to recall the events of the meeting; it 

\vas not until he was pressed on further cross-examination that he backtracked and admitted that 

his assistant had, in fact, taken notes at his direction. Tr. 1103:15-19: 1154:10-19; 1226:7­

1227:7. Finally, SIFMA's criticism that NYSE Arca did not impeach Dr. Evans is almost 

comical. As demonstrated above, Dr. Evans' testimony is not credible on its face (and there will 

be still more discussion of this fact in NYSE Area's post-trial briefing). ln any event, a major 

source of evidence that could have been used to impeach Dr. Evans is the notes his assistant 

took. But SIFMA never disclosed those meetings (for obvious reasons), Dr. Evans initially 

claimed no notes were taken, and the notes have not been produced. 

The remainder of SIFMA's arguments are similarly nonsensical. SlF!vJA asserts 

that "the only reason that NYSE Arca purportedly lacks information from SIFMA members is 

that NYSE Arca made the strategic decision not to pursue it" with non-party subpoenas to 

SI FM A members (Opp. at 3). NYSE Arca relied on SIFMA 's assertion that if there was any 

contact between SIFMA's members and its experts, those members would he subject to the 

Subpoena. No such contact was disclosed by SIFMA or its experts, and NYSE Arca did not 

learn that such contact had taken place until it cross-examined SIFMA's experts during the last 
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three days of the hearing. 42 SlFMA's arguments are the antithesis of Your Honor's direction to 

"get the facts on the table. "'13 

Indeed, SIFMA 's reference to NYSE Area's non-party subpoena to the Financial 

Information Services Division of the Software & Infomrntion Industry Association ("FISD") 

(Opp. at 6) is a perfect example of why SIFMA's arguments are nonsense. NYSE Arca 

subpoenaed FISD because it knew that Prof. Donefer had moderated a potentially relevant panel 

discussion at a FISD conference. But SIFMA and its experts hid the fact that the meetings now 

at issue took place, and SIFMA had previously advised Your Honor that such subpoenas would 

be unnecessary if what we now know happened did happen. SIFMA cannot have it both ways. 

II. 	 NYSE ARCA IS ENTITLED TO AN ADVERSE INFERENCE 

When the time comes for Your Honor to issue her preliminary decision, Your 

Honor will need to address questions regarding (i) the ability of SIFMA members to route order 

flow away from an exchange and reduce purchases of depth-of-book data in response to an 

increase in the price ofdepth-of-book data; (ii) whether SIFMA members can and do substitute 

depth-of-book data products for each other; and (iii) SIFMA members' redistribution of depth­

of-book data for profit. Although NYSE Arca believes that the record contains enough evidence 

to require findings in NYSE Area's favor on each of these issues, the misconduct by SIFMA has 

42 	 For these same reasons, SIFMA's argument that NYSE Arca had the burden of "showing that 
NYSE Arca could not have subpoenaed SIFMA's members directly" (Opp. at 8-9) is also 
nonsense. SIFMA admitted that if the meetings disclosed during cross-examination 
happened, such subpoenas would have been unnecessary. SIFMA's argument that NYSE 
Arca is precluded from requesting the relief sought in the Motion because it did not pursue 
"subpoena enforcement proceedings" in federal court (id. at 9) fails for the same reasons. 

43 	 Order on Motion to Quash, File No. 3-15350, Release No. 2277 (Feb. 3, 2015) ("This dispute 
has gone on for a considerable period, and it is time to get the facts on the table and reach a 
resolution. SIFMA's Motion to Quash is DENIED."). 
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impeded NYSE Area's ability to contest SIFMA's contentions with respect issues like these. 

Two examples should suffice: 

• 	 SIFMA has repeatedly chastised NYSE Arca, including through submissions by 
its experts, for supposedly not presenting sufficient evidence that market data 
users can and do substitute depth-of-book data products, despite the uncontested 
evidence that market data users are themselves the best sources of information 
about such conduct.44 

• 	 SIFMA and its experts have repeatedly contended that SIFJV1A members need 
depth-of-book data to decide how to route their customers' orders. 45 The 
evidence strongly contradicted those assertions (e.g., STFMA Ex. 369 and Nasdaq 
Ex. 619), and there is reason to believe that SIFMA members have evidence that 
would contradict it even more strongly. For example, SIFMA member Charles 
Schwab & Co., Inc. was recently sued in a class action for breaching its duty of 
best execution because, that complaint alleges, Schwab has had an agreement in 
place vvith SIFIVIA member UBS Securities LLC since 2004 to route at least 95% 
of no1Hiireeted orders to UBS. 41 

' Surely Your Honor would have liked to know 
how many SIFMA broker-dealer members have agreements like that in place in 
order to evaluate Prof. Donefer's opinions that all broker-dealers "need" all major 
exchanges' depth-of-book data to "choose" where to send their order flow. The 
existence of agreements like this, agreements SIF1v1A's members are the best 
source of information about, is critical to evaluating the positions SIFMA-not its 
members-has asserted. 

Although SIFMA long asserted that it could not compel its members to provide any infonnation 

relevant to this proceeding, its experts' cross-examinations demonstrated that to be a ruse-when 

SIFMA wanted is members to discuss issues like these with its experts, they did so immediately, 

although those experts claim they had no need to rely on those discussions and have entirely 

shielded them from disclosure to Your Honor. This is precisely the sort of gamesmanship that 

calls for an adverse inference. 

44 	 Compare 1192:2-6; 1204:18-1206:19with 159:23-160:3; 180:14-22;309:4-18;443:11­
444:22. 

45 Tr. 907:21-912:6; 938:11-939:10; 993:20-994:17. 
46 See Lim v. Charles Schwab & Co., Inc., Case No. 3: l 5-cv-02074-EDL (N.D. Cal., filed May 

8, 2015), Complaint~~ 1, 8-34, attached as Exhibit J. 
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If a party fails to obey a discovery order. a court may make such orders in regard 

lo the failure as are just, including an order that specific facts shall be taken as established for the 

purposes of the action in accordance with the claim of the party obtaining the orcler. 47 Even ''in 

the absence of a discovery order, a cou1i may impose sanctions on a paiiy for misconduct in 

discovery under its inherent power to manage its own affairs."48 Where, as here, "the nature of 

the alleged breach of a discovery obligation is the non-production of evidence;' a tribunal '·bas 

broad discretion in fashioning an appropriate sanction, including ... to proceed with a trial and 

give an adverse inference instruction."49 Where "an adverse inference instruction is sought on 

the basis that the evidence was not produced in time for use at trial, the party seeking the 

instruction must show (1) that the paiiy having control over the evidence had an obligarion to 

timely produce it; (2) that the party that failed to timely produce the evidence had 'a culpable 

state of mind'; and (3) that the missing evidence is 'relevant' to the party's claim or defense such 

that a reasonable trier of fact could find that it would suppo1i that claim or dcfense.''50 

SIFMA has conceded that once one of its members met with its experts. that 

member was obligated to respond to the Subpoena. There is thus no dispute that SIFMA had an 

obligation to produce responsive documents once Dr. Evans and Prof. Donefer met with 

whether or not either "relied on" such meetings. S!FMA 's "culpable 

' 
17 	 Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 106 (2d Cir. 2002). 
48 Id. 	at 1 06-07. 
49 	 id at 107; see also Reilly v. Natwest Markets Group Inc., 181 F.3d 253, 267 (2d Cir. 1999). 
50 	 Residential Funding Corp., 306 F.3d at 107; see also US. v. Philatelic Leasing, Ud., 601 F. 

Supp. 1554, 1555-56 (S.D.N.Y. 1985) ("where a party withholds (or seeks to suppress) 
relevant evidence \vithin its control, the court may conclude that such evidence would be 
harmful to the paiiy's cause."). 

15 




state of mind" is clearly demonstrated by the discussion above. 51 And the undisputed evidence 

establishes that the withheld evidence is relevant. For example, the notion that Dr. Evans would 

request and SIFMA would enable meetings with, inrer alia, 

for the purposes of this proceeding if the information 

to be discussed at those meetings was not relevant is, at best, fanciful. 

The bases on which STFMA opposes NYSE Area's request for an adverse 

inference lack merit, relating mostly to SlFMA 's discredited straw man arguments and 

inapposite case law relating to the destruction of evidence: 

• 	 The legal doctrine underlying NYSE Arca 's request is both clear and clearly 
satisfied here. Contrary to SIFMA 's assertion (Opp. § Ill.A), NYSE Arca is not 
asking Your Honor to draw an adverse inference because of spoliation-it is 
asking Your Honor to draw an adverse inference because SIFMA deliberately and 
intentionally withheld and continues to withhold relevant and responsive 
evidence. "Bad faith" and "extraordinary circumstances" are not required in this 
situation. 52 

51 	 See supra pp. 8-12; Residential Funding Corp., 306 F.3d at 108 (in determining whether a 
party acted with a culpable state of mind, a case-by-case approach to the failure to produce 
relevant evidence is appropriate); Int'/ Union, United Auto., Aerospace & Agr. Implement 
Workers ofAm. (UAW) v. N. L R. B., 459 F.2d 1329, 1338 (D.C. Cir. 1972) ("while the 
adverse inference rule in no way depends upon the existence of a subpoena, it is nonetheless 
true that the willingness of a party lo defy a subpoena in order to suppress the evidence 
strengthens the force of the preexisting inference."). 

52 	 SIFMA's own citations establish that an adverse inference is appropriate where a paiiy made 
intentional efforts to withhold evidence at trial. See SEC v. Goble, 682 F.3d 934, 947 (7th 
Cir. 2012); Srepnes v. Ritschel, 663 F.3d 952, 965 (8th Cir. 2011). The other cases cited by 
SIFMA do not support a '·bad faith" requirement even in the context of spoliation. See 
Priority One Servs. v. W&T Travel Servs., LLC, 502 F. App'x 4, 6 (D.C. Cir. 2013); Treppel 
v. Biovail Corp., 249 F.R.D. 111, 120 (S.D.>J.Y. 2008); see generally Talavera v. Shah, 638 
F.3d 303, 31 J - I 2 (D.C. Cir. 20 l J) (permitting an adverse inference for destruction of 
evidence in the absence of bad faith). SIFMA's reliance on Grosdidier v. Chairman, Broad. 
Bd. Governors. 774 F. Supp. 2d 76, l04 (D.D.C. 201 J), is paiiicularly inapposite: In that 
case, the comi denied an adverse inference related to destruction of documents because 
agency guidelines did not require retention of the documents at issue. But here, SIFMA has 
already admitted that it was required to produce documents from SIFMA members who met 
with its expe1is. 
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e 	 NYSE Arca is not seeking an unidentified adverse inference (Opp. at§ III.B), it is 
seeking the specific adverse inferences stated above. In any event, SIFMA has 
only itsclfto blame i()r how this issue has arisen- SIFMA, not NYSE /\rca, hid 
the existence of responsive inrormation until its experts were cross-cxamined. 53 

e 	 As discussed at length above (supra pp. 8-12). NYSE Arca has pointed to (i) 
notes from two different meetings that would support NYSE Area's position and 
(ii) SI FM A's concession that the meetings that took place necessitated direct 
responses to the Subpoena from 54 

e 	 As discussed above (supra id.) there is no question that the missing information is 
in SIFMA's possession, custody, or control, and thus was within SIFMA's power 
to produce, as SIFMA conceded in moving to quash the Subpoena and as Dr. 
Evans admitted under cross-examination. 55 

e 	 Contrary to SIFMA's argument (Opp.§ III.F), the requested adverse inference is 
not to "fill a gap in the record," and is supported by the testimony of NYSE Arca 
and Nasdaq's witnesses. Indeed, SIFMA points to only two references that 
allegedly contradict an inference that SIFMA members can switch their product 
subscriptions in response to an ArcaBook fee increase, but even those citations 
show that customers did move from one depth-of-book product to another and 
back again. Tr. 359:17 -22; 137-19:-138:6. The record is replete with additional 
testimony from Profs. Hendershott, Nevo, and Ordover and Messrs. Brooks and 
Albers that customers do, in fact, move back and forth between depth-of-book 

53 	 Jordan v. City o,f Detroit, 557 F. App'x 450, 455-57 (6th Cir. 2004), has nothing to do with 
this proceeding. That decision declined to adopt an adverse inference in a § 1983 malicious 
prosecution action for failure to provide prosecution materials where the inmate never asked 
for the materials and "was dilatory in his discovery efforts." 

54 	 SIFMA's citations also do not support its argument, as both relate only to spoliation rather 
than intentional failure to produce. Wells v. Orange Cnty. Sch. Bd., No. 05-479, 2006 U.S. 
Dist. LEXIS 81265, at *7 (M.D. Fla. Nov. 7, 2006); In re Cheyenne Software, Inc. Sec. Litig., 
No. 94-2771, 1997 U.S. Dist. LEXIS 24141, at *4 (E.D.N.Y. Aug. 18, 1997). 

55 	 The cases cited by SIFMA are iffelevant to how to remedy SIF!v1A's deliberate failure to 
produce evidence it previously conceded it was obligated to produce. See U.S. v. West, 393 
F.3d 1302, 1310 (D.C. Cir. 2005) (upholding denial of missing evidence jury instruction in 
criminal case where the missing evidence was not in the government's control and the pmiy 
seeking the instruction had not sought to obtain the evidence from a source who had 
possession of the evidence); U.S. v. Williams, 113 F.3d 243, 245-46 (D.C. Cir. 1997 
(upholding denial of a missing witness jury instruction in a criminal case, noting that it was 
not peculiarly within the government's power to produce the missing witness); Czekalski v. 

LaI!ood, 589 F.3d 449, 455 (D.C. Cir. 2009) (magistrate judge did not en in declining to 
provide a missing evidence jury instruction where movant did not identify any evidence that 
the government failed to produce). 
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products. 56 SIFMA points to no allegedly "contradictory" testimony regarding 
SIFMA members routing order flow in response to a price increase or SIFMA 
members' redistribution of an exchange 's depth-of-book data for profit, because it 
elected to submit no such information. 

Finally, SIFMA is just wrong that adverse inferences are generally unavailable to 

parties that bear the burden of proof Indeed, SIFMA's own citations expressly state that adverse 

inferences are al\vays available to a movant once it has set forth evidence in suppo1i of its burden 

of proot~ 57 precisely what NYSE Arca has done here. Indeed, an adverse inference is particularly 

appropriate in this proceeding because SIFMA's submissions generally were designed to 

obfuscate rather than clarify the record, 58 and there can be little question that SIFMA's deliberate 

withholding of responsive information was intended to further that goal. 

III. 	 THIS REPLY BRIEF IS NOT AN INAPPROPRIATE EXPANSION OF THE 
MOTION 

Although SlFMA claims to find it "surprising that NYSE Arca chose to move for 

sanctions orally" (Opp. at 18), the true surprise was the one exposed during cross-examination of 

SIFMA 's expe1is. The reason NYSE Arca made an oral motion on the last day of trial was 

because NYSE Arca had not learned of this information until it had finished its cross-

examination of Dr. Evans on the last day of the hearing. Immediately following the close of Dr. 

Evans' testimony, NYSE Arca made the Motion pursuant to SEC Rule of Practice 154, seeking 

56 	 Tr. 159:23-160:3; 180:14-22; 309:4-18; 443:11-444:22. 
57 	 Bank ofCrete, SA v. Koskotas, 733 F. Supp. 648, 654 (S.D.N.Y. 1990) (a party's failure to 

provide relevant evidence within its control supports an inference that the evidence would be 
harmful to the party's cause, provided that there is ''good reason to believe" that the movant 
has put forth evidence to meet its burden of proof); NLRB v. Chester Valley, Inc., 652 F.2d 
263, 271 (2d Cir. 1981) (same); Vanity Fair Paper Mills, Inc. v. F. T. C., 31 1 F.2d 480, 486 
(2d Cir. 1962) (same); Stanojev v. Eba.sea Servs. Inc., 643 F.2d 914, 923-24 (2d Cir. 1981) 
(declining to adopt an adverse inference where the party offered "a reasonable explanation 
for" their nonproduction of documents "unlikely" to contain relevant information). 

58 	 Tr. 167:21-23; Tr. 172:7-174:6; 187: 16-22; J96:4-12; 261 :6-1 O; 278: 13-15; 289:25-290: 12. 
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sanctions for the misconduct that its cross-examinations had uncovered. Your Honor then 

ordered a briefing schedule. Tr. 1401:25-1402:1 5. The way the arguments relating to SIFMA 's 

misconduct have had to be made arise from SIFMA 's longstanding efforts to avoid discovery 

which, to NYSE Area's astonishment, continued until the very moment that SIFMA closed its 

case on the last day of the hearing. What is "surprising" is that S!Fl\1A has the chutzpah to 

proceed the way it has. 

CONCLUSIO'i 

NYSE Arca respectfully requests that Your Honor (a) order the immediate 

production of the notes of meetings between Dr. Evans and SIFMA members and permit NYSE 

Arca to move their entry into evidence and (b) in connection with Your Honor's preliminary 

decision find that (i) SIFMA members can and do route order flow away from an exchange and 

reduce purchases of depth-of-book data in response to increases in the price of depth-of-book 

data; (ii) SIFMA members can and do choose and switch between depth-of-book products; and 

(iii) SIFMA members redistribute exchanges' depth-of-book data for profit. 

Dated: May 11, 2015 Respcc1fully submitted, 

.. S.V: ~ir.1~~ 
Douglas W. Henkin 
Seth T. Taube 
Patrick Marecki 
30 Rockefeller Plaza 
New York, N.Y. 10112 
(212) 408-2500 
douglas.henkin@bakerbotts.com 
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UNITED STATES OF AMERICA 

before the 


SECURITIES AND EXCHANGE COMMISSION 


In The Matter of the Application of: 

SECURITIES INDUSTRY AND FINANCIAL 
MARKETS ASSOCIATION 

for Review of Actions Taken by 
Self-Regulatory Organizations 

Admin. Proc. File No. 3-15350 

The Honorable Brenda P. Murray, 
Chief Administrative Law Judge 

APPLICATION OF THE SECURITIES INDUSTRY AND FINANCIAL 

MARKETS ASSOCIATION TO QUASH OR, IN THE ALTERNATIVE, 


TO MODIFY SUBPOENA DUCES TECUM 


RECE\\IEO 
JAN 2~ 1015 



Pursuant to Rule 232(e) of the Securities and Exchange Commission's ("SEC" or 

"Commission") Rules of Practice, the Securities Industry and Financial Markets Association 

("SIFMA"), by undersigned counsel, hereby applies to quash or, in the alternative, to modify the 

subpoena duces tecum dated January 5, 2015 ("Subpoena") directed to SIFMA. 

PRELIMINARY STATEMENT 

On January 5, the Chief Administrative Law Judge ("Chief ALJ") issued the Subpoena, 

as drafted by the Nasdaq Stock Market LLC ("Nasdaq") and NYSE Arca, Inc. ("NYSE Arca") 

(collectively, the "Exchanges"), which was served on SIFMA on January 8. For at least three 

independent reasons, the Subpoena should be quashed or, at a minimum, substantially modified. 

First, the Subpoena should be quashed because it violates the fundamental principle of 

discovery that the recipient of a document demand is required to produce only those documents 

within its "possession, custody or control." Here, although the Subpoena is directed to SIFMA 

only, it expressly and improperly requires SIFMA to produce documents in the possession of its 

Members, which are outside SIFMA's possession, custody, or control. Settled law-including 

the two cases cited by the Exchanges in their Request for Issuance of Subpoena Pursuant to Rule 

232 of the Commission's Rules of Practice (Dec. 31, 2014) ("Subpoena Request")-establishes 

that where, as here, an association is a party to a case, the only way to obtain member documents 

is through discovery directed to those members, not through a document demand to the 

association itself. See infra § I. In that regard, the Subpoena here is unprecedented and no 

different than if a subpoena were served on the American Bar Association requiring it to collect 

and produce documents from individual lawyers who are its members. That is not the law. 

Because the Subpoena is directed to SIFMA and purports to require it to produce Member 

documents, the Subpoena should be quashed. 



Second, even if the Subpoena were not improper in purporting to require SIFMA to 

produce its Members' documents, the Subpoena independently should be quashed because the 

information it seeks is irrelevant for multiple reasons. As an initial matter, both the Commission 

(in ruling that SIFMA has standing to challenge the Exchanges' fees without the required 

participation of its individual Members) and the Chief ALJ (in her ruling on jurisdiction and in 

making clear during the December 18 Prehearing Conference that the appropriate focus of the 

challenge to the Exchanges' fees is on the Exchanges' conduct) have made clear that this 

proceeding is not-and should not be-an inquiry into the conduct of individual SIFMA 

Members. Indeed, the Subpoena served by the Exchanges seeking more than a dozen categories 

of documents from SIFMA Members is flatly inconsistent with the Commission's holding that 

SIFMA could establish associational standing. As the Commission stated, SIFMA's "request that 

we set those fees aside [does not] require[] the participation of individual SIFMA members in 

the Proceedings," and "evidence regarding individual members ... bears on standing issues, not 

the merits of SIFMA's claim itself." See Order Establishing Procedures and Referring 

Applications for Review to Administrative Law Judge for Additional Proceedings at 12, Rel. No. 

34-72183, Admin. Proc. File Nos. 3-15350, 3-15351(May16, 2014) ("May 16 Order"). The 

evidence on standing has been heard, and the Chief ALJ has concluded that there is jurisdiction. 

Likewise, as the Chief ALJ noted when the Exchanges initially raised the prospect of 

Member discovery, the Exchanges have not explained "why ... there [would] be any 

justification for [the Exchanges] asking for that information from [Members], when it's (the 

Exchanges'] position that's being challenged" and ·'[their] conduct or (their] proposals that are 

being challenged." Pre-Hearing Conference Tr. ("Dec. 18 Tr.") at 14:20-25 (Dec. 18, 2014). The 

Exchanges still have no answer. 
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Moreover, to the extent the Subpoena seeks documents from Members who pay the 

Exchanges a redistribution fee, then package and redistribute the data with other data products in 

a new interface, it seeks documents that are irrelevant to the issue in this proceeding-the 

validity of the Exchanges' fees. Settled Supreme Court precedent makes clear that when direct 

purchasers (like Members) buy a product at an allegedly supracompetitive price, whether and 

how they resell that product to indirect purchasers is irrelevant. The fundamental rationale 

underlying this settled Supreme Court doctrine is avoiding the sweeping, time-consuming, and 

ultimately irrelevant inquiry into the relationships between direct and indirect purchasers. 

Allowing that inquiry threatens to make "this proceeding ... resemble Dickens's Jarndyce v. 

Jarndyce." Order on the Issues of Jurisdiction and Scheduling at 11, Rel. No. 1921, Admin. Proc. 

File No. 3-15350 (Oct. 20, 2014) ("Jurisdiction Order"). 

Finally, the Subpoena should be quashed because it is unreasonable and oppressive in 

multiple other respects. Most significantly, any Member who dares to provide even a single 

document to SIFMA for inclusion on its exhibit list (such as an invoice for the Exchanges' data 

products), to submit to a five-minute interview by or to provide any information to SI FM A's 

experts, or to be called as a witness, will be subject to the full force and effect of the Subpoena. It 

is difficult enough for SIFMA to recruit Members to assist publicly in a case against the 

Exchanges given their as-of-now unchecked market power to set market data fees, the ongoing 

business relationship between the Exchanges and Members, and the Exchanges' quasi­

govemmental powers as self-regulatory organizations to supervise, investigate, and discipline 

Members under the Exchange Act. The chilling effect of the Subpoena drafted by the Exchanges 

is patent-any Member that lifts a finger will become subject to retaliatory discovery. 
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For these and other reasons set forth below, the Subpoena should be quashed or, at the 

very least, substantially modified. 

PROCEDURAL BACKGROUND 

SIFMA is "an association representing financial institutions and securities firms." 

Jurisdiction Order at 1. SIFMA 's Members purchase depth-of-book data products from the 

Exchanges at fees challenged in this proceeding. The Exchanges have insisted repeatedly 

throughout these proceedings that SIFMA is not an appropriate party to challenge these fees and 

that the participation of individual Members in this challenge is instead required. The 

Exchanges' argument has been rejected at every tum and in every forum. 

First, the U.S. Court of Appeals for the District of Columbia Circuit held-twice-that 

SIFMA has associational standing to challenge the fees in federal court on behalf of its Members 

who are injured by them. See NetCoa!ition v. SEC, 615 F. 3d 525, 532 (D.C. Cir. 20 IO); 

NetCoalition v. SEC, 715 FJd 342, 347-48 (D.C. Cir. 2013). Second, in its order referring this 

matter to the Chief ALJ, the Commission held that "neither SIFMA's claim that the fees at issue 

are inconsistent with the Exchange Act, nor its request that we set those fees aside requires the 

participation of individual SIFMA members." See May 16 Order at 12. As the Commission 

explained, "SIFMA's arguments do not tum on the identity of the particular member paying the 

depth-of-book fees," but instead "address the fees with respect to the standards set forth in the 

Exchange Act and rules thereunder, and SIFMA requests that we set aside those fees for all 

persons." Id. Although the Commission recognized that Members might need to produce 

evidence showing that they are aggrieved, it made expressly clear that such "evidence bears on 

standing issues, not the merits ofSIFMA 's claim itself." Id. (emphasis added). Finally, the Chief 

ALJ has heard that evidence and concluded that the Commission has jurisdiction. 
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After this Court held that SIFMA has standing, on December 4, 2014, SIFMA filed a 

request for issuance of two virtually identical subpoenas--one directed to Nasdaq and a second 

to NYSE Arca. On December 9, the Chief ALJ issued an order setting a prehearing conference 

for December 18, 2014, "[t]o eliminate some of the anticipated filings and to provide [her] with a 

better understanding of what data collection is necessary." Order for Prehearing Conference on 

Subpoenas, Rel. No. 2110, Admin. Proc. No. 3-15350 (Dec. 9, 2014). After issuance of this 

order and before the December 18 prehearing conference, SIFMA held two meet-and-confer 

teleconferences with the Exchanges during which it offered several ways to narrow the scope of 

the subpoenas to address any potential burden. The Exchanges rejected those offers, variously 

insisting that discovery was not available at all and that if SIFMA insisted on seeking discovery, 

they would respond by seeking "reciprocal" discovery from SIFMA's Members. In response, 

counsel for SIFMA made clear that they represented SIFMA, not its legally distinct individual 

Members, and therefore could not agree to any production by SIFMA's Members. 

During the December 18 prehearing conference, the Exchanges reiterated that they 

should be allowed "reciprocal discovery from [SIFMA's] members." Dec. 18 Tr. at 14:5. In 

response, the Chief ALJ correctly noted that "it's [the Exchanges'] position," or "conduct or ... 

proposals that are being challenged," and asked the Exchanges "[ w] hy ... that entitle[ s] you to 

go to the person that's questioning you and saying, well, you have to give me this information 

for you." Id 14:20-25. The Exchanges again requested discovery from SIFMA Members in their 

December 29 oppositions to SIFMA's amended and narrowed requests for subpoena, asserting 

that if "SIFMA intends to present evidence from its members, directly or indirectly," the 

Exchanges are entitled "to discovery from those members that parallels the discovery required 

from the exchanges." Brief of the Nasdaq Stock Market LLC in Opposition to SIFMA's 
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Amended Request for Issuance of Subpoenas Pursuant to Rule 232 of the Commission's Rules of 

Practice at 10 (Dec. 29, 2014). 

During the December 30 prehearing conference, the Chief ALJ ruled that SIFMA was 

entitled to the discovery it requested from the Exchanges but that she would revise the document 

requests further. On January 2, 2015, the Chief ALJ revised and issued the subpoenas. See 

Notice of Issuance of Modified Subpoenas, Rel. No. 2177, Admin. Proc. No. 3-15350. 

On December 31, 2014 (after the Chief ALJ made clear that the subpoenas to the 

Exchanges would issue), the Exchanges filed their Subpoena Request. In their Request, the 

Exchanges stated (without citation to any authority) that "[t]he Subpoena would reach documents 

regarding SIFMA members that are within SIFMA's custody or control because of members' 

participation in this proceeding by way of affidavit, hearing testimony, or expert support." 

Subpoena Request at l n. l. 

The Chief ALJ signed the Subpoena two business days later, and it was served on 

January 8, 2015. As crafted by the Exchanges,fifieen of the sixteen Document Requests in the 

Subpoena purport to require the production of documents from SIFMA Members, regardless of 

whether SIFMA itself possesses or has any legal right even to access the documents. See Request 

Nos. 1-4, 6--14. 1 These Document Requests seek documents from what the Subpoena defines as 

"Relevant Members," meaning "(i) all SIFMA members who provide documents or 

communications for reliance by SIFMA's fact or expert witness( es), (ii) those SIFMA member 

from whom SIFMA will present evidence or testimony, and (iii) the nine SIFMA members who 

submitted jurisdictional declarations." See Subpoena Definitions and Instructions at~ 5. 

1 The only request in the Subpoena that seeks documents from SIFMA, and not its Members, is 
Request No. 5, which seeks materials that SIFMA will provide with its expert reports. 
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The topics of the Document Requests are wide-ranging. For example, six Document 

Requests seek information regarding subscribers, fees, and other matters from any "Relevant 

Member[s]" who "redistribute[] ... depth-of-book products." See Request Nos. 1-2, 4, 6-8. 

Other Document Requests seek information that pertains exclusively to SIFMA's Member 

Declarations that supported its claim that SIFMA had standing to maintain this action-an issue 

that the Chief AU already has decided and on which she previously denied substantively 

identical discovery requests. See Request Nos. 14-15. 

ARGUMENT 

I. 	 THE SUBPOENA SHOULD BE QUASHED BECAUSE IT IMPROPERLY 
PURPORTS TO REQUIRE SIFMA TO PRODUCE DOCUMENTS FROM 
MEMBERS THAT ARE OUTSIDE OF SIFMA'S POSSESSION, CUSTODY, OR 
CONTROL. 

The Subpoena is improper because it purports to require SIFMA to produce documents 

outside its possession, custody, or control. Fifteen of the Document Requests seek documents 

from Members. But SIFMA has no legal right or ability to compel its Members to produce these 

documents, and it cannot itself produce materials over which it lacks possession, custody, or 

control. 

SIFMA is a trade association acting in its Members' interest; the Members themselves 

are not parties to this action. To the contrary, in holding that SIFMA could satisfy the 

requirements of associational standing, the Commission expressly held that the participation of 

individual Members was not necessary. May 16 Order at 12. To be sure, a party may seek a 

subpoena directed to non party members of a trade association, just as a party could seek 

discovery from any other nonparty. But-as both cases cited by the Exchanges recognize, see 

Subpoena Request at 7-such discovery must be directed to the members through nonparty 

subpoenas, not through discovery directed to the association itself, as does the Subpoena here. 
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See Sherwin-Williams Co. v. Spitzer, No. 1 :04-CV-185, 2005 WL 2128938, at* 10 (N.D.N.Y. 

Aug. 24, 2005) ("If Defendants desire records from the individual members [of plaintiff 

association], they will have to resort to Rule 45 and issue [nonparty] subpoenas duces tecum."); 

Builders Ass 'n ofGreater Chicago v. City ofChicago, No. 96-C-1122, 2003 WL 291907, at *2 

(N.D. Ill. Feb. l 0, 2003) (a member's nonparty status "does not prevent the [opposing party] 

from acquiring the relevant evidence" ordinarily available through the discovery process). 

As courts universally hold, a trade association-like any other party--cannot be 

compelled to produce member documents that it does not have and cannot require to be 

produced. See, e.g., US Int'! Trade Comm 'n v. ASAT. Inc., 411 F.3d 245, 254 (D.C. Cir. 2005) 

(holding that subpoena issued by administrative law judge was unenforceable because it 

purported to compel the production ofdocuments that the party to whom it was directed lacked 

"'the legal right, authority or ability to obtain ... upon demand"'); US v. Deloil!e & Touche 

USA LLP, 623 F. Supp. 2d 39, 41 (D.D.C. 2009) (holding that Deloitte USA could not be 

compelled to produce documents held by a separate corporation that belonged to the same Swiss 

membership organization because the requesting party failed to establish control under ASAT 

standard), affirmed in part and vacated and remanded in part on other grounds, 610 F. 3d 129 

(D.C. Cir. 201 O); In re NCAA Student-Athlete Name & Likeness Litig., No. 09-cv-01967 CW, 

2012 WL 161240, at *l (N.D. Cal. 2012) (holding that "the NCAA cannot be compelled to 

produce documents or information that it does not already possess" from its member 

institutions). To the extent the Exchanges seek information from Members, they must do so from 

the Members themselves, through the proper channels of nonparty discovery. See 

Shcherbakovskiy v. Da Capo Al Fine, ltd., 490 F.3d 130, 138 (2d Cir. 2007) ("We also think it 

fairly obvious that a party also need not seek such documents from third parties if compulsory 
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process against the third parties is available to the party seeking the documents."). 

II. 	 THE SUBPOENA SHOULD BE QUASHED BECAUSE THE REQUESTED 

INFORMATION IS NOT RELEVANT. 


Even if the Subpoena were directed to the parties who had possession, custody, and 

control of the documents requested, it still would be improper because the information sought 

from Members is not relevant to the validity of the fees charged by the Exchanges. The 

Exchanges assert that individualized information from SIFMA's Members about how they use 

the Exchanges' data is relevant to the merits question-'"whether the [Exchanges were] subject 

to significant competitive forces in setting the terms of [their] proposal[ s]. "' Subpoena Request 

at 4 (quoting 73 Fed. Reg. 74,770, 74,781 (Dec. 9, 2008)). They are incorrect. 

First, the Commission already considered and rejected that argument, and its ruling 

forecloses discovery here. In their briefs before the Commission on standing and other matters, 

the Exchanges argued that SIFMA did not have associational standing because, inter alia, 

SIFMA' s claims required the participation of individual Members. 2 See NYSE Arca Br. 

Regarding Preliminary Matters at 6-7, Admin. Proc. File No. 3-15350 (Aug. 30, 2013); Nasdaq 

Br. Regarding Preliminary Matters at 12 n.4, Admin. Proc. File No. 3-15351 (Aug. 30, 2013). In 

support of this position, NYSE Arca argued that the participation of SIFMA's Members was 

necessary because the Exchanges would need to access such supposedly relevant information as 

"how [SIFMA's Members] used or sought to use the products, how such entities bought or 

decided not to buy the products, and how the rule filings at issue affected such entities." NYSE 

Arca Br. Regarding Preliminary Matters at 7 n.14. 

2 The Commission held that '"an association has standing to bring suit on behalf of its members 
when: (a) its members would otherwise have standing to sue in their own right; (b) the interests it 
seeks to protect are germane to the organization's purpose; and ( c) neither the claim asserted nor 
the relief requested requires the participation of individual members in the lawsuit.'" May 16 
Order at 11 (quoting Hunt v. Wash. State Apple Advertising Comm 'n, 432 U.S. 333, 343 (1977)). 
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The Commission expressly rejected this argument, holding that "neither SIFMA's claim 

that the fees at issue are inconsistent with the Exchange Act, nor its request that we set those fees 

aside requires the participation of individual SIFMA members." See May 16 Order at 12. As the 

Commission explained, "SIFMA 's arguments do not turn on the identity ofthe particular 

member paying the depth-of-book fees," but instead "address the fees with respect to the 

standards set forth in the Exchange Act and rules thereunder, and SIFMA requests that we set 

aside those fees for all persons." Id. (emphases added). Although the Commission recognized 

that Members might need to produce evidence showing they are aggrieved, it made clear that this 

"evidence bears on standing issues, not the merits ofSIFMA 's claim itself." Id. (emphasis added). 

And the Chief ALJ has already decided the issue of standing. 

The Commission's holding applies with equal force here. After all, it is the validity of the 

Exchanges' own fees that is at issue, not the actions of SIFMA or its Members. And it is the 

Exchanges, not SIFMA or its Members, who are subject to the Exchange Act's requirements and 

who bear the burden of justifying their fees. As the Chief ALJ noted when the Exchanges raised 

the subject of discovery from SIFMA's Members during a prehearing conference, "it's [the 

Exchanges'] position that's being challenged" and "[their] conduct or [their] proposals that are 

being challenged." See Dec. 18 Tr. at 14:20-23. Accord id. at 14:23-25 ("Why does that entitle 

you to go to the person that's questioning you and saying, well, you have to give me this 

information for you?"). 

In response, the Exchanges simply assert that the requested information is "undoubtedly 

relevant" to the validity of their fees. Subpoena Request at 4. But, as the Exchanges 

acknowledge, the applicable legal standard asks "'whether the [Exchanges were] subject to 

significant competitive forces in selling the terms of[their] proposal[s}. "'Id. (emphasis added). 
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To the extent the Exchanges are seeking information to which they did not have access when 

setting their fees, that information simply is not relevant to assessing whether significant 

competitive forces in fact constrained the Exchanges' actual conduct. 3 

Second, the only Members specifically identified in the Subpoena are those Members 

whose employees submitted declarations in support ofSIFMA's associational standing. See 

Subpoena Definitions and Instructions at~ 5. But the Exchanges have no valid reason to target 

Members on this basis. They say they are seeking discovery to "test [these] declarations," 

Subpoena Request at 5, and the Subpoena even requires production of communications that 

SIFMA's Members may have had with SIFMA when preparing these declarations. 4 But the issue 

on which declarations were submitted-SIFMA's standing-has already been decided and the 

3 The Exchanges also argue that discovery from SIFMA's Members somehow is warranted 
because SIFMA is "seeking an order from the Commission that the Exchanges must be required 
to give away their market datafor free." Subpoena Request at 7. The Exchanges mischaracterize 
SIFMA's position. As SIFMA explained to the Chief ALJ when responding to this same straw 
man in the past, its position is that the challenged fees are unreasonable and supracompetitive, as 
evidenced in part by NYSE Area's prior practice of giving its data away for free. See Reply Brief 
of SIFMA Regarding Satisfaction ofJurisdictional Requirements at I I n.15, Admin. Proc. No. 3­
15350 (Sept. 2, 20 I 4). But SIFMA never has argued that the data must be given for free, nor has 
it disputed the Exchanges' ability to charge a commercially reasonable fee. See id. 
4 Such communications are, in all events, protected by the attorney-client privilege and beyond 
the scope of discovery. Communications involving the preparation of declarations or affidavits 
are quintessential legal communications protected by the attorney-client privilege. See, e.g., 
Winans v. Starbucks Corp., No. 08-Civ-3734, 2010 WL 5249100, at *2-3 (S.D.N.Y. Dec. 15, 
2010); Ideal Elec. Co. v. Flowserve Corp., 230 F.R.D. 603, 608 (D. Nev. 2005); Randleman v. 
Fid. Nat 'l Title Ins. Co., 251 F.R.D. 281, 287 (N .D. Ohio 2008). Courts routinely hold that 
communications between counsel for an association and the association's members are 
privileged, particularly where, as here, the association and its members share a common legal 
interest. See, e.g., A & R Body Specialty & Collision Works, Inc. v. Progressive Cas. Ins. Co., 
No. 3:07CV929 (WWE), 2013 WL 6044333, at *10-11 (D. Conn. Nov. 14, 2013) (finding 
common interest doctrine protected communications between trade association counsel and 
members); Robinson v. Tex. Auto. Dealers Ass 'n, 214 F.R.D. 432, 453 (E.D. Tex. 2003) (finding 
members of trade association of auto dealers "clearly shared a common legal interest"), vacated 
in part sub nom. Jn re Tex. Auto. Dealers Assn., No. 03-40860, 2003 WL 21911333 (5th Cir. 
July 25, 2003 ); United States v. Ill. Power Co., No. 99-CV-0833-MJR, 2003 WL 25593221, at 
*4 (S.D. Ill. Apr. 24, 2003) (finding communications privileged where association members 
"were joined in a common interest in current and potential litigation"). 
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proceeding is now at a "new phase." See Dec. 18 Tr. at 15: 12-13 (Chief ALJ: "[W]e' re over that 

now. I mean, we're at a new phase now."). And, to the extent the Exchanges mean to suggest 

that these declarations provide a basis to probe individual Members' beliefs as to why they 

believe the fees violate the Exchange Act, they are mistaken. As the Chief ALJ noted, the 

Member declarations "explain that they are aggrieved because, as set forth in SIFMA 's 

applications, the level of the prices charged is so high as to be outside a reasonable range of fees 

under the Exchange Act." Jurisdiction Order at 9 (emphasis added). Thus, the basis for the 

Members' beliefs already is set forth in SIFMA's applications. 

This is not the first time the Exchanges have sought this information. They previously 

sought discovery on precisely these matters when opposing SIFMA's standing, and the Chief 

ALJ rejected that request. See Nasdaq Br. Regarding Jurisdiction at 1, Admin Proc. No. 3-15350 

(Aug. 18, 2014 ); NYSE Arca Br. Regarding Jurisdiction at 9 & n.15, Admin Proc. No. 3-15350 

(Aug. 18, 2014 ); Jurisdiction Order at 7-10. The Exchanges have no need for this information at 

the merits stage, and it is far past time they stopped relitigating an issue already decided. 

Nor can the Exchanges obtain discovery simply because some of SIFMA's Members (as 

direct purchasers of the Exchanges' market data) pay the Exchanges' redistribution fees and 

repackage the data with other products and provide it to indirect purchasers. See Subpoena 

Request 4-5; Request Nos. 1-2, 4, 6-8. The Exchanges assert that information about these 

Members' sales is relevant because Members' profits are somehow indicative of whether the 

Exchanges' prices are set at a competitive level. Id. The Exchanges are wrong as a matter of law 

under the settled direct-purchaser principle as articulated by the Supreme Court in Illinois Brick 

Co. v. Illinois, 431 U.S. 720 (1977), and Hanover Shoe, Inc. v. United Shoe Machinery Corp., 

392 U.S. 481 (1968). As the Supreme Court explained in Hanover Shoe: "As long as the seller 
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continues to charge the illegal price, he takes from the buyer more than the law allows. At 

whatever price the buyer sells, the price he pays the seller remains illegally high, and his profits 

would be greater were his costs lower." Id. at 489. 

The exact same principle applies here. As long as the Exchanges "continue[] to charge an 

illegal price" under the Exchange Act, they take from SIFMA's Members "more than the law 

allows." And, regardless of the price that the Members set for the products they offer, "the price 

[Members] pay[] [the Exchanges] remains illegally high." And, harkening to the Chief ALJ's 

reference to Jarndyce v. Jarndyce in the Jurisdiction Order, the Supreme Court noted that 

innumerable inputs and factors go into a direct purchaser's decision to set a price for an indirect 

purchaser and that allowing proof on these issues would "require a convincing showing of ... 

virtually unascertainable figures," "prove nearly insurmountable," and "require additional long 

and complicated proceedings involving massive evidence and complicated theories." Id. at 493. 

It is thus not surprising that federal courts evaluating a seller's price-setting decisions, 

like those of the Exchanges here, routinely reject discovery into the sales and profits of such 

"downstream" purchasers as "irrelevant and therefore beyond the scope of permissible 

discovery." Jn re Air Cargo Shipping Servs. Antitrust Litig., No. MDL 1775, 2010 U.S. Dist. 

LEXIS 125623, at *66 (E.D.N.Y. Nov. 24, 2010); see id. at *66-67 (describing "the tide of cases 

precluding discovery of 'downstream' information"). 5 Many of these courts' decisions stem in 

part from an "unwillingness to complicate the proof' of sellers' conduct by opening a Pandora's 

box of ancillary matters about customers' conduct. Id. at *66. Allowing the Exchanges to engage 

5 See also, e.g., Meijer, Inc. v. Abbott Labs., 251 F.R. D. 431, 433-34 (N.D. Cal. 2008); Jn re 
Aspartame Antitrust Litig., No. 2:06-CV-1732-LDD, 2008 U.S. Dist. LEXIS 109670, 2008 WL 
2275528, at*4-6 (E. D. Pa. May 13, 2008); Jn re K-Dur Antitrust Litig., No. 01-1652, MDL 
Docket No. 1419, 2007 U.S. Dist. LEXIS 96066, 2007 WL 5302308, at *11-12 (D.N.J. Jan. 2, 
2007); In re Auto. Refinishing Paint Antitrust Litig., No. MDL 1426, 2006 U.S. Dist. LEXIS 
34129, 2006 WL 1479819, at *8 (E.D. Pa. May 26, 2006). 
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in this discovery would expand the scope of these proceedings to include matters that virtually 

every federal court has rejected as irrelevant. 6 

III. 	 THE SUBPOENA SHOULD BE QUASHED BECAUSE IT IS UNREASONABLE, 
OPPRESSIVE, AND UNDULY BURDENSOME. 

The Subpoena should be quashed for the further reason that it is improper under Rule 232 

because it is unreasonable, oppressive, and unduly burdensome and would expand the scope of 

proceedings beyond the scope of the Commission's May 16 Order. 

The Exchanges' principal justification for discovery from Members is that "(b ]asic 

fairness" requires the parties to be treated "equally with respect to the benefits and burdens of 

discovery." Subpoena Request at 6. That, of course, is not the touchstone for discovery, and it is 

certainly not the touchstone for discovery in this proceeding. In fact, the Commission has 

squarely rejected the notion that if one party gets a subpoena, then the other must get one too. 

See Jn the Mauer ofErnst & Ernst Clarence T !sensee John F. Maurer, SEC Release No. 248 

(May 31, 1978) (rejecting argument that it was an impermissible "double standard" for AU to 

issue one party's subpoena and to deny the other party's subpoena, holding that "[t]o argue from 

the fact that opposite rulings were made on two subpoena requests that a double or 

discriminatory standard was applied is not sound logic"). 

In fact, the Subpoena is far from fair. It is significant that the Exchanges wear multiple 

(and conflicting) hats-they are providers of products and services (including the market data 

6 One Document Request (out of sixteen total) seeks information from "SIFMA's testifying 
experts" rather than SIFMA's Members. Request No. 5. That request, however, seeks "written 
expert testimony that the scheduling order requires SIFMA to disclose," id., and there is no need 
to issue a subpoena to compel SIFMA to produce information it already is required to disclose. 
Indeed, SIFMA agreed to withdraw its request for the Exchanges to produce documents they 
"intend to use or refer to during the hearing" for precisely that reason. See Dec. 18 Tr. at 43:4-8. 
Likewise, the Exchanges' request for "[t]he documents, facts, and data relied on by SIFMA's 
testifying experts" is unnecessary because SIFMA already will be producing this information in 
conjunction with its disclosures required under the scheduling order. 
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products over which SIFMA claims they have unchecked market power) and self-regulatory 

organizations with the attendant regulatory and supervisory authorities vested in them by 

Congress through the Exchange Act. Here, the Exchanges have drafted a Subpoena that triggers 

production of documents by Members if and only if those Members assist SIFMA in the 

development and presentation of its case. Whether this is a deliberate strategy by the Exchanges 

to deter Members from cooperating with SIFMA does not matter, as that is unquestionably the 

result of the Subpoena and the Exchanges' "springing" definition of "Relevant Members." 

The Subpoena is flawed in other respects as well. First, it calls for SIFMA Members to 

produce communications between SIFMA Members and "any exchange," Request Nos. I 0-12; 

information regarding Members' purchases from "exchanges (or any other source)," Request No. 

9; and information regarding Members' decisions to route order flow to or from "any exchange," 

Request No. 13. These requests are not limited to the Exchanges that are parties to this 

proceeding and thus necessarily seek information unrelated to the products and fees at issue and 

would greatly expand the scope of the proceedings. The Exchanges consistently have argued for 

narrowing the scope of products and fees that are at issue in this proceeding. See Dec. 18 Tr. at 

9:8-11 (Mr. Lipton: "And then the other point as far as expanding the proceedings, and this is 

very important, Your Honor, is that [SIFMA' s] requests go well beyond the products and price 

changes that are at issue in this proceeding."). And while SIFMA takes a different view on those 

questions, it never has contended that the scope of the proceeding includes nonparty exchanges. 

See, e.g., id. at 12:7-10 (Mr. Warden: "To the extent that there's some way the subpoena [as] 

drafted could be read to include NASDAQ Philadelphia or NASDAQ Boston, we're not seeking 

that."). To allow the Exchanges discovery into SIFMA Members' communications with and 
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documents concerning "any exchange" or "any other source" would drastically expand these 

proceedings in a manner the Exchanges themselves have argued against. 

In addition, to the extent the Exchanges seek communications between SIFMA Members 

and NASDAQ or NYSE Arca, e.g., Request Nos. 10-12, those documents already are in the 

Exchanges' possession. Requiring their production would be unduly burdensome. See In the 

Maller ofEgan-Jones Ratings Co. & Sean Egan, Admin. Proc. Rel. No. 728, Admin. Proc., File 

No. 3-14856 (Oct. l 0, 2012) ("It is unduly burdensome ... to produce documents which should 

already be in Respondents' possession."). Indeed, the request is doubly burdensome insofar as it 

purports to require SIFMA, which has no possession of or access to these communications, to 

produce them to the Exchanges, which have the communications already. The request is 

improper, and the Subpoena should be quashed. 
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CONCLUSION 


Based on the foregoing, SIF!vli\ respectfully requests that the Subpoena be quashed, or at 

a minimum substantially modillcd, pursuant to Rule 232(e). 

Dated: January 2015 Respectful Iy submitted, 

SIDLEY AUSTIN LLP 

HL Rogers 
Eric D. Iv1cJ\rthur 
Lowell J. Schiller 
1501 K Street N.W. 
\Vashington, D.C. 20005 
(202) 736-8000 
mwarden@sidley.com 

Co11nse!Jin· SJFMA 
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In its initial bric( Applicant Securities Industry and Financial Markets Association 

("SJFMA") explained that the applications in Admin. Proc. File Nos. 3-15350 and 3-15351 can 

be resolved through straightforward proceedings to determine whether the fees imposed by the 

rule changes challenged in these actions limit access to the services of various exchanges in a 

manner inconsistent with the Securities Exchange Act of 1934 (the "Act") and applicable regula­

tions. Although the exchanges that submitted briefs (collectively, the "Exchanges") 1 generally 

agree with SIFMA on the procedures to be followed, they contend that the Commission should 

(I) impose threshold barriers to review that have no basis in-and in fact conflict 1,vith-1he AcL 

and (2) apply a standard of review created out of whole cloth. These contentions are merit less. 

I. 	 There Is No Threshold Barrier To Deciding Whether The Fee Rule Changes Com­
ply With The Act And Applicable Regulations. 

As SIFMA explained, the rule changes at issue in these proceedings arc subject to cha!-

Jenge under § 19( d) of the Act because they limit access to market data by requiring payment of 

unreasonable fees as a precondition to access, and§§ l 9(d) and (t) require the Commission to set 

aside those limitations unless it finds that the fees are consistent with all applicable statutory and 

regulatory requirements, including the requirement that they be "fair and reasonable.'. SIFMA 

Br. 5-7: see 15 U.S.C. §§ 78k-l(c)(l)(C), 78s(d), (f). The Exchanges attempt to insulate them­

selves from this review by arguing that ( 1) their fee rule changes are unreviewable under § 19( d) 

because they are not "denials of access"; (2) SIFMA lacks standing to challenge the fee rule 

changes because it is not a "person aggrieved" by these actions: and (3) SIF.fv1A's applications 

arc untimely. NYSE Br. 1-8; Nasdaq Br. 6-14. These arguments arc inconsistent 1,vith the Act 

and \Vould require the Commission to contravene commitments it made to the D.C. Circuit. 

1 New York Stock Exchange LLC, NYSE Arca, Inc., and NYSE MKT LLC (collectively, 
'·NYSE") submitted a brief in Nos. 3-15350 and 3-15351 ("NYSE Br."). The Nasdaq Stock 
Market LLC. NASDAQ OMX PHLX LLC. and EDGX Exchange, Inc. (collectively, '·Nasdaq") 
submitted a brief in No. 3-15351 ("Nasdaq Br."). 
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A. The Fee Rule Changes Limit Aceess To Services. 

The fee rule changes are squarely within the scope of actions subject to challenge under 

§ l 9(d). By its terms,§ l 9(d) applies 10 "[a]ny action" by a self-regulatory organization ('SRO") 

that "prohibits or limits ... access to services offered by" the SRO. 15 U.S.C. § 78s(d)(l ), (2). 

Each of the challenged rule changes firs unambiguously within this definition because it is (1) an 

"action" by an SRO that (2) "limits ... access'' to market data "offered by" the SRO by allowing 

only those who have paid the requisite, unjustified fees to access the data. 

In arguing that the fee rule changes are not subject to challenge under§ 19(d), the Ex­

changes ignore the statute's unambiguous language. Without citing any authority, NYSE con­

tends that it does not limit access to its market data products because it allows access by "any 

party who wishes to purchase those market data products in exchange for the fees" at issue in 

these proceedings. NYSE Br. 3. But it is well-established that an SRO that imposes unjustified 

limitations as a condition to access ·'limits" access within the meaning of§ l 9(d), regardless of 

whether persons choose to comply with the limits rather than forgo access. See Jn re Bloomberg, 

Exchange Act Rel. No. 34-49076, 2004 WL 67566, at *2 (Jan. 14, 2004) (exchange's refusal to 

provide access to data unless recipient agreed to limitations on use "effected a denial of access to 

... services" once the exchange actually imposed the limitations). Thus, even if the language 

were ambiguous, the Commission already has construed it to encompass precisely this kind of 

claim, foreclosing the Exchanges' argument. Here, both NYSE and Nasdaq concede that they 

have collected the challenged fees from SlFMA 's members as a condition of access. NYSE Br. 

3; Nasdaq Br. 3. By conditioning access on the payment of a monopolistic fee, and by collecting 

that fee, the Exchanges have '·cf'fecrcd a denial of access." Bloomberg, 2004 WL 67566, at *2. 2 

2 NYSE attempts to distinguish Bloomberg because the action challenged there violated the ex­
change's ovvn rules. NYSE Br. 3 n.6. But an exchange's action may be set aside iJ~ infer a!ia, it 

.,
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Nasdaq argues more broadly that a Jee rule change can never be challenged under§ l 9(d) 

because that section is reserved for challenges to "quasi-adjudicatory'' actions in which an SRO 

has made an individualized determination. Nasdaq Br. 7-10. Thus_ in Nasdaq 's view, the proce­

dures set forth in §§ l 9(b) and ( c) provide the sole mechanisms by which an immediately effec­

tivc foe rule change may be reviewed, and a party aggrieved by the Jee rule change has no ad­

ministrative or judicial mechanism by which to challenge it. Sec id at 9-10. 3 

The Commission, of course, already rejected this position when it explicitly represented 

to the D.C. Circuit that§ 19(d) "provides a means by which it may be determined whether a fee 

that becomes effective upon filing is consistent with applicable law.·· Final Brief of Respondent 

Securities and Exchange Commission at 45, Ne1Cooli1ion ll ("SEC Br."). Sec also id at 46 ("Ju­

dicial review of a Commission order in a denial of service proceeding permits a court to consider 

directly whether a fee is consistent with the Act."). Nasdaq identifies no reasoned basis for the 

Commission to change its position. To the contrary, Nas<laq's position that the Commission can­

not directly review an exchange's imposition and enforcement of a fee rule is flatly inconsistent 

with § l 9(b)(3)(C), \vhich provides that such a rule change '·may be enforced" only "to the extent 

it is not inconsistent with" the Act. 15 U.S.C. ~ 78s(b)(3)(C). In enacting this provision, Con­

gress necessarily intended the Commission to revie\Y fee rule changes directly at the enforcement 

stage; otherwise, there would be no mechanism to revievv SRO actions for compliance. 

violates its own rules or is inconsistent with the Act. See 15 U.S.C. ~ 78s(i): see also SIFMA Br. 
5-6. Where, as here, an immediately effective rule change imposes unreasonable fees pursuant to 
an immediately effective rule change, its action is inconsistent with the Act, 15 U.S.C. § 78k­
l(c)(l )(C), and the rule purporting to allow the foes is unenforceable, id § 78s(b)(3)(C) (fee rule 
enforceable only if "not inconsistent" with Act). 
3 Section l 9(b) authorizes the Commission to temporarily suspend and review an immediately 
effective rule change, but the Commission's decision nor to do so has been held not subject to 
judicial review. NerCoalirion v. SEC (Ne1Coo!irio11 ll), 715 F.3d 342, 353 (D.C. Cir. 2013). Sec­
tion l 9(c) authorizes the Commission to alter SRO rules "as [it] deems necessary," but provides 
no mechanism for a person aggrieved by the rule to initiate proceedings or seek review. 
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Nasdaq·s remaining contentions arc mcritlcss. First, its argument that§ 19(d) cannot be 

used to rcvic\v an immediately effective rule change because the provision requires the SRO to 

notify the Commission when it limits access and to produce a record, Nasdaq Br. I 0, is com­

plctcly unfounded. given that an SRO proposing an immediately effective rule change must noti­

fy the Commission and produce a suppo1iing record. See 15 U.S.C. § 78s(b)(l): 17 C.F.R. 

§§ 240. l 9b-4(b )(I), 249.819. Second, its suggestion that the Commission lacks authority to re­

write a fee rule or to allow discriminatory access, Nasdaq Br. 10-11, is a red hcning because the 

Commission is being asked to set aside the fee rule changes altogether, not to re\uite them. Fi­

nally, its concern that§ l 9(d) review would undermine Congress's supposed intent to ·'stream­

line the procedures governing the introduction of new market data products," id at IL is purely 

imaginary: Because lee rule changes take effect immediately and remain effective throughout the 

pendency of§ l 9(d) review, there is no risk that such proceedings would affect the speed with 

which new products-or new fees-might be brought to market. Review under§ J9(d) merely 

ensures that the statute's intent to protect consumers from fee-gouging is fulfilled. 

B. SIFMA ls a "Person Aggrieved" By The Challenged Access Limits. 

SIFMA plainly has standing to initiate these proceedings. To bring an application under 

§ l 9(d), an applicant need only be a "person aggrieved" by the challenged action. I 5 U.S.C. 

§ 78s(d)(2). As the Exchanges concede, many of SIFMA's members have been forced to pay the 

challenged fees in order to access market data products. See NYSE Br. 3; Nasdaq Br. 3; see also 

Declaration of Ira Hammerman ("Hammerman Deel.") il~ 4-6 (Ex. A) (identifying individual 

members \Vho paid fees challenged in Proceeding No. 3-15350).'1 These members have suftered 

'
1 SIFMA will provide information regarding which of its members pay the fees at issue in 
Proceeding No. 3-1535 I, as necessary, at such time as the Commission decides to move forward 
with that proceeding. See Hammerman Deel ir 7. 
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injuries-in-fact traceable to the Exchanges' actions and arc therefore "aggrieved." Chamber of 

Commerce v. SEC, 412 F.3d 133, 138 (D.C. Cir. 2005). SlFMA has associational standing to ini­

tiate these proceedings on its members' behalf because (1) it has identifiable members with 

standing to proceed in their own right: (2) the proceeding is germane to SIFMA's purpose of 

promoting fair and orderly securities markets, see Hammerman Deel. ~ii 2-3; (3) participation by 

SIFMA's individual members is unnecessary because the validity of the fee rule changes does 

not turn on member-specific considerations: and (4) SIFMA's members who purchase the data 

products or would like to do so arc \Vi thin the zone of interests protected by the Act's require­

ment that the fees be, infer a!io. fair and reasonable. See Fin. Planning Ass 'n v. SEC, 482 F.3d 

481, 486-87 (D.C. Cir. 2007). 

On this basis, the D.C. Circuit has already held that SIFMA is a "person aggrieved" by a 

fee rule change. In NetCoalition v. SE'C (NetCoalition !), 615 F.3d 525 (D.C. Cir. 2010), SIFMA 

petitioned for review of the Commission's approval of a rule change essentially identical to the 

one at issue in Proceeding No. 3-15350. The D.C. Circuit held that SIFMA had standing because 

it was a "person aggrieved" within the meaning of the Act's judicial review provision. Id. at 532 

(applying 15 U.S.C. § 78y(a)): see Brief of Petitioners at 18-20, Ne/Coalition I (explaining that 

SIFMA was "aggrieved" because its members· access \Vas contingent on paying challenged fee). 

Because§ 78s(d) uses the same "person aggrieved" standard, the D.C. Circuit's holding applies 

equally here. See Sullivan v. Srroop. 496 U.S. 4 78, 484 ( 1990) ("'identical words used in differ­

ent parts of the same act are intended to have the same meaning"'). 

The Exchanges make no attempt to distinguish NetCoalition I. Instead, they argue that 

SIFMA's members cannot be '·aggrieved" unless they \Vere unable to purchase the data products, 

NYSE Br. 6; were subject to adjudication, Nasdaq Br. 12; or lacked "reasonable market substi­
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tutes" for the challenged product, id But none of these supposed (and arbitrary) conditions is a 

requirement for finding a person to be "aggrieved." Ne!Coalilion I, 615 F.3d at 532. 

The Exchanges' arguments that SIFMA Jacks associational standing are equally baseless. 

NYSE' s unsupported assertion that the phrase "person aggrieved" should be interpreted to ex­

clude associations, NYSE Br. 6-7, ignores the many cases in which associations have brought 

suit as persons "aggrieved" under§ 78y(a). See, e.g., Fin. Planning Ass ·n, 482 F.3d at 486-87; 

NerCoali1ion I, 615 F.3d at 532. And the Exchanges' suggestions that these proceedings turn on 

member-specific considerations, NYSE Br. 6-7; Nasdaq Br. I 2 n.4, are simply incorrect. Charg­

ing monopolistic fees for market data aggrieves all prospective purchasers. who must either pay 

an unlawful fee or forgo a desired product. See Chamber ofCommerce, 4 I 2 F.3d at 138. The le­

gality of the fees does not turn on any individual member's circumstances. 

C. The Applications Arc Timely. 

The Exchanges' characterization of SIFMA's applications as untimely, NYSE Br. 7-8: 

Nasdaq Br. 13-14, is incorrect. Although an application generally must be brought within 30 

days of notice to the Commission, 15 U.S.C. § 78s(d)(2), this requirement is far from absolute. 

An application may be brought "within such longer period as [the Commission] may determine," 

id., and, as Nasdaq acknowledges (at 13-14), a longer period may be provided ihrough equitable 

tolling or as otherwise waffanted by "extraordinary circumstances.'' SEC R ulc of Practice 

420(b); Young v. United Stares, 535 U.S. 43, 49 (2002) ("limitations periods arc customarily sub­

ject to equitable tolling unless tolling would be inconsistent with the text of the relevant statute" 

(internal citations and quotation marks omitted)). The Exchanges offer no argument as to why 

SIFMA's applications fall outside these exceptions. In fact, the applications fit \.veil within them. 

First, tolling is appropriate for the period during which the Commission's decision 

whether to temporarily suspend the rule change was still pending. Because the Commission has 

- 6 ­



60 days in which to suspend an immediately effective rule change and initiate review proceed­

ings, 15 U.S.C. § 78s(b)(3)(C), requiring persons aggrieved by such rule changes to file §19(cl) 

applications within 30 clays would force such persons to initiate potentially duplicative proceed­

ings at a time when the Commission is still considering whether to take other action to protect 

their rights. Equitable tolling is wholly appropriate under such circumstances. See Am. Pipe & 

Consrr. Co. v. Uwh. 414 U.S. 538. 553-54 ( 1974) (tolling appropriate to avoid the '·needless du­

plication of motions" and to preserve "the efficiency and economy of litigation"); Irwin v. Dep 'r 

of Veterans Afj'airs, 498 U.S. 89, 96 & n.3 ( 1990) (characterizing such tolling as equitable). Here, 

suspension proceedings remained open through the pendency of SIFMA's appeals from the 

Commission's decisions not to suspend. See NerCoalition II, 715 F.3d 342. The order in those 

appeals issued on April 30, 2013. and SIFMA timely initiated these proceedings 30 days later. 

Second, regardless of \vhether suspension proceedings toll the 30-day period as a general 

matter, tolling is appropriate under the circumstances of these proceedings. Equitable tolling is 

appropriate '·where the claimant bas actively pursued his judicial remedies by filing a defective 

pleading during the statutory period ... Irwin, 498 U.S. at 96. Here, SIFMA diligently pursued its 

rights by timely filing comments and petitioning the Commission for disapproval, 5 petitioning 

for review in the D.C. Circuit, and filing these applications upon conclusion of the appeal. In 

light of the fact that the statute had only just been amended to allow SROs to issue immediately 

effective fee rule changes, Pub. L No. 111-203, 124 Stat. 1376 (2010), there was understandably 

considerable uncertainty regarding the proper mechanism for persons aggrieved by the changes 

to mount a challenge. Given this uncertainty, it would be inequitable to hold that SIFMA's dili­

5 See. e g, SIFMA & NetCoalition, Comment Letter and Petition for Disapproval, File No. SR­
NYSEArca-20 l 0-97 (Dec 8, 2010). uvai!ab!c ar http://w\vw.see.gov/cornments/sr-nysearca­
2010-97/nysearea201097-1.pdr(challenging rule change in 3-15351within30 days of the date 
(November 9, 20 l 0) on \vhich NYSE Arca, Inc. provided notice to the Commission). 
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gem and timely pursuit of administrative and judicial remedies under § l 9(b ), rather than imme­

diately and precipitously commencing a proceeding under § l 9(d), forecloses SIFMA from ob­

taining meaningful revinv of the challenged actions. Cl Irwin, 498 U.S. at 96 & n.3 (equitable 

tolling applies when claimant timely seeks relief in wrong forum). This is particularly so because 

the Commission succeeded in obtaining dismissal of SIFMA' s § l 9(b) challenge in part by argu­

ing that§ 19(d) provides an effective path to review ·'[i]n this case." SEC Br. 45. See 

Ne/Coalition II, 715 F.3d at 347. 

II. 	 The Exchanges Bear The Burden Of Proving That Their Fee Rule Changes Are 

Consistent With The Act And Applicable Regulations. 


As SIFMA explained, § 19(J) requires that the Commission "shall set aside" a challenged 

fee rule change unless it finds that, imer a!ia, the fee is consistent with the Act and applicable 

regulations. See SIFMA Br. 5-7; SEC Br. 45 (§ J9(i) '·directs the Commission to require the 

SRO to i;,rrant access to the services unless it finds" the § l 9(f) standard satisfied). An SRO there­

fore must affirmatively prove that its action satisfies the applicable statutory and regulatory re­

quirements; if it fails to do so, the Commission ""shall set aside'· the aetion. 15 U.S.C. § 78s(f). 

Ignoring this language, the Exchanges argue that SIFA1A bears the burden of proving that the fee 

rule changes do not satisfy the§ 19(f) standard. NYSE Br. 8: Nasdaq Br. 14-19. This position 

has no basis in the text of the Act, and the Exchanges do not pmvort to identi(y any. 

Instead, Nasdaq argues (al 15) that the Commission should construct an elaborate burden-

shifting scheme to vindicate Congress's supposed "purpose" of facilitating "the introduction of 

new market data products," which-in Nasdaq's view---would be undermined if§ l 9(d) re­

mained a viable means for an aggrieved person to challenge fee rule changes. As an initial mat­

ter, a supposed legislative purpose provides no basis for the Commission to ignore the unambig­

uous allocation of burdens in§ l 9(f). See Pa. Dep '1 o/Corr. v. Yeskey, 524 U.S. 206, 211-12 
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( 1998) (legislative purpose ·'irrelevant" to '·unambiguous statutory text"). In any event. Nasdaq is 

incorrect that§ l 9(d) review would burden the introduction of new products or othenvise inter­

fcre with § l 9(b ). Unlike § l 9(b ), which requires the Commission lO decide \.vhether to suspend a 

rule change pending fu11her review,§ l 9(d) provides an enforcement-stage remedy for aggrieved 

persons that does not hamper the ability of an SRO to enforce its rule-~or to collect fees-during 

the pendency of the proceeding. c'i'ee supra p.4. 

There is likewise no basis in the statute for the Commission to impose the other require-

ments that Nasdaq insists SlFMA must satisf~', such as demonstrating that ( l) the fee is so ... pro­

hibit[ively] expensive"' that it '·actually prevents a significant segment of the market from ac­

cessing [the J product,"' and (2) ·'the product is critical to the ability to conduct business on the 

exchange." Nasdaq Br. 16, 19 (first alteration in original). Nasdaq cites no authority for the for­

mer, ignoring that § 19( d) applies to both prohibitions and limitations. \Vi th respect to the latter, 

Nasdaq relies exclusively on several cases in which the Commission has held that an SRO's de­

nial of access to certain grievance procedures or extraordinary remedies were unrevie\vable un­

der § 19(d) because they did not involve '"fundamentally important servicc[s].'.,(, But the rules at 

issue here affect the provision of market data, a service that is fundamental to the national market 

system. See NetCoalition J, 615 F.3d at 528-29. And, in any event, the Commission never sug­

gested to the D.C. Circuit that there is any obstacle to § 19( d) revievv in this case. 
7 

Finally, there is no merit to NYSE's contention (at 8-9) that the Commission's review 

(,Nasdaq Br. 17; see Jn re Application ofSky Capital, Exchange Act Rel. No. 34-55828, 2007 
WL 1559228, at *3-4 (May 30, 2007) (access to SRO Ombudsman not a protected '·service''): Jn 
re Application oflviorgan Stanley. Exchange Act Rel. No. 34-39459, 1997 WL 802072, at *3 
(Dec. 17, 1997) (same for denial of requested exemption from disciplinary rule). 
7 Nasdaq also addresses (at 18) what it believes to be the appropriate standard for assessing the 
consistency of a fee with the Exchange Act. That question, of course, will be one of the primary 
issues on the merits. Sec SIFMA Br. 5-7. 
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under§ l 9(d) is somehow limited by its earlier decision not to suspend the rule change under 

§ l 9(b)(3)(C). The Commission never set forth its reasons for non-suspension and has taken the 

position that its suspension authority is permissive, such that it need not suspend a rule change 

even if the change is inconsistent with the /\ct. SEC Br. 35-41. Under these circumstances, a giv­

en non-suspension decision provides no basis for concluding that the Commission made a deter­

mination that \VOuld be "law of the case., for purposes of§ 19(cl). 

III. Proceeding No. 3-15351 Should Be Held In Abeyance. 

None of the Exchanges disagrees with SI FMA that most of the rule challenges in Pro­

ceeding No. 3-153 51 should be held in abeyance pending resolution of Proceeding No. 3-15350. 

NYSE Br. 10, Nasdaq Br. 19. Nasdaq, ho\\ever, asks (at 19) that the challenge to the rule change 

extending the pilot program for Nasdaq Last Sale, Rel. No. 34-64856, File No. SR-NASDAQ­

2011-092, be allowed to proceed. As S1F1v1A explained (at 9-10), proceeding in this manner 

would be inefficient and unnecessary to protect '\Jasdaq's rights. To the extent the Commission 

decides to move forward with a challenge in Proceeding No. 3-15351, SIFMA requests that it do 

so with the challenge to Nasdaq Stock iV!arket LLC Release No. 34-62907, File No. NASDAQ­

2010-110, which-unlike the rule change identified by Nasdaq-involves fees for a depth-of­

book data product, and thus would reduce the complexity inherent in handling factual variations. 

IV. Further Record Development Is Cnncccssary. 

SIFMA agrees with the Exchanges ihat there is no need to develop the evidentiary record, 

and that the record consists of the materials already submitted pursuant to § l 9(b)(1 ). SIFMA Br. 

10-12; NYSE Br. 10-11: Nasdaq Br. 19-20. 

CONCLUSION 

For the foregoing reasons, SfFM;\ respectfully requests that the preliminary matters on 

which the Commission requested briefing be resolved in the manner set forth above. 
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UNITED STATES OF AMERICA 

before the 


SECURITIES AND EXCHANGE COMMISSION 


In The Matter of: 

The Application of SECURITIES INDUSTRY Admin. Proc. File No. 3-15350 

AND FINANCIAL MARKETS ASSOCIATION 

For Review of Action Taken by NYSE Arca. Inc. 

DECLARATION OF IRA HAMMERMAN IN SUPPORT OF THE APPLICATIONS 

OF SECURITIES INDUSTRY AND FINANCIAL MARKETS ASSOCIATION FOR 


ORDERS SETTING ASIDE RULE CHANGES OF CERTAIN SELF-REGULATORY 

ORGANIZATIONS 




I, Ira Hammerman, do declare as follows: 

1. I am the Senior Managing Director and General Counsel for the Securities 

Industry and Financial Markets Association ("SIFMA"). I make this declaration upon my own 

personal knowledge. 

2. SIFMA is an industry association that brings together the shared interests of 

hundreds of securities firms, banks and asset managers. SIFMA's mission is to develop policies 

and practices which strengthen financial markets and which encourage capital availability, job 

creation and economic growth while building trust and confidence in the financial industry. 

3. SIFMA has nearly 100 standing committees and four professional Societies. In 

addition, task forces and subcommittees meet and evolve to address specific topical needs as 

rhey arise. Through these functions, thousands of industry participants gather to share their views 

and ensure their collective voice is heard by governing entities throughout the world. 

4. On May 30, 2013, SIFMA filed applications for orders setting aside the rule 

changes of certain self-regulatory organizations that purport to impose fees for market data 

products. The Securities and Exchange Commission has assigned these applications 

administrative file numbers 3-15350 and 3-15351. 

5. The rule change at issue in the 3-15350 proceeding is the Proposed Rule Change 

hy NYSE Arca, inc. Relating to Feesfor NYSE Arca Depth-o.fBook Data, Release No. 34-63291, 

File No. SR-NYSEArca-2010-97 ("NYSE Arca Rule Change"). This rule change imposes tees 

for access to depth-of-book data made available by the exchange. 

6. In order to obtain access to depth-of-book data made available by NYSE Arca, 

members of SIFMA have paid fees imposed by the NYSE Arca Rule Change. The members who 

1 




have paid these fees include the following: Charles Schwab & Co.; Citigroup Global Markets 

Inc.; Credit Suisse; and Goldman Sachs. 

7. The 3-15351 proceeding involves other fee rule changes by various exchanges or 

groups of exchanges. SIFMA has requested that the 3-15351 proceeding be held in abeyance 

pending the resolution of the 3-15350 proceeding involving the NYSE Arca Rule Change. 

SIFMA will provide information regarding which of its members pay the fees at issue in the 3­

15351 proceeding, as necessary, at such time as the Commission decides to move forward with 

that proceeding. 

I declare under penalty of pe1jury that the foregoing is true and correct. 

qf/c1• IZ
Dated: I-'

-.r---+/------­
Ira 1-fommerman 
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Exhibit C 




Henkin, Douglas 

From: Warden, Michael D. <mwarden@sidley.com> 
Sent: Monday, December 29, 2014 11:40 AM 
To: Lipton, Joshua; Rogers, HL 
Cc: Henkin, Douglas; Perry, Joseph C.; Swanson, Daniel G.; Tayrani, Amir C.; Ligtenberg, Jim; 

Lowell Schiller; Hitchins, Kathleen 
Subject: RE: SJFMA I NYSE I Nasdaq AU proceeding 

,Josh-

Here are the responses to your inquiry. 


First. with respect to the first item, the CALJ rejected your request for "reciprocal discovery" (more accurately 

characterized as retaliatory discovery) during the December 18 Prehearing Conference. Further, as you know from our 

meet and confer SIFMA is entitled to call fact witnesses at the hearing. who may include current and former employees of 

SIFMA members. SIFMA will inform the Exchanges of those fact witnesses on February 23. 2015. consistent with the 

Order on Joint Motion to Extend Hearing and Prehearing Schedules (Nov 21, 2014). You are correct that Sidley 

represents SIFMA and not its individual members in this proceeding. 


Second. with respect to expert testimony. that Order (as well as the initial Scl1edul;ng Order) makes clear that the parties 

must exchange \vritten expert testimony" by their respective due dates. That "written experi testimony' serves as direct 

testimony. We do think 1t makes sense that the parties agree to ten minutes of live direct examination of experts to· warm 

the chair' prior to cross exam1nat1on. and we have /lad SEC ALJs adopt such joint requests for a brief direct. 


Best. Mike 


MIKE WARDEN 

Partner 


Sidley Austin LLP 

+ 1.202. 736.8080 
mwarden(a)sidlev.coni 

From: Lipton, Joshua [mailto:Jlipton@gibsondunn.com] 
Sent: Friday, December 26, 2014 11:23 AM 
To: Warden, Michael D.; Rogers, HL 
Cc: Henkin Douglas W.; joseph.perry@bakerbotts.com; Swanson, Daniel G.; Tayrani, Amir C.; Ligtenberg, Jim 
Subject: SIFMA / NYSE / Nasdaq ALJ proceeding 

Dear Mike, 

We wanted to raise two issues with you. 

First, in response to our request that SIFMA provide reciprocal discovery from SIFMA and its members during 
our meet and confer last week, you stated to us that you do not represent SIFMA's members and you have not 
collected any evidence from them. At the same time, you indicated that SIFMA members would be providing 
input and information that SIFMA will use in presenting its case. Based on those representations, we 
understand that SIFMA will not be presenting testimony or other evidence at the hearing directly from SIFMA's 
members but will be using its experts to present such evidence indirectly. If we have misunderstood your 
position, please let us know. In any event, if you will be presenting testimony or other evidence from SIFMA 
members at the hearing, or if your experts will be relying on documents from, or communications with, SIFMA's 
members in forming their opinions, please let us know if you will agree to discovery that parallels the discovery 
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that is permitted from NYSE and Nasdaq. In that regard, we would request the following discovery from those 
SIFMA members who provide documents or communications to SJFMA's expert witnesses, those SIFMA 
members from whom SIFMA will present evidence or testimony, and the nine SIFMA members who submitted 
jurisdictional declarations (together, the "Relevant Members"): 

• Documents sufficient to identify, for each Relevant Member who redistributes the specific depth­
of-book products that are the subject of the rule change at issue, the total number of subscribers for each 
product and any changes in the number of subscribers on a monthly basis from the time the rule change was 

adopted to the present. 

• Documents sufficient to identify, for each Relevant Member who redistributes the specific depth­
of-book products that are the subject of the rule change at issue, the aggregate fees charged to subscribers for 
the products on a monthly basis from the time the rule change was adopted to the present, including fees that 
are passed through and those that are added by the member. 

• Documents sufficient to identify, for each Relevant Member who subscribes to the specific depth­
of-book products that are the subject of the rule change at issue, NYSE's and Nasdaq's share of the Relevant 
Member's order flow and any changes in that share throughout the period from the time the rule change was 
adopted to the present. 

Marketing, promotion, and advertising materials, for each Relevant Member who redistributes 
the specific depth-of-book products that are the subject of the rule change at issue, used to promote the 
products from the time the rule change was adopted to the present. 

We reserve the right to request additional discovery from SIFMA's members in the event that the AU grants 
additional discovery to SIFMA at Tuesday's hearing (or at a later date}. 

Second, with respect to expert testimony, we think it makes sense to have live expert direct testimony, subject 
to an agreed-upon time limit (e.g., 90 minutes). Please let us know if you agree with this, and if so we can raise 
it as a joint request to Chief AU Murray. If you disagree, please let us know. 

We would appreciate receiving your response by noon EST on Monday. 

Best regards. 

Josh 

This message may contain confidential and privileged information. If it has been sent to you in error, 
please reply to advise the sender of the error and then immediately delete this message. 
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****************************************************************************************** 

********** 

This e-mail is sent b\' a law firm and may contain information that is privileged or confidential. 

lfyou are not the intended recipient. please delete the e-mail and any altachrnents and notil) us 

immediately. 


****************************************************************************************** 
********** 

3 



Exhibit D 




C:\'ITED STATES OF ,\:\!JERICA 

before the 


SECLRITIES A'.\D EXCIL\\'GE CO\I\llSSIO\ 


In The \latter ot'the Application of: 
.\dmin. Proc. Fik No. 3- l 5350 

SECURITIES INDUSTRY AND FINANCIAL 
:vlJ\RKETS ASSOCIATION The I !onorabk Brenda P. 'vlurray. 

Chief Administrative Law Judge 
for Rcvinv of Actions Taken by 
Self-Regulatory Organizations 

BRIEF OF THE SECURITIES INDUSTRY AND FINA\fCIAL MARKETS 

ASSOCIATION IN OPPOSITIO:\' TO NASDAQ STOCK MARKET LLC AND NYSE 


ARCA MOTION FOR ENTRY OF A PROTECTIVE ORDER 


The Securities Industry and Financial Markds Association c·SIFMA'-) respectfully 

submits this opposition to the Motion of Nasdaq Stock :\:1arket LLC ("Nasdaq ..) and NYSE Arca, 

Inc. ( ..NYSE Arca") (collectively, the "'Exchanges") for entry of a protective order, and requests 

that the Honorable Brenda Murray. Chief Administrative Law Judge (·-Chief ALT'). enter the 

protective order proposed by SIFMJ\ ("S!FMA"s Proposed Order"). attached as Exhibit A. 

PRELIMINARY STATEMEYr 

There is no question that a limited protective order in this action is appropriate. The 

Exchanges compete vigorously with one another in areas such as listings and order flow, 

although. as this proceeding will show, not in the area of depth-of-book data products. But the 

protective order sought by the Exchanges ( ..Exchanges' Proposed Order") goes much further 

than the requisite step of protecting their confidential information, especially from one another. 

Instead. through both tbc Exchanges· excessively broad definition of ··Jlighly Confidential'' 

(\Vhich only outside counsel and retained experts may review) and their wholesale designation of 



hearing e\:hibits :ind disco\ ..:ry m'llerial as .. ! !ighly Cunilckrnial."' the !:.\:changes effectih:I\ 

public 1c; · :ind deny SlF.'v1A and its counsel the ability lO prepare Sll·\L\':c; C:Li...' t\Jr hearing. 

!he Fxchanges have made clear that they intend to argue that their non-compctitin: 

pricing acli\ itics an: somehow justilicd by the purported actions oi' a sm~dl s..:t ur Sf\1FA 

members. ''hilc at the same time preventing any SlFMA members from vin,·ing 1he documents 

supposedly supporting these arguments. This strategy significantly limits SIFMJ\ and its counsel 

in preparing 'rnd prcsenti ng its case. For example. under the Exchanges· Proposed Order. no 

S!l-iVL\ member may rcvinv any exhibit or document marked "'Confidential'· or .. Highly 

Cun!idential .. by the Exchanges. This is so even though many ot'thc exhibits that the Lxchangcs 

will use in their case-in-chic!' specifically refer to or are communications directly 'vi th Sfl·r-vL\ 

members. ;\s the Exchanges \vell know. S!Fl'v1/\. has very few staff. and any expertise regarding 

the use ol'thcir depth-of-book products resides at SIFMA 's Members. The result is that SlF\'L\ 's 

outside counsel cannot disclose the contents. or even the existence. of much or the Exchanges' 

evidence to the SIFMA members to prepare SIFMA 's case. 

Moreover, the Exchanges have engaged in wholesale and indiscriminate designations of 

information as confidential. For example, of its proposed hearing exhibits that arc not already 

public. both :\asdaq and NYSE Arca have designated I 00% as highly confidcntiaL And NYSE 

Arca has attempted to designate even its witness list as confidential. 

This action is a matter or significant interest both to investors and the public. SEC 

hearings and the documents used therein are ··presumed to be pub] ic.·· Rule 322. Yet the 

Exchanges· Proposed Order. combined \vi th ..the great mass of documents for which lthey seek j 

confidential treatment," would convert \vhat ..should be a public proceeding into one that is 

2 




essentially a private hearing ... !111hc \funcr of .\.un-ugumcn Cupiwl ( 'orp i.:'! lli.. Rel. :\o. :264. 

~·\d1T1in. Proc. ~Jo. 3-65JC)~ ~n *2 \()ct. -L 1985). 

,\s an alternative tu the L'<changcs· l'rnpuscd Ordcr-~\\hich would turn this proceeding 

into one conducted primarily 011 an :1norne;is" eyes only hasis---·SIFMA has enclosed a proposed 

protecti \'e order that properly haianc<:s bet\\ ecn the bcnell ts \) rdisc lo sure and the potential harm. 

See Exhibit A. Lnder Sil .\li\"s Prnp\hed Order. 'Sil \L\ \\Ouid be permitted to disclose 

confidential documents only tu a limitcd group of individuals who are members of its Market 

Data Subcommittee. only in their capacity as 111e111hers or the Subcommittee. and only to the 

extent necessary to assist counsel in preparation !'or the hearing. SIF!vf/\ "s Proposed Order•; 9(e). 

SIFMA \NOuld also be permitted to disclose to particular members any documents or portions of 

documents that describe the communications or actions of those SIFMA members. Id.~ 9(h). 

Second, to prevent the Exchanges i'rom continuing lo designate non-confidential material as 

highly confidential. SIFMA ·s Proposed Order would narrov> the definition of "Highly 

Confidential, .. id. ~i 1 (b). and prohibit blanket designations of documents or categories of 

documents. id. ~f 5. Jn all other respects. the parties· proposed orders are virtually identical. 1 

PROCEDURAL B:\CKGROU.\1D 

On December 9. 2014. the Chict'1\I.J set SlFM!\'s request for a subpoena for a 

prehearing conference on December 18. and ordered SI FMA to ""be prepared to explain ... what 

protective order they propose if the Exchanges support a position that the in fixmation [requested 

by the subpoenas] is proprietary." Order for Prehearing Conference on Subpoenas. Rel. No. 

2110. Adm in. Proc. 3-15350 (Dec. 9, 2014 ). SIF.\1A circulated a dratt protective order to the 

Exchanges on December 16. 2014. The Exchanges indicated that they \Vould provide revisions to 

1 i\ red-line document comparing SI f"M/\ 's Proposl?d Order wi1h the Exchanges' Proposed Order is attached as 
Exhibit B. 



Sll'\f.\'s propused draf'L \lore than a month J;ncr and three business da\~; hel()rc their witness 

ii.~<s. 1.'\hibits. :Jnd expen repons \Vere due. the E\ehanges ,·,:sponded l\l Sil \1.Ys prnpo:;ed 

pnl!ccti\\: \lrder \\ ith a 1·ersion that made "111;1jor changes" ltl 'ill·'\!.\ ·s original. L-mail from .J. 

Lipton ro \1. \Varden and IL Rogers (Jan, 21. 2015) [Ex. CJ. \iasdaq then st;llL'd that ii'SIFI'vl;\ 

did not agree to the terms of the Fxchangcs· protective order "tlr at :1 minimum ... agree to abide 

by the terms of l theirj protccti\·e order pending entry of a protecri1e order by the Chief 1\LJ ... it 

\\ould not make its production. See E-mail from J. Lipton to l !. Rogers (fan. 23. 2015) [Ex. DJ. 

Because the Exchanges· proposal suffered from the same Jlaws as the Exchanges· Proposed 

Order. SIF\1/\ replied that it would ··work through [the hchanges· drati.[ as quickly as 

possible ... and in the interim, would agree to limit disclosure of any documerns marked 

conlidcntial to outside counsel's and experts' eyes only . .\'ee [-mail from 11. Rogers to J. Lipton 

(Jan. 24. 2015) /Ex. DJ. The parties signed the interim agreement on January 26. 

When the Exchanges produced their 1vitness lists, exhibits. and npcrt reports later that 

day. it became clear just how much SIFM/\ would be prejudiced by the protective order the 

Exchanges proposed. Approximately two-thirds ofNasdaq's exhibits and one-quarter of NYSE 

:\rca·s exhibits-!OO<Yo of the Exchanges' non-public exhibits-and both Exchanges' expert 

reports were marked as .. Highly Confidential'' in their entirety. \Vithour any attempt to limit this 

designation to those pages or portions of pages that could conceivably contain highly 

conlidential infomrntion. 2 Many of those documents marked ..Highly Conlidential" contain 

: In apparent recognition that the wholesale designation of their ex pen reports as "highly contllkntial" was 
improper, rhc Exchanges belatedly agreed to prepare redacted. public versions of the reports. Those were provided 
onl) on February 3. :?.O I5. In the interim, counsel for SIF''v1i\ could not show the reports either to its client or to any 
SIF'Vl:\ members. And SIFMA's counsel still cannot share the redacted sections. even though those sections 
mention specific members by name and draw spurious conclusions about the reasons !'or members· conduct. St:£: . 

.:.g.. Hendershott & Nevo Report~!~' 85-87. Adm in. Proc. No. 3-15350 (Jan. 26. :?.O 15) (asserting that certain 
members purchasing decisions were ..possibly in response to price changes .. ). 
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ckariy non-con!ickn1i,1l material. Fur example. entire e-mail chains wen: lksignated highly 

l'Oniidcnti;tl e\en \\iwrc ,!ll or ,;ubslantiallv all the communications in the chain arc \\ith 

SJ F\l.\ nK'rnbers ur other outside parties. See. e g. 'iYSE Arca Exs. 52. 53. 60: '\asciaq Ex. 505. 

In the ex pen reports. lll1ly l 5°/u ui' the total number of paragraphs co main arguably highly 

cunfidential material. by the Exchanges' O\Vll admission---yet 1he entire repons were initially 

marked Highly (on!idcntial. 

,.\J!cr additional con!Crcnces betv>een the parties. SIFMA revised its draft to incorporate 

many ur the revisions sought by the E'<changes. \Vhile adding limited provisions that would 

alluw disclosure to d restricted group of SIF\1A members, narrow the definition or··J Jighly 

ConlidcntiaL" and prohibit blanket designations. In contrast, the Exchanges never offered a 

single provision that would allow members to review information. 

ARGUMENT 

The Commission has .. long underscored the importance of conducting open 

administrativ1.: proceedings ... ·with attt..:ndant public scrutiny."' In re Application ofDominic ii. 

Alvure:::. Rel. No. 53231. /\dmin. Proc. No. 3-12139, at* 1 (Feb. 6, 2006) (quoting Disciplinary 

Proceedings Involving Professionals Appearing or Practicing Before the Commission. 53 Fed. 

Reg. 26427 (July 13. 1988 )). /\ccordingly, --commission administrative proceedings, and the 

documents tiled by parties pursuant to those proceedings, generally are accessible to the public 

unless the circumstances \Varrant a departure from the norm in accordance with our Rules of 

Practice... Id 

Under Rule 322(b). documents used in a hearing are '"presumed to be public.'· The Ruic 

permits any party lo .. tile a motion requesting a protective order to limit from disclosure to other 

parties or to the public documents or testimony that contain confidential information, .. but such 
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nrntilll1 \\ili lmly be granted jf-·1he lnr:n !\.'suiting from disclosure \\Ouid out\\eigh the benefiis 

!irniied disclosure SlF\·L\ seeks would cause them cumpctili\C harm. !ct alone thal such harm 

\\ ould outweigh any beneiits. 

I. 	 The Benefit Of Disclosure Is A Fair And Public Hearing. 

A. 	 Restrictions On Disclosure Should Be \Iinimal To Further The Public 
Interest. 

This proceeding. \Vhich affects the fees paid by thousands or lllarket participants for data 

that is essential to their business. is or signilicant public concern. This proceeding is also the 

outcome of multiple public rule filings. a Commission approval decision. and two opinions from 

the D.C. Circuit Court of Appeals. ;\Jl of those proceeding;; m.:re public. and not one of the 

filings in any of those f()ra contained even a single 1-..:daction. l !ere. hov\ever. the Exchanges have 

collectively designated nearly half oCtheir exhibits as ··f fighly Confidential." Under the terms of 

the protective order, any time one of those exhibits is used during the hearing, it must be 

redacted, the transcript testimony discussing it must be redacted. :md the ..!he hearing room 

fmust I be cleared of everyone except the Panic:s. their Counsel. and any others \\·ho the Tribunal 

allows to be present.'' Ex.Bi: 3. Not only would the administrative burden of this be enormous, 

but ··convert[ingJ the presently-public proceeding into a virtually private one" would undcm1ine 

both "the actuality of fairness and the appearance of the utilizatiun of fair procedures." 

:Varragunsert Capital Corp. er al.. Rel. t\o. 264. /\clmin. Proc. No. 3-6539. at *7-8. 

Moreover. the presumption that admini;;trative hearings and documents should be public 

is all the more true where. as here. SlF'vlA is challenging the E'-:changcs· rule changes under 

Section l 9 of the Securities Exchange Act of l 934. \\hich requires. infer olia. that rule changes 

··protect investors and the public interest." 15 U.S.C. ~ 78f(b)(5)_ Relying on nearly idenrical 
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LinL'.U'1'2C in the fmcstmcnt Company Act of 19.+0. an SEC administrati\ claw judge re!'used to 

rn 1he ·;;uhiie interest' ilild for 1hc ·protection of investors .... .\arrugum·l'rr ( u;;irui. Rel. \o. 26.+. 

\dmin. Proc. \o. 3-65.J<J. at *7. Herc also. the Exchanges have not satislicd .. the burden of 

cq;1hiishing that such a result is warranted in the focc ur the Congressional purpose fovoring 

public clisclosurc that is maniks1ed in ... the jExchangeJ Act .. and .. tlk' Commission·s Rules of' 

Practice ... IJ ell*::'.. 

B. 	 The Exchanges Have Put SIFMA Members' Conduct At Issue And Fairness 

Requires SIFMA Be Permitted To Consult With \1emhcrs In Order To 

Respond. 

F\oth the Commission and the Chief ALJ have made clear that the aprxopriate focus of 

this proceeding is un !he Etchunges' cond11c1-not the conduct of individual SJF:V1J\ rncmbcrs 3 

'.\ievcrthelcss. the Exchanges' exhibits and expert reports make clear that they intend to justify 

rheir om1 kc-setting decisions based on their communications \Vith individual Sf FM A members. 

SlHV1i\ cannot respond to this evidence without being able lo discuss it with the individual 

members under attack. 

i\dditionally, the D.C. Circuit the Commission. and the Chief ;\LJ have all ruled that 

SI F:'vL\. acting on bchal for its members. is a proper party in this action, even though Sl F\1!\ 

itselt"·neither purchases, nor desires to purchase, the market data" products at issue. \!lay l 6 

Order al l 0. But if such associational standing is to have any purpose. SI FM A cannot be 

precluded by means of a protective order from accessing the expertise of its members, who are 

'St!t! Order ht3blishing Procedures and Referring Applications for Review to Administrative Law Judge for 
Additiunal Proceedings ("May 16 Order") at 12, Rel. No. 34-72 183. Adm in. Proc. Nos. 3-15350, 3-15351 (May 16, 
20 i-1) I "SIFV!i\ ·s arguments do not turn on the identity of the particular member paying the depth-ot~book tees''): 
l'rc-llcaring Conference Tr. ('·Dec. 18 Tr.") at 14:20-25 (Dec. 18. 2014) (Chief AU rvlurray: "[J]t's [the 
L\changes ·] posit ion that's being challenged" and "[their] conduct or [their] proposals that are being 
cha!lenged[.n. 
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the purchasers \lCthc market data. regarding e\ idcnce uhn111 rheir ;mrchu.w1. See Jn re Se \!ilk 

imilm.11 Urig. '.;;) \!DI. i 899. 200lJ \\!. ~ 7 l .l ii 9. a1 2 (!:.D. Tenn. \Im'. .l. 20091 (rn,idii~ ing 

prnt.:ctl\ corder to perrnll class rnembers tu access ··conl!dential .. and "highly confidential'· 

material because rncm be rs "ha\ e a degree , l t' knO\\ ledge and experience in the ... industry 

\\hich makes them indispensable to counsel as this case is prepared for triar·). 

II. The Hann Of Disclosure ls Speculative and Unsubstantiated. 

The party seeking a protecti\e order --has a heavy burden" and cannot base its request on 

--conclusory or speculative sutcrncnts ~1bout the need for a protective order and the harm which 

\\ill be suffered \Yithout one.·· (/nited Stutes 1'. Kellogg Brmrn & Root Servs., Inc., 285 F.R.D. 

133, 1.l5 (D.D.C. 2012) (internal quotations omitted). The Exchanges' motion docs not carry the 

burden. Rather. their ··arguments arc presented in sornc\vhat general fashion by broad categories" 

and do not ..pinpoint the documents whose disclosure would produce these claimed effects or 

how or why it would do so." Vurrugunsetr Capital, Rel. No. 264, J\dmin. Proc. No. 3-6539, at 

*3, 5 (declining to enter protective order). For this reason alone, the restrictions the Exchanges 

seek-which would deprive SIFMJ\ of a reasonable opportunity to respond to the Exchanges' 

case and vvould turn this public proceeding private ~should be rejected. 

More importantly. the Exchanges· recent productions belie their representations that they 

seek to protect only ..trade secrets and highly sensitive business information."4 Nasdaq-NYSE 

Arca \ 11ot. For Entry Of Protective Order at I. For example, l\YSE Arca has designated the 

· 
1 --Trade secret" is, of course. a concept embodied in various areas of the law, often with varying definitions. The 
Exchanges do not attc111pt to dc!lne it in their motion. though their proposed order refers to the use of "trade secrets" 
in Exe111ption 4 of the Freedom or Information Act ("FOi;\"). 5 L.S.C. ~ 522(b)(4). and under Ruic 26 ofthe 
Federal Rules of Civil Procedure. See F-:x. B ~; l(a). Under FOi;\, the D.C. Circuit has narrowly defined a trade 
secret as ... a secret, commercially valuable plan, formula, process. or device that is used for the making, preparing. 
compounding. or proc<:ssing or1rade cDrn111odi1ies ... tha1 can be said Io be the end product of either innovation or 
substantial effort. ... L'11i1d Techs. Corp. I'. c·.s Def! 1 ufDef, 60 I F.Jd 557, 563 n.9 (D.C. Cir. 2010) (quoting P11b. 
Cili::.en Heo/!h Research Grp. 1·. FDA, 704 F.2d 1280, 1288 (D.C. Cir. 1983 )). 
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cn1irety of its \\itness and exhibi1 lists as ··conlidcntial .. -signit'ying that '\YSE .\rca ccrnsiders 

1hc name::; o\· its \Vitnesses. the generalized wpics ,)('their iestimuny. and lhc mere c\i:>1ence or 

c"'.hibits (appl'll\'.1!1lcltely 75°i\; of\\hich arc public) to be trade ~ccn.'l ,ir ~ensiti\e husiness 

information. S<!e R1:rnnl \' . .\ful!r.:I. inc .. i\o. C 04-09049 SCJL R\d3X. -2007 \\'L 5416684. at *4 

(C.D. Cal. Feb. 6. 2007) (where witness list ··simply provides the name of each l\\itncss] ... and 

d \·ague and brief description of the subject matter or their Cilllicipatcd testimony." there can be 

'"no shovving that this minimal amount of witness information constitutes confidential business 

information"). If this is the standard the Exchanges intend tu apply. then it is hard to sec how 

there should be any restrictions on disclosure. let alone restrictions on disclusurc to S!Pvl;\ 

members. 

Even taking the most arguably sensitive information the Exchanges have produced thus 

far--data on the fees paid by subscribers to their products--thcy lrnve foiled to show how limited 

disclosure to a select group of SIFMA members would cause competitive harm. The subscriber 

data shows the fees paid by subscribers per product per month. or course. the tees themselves 

are listed in publicly-filed rule changes and are uniform for all subscribers. A S!F\1A member 

could not use this data, for example. to negotiate a better rate on ;\rcaBook ·s rnomhly access fee 

based on what a competitor is paying. In fact. a member could not even link the data to the name 

or a competitor because the data was produced using anonymizcd account codes rather than 

customer names. Finally, hardly any of the data ··is cu1Tcnt: it reveals directly little. if anything at 

al I. about [the Exchanges'] CUJTent operations'' and therefore the "'value 0 rt his data lO Ithe 

Exchanges·] competitors is speculative.. , United Stares v. 111! ·1 !311s Jlachines Corp.. 67 F.R.D. 

40. 49 (S.D.N.Y. 1975) (rejecting confidential treatment for. among other things. a list or 

customers and products those customers leased). 
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l'n be sure. Sll·\l:\ ~1grcc:s that a protecti\·c order is appropriate and recognizes the 

lisungs. nuth parties prnpuscd urdcrs \\'ouid preclude Nasdaq from having access to coniidcntial 

i\YSL .\rca documents :rnd \ice \Crsa. 11ut \\'hat is un\\arranted is the complete prohibition on 

Slf\L\ members ha\ ing :1cccss Lo a substamial share of the evidence in this action. SIF\LYs 

Proposed Order \\Ould resolvc this through the two limited disclosure provisions in Paragraph 

l 0( c J :md ( h) 

Finally. 10 prevent any pany from ovcr-designating confidential or highly confidential 

material. SIF\l:\ 's Prupo-;ed Order narrows the definition or--Highly Confidential." Ex.:\•: 

l (b). and prohibits blanket conlidentiality designations "of either the entirety of a doeurnenl nr 

categories or documents . ' . unless the entirety or substantially all or such document contains 

Conlickntial or l lighly CtmJidential Information:· id 'I 5. These modifications to the Exchanges· 

Proposed Order are narrowly-tailored and reasonable given the course or the Exchanges· 

productions thus far. 
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COi\CU SIO\i 

entry o t' a protccti ve order be denied. and that Sr F\l. \ · s enclosed protecti n: order be entered. 

pursuant to Rule 322. 

Dated: February 9. 20 l 5 Respecri'ul ly suhmi ttecl. 

S!Dl LY ;\LST!N LLP 

Michael D. \Varden 

HL Rogers 

Eric D. \ki\rthur 

LO\vc!l J. Schiller 

150 I K Street. N. \V. 

\Vashington. D.C. 20005 

(202) 736-8000 

m warden@sidlcy.com 

W. I lardy Calicott 

555 California Street 

San Francisco. CA 94104 

(415) 772- 7402 

('oz111.1r!/jor SIF.\!A 
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SECLRITIES .\.'\D EXCHA:\GE CO\I\IISSIO\ 


Jn lhe \lancr of the Application of: 

SECURITIES C\DUSTRY 1\ND FINANCIAL 

\li\RKETS ASSOCIArION 

for Re' icw of Actions Taken by 
Self-Regulatory Organizations 

Adrnin. Proc. Fik \io. 3-15350 

The I lonorabk Brenda P. \'f unav. 

Chief J\Jministrativc Law Judge 

CERTIFICATE OF SERVICE 

I hereby certify that un February 9. 2015. I caused a copy or the 13ricf or The Sccuri tics 

Industry And Financial Markets Association Jn Opposition To Nasdaq Stock :Vlarkct LI .C And 

NYSE Arca Motion For Entry Of A Protective Order to be served on the parties listed belo\v via 

1-irst Class Mail. Service was accomplished via First Class Mail because ur the large service list. 

Brent J. Fields 

Secretary 

U.S. Securities and Exchange Commission 

l 00 F Street, "J.E. 

Washington, D.C. 20549 

( 1·io lwnd delivery) 

Douglas \V. Henkin 

Seth T. Taube 

Joseph Perry 

Patrick l\larecki 
Baker liotts I.LP 

30 Rockefeller Plaza 

\"cw York. NY l 0112 

Daniel G. Swanson 

Eugene Scalia 

Joshua Lipton 
Amir C. Tayrani 

Thomas '.'v1. Johnson, Jr. 

Gibson, Dunn & Crutcher LLP 
1050 Connecticut i\venw.:. N.\V. 

Washington, D.C. 20036 

Stephen D. Susman 

Jacob W. I3uchdahl 

Susman Godfrey LLP 

560 Lexington Avenue. 

15th Floor 

New York. NY I 0022 



D<ncd: l·cbruary 9. 2Ui5 
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Published on The :Votion (http://www.thenation.com) 

How Bloomberg Does Business 
A ram Roston i F cbruary I 0. 20 I I 

Research supporrfhr this arricle i1·as provided by the Investigative Fund at The Natio11 lnsrir11re. 

Last July. a group called the Coalition for Competition in Media wrote a letter to two key House 
subcommittee chairs on Capitol HilL pleading for help in stopping the then-pending $30 billion 
rnegamerger of' Comcast and NBC Universal. The group identified itself as .. a coalition of public interest 
organizations, unions. small and minority media companies and independent programrners... and said the 
merger was ··fundarnentally threatening to the public interest." That may well have been a sound 
contention. and any reader 111 ight have thought the letter-part of an extensive PR and lobbying 
campaign-was distributed by a grassroots consumer organization. The letter was signed by the members 
of the coalition. including the media conglomerate Bloomberg LP. What the letter did not say is that 
Bloomberg LP was the driving force behind the PR campaign, and the Coalition for Competition in Media 
was conceived. funded and staffed by lobbyists for New York City Mayor Michael Bloomberg's $7 billion­
per-year media company. 

At the same tirne that Bloomberg, the politician, seeks a stage larger than City I-fall-helping. for example. 
to found the political group ..No Labels·' late last year, and imploring national Democrats and Republicans 
to put aside party politics-his business empire continues to expand aggressively as well. Though 
Bloomberg doesn't run the day-to-day affairs of Bloomberg LP, he still owns almost all the shares. 
handpicks the firm·s managers. talks with them as much as he feels he needs to. and therefore imposes his 
own will on the firm when he likes. (New York's ineffectual Conflicts of Interest Board limited but never 
fi..11ly defined the mayor's role at the company he founded: the board allows him to ·'maintain the type of 
involvement that he believes is consistent with his being the majority shareholder.'') A spokesman for 
Mayor Bloomberg declined to comment for this article. 

Given Bloomberg·s push for a national platform, any intersections between his corporation's interests and 
the government warrant scrutiny. And Bloomberg LP runs an effective and sophisticated lobbying shop to 
promote the firm·s interests with federal agencies and Congress. It's striking how. in a fully synergistic 
Bloomberg style. a news organization. a financial information company and a team of lobbyists of1en seem 
to be working in smooth concert. 

This process was on vivid display as Bloomberg LP faced the prospect of the Comcast-NBC merger. A 
postmortem of the com pan.y" s vigorous efforts to protect its interests in response to that cha I lengc reveals 
the ease with vvhich the Bloomberg empire navigates and manipulates Washington. 

From the beginning. Bloomberg executives saw potential problems as well as exceptional opportunities in 
the Comcast-NBC deal, a massive merger of a huge cable and Internet company with a TV network. which 
sought Federal Communications Commission approval. To understand the stakes for Bloomberg LP in this 
deal requires a quick behind-the-scenes glimpse at the company and how it functions. 
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Almost all of Bloomberg LP's $7 billion yearly revenue still comes from the Bloomberg terminals-the 
desktop software \Nith floods of financial data that is ubiquitous in Wall Street firms. despite its $20,000-a­
year price tag. "Eight-seven percent of the cornpany·s revenue is !Bloomberg] terminal revenue," says 
Douglas Taylor, who follows the cornpany and the financial data industry for Burton Taylor International 
Consulting. 

But increasingly, the company has been extending its journalisrn enterprises. ''There is an aggressive 
expansion going on in the consumer side of the Bloomberg operation:' according to Andrew Schwartzman, 
senior vice president of the Media Access Project. Consider the breadth of the Bloomberg journalism 
empire: the company bought Business Week in 2009 as the magazine was losing money. and has 
transformed it into Bloomberg B11si11cs.1·11·eek. That comes in addition to the high-end glossy monthly 
business magazine Bloomberg Markets. At the same time. the company produces Bloomberg Radio on 
XM, Sirius and WBBR. It also distributes Bloomberg NC\\ s as a wire service with local and national 
content on its website. Recently. the company hired ex-.Vc1r fork Times editor David Shipley and ex-State 
Department spokesman .Jamie Rubin to oversee a new operation: Bloomberg View, where Michael 
Bloomberg's politicaL philosophical and business opinions will be distilled in editorials that can be 
distributed across all his news platforms. 

But the major play for Bloomberg LP, the potential crown jewel of the giant journalism enterprise, is 
Bloomberg Television, which airs on cable. The company hired Andy Lack, former president of NBC 
News, in 2008, in an effort to rejuvenate the channel. There was a massive purge, in which Bloomberg laid 
off l 00 workers, but the studios were redesigned, new talent was hired, and it now appears to be on the 
upswing. Bloomberg executives dream they will one day cornpcte directly with NBC's influential CNBC. 
Right now the channel is barely ·watched. analysts say. but Bloomberg has been pouring money into it. 

One oddity of the Bloomberg news empire is that without exception, all of its journalistic operations lose 
money, and they always have, according to sources with knowledge of the company. The news business at 
Bloomberg is heavily subsidized by the rest of the company-paid for by those terminals on the desks at 
Wall Street firms. 

It almost seems as if, for Michael Bloomberg, the profits don't matter much in that sector. There are 
various possible explanations for this mindset. --1 think Michael Bloomberg did something that was very 
shrewd and very intelligent," explains Taylor. ··1 think his approach was, 'I will accept losses in my media 
business,' because he considers it advertising rather than a profit center:· Taylor's theory is that 
Bloomberg's news operations are a marketing effort rather than a core function of the overall business. 
"He saw it as a place to generate mind share." Taylor says...Lo generate advertising and recognition in the 
industry." "Mind share" is the current term of art for brand awareness in the marketplace. Ifhe is right, 
expanding mind share not only advances the company·s larger business interests but heightens Michael 
Bloomberg's national profile. 

Although for now the journalism side of the house remains subsidized by other operations. Bloomberg TV 
could one day churn a profit on its own. At first .. it was always regarded as just sort of one of Mike's 
vanity projects,'' a company veteran told me. ·'and so it was sort of left alone:· But now some believe it 
could be a cash cow. "It could produce a quarter-billion dollars a year:' the source said, "if they could 
figure out how to get people to watch it!" 

* * * 

Which brings us back to the Comcast-NBC deal. Bloomberg was concerned about one thing: once 
Comcast purchased NBC Universal. \vould it favor CNBC over Bloomberg's financial news channel? And 
what could that do to the expansion plans for Bloomberg TV? Bloombcrg's solution to the problem was 
"neighborhooding." The concept involves grouping similar channels together so viewers with an interest 
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can play with their remotes and find what they are looking for. A parallel is the way diamond shops can be 
found on Forty-seventh Street in Manhattan. or the way bail bonds111en are located next to one another near 
courthouses. 

But that plan would work only if the FCC forced Comcast and NBC to cooperate. If not. the executives at 
Bloomberg figured Comcast would try to punish independent channels by making them hard to find. And 
so Bloornberg's lobbying of the FCC began. 

The cornpany·s tactical goal was to block the Comcast-NBC deal unless the government required the 
merged company to put Bloomberg TV on a station next to CNBC. Schwartzman explains that it vvas an 
extremely ..sophisticated" operation. (Greg Babyak, Bloom berg· s in-house lobbyist. referred The l./ar ion· s 
call for infor111ation to Bloo111berg's new top PR official in Washington. Sarah Feinberg. who left the 
Oba111a administration to take the position in March 20 I 0. The company declined to comment.) 

One or the first moves Bloomberg LP made as it laid out its game plan against Comcast was to hire Kevin 
Martin. who retired as head of the FCC in 2009, as its lawyer for the issue. Martin. \Vho works for the 
lobbying and legal powerhouse Patton Boggs, is not listed as lobbyist for Bloomberg because he performs 
legal \Vork. but others at Patton Boggs were registered as lobbyists. and Bloomberg LP has paid those 
lobbyists $340.000 since last spring. Patton Boggs, of course. is one of the largest and most effective firms 
on K Street. 

The other big gun in Bloomberg's lobbying arsenal was Glover Park Group. This is a growing powerhouse 
in Washington. a Democratic shop on K Street with excellent contacts in the Obama administration and the 
Democratic establishment. Among its luminaries are Joe Lockhart and Dee Dee Myers. Glover Park was 
partially owned by Howard Wolfson, the Democratic political operative and former Hillary Clinton 
spokesman who helped Mayor Bloomberg win his historic 2009 third campaign Cor mayor in New York 
City. Wolfaon, like other top campaign workers, was paid a $400.000 bonus by the grateful mayor after the 
vote, and a subsidiary of Wolfson's firm made $490,000 in the campaign. 

Then. once he was reinaugurated in January 2010, Bloomberg installed Wolfson as a deputy mayor. (The 
strategist was seen to be replacing Deputy Mayor Kevin Sheekey. a Bloomberg loyalist who was rotated 
out of City Hall and back to the private Bloomberg LP by then.) By the time Bloomberg LP hired Glover 
Park. Wolfson had sold his shares, he tells The Nation. "I divested fully when I entered city government," 
Woll'son says. His financial disclosures reveal that his stake was worth more than half a million dollars. 

To sum it up: seven months after Wolfson went to work for Mayor Bloomberg's administration in New 
York. Wolfson·s former company, Glover Park Group, registered as a lobbyist for Bloomberg's company 
in Washington. 

And it was Glover Park Group that set up that Coalition for Competition in Media on Bloomberg's behalf. 
Operating out of Glover Park Group's office, the "coalition" had a website registered on a Portuguese 
island. (Glover Park says the domain was registered that \vay to protect against spammers.) A diverse 
group of l\VO dozen organizations, linked only by a shared interest in a democratic media. lent their names 
to the effort. Bloomberg LP was listed as just one of them, but it was the source of all the funds and its 
lobbyists did all the organizing and wrote the letters and press releases. which it would then run by 
coalition members t()l" their input. The antifeminist group Concerned Women for America signed on. for 
example. as did its political nemesis, the National Organization for Women (NOW). The Sports Fans 
Coalition also joined up, alongside the Writers Guild of America. Some of the groups \Vere obscure. and 
some were well-known. 

Glover Park Group assigned powerful, politically connected talent to the Bloomberg effort. For example. 

Christina Reynolds had just lett Obama's White House, where she had been the director of media affairs 

for ajust over a year. She quickly became one of the contacts for the coalition. 
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The group's letters. all written by Glover Park Group. were plastered all around Washington. '·As a diverse 
group of 24 public interest groups and private organizations:· the group wrote to President Obama. for 
example...we urge your administration to ensure this unprecedented combination receives the scrutiny that 
it deserves ... 

Coalition building is a normal feature of Washington's influence efforts. Still, Lisa Graves, executive 
director of the Center frw Media and Democracy. says this case stands out. "I would say that it is clever and 
somewhat deceptive because the assembly of the groups is mainly meant to further Bloomberg's interest." 
Strictly speaking. she points out. it is not a front group. but it is similar. "It is like a front group because the 
name of the group and the superficial appearance obscure the primary intent which is to further this 
company s corporate interest. 

* * * 

In the jockeying over the Comcast-NBC merger. Bloomberg corporate synergy also came into play. On 
October 19, Bloomherg B11siness1reek published a well-researched story exposing how Comcast had 
boosted its donations to politicians as it pushed fix the merger. Reviewing Federal Election Commission 
records, Bloomberg reporters found that Comcast's political action committee had increased its donations 
to politicians by more than $400.000. to a staggering $1.1 million. 

Comcasfs massive lobbying and PR campaign to push for FCC approval stood in direct tension with 
Bloomberg LP"s own lobbying and PR campaign around the merger. 

Bloomberg's lobbyists quickly told the coalition members that it intended ·'to capitalize on the great 

Business Week/Bloomberg story this morning:· according to an e-mail obtained by The Nation from a 

member of the coalition. The lobbyists \Vrote. '·We'd like to flag it for reporters with a quick quote and 

topper.'' The coalition· s press statement said of the article, "These donations ... are part of a cal cu lated 

attempt to buy approval f(x a merger that offers too many dangers for consumers and media 

organizations. 


There is no evidence that the Bloomberg reporters wrote the story as part of a companywide strategy or 
were assigned the story because of corporate influence. A Bloomberg spokeswoman says there is an 
"impenetrable firewall"" between editorial decisions and the other parts of the company. Still, it was a 
captivating confluence of forces: Glover Park Group, paid by Bloomberg LP, and acting \Vith the coalition 
it had created on Bloomberg·s beha!L was on the warpath to distribute a news story Bloomberg 
Businessweek had written about the issue that was the most important pending matter in Washington for 
the Bloomberg brand. 

Glover Park Group. for its part. readily concedes that it organized the coalition and that Bloomberg vvas its 
paying client but insists that the coalition was not technically a lobbying operation. "Any lobbying work 
that's done is registered and fully disclosed:' a spokesman wrote in an e-mail to The Nation. "'The 
Coalition never did any lobbying:· Here is the way to parse that: Senate lobbying definitions make it clear 
that lobbying includes .. any oral or written communication" with White House or Congressional officials. 
But material ..that is distributed and made available to the public" gets an exemption. 

In a subsequent statement to The Nation after a request for clarification. a Glover Park spokesman said the 
coalition letters and other releases ..are simply public communications.'" 

In January the FCC finally ruled on the Comcast-NBC merger. The commissioners approved it. with a few 
conditions. Most of the public interest groups that battled the deal saw it as a loss. Free Press. a nonprofit 
group that works to reform the media and that also belonged to Glover Park's coalition, called the FCC 
decision a ..devastating loss:· NOW tells The Nation, ··we do feel disappointed." 
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But Bloomberg's lobbying had paid off. The FCC ruled that Comcast would have to ..neighborhood'' 
channels together. in the exact same language Bloomberg and its lobbyists had pushed for. ··whenever 
Comcast carries news channels near each other. it will have to include all independent news channels in all 
of these neighborhoods," the FCC announced ...Bloomberg:· says the Media Access Project's 
Sclnvartzman, a member of Bloomberg·s coalition...got what it wanted ... Bloomberg LP's president, 
Daniel DoctoroH: who had \Vorked as a deputy mayor in Bloomberg's administration until late 2007, put 
out a press release in celebration: "The FCC has taken strong action to preserve independent news 
programming. and protect competitors against discrimination:· "Bloomberg TV a \vinner in Comcast-NBC 
deal'' was the headline on Politico. 

Corie Wright policy counsel for Free Press. defended Bloomberg and the coalition in an interview with 
The Nation. "To say that Bloomberg got what it wanted at the expense of the interests of the other groups 
in the coalition, I don't think that's the case ... Still. the fact is that Bloomberg LP, the company that fonded 
the "coalition,'' scored in the end. and the other members didn't. 

Michael Bloomberg's company is now getting into federal policy in an even more pO\verful way: it has 
launched an information service about political influence that wealthy DC players must pay for. It is called 
simply Bloomberg Government, and it eaters to lobbyists. government officials and federal contractors. 
"Finding the right path through Washington's maze of regulations. legislation and spending trends ean 
boost your business strategy,'' according to the website. ·'Let Bloomberg Government be your guide." It 
promises the inside dope for Beltway insiders who depend on it: ··we give you the headlines. players, 
financials, spending and more, defining and clarifying the complex intersection of government and 
business." 

Source URL: http://www.thenation.com/article/ l 5 84 5 5/how-bloom berg-does-business 

http://www.thenation.com/print/article/ I 5 8455/how-bloom berg-does-business 5/11/2015 



Exhibit F 




Page l of 5Market Data Fee Reform Coming IThe 'Book IBloomberg Tradebook 

BLOOMBERG TRADEBOOK 
Research SeNices 

Independent Researcl1 & Sector Specialists 

Trade Execution 

Cross-Asset 

Equities 

Foreign Excl1ange 

Futures 

Options 

Execution Consulting 

Commission Management 

About 

Awards 

Careers 

Charity Day 

Dueling Traders: Trading Simulation 

Events 

Management Team 

News & Press 

Tl1e 'Book Blog 

Contact 

4/22/2015http://wwvv·. b I oom bergtradebook. com/b Iog/rnarket -data-fee-re form -coming/ 



I'vfarket Data Fee Refonn Coming, The 'Book Bloomberg Tradebook Page 2 of 5 

MANAGEMENT 
!EAM 

AWARDS 

NEWS & PRESS 

CAREERS 

MARKET DATA FEE REFORM COMING 


by Gary Stone 

The topic of market data and its relationship to the national market system 1s defined under the 

19'75 Amendments to the Securities Acts. Market data 1s the oxygen of the fmanna! m3rkets--1he 

lynchpm for forming a national market In the 1975 Amendments. Congress est.ablishtd a process 

that resulted in the formation of the Securities lnforma1ion Processor(s) and the consoiidJted tape 

lt required brokers to provide immediately and 'J.'ithout compensation quotal!on ;:md tr;msaclion 

infom1ati-0n to the exchanges, -.vhich \t.'ere then mandated to consolidate the data and disseminate 

it to the public, Congress instructed the SEC to ensure that market datd foes are fair_ reasonable. 

equitable and non-<liscriminatory. 

lfow do equity exchanges detennine {set) the price for their market data products? 

How is the SEC supposed to determine if the price is fairJ;quitable and non­


discriminatory? 


Exchanges do not produce market data. They aggregate and disseminate 1t The sourc" of market 

da1a is actually the customer orders that brokers and exchange members rGprnsent at the 

exchange. Furthermore. each exchange's data 1s unique. NYSE Area's depth of book ... 111 reflect 

different stocks and volumes than Nasdaq's depth of book. They cannot be substrtutes So 

exchanges have a government-granted monopoly over unique data This has created the 

oppor1unity to extract monopoly rents. 

And that was precisely the issues set before the court rn NetCoahtron vs SEC (N;:,tCoal1t1on I) 

decided in 2010, and SIFMA/NetCoalition vs. the SEC (NetCoalition II), decided in 2013. Spoiler 

alert: the courts sided with SIFMA and NetCoalition. The court held that both the top-01-boo• tape 

and exchange depth-of-book offerings are monopoly products. To protect in·;estors. exchanges 

must justify fees by providing cost data or by demonstrating empirically that real compet1l1on 

constrains fees-a demonstration th.at the exchanges have ne.ier been able to make As .J result of 

this holding, market data reform may be on its wa~r. The exchanges have been ra1smg market data 

tees to compensate for declining transactional re:1enue (volumes} for many years According to the 

cases, 20% or more of an equity exch.ange's revenue could be impacted by reform of market data 

practlces. 

NYSE Area's Proposed Fees and the '75 Act 

The market data issue erupted in May 2006, after the NYSE purchased Arca NYSE Arca then filed 

a proposed rule change with the SEC to start charging for its depth-of-book data The data had 

formerly been made available to all at no cost. The NYSE Ar«o fee schedule proposed to charge 

·a broker-<lealer a $750 monthly fee for access to the ArcaBook data feed. 

• an additional user fee of up to $30 for a professional subscnber: 

• $10 for a non-professional subscriber per device displaying the ArcaBook data 

Organizations such as Google and Yahoo! had provided their users with Arca·s last trade and 

quote information. Under the NYSE Arca fee schedule. for Google and Yahoo! to contnue 

providing the service to their customers, they would have had to pay NYSE Arca hundreds of 

millions of dollars·. far outstripping the cost of the aggregation and dissemmaton oi the data. 

NetCoalition. a trade association induding Google, Yahoo! and Bloomberg l P. pelitoned !roe 

SEC on behalf of their Internet and tem1inal clients to deny NYSE Arca·s plan. 

The SEC approved the NYSE Arca fee schedule assertmg that 

1. An rnvestor who didn't want to pay for NYSE Area's depth-of-book product could. according to 

the SEC, simply substitute another exchange·s depth-of-book product: substitute the top-of-book 

consohdated tape instead of using an exchange's depth-of-book product: or c1eate a -virtual depth 

of book by constant!/ pmging NYSE Arca and canceling those orders: 

2 The Commission asserted that NYSE Area's need to anract order flmv '.-'/ould J!so constrain 

marl<et data fees 

NetCoalition-jOmed by the Securities Industry and Financial Markets Assoc1at1on \SIFMA)-­

formally sued the SEC. contending that the appro,al of the NYSE Arca fees ·sas a ;iolation of the 

securities lav.'s Soec1fica!lv: 
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• Based on U1e record before the court, no reasonable person could conclude that any of he 

··subs itutes .. for a given exchange's market data \Vere actually substitutes. Market data is a 

monopoly product. 

# Based on the record before the court. no reasonable person could conclude that compe ition for 

order now constramed market data fees. 

In 2010. t11e United States Court of Appeals for the District of Columbia-tile highest court in the 

Distnct of Columbia. one step away from the U.S. Supreme Court-sided with NetCoalition and 

SIFMA. 

SIFMA/NetCoalition II 

On ,l\pnl 20. 2013. t11e Appeals Court again sided with SIFMA/NetCoalition after an appeal from the 

SEC and the exchanges. In fact, the court believed that since at least 2010 (when the appeal was 

made). investors had been paying market data fees in violation of the 1975 Amendments to the 

Secunt1es Act. 

Too Many Exchanges 

This 1s a key issue 111 the current debate on market structure. The order protection rule (Rule 611) 

lov,,-ered he barners to entry for an exchange because market participants are required to trade 

with a venue's top-of-file quote. Exchanges can invert pricing (taker> maker) and essen ially ··1ose" 

money on eve1y trade because hey are simply rebating some of their market data revenue. In this 

court case. 11 was estimated that market data revenues can account for, on average. 20% of an 

exchange·s overall revenues. It 1s a powerful net revenue driver for U.S. exd1anges. Market data 

has an oversized inOuence on net profitability because it is a l1igh-margin business. This issue is 

critical 1n the cu1Te11t market structure debate because it keeps the marginal (low market share) 

exct1anges 1n business 

Tradebook·s Quan 1ta ive f~esearch Analysis Group posted a study on T!1e 'Book on November 22, 

2013, ·Toxicity Its not 1ust reserved for dark pools' -a study showing that five of the nation's 

stock exchanges have market share below 1%. Because of their toxicity. these exchanges create a 

conflict of interest for brokers seeking best execution and they contribute to fragmentation and 

complexity. Jn rnany cases. a broker's best execution order router would avoid hese venues 

because they l1ave a considerably higher toxicity profile compared with other lit and dark 

excl1anges. Rule 611 the Order Protection Rule, forces brokers lo trade will1 t11ese exchanges 

even !1ough 1nteract1ng w1t11 t11em is not in t!1e best interest of t11eir dients. The Commission 

Introduced Rule 611 to assure competition among orders regardless of what venue they were 

located in. This appears to still be a goal of t11e Commission. With the addition of a "trade at" 

provision. changes !11 market data charging models could alter the economics of an exchange and 

competitively resolve some issues, 

Where Are We Now? 

In a nutshell. the U.S. Court of Appeals for the District of Columbia in April 2013 told the SEC that 

its approval of NYSE Arca·s fee schedule was flawed and that he SEC need to reexamine its 

ruling 111 accordance w1ll1 the 1975 Amendments to he Securities Act Specifically, the court ruled 

that 

1. Bot11 dep h of book and top of book are monopoly products; and, 

2. To ensure that 1nveslors and market participants aren't paying monopoly rents. the SEC needs 

to either require cost data or some indicia of compe ition. 

For example, 1ust as you d expecl to see Pepsi sales substitute for Coca-Cola if Coke increased its 

pnces. tl1e exchanges should be able to demonstrate empirically that wl1en the cost of NYSE 

Arca s depth of book goes up. traders respond by buying another exchange's depth of book (for 

example, the Bucharest Excl1a11ge's depth of book) because it's a fair substitute for he NYSE 

Arca·s clept11 of hook 

The court reafflnned the guiding substantive standard for determining the legality of market data 

fees (as descnlied above) specified the process by which an aggrieved market participant would 

cl1allenge ll1e fee (by filing a ·dernal-of-access" petition al the SEC) and underscored that l1e court 

had the jurisdiction and v1ilhngness to review the SEC determinations on these denial-of-access 

proceedings. 

As encouraged by the COUl1, SIFMA filed a series of denial-of-access petitions wi 11 the SEC. 

Initially. the exchanges argued that there is no process for appealing market data fees because 

The denial of access was overturned by Dodd-Frank; or 

2. Dernal of access doesn't apply to fees: or 

3. There 1s no limitation on access unless a participant literally cannot afford to pay the fees; 
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4. Market data is not a central tune 1011 of the exchange. 

The Commission rejected these arguments but is nm•1 asking an administrative lav,; judge (ALJ) to 

help the Commission settle a few details lo gwde 11 in inlerpre 111g the 1975 Amendments. 

Specifically, he Commission is asking the ALJ to update t!1e record and provide some instrnctions 

on how to implement the court's decision. These include 

1. Asking the judge to clarify the factual record, The court case has gone on for so long and has 

been appealed so often hat the SEC wants clarification on the facts of the case. The SEC also 

wants he administrative judge to render a prelirrnnary decision to unp!ement the Court of Appeals' 

rulings: 

2. Demonstrate that SIFMA. as an industry group. has standing before the Commission-in other 

words, can represent the collective par 1es 

3. Help clarify with the Commission that no hing has changed over the past hree years-for 

example, that products are st!!! not subject to competitive forces and that there are no ··substitutes'' 

for NYSE Arca depth of book. 

After the initial conference, the AL.J should specify a timetable of 120. 240 or 300 days lo arrive al 

a decision. 

Changes to market data charging models and heir subsequent effect on revenue could have 

powerful implications for the debate on rnarket structure. For example. changes could raise the 

market-share level needed for exchange profitability. thus reduc111g fragmenla ion. A cliange could 

indirectly address speed differences between the SIPs and direct feeds ( hough other factors are al 

work that affect this latency}. 

~In 2006, more than 50 m1/lwn unique v1s1tors accessed market dara on the "~·eb I! srrucl< NetCoaf!f1on-and !he 

court-as wrong that investors might have to pay more:: than 5500 m11/1on monthly to exchanges for data that the 

exchanges obtamed under a government mandate that ,..,as intended to resuf! m broader d1sserrnnat1on to the pub/Jc 

of data on "fair and reasonable" terms 

»Posted by Bloomberg on June 27, 2014 

Gary Stone has been w1U1 Bloomberg since 2001. As Chief Strategy Officer. he 

is responsible for U1e discovery of in nova ive and unique products and forming 

strategic relationships for Tradebook. He began as a Senior Analyst before 

being named Director of Trading Research & Strategy 111 2004. adding 

Tradebook development to his responsibilities 111 2007. 
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UNITED STATES OF AMERICA 

before the 


SECURITIES AND EXCHA.t'IGE COMMISSION 


In The Mauer of: 


The Apphcation of SECURITIES INDUSTRY 
 Admin. Proc. File No 3- J5350 
;\ND FINANCIAL MARKETS ASSOCIATION 

For Review of Action Taken by NYSE Arca, Inc. 
and NASDAQ Stock Market LLC. 

DECLARATION OF YOUNG KANG OF CITIGROUP GLOBAL MARKETS INC. 

IN SUPPORT OF STATEMENT OF JUR1SDICTION OF 


SECURITIES INDUSTRY Al"ID FINANCIAL MARKETS ASSOCIATION 


I, Young Kang, do declare as follows: 

l. 	 I am a Managing Director for Citigroup Global Markets Jnc. In my role as Global 

Head of Electronic Products, I am responsible for equities electronic products 

globally. My job responsibilities give me first~hand knowledge of the market data 

products that Citigroup Global Markets Inc. obtains and the importance of those 

products to the operation of Citigroup Global Markets Inc. 's business. I also have 

this knowledge because of business records I have reviewed both a~ a routine pan 

of my job and in preparation for this declaration and because of conversations I 

have had with colleagues at Citigroup Global Markets Inc. about these market data 

products. 

2. 	 Cir.igroup Global Markets Inc. is a broker dealer in the financial services business. 

1 
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3. 	 Citigroup Global Markets Inc. is currently a member of the Securities Industry and 

Financial Markets Association ("SIFMA"), an industry association that brings 

together and seeks to advance the sh::i.red interests of hundreds of securities firms, 

banks, and asset managers. Citigroup Global Markets Inc. has been a member of 

SIFMA since Lfie association was formed on November 1, 2006. 

4. 	 Citigroup Global i'Vfarket.s foe. understands that SIFMA has filed applications for 

orders setting aside rule changes that various exchanges filed with the Corn.mission, 

including rnle changes by NYSE Arca and NASDAQ that imposed fees for access 

to and use of thelf depth-of-book market data products. See Proposed Rule Change 

by NYSE Arca, lnc. Relating to Fees for NYSE Arca Depth-oFBook Data, Release 

No. 34-63291, File No. SR-NYSEArca-2010-97 (Nov. 9, 2010) ("NYSE Arca Rule 

Change"); Proposed Rule Change ro Modify Rule 7019, Release No. 34-62907; File 

No. SR-NASDAQ 2010-110 (Sept. 14, 2010) ("NASDAQ Rule Change"). 

5. Pursuant to the NYSE Arca Rule Change, Citigroup Global Markets Inc. has paid 

monthly fees since at least September 2010 in order to continue accessing, using, 

and distributing depth-of-book data made available by NYSE Arca.! Citigroup 

Global Markets Inc. paid tJ1ese fees as recently as June 30, 2014, and expects to 

continue paying the fees for NYSE Arca' s depth-of-book data in the future. 

6. Pursuant to the NASDAQ Ruic Change, Citigroup Global Markets Inc. has paid 

monthly fees since at least September 2010 in order to continue accessing, using, 

and distributing depth-of-book data made available by NASDAQ. Citigroup Global 

1 NYSE Arca recently increased the amounts of these fees. see Proposed Rule Change Ammding the Fees for NYSE 
ArcaBook, Release No. 34-71483, File No. SR-NYSEArca·20l4- l 2 (Feb. 5, 2014), and amended the structure of its 
non-professional user fees. see Proposed Rule Change Amending the Fees for NYSE ArcaBook, Release No. 34· 
72560; File No. SR-NYSEArca-2014-72 (J:iiy 8, 2014). 
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Markets Inc. paid these fees as recently a;; July 7, 2014, and expcL'.ls LO contmuc 

paying the fees for NASDAQ's depth-of-book data in Lbc fu1ure. 

7. 	 The fees described above limit Citigroup Global Ma1kets Inc. 's :.iccess to NYSE 

Area's and NASDAQ's depth-of-book data because, ifC11igroup GlobEii Markets 

Inc. were to cease paying these fees, it would no longer be able to access, use., and 

distribute the data to its employees. 

8. 	 I am familiar with SIFMA's applications challenging the rnle changes described 

above. As set forth in those applications, Citigroup Global ~farkets Inc. suffers 

pecuniary harm by having to pay these fees in order to access, use. and distribute 

the depth-of-book data made available by NYSE Arca and NASDAQ..A.s a result, 

Citigroup Global Markets Inc. is aggrieved by the chatlenged fees because they 

cause Citigroup Global Markets Inc. to expend money for the deplh-ofbook data 

that it would not have to expend in the absence of those foes. 

9. 	 Further, as set forth in the applications, Citigroup Global Markets Inc. is aggrieved 

because it believes that the level of the prices charged for the depth ·of. book data 

products at issue is so high as to be outside a reasonable range or fees under the 

Securities Exchange Act of 1934 . 

10. 	Citigroup Global Markets Inc. currently suffers these harms and will continue to do 

so in the future. 

l declare under penalty of perjury that the foregoing is true and correct. 

Dated: ~-L/_i./~-
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UNITED STATES OF AMERICA 

before the 


SECURJTlES AND EXCHANGE COMMISSION 


In TI1e lVfatter of: 

The Application of SECURITIES INDUSTRY Admin. Proc. File No. 3-15350 
AND FINANCIAL MARKETS ASSOCIATION 

For Review of Action Taken by NYSE Arca, Inc. 
and NASDAQ Stock Market LLC. 

DECLARATION OF STEVEN LISTHAVS OF \VELLS FARGO AND COMPANY 

IN SUPPORT OF STATEMENT OF JURISDICTION OF 


SECUIUTJES INDUSTRY AND FINANCIA.L MARKETS ASSOCIATION 


I, Steven Listhaus, do declare as follows: 

J. I am the Head of Market Data for Wells Fargo & Company. In my role a5 Head of 

Market Data for Wells Fargo & Company, I am responsible for providing market data to the 

Wells Fargo enterprise. My job responsibilities give me first-hand knowledge of the market data 

products that Wells Fargo & Company obtains and the importance of those products to the 

operation of Wells Fargo & Company's business. l also have this knowledge because of business 

records r have reviewed both as a routine part of my job and in preparation for this declaration 

and because of conversations I have had with colleagues at Wells Fargo & Company about these 

market data products. 

2. Wells Fargo & Company is a provider of banking, mortgage, investing, credit 

card, insurance, and consumer and commercial financial services. 

3. Wells Fargo & Company is cuITently a member of the Securities Industry and 

Financial Markets Association ("SIFMA"), an industry association that brings together and seeks 

NYSE_ARCA_000360 



to advance the shared interests of hundreds of securities fim1s, banks, and asset managers. A 

number of \Velis Fargo & Company wholly owned subsidiaries including Wells Fargo 

Securities, LLC, Wells Fargo Institutional Securities, LLC and Wells Fargo Advisors, LLC bavc 

been longstanding members of SIFMA and its predecessor organization the Securities Industry 

A.ssociation (''SIA"). 

4. Wells Fargo & Company understands that SIFMA has filed applicarions for 

orders setting aside rule changes that various exchanges filed with the Commission, including 

rule changes by NYSE Arca and NASDAQ that imposed fees for access to and use of their 

depth-of-book market data products. See Proposed Rule Change by NYSE Arca, Inc. Relating to 

Fees for NYSE Arca Depth-of-Book Data, Release No. 34-6329 l, File No. SR-NYSEArca-20 l 0­

97 (Nov. 9, 2010) ("NYSE Arca Rule Change"); Proposed Rule Change ro Modify Rule 7019. 

Release No. 34-62907; File No. SR-NASDAQ-2010-110 (Sept. 14, 2010) ("NASDAQ Rule 

Cbange"). 

5. Pursuant to the NYSE Arca Rule Change, Wells Fargo & Company has paid 

monthly foes since at least September 2010 in order to continue accessing, using, and distributing 

dcpth-of~book data made available by NYSE Arca. 1 Wells Fargo & Company paid these fees as 

recently as July 2014, and expects to continue paying the tees for NYSE Arca' s depth-of-book 

data in the future. 

6. Pursuant to the NASDAQ Rule Change, \Veils Fargo & Company has paid 

monthly foes since at least September 20 l 0 in order to continue accessing, using, and distributing 

depth-of-book data made available by NASDAQ. Wells Fargo & Company paid these fees as 

1 NYSE Arca recently increased the amounts of these fees, see Proposed Rule Change Amending rhc Feesfor NYSE 
ArcaBook. Release No. 34-71483, File No. SR-NYSEArca-2014-l 2 (Feb. 5, 2014), and amended the structure of iL~ 
non-professional user fees, see Proposed Rufe Change Amending the Fees.for .NYSE ArcaBook, Release No. 34­
72560; File No. SR-NYSEArca-2014-72 (July S, 2014). 
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recently as July 2014, and expects to continue paying the fees for NASDAQ's depth-of-book 

data in the future. 

7. The fe.es described above limit Wells Fargo & Company's access to NYSE Area's 

and NASDAQ's depth-of-book data because, if Wells Fargo & Company were to cease paying 

these fees, it would no longer be able to access, use, or distribute the data. 

8. I am familiar with SJFMA's applications challenging the rule changes described 

above. As set forth in those applications, Wells Fargo & Company suffers pecuniary harm by 

having to pay these fees in order to obtain the depth-of-book data made available by NYSE Arca 

and NASDAQ. As a result, Wells Fargo & Company is aggrieved by the challenged fees because 

they cause Wells Fargo & Company to expend money fur the depth-of-book data that it would 

not have to expend in the absence of those fees. 

9. Further, as set fonh in !he applications, Wells Fargo & Company is aggrieved 

because it believes that the level of the prices charged for the depth-of-book data products at 

issue is so high as to be outside a reasonable range of foes under the Securities Exchange Act of 

1934. 

10. Wells Fargo & Company currently suffers these harms and vvill continue to do so 

in the foture. 

l declare under penalty of perjury that the foregoing is true and correct. 
I ,,.. 

I ' t /I 
~--, ';:::::;:!---­

Dated: // Stcv~~--~-i:-th2;--,--·---·-_:::;___ 
/ 
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BLOOD HURST & 0-REARDON. LLP 
TIMOTHY G. BLOOD (I 49343) 
THOMAS .I. 0-REARDON II (247952) 
SARAH BOOT (253658) 
70 I B Street Suite I 700 
San Diego. CA 92 I0 I 
Tel: 6 I9f338- I I 00 
619/338-1101 (fax) 
tblood((1)bholaw.com 
toreardon(c1)bho law .com 
sboot(Zubholaw .com 

FINKELSTEIN & KRINSK LLP 
JEFFREY R. KRINSK ( 109234) 
WILLIAM R. RESTIS (246823) 
DA YID J. HARRIS. JR. (286204) 
550 West C Street. Suite 1760 
San Diego. CA 92101 
Tel: 619/238-1333 
6 I 9/238-5425 (fax) 
jrk@classaction law.com 
wrr@classactionlaw .corn 
djh@classactionlaw.com 

Attorneys for Plaintiff and the Class 

ROBBINS ARROYO LLP 
BRIAN J. ROBBINS (190264) 
KEVIN A. SEELY (199982) 
ASHLEY R. RIFKIN (246602) 
LEONID KANDINOV (29650) 
600 B Street, Suite I 900 
San Diego, CA 92101 
Tel: 619/525-3990 
619/525-399 I (fax) 
brobbins@robbinsarroyo.com 
kseely@robbinsarroyo.com 
arifkin@robbinsarroyo.com 
lkandinov@robbinsarroyo.com 

UNITED ST ATES DISTRICT COURT 


NORTHERN DISTRICT OF CALIFORNIA - SAN FRANCISCO DIVISION 


LOUIS LIM. lndividuallv And On Behalf 
Of All Others Similarly Situated. 

Plaintiff 

v. 

CHARLES SCHWAB & CO.. INC.. 

Defendant. 

Case No.: 

CLASS ACTION COMPLAINT FOR: 

(1) 	VIOLATION OF CALIFORNIA 
BUSINESS & PROFESSIONS CODE 
§ 17200; 

(2) 	BREACH OF FIDUCIARY DUTY; 
(3) UNJUST ENRICHMENT; and 
(4) 	DECLARATORY RELIEF 

CLASS ACTION 

DEMAND FOR JURY TRIAL 

Case No. 
CLASS ACTION COMPLAINT 
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Plaintiff Louis Lim (""PlaintitT'), alleges the following based upon the investigation of 

Plaintiffs counsel, which includes. among other things. a review of United States Securities 

and Exchange Commission ("'SEC') filings by Charles Schwab & Co., Inc. ("'Schwab"' or 

"Defendant"), as well as regulatory filings and reports. advisories. press releases and media 

reports concerning Schwab. Plaintiff believes that substantial additional evidentiary support 

will exist for the allegations set f(xth herein aJkr a reasonable opportunity for discovery. 

NATlJRE OF THE CASE 

1. This class action lawsuit seeks redress for Schwab's breach of its duty of "best 

execution'· when routing investment trades f(lr execution on behalf of its customers, known as 

"'non-directed orders.'' 1 Schwab is a brokerage firm that executes orders for stock and other 

investment trades on behalf of its clients. As part of providing trade execution services, 

Schwab routes trades to trading venues that effectuate the purchase or sale of the equity. 

Schwab selects the trading vcnue(s) that it wants to execute its customers' non-directed trades. 

As detailed below, rather than determining which execution venue offers Class members the 

best price, speed of execution. and likelihood that the trade will be executed, Schwab routes 

nearly all of its customers' non-directed orders to UBS Securities LLC ("UBS'') as a result of a 

series of legally binding Equities Order Handling Agreements (the --order Handling 

Agreement(s)'') between Schwab. The Charles Schwab Corporation ( .. CSC"), Schwab Capital 

Markets L.P., and UBS (combined. the ··Contract Parties··). This policy and practice violates 

Schwab's duty of best execution. constituting a breach of Schwab's fiduciary duty to the 

Class. This action seeks to end this practice by invalidating the provision of any current or 

renewed Equities Order Handling Agreement that requires Schwab to route at least 95% of its 

customers' orders to UBS, and to disgorge the money Schwab wrongfully obtained as a result 

of this improper arrangement. 

Ill 

Ill 

Unless the client specifically instructs otherwise (thereby making it a .. directed order'· 
versus the normal ··non-directed order.. ). the broker chooses the particular trading venue. 

I Case No. 
CLASS ACTION COMPLAINT 0008-1290 
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JURISDICTION AND VENUE 

This Court has original jurisdiction pursuant to 28 U.S.C. § 1332(d)(2). The 

matter in controversy. exclusive of interest and costs. exceeds the sum or value of $5.000.000 

and is a class action in which there are in excess of 100 Class members and many members of 

the Class are citizens of states different from Defendant. Further. greater than two-thirds of 

the Class members reside in states other than the state in which Defendant is a citizen. 

3. Venue is proper in this Court pursuant to 28 U .S.C. § 1391 and 18 U .S.C. 

§ 1965 because many of the acts and transactions giving rise to this action occurred in this 

District and because Defendant: 

(a) is headquartered 111 this District or does substantial business 1n this 

District; 

(b) is authorized to conduct business in this District and has intentionally 

availed itself of the laws and markets within this District; and 

(c) is subject to personal jurisdiction in this District. 

4. This Court has personal jurisdiction over Defendant because Defendant 1s an 

entity \Vi th sufficient minimum contacts with this District so as to render the Court's exercise 

ofjurisdiction permissible under traditional notions of fair play and substantial justice. 

5. lntradistrict Assignment: Pursuant to Civil Local Rules 3-2(c)-(d). and 3-5(b). 

Defendant 1s headquartered in San Francisco County, this action otherwise arises in San 

Francisco County. and it is therefore appropriate to assign this action to the San Francisco 

Division. 

PARTIES 

6. Plaintiff is a retail customer of defendant Schwab. Plaintiff is a citizen of the 

State of California and a resident of the county of Los Angeles. During the Class Period._ 

Plaintiff submitted equity trades through Schwab that were routed to UBS. Plaintiff and other 

members of the Class are parties to an Account Agreement with defendant Schwab that 

contains a "governing law·• clause indicating that their relationship "shall be governed by the 

law (but not the choice of law doctrines) of the state of California:· 

2 Case No. 
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7. Defendant Schwab is a California corporation, with its principal place of 

business in San Francisco. California. Schwab is a broker dealer registered with the SEC 

pursuant to Section 15 of the Securities Exchange Act of 1934. Schwab is party to the 

Equities Order Handling Agreements. Schwab specializes in '·mom and pop"' retail investors, 

and maintains millions of client accounts that collectively hold over $2 trillion in assets. 

Schwab offers its brokerage services primarily on line and over the phone, but also in person in 

over 300 branches nationwide. Under Schwab ·s pricing model, customers are charged a flat 

fee or "commission.. per trade. The commission is dependent on the method by which an 

order is placed: $8.95 few orders placed through Schwab's website, $8.95 + $5.00 service 

charge for orders placed by phone. and $8.95 + $25.00 service charge for orders placed with 

the assistance and/or advice of a Schwab broker. 

BACKGROUND 

8. The Equities Order Handling Agreement issue in this case arose from a sales 

transaction involving the Contract Parties. In September 2004, CSC sold UBS the proprietary 

trading technology and market making operations and correspondent business associated with 

SoundView Capital Markets (..SoundView") for $265 million. 

9. As part of the sale of Sound View. the Contract Parties entered into an Equities 

Order Handling Agreement on October 29. 2004. The original Order Handling Agreement had 

an eight year term. The Order Handling Agreement was renewed on its eighth anniversary on 

or around October 29. 2012. 

l 0. The Order Handling Agreement requires Schwab to send at least 95% of its 

non-directed customer orders to UBS. 

11. If Schwab sends less than 95% of its non-directed customer orders to UBS. then 

Schwab is liable for tens of millions of dollars in liquidated damages to UBS. In particular. 

during the first three years after entering into the original Order Handling Agreement Schwab 

was liable for as much as $58.5 million if it sent less than 95% of its non-directed customer 

orders to UBS in any 12-month period. During the fourth year of the original arrangement, 

Schwab was liable for as much as $24.375 million if it sent less than 95% of its non-directed 

3 Case No. 
···----·-·-------------·------------· 
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customer orders to UBS in the preceding 12-month period. During the fitlh year of the 

original arrangement, Schwab was liable for as much as $19.5 million if it sent less than 95% 

of its non-directed customer orders to UBS in the preceding 12-month period. During the 

sixth year of the original arrangement. Schwab was liable for as much as $14.625 million if it 

sent less than 95% of its non-directed customer orders to UBS in the preceding 12-rnonth 

period. During the seventh year of the original arrangement. Sclw>'ab was liable for as much as 

$9.75 million if it sent less than 95% of its non-directed customer orders to UBS in the 

preceding 12-month period. During the eighth year of the original arrangement. Schwab was 

liable for as much as $4.875 million if it sent less than 95% of its non-directed customer orders 

to UBS in the preceding 12-month period. 

SUBSTANTIVE ALLEGATIONS 

Schwab's Best Execution Obligations 

12. Schwab has a duty of fair dealing. a duty to use reasonable diligence to 

ascertain the best market, and a duty of best execution in routing its clients· orders. 

13. The duty of best execution predates federal securities laws. and is rooted rn 

common law agency principles of undivided loyalty and reasonable care. In all instances, best 

execution requires the broker to put the interests of its customers ahead of its own and to use 

reasonable diligence so that the resultant price to the customer is as favorable as possible. 

J 4. Delivering best execution is fundamental to market integrity and to the delivery 

of good outcomes for investors who rely on agents to act in their best interests. Pursuant to 

best execution, brokers are required to use reasonable diligence to ascertain the best trading 

venue so that the resultant price to the customer is as favorable as possible. Brokers, such as 

Schwab. are not permitted to allow extraneous inducements to interfere \\ith their duty of best 

execution. 

15. In determining how to route Class member trades, Schwab is required to take 

into account and examine material differences in execution quality among the various market 

centers to which the orders may be routed. including execution price. market depth, order size 

and trading character of the security, efficient and reliable order handling systems and market 

4 Case No. 
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center service levels. speed. efficiency. and accuracy of executions. Schwab is not permitted 

to allow any other factors to interfere with its duty of best execution. 

16. Schwab is required to regularly compare the quality of executions it 1s 

obtaining for Class member orders routed to UBS to the executions Schwab could obtain from 

competing 111arket centers. But Schwab does not choose the ··best markeC for Plaintiff and 

Class 111c111bcr trades because Schwab does not give due consideration to the particular security 

being traded. or other relevant factors. Rather, Schwab has a binding contractual obligation to 

route nearly all trades to UBS. 

Schwab Routes Nearly All of Its Class Member Non-Directed Trades to UBS as Required 
by Contract 

17. Schwab acts in derogation of the fiduciary duties mved to its customers by 

fai I ing to even consider best execution for their orders. In breach of its duty of best execution 

and in violation or applicable law, Schwab directs nearly all of its clients' trade orders to UBS. 

a prc-dctcr111ined trading venue, pursuant to the Order Handling Agreements. 

18. Even though Schwab has eleven registered stock exchanges and more than fifty 

..alternate trading systems" to which Class member orders can be routed. Schwab sends 

virtually all Class member orders to a single venue. UBS. 

19. The Rule 606 Reports Schwab filed with the SEC further confirm that Schwab 

routes almost all of its clients" non-directed orders to UBS as required by the Order Handling 

Agreement. For example. in the fout1h quarter of 2014, Schwab routed between 93.8% of its 

non-directed orders for New York Stock Exchange, Inc. ("NYSE"')-listed securities to UBS. 

Similarly. in the foul1h quarter of 2014, Schwab routed 95.8% of its non-directed orders for 

NYSE Amcx or Regional Exchange-listed securities to UBS. In addition. in the fourth quarter 

of 2014. Schwab routed 93.9<Yo of its non-directed orders for NASDAQ-listed securities to 

UBS. 

20. In the third quarter of 2014, UBS received 93.7% of Schwab's non-directed 

orders for NYSE-listed securities. 96% of Schwab's non-directed orders for NYSE Arnex or 

5 Case No. 
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Regional Exchange-listed securities. and 94.YYo of Schwab's non-directed orders for 

NASDAQ-listed securities. 

21. In the second quarter of2014. UBS received 94.5% of Schwab's non-directed 

orders for NYSE-listed securities. 95. 7% of Schwab· s non-directed orders for NYSE Amex or 

Regional Exchange-listed securities. and 94.4% of Schwab· s non-directed orders for 

NASDAQ-listed securities. 

22. In the first quarter of 2014. UBS received 93.5% of Schwab's non-directed 

orders for NYSE-listed securities. 93.9<Yci of Sclnvab's non-directed orders for NYSE Amex or 

Regional Exchange-listed securities. and 94% of Schwab ·s non-directed orders for NASDAQ-

listed securities. 

)" In the fourth quarter of 2013. UBS received 93.2% of Schwab's non-directed_.). 

orders for NYSE-listed securities. 96.5% of Schwab's non-directed orders for NYSE Amex or 

Regional Exchange-listed securities, and 94.5% of Schwab's non-directed orders for 

NASDAQ-listed securities. 

24. In the third quarter of 2013. UBS received 94.7% of Schwab's non-directed 

orders for NYSE-listed securities. 92.8'% of Schwab's non-directed orders for NYSE Amex or 

Regional Exchange-listed securities. and 94.6% of Schwab's non-directed orders for 

NASDAQ-listed securities. 

25. In the second quarter of 2013. UBS received 97.8% of Schwab's non-directed 

orders for NYSE-listed securities. 96.5% of Schwab·s non-directed orders for NYSE Amex or 

Regional Exchange-listed securities. and 97.4% of Schwab's non-directed orders for 

NASDAQ-listed securities. 

26. In the first quarter of 2013. UBS received 99.2% of Schwab's non-directed 

orders for NYSE-listed securities, 99.7% of Schwab's non-directed orders for NYSE Amex or 

Regional Exchange-listed securities. and 99.9°/ci of Schwab's non-directed orders for 

NASDAQ-listed securities. 

27. In the fourth quarter of 2012, UBS received 99. l % of Schwab's non-directed 

orders for NYSE-listed securities, 99.5% of Schwab's non-directed orders for NYSE Amex or 
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Regional Exchange-I isted securities, and 99. 9% of Schwab· s non-directed orders for 

NASDAQ-listed securities. 

28. In the third quarter of 2012, UBS received 99.4% of Schwab's non-directed 

orders for NYSE-listed securities, 99.6% of Schwab's non-directed orders for NYSE Amcx or 

Regional Exchange-] isted securities, and 99. 9% or Schwab· s non-directed orders Jix 

NASDAQ-listed securities. 

29. In the second quarter of 2012, UBS received 98.l'Yo of Scll\vab·s non-directed 

orders for NYSE-listed securities, 98.7% of Schwab's non-directed orders for NYSE Amex or 

Regional Exchange-listed securities, and 93.8 % of Schwab· s non-directed orders for 

NASDAQ-listed securities. 

30. In the first quaiier of 2012, UBS received 99.7<Yc> of Schwab·s non-directed 

orders for NYSE-listed securities, 99.9% of Schwab's non-directed orders f()r NYSE Amex or 

Regional Exchange-listed securities, and 99. 9% of Schwab· s non-directed orders for 

NASDAQ-listed securities. 

31. It appears that Schwab sends at least 95% of its non-directed orders to UBS in 

any 12 month period as required by the Order Handling Agreement. 

32. By routing nearly all Class member non-directed orders to UBS pursuant to the 

Order Handling Agreement, Schwab fails to exercise due care in executing its clients· orders, 

which deprives Class members of more preferential trading opportunities in the wider 

marketplace. Schwab is not considering optimal execution price, market depth. order size and 

trading character of the security, efficient and reliable order handling systems and market 

center service levels, speed, efficiency, and accuracy of execution as it is required to do. 

Schwab derogated its duty to use reasonable care in choosing the market center to which 

individual (or categories of) orders should be routed. Instead. Schwab lets its contractual 

obligations determine its order routing decisions. 

33. Schwab's routing of nearly all Class member non-directed orders to UBS does 

not allow Class members to receive the most advantageous price for their trades. The Order 

Handling Agreement explicitly allows UBS to trade against Class member orders for its own 
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account. and capture trading opportunities for itself that would be othenvise available to 

Plaintiff and the Class in the broader marketplace, thus depriving them of the best price 

available. 

34. In addition. UBS regularly and routinely executes Class member trades at 

prices less favorable than the best price available in the broader marketplace, thus depriving 

Plaintiff and Class members of the best e:-.:ecution for their orders. 

CLASS ACTION ALLEGATIONS 

35. Plaintiff brings this case as a class action pursuant to Rules 23(b)(2). (b)(3). and 

(c)(4) ofthe Federal Rules of Civil Procedure. The proposed Class consists of all persons who 

placed non-directed orders with Schwab that were executed until the date notice is 

disseminated to the Class. 

36. The Class excludes Schwab's officers and directors, current or former 

employees. as well as their immediate family members, other broker dealers, as well as any 

judge, justice or judicial officer presiding over this matter and members of their immediate 

families and judicial staff. 

37. Nurnerosity. The members of the Class are so numerous that their individual 

joinder is impracticable. Plaintiff is informed and believes, and on that basis alleges. that the 

proposed Class contains thousands of members. While the precise number of Class members 

is unknown to Plaintiff it is known to Defendant. 

38. Existence and Predominance of Common Questions of Law and Fact. 

Common questions or law and fact exist as to all members of the Class and predominate over 

any questions affecting only individual Class members. All members of the Class have been 

subject to the same conduct and their claims arise from the same legal claims. The 

common legal and factual questions include. but are not limited to, the following: 

(a) whether Schwab has a duty of best execution to Plaintiff and members 

of the Class: 

(b) whether Schwab has an obligation to obtain the most favorable terms 

reasonably available for the non-directed orders placed by Plaintiff and members of the Class: 
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(c) whether the Order Hand I ing Agreements impede Schwab's duty of best 

execution owed to Plaintiff and members of the Class: 

(d) whether Schwab engaged in unlawful or unfair business practices; 

(e) whether Schwab breached its fiduciary duty to Plaintiff and members of 

the Class: 

(1) whether the Plaintiff and the Class are entitled to i1~junctive relief; 

(g) whether the Plaintiff and the Class are entitled to declaratory relief: 

(h) whether Schwab has been unjustly enriched by its improper course of 

action; 

(i) whether any commissions or rebates received by Schwab in connection 

with the non-directed orders made by Plaintiff and the Class should be disgorged: and 

(j) whether Plaintiff and members of the Class are entitled to equitable 

relief: and the proper measure of that equitable relief. 

39. Typica/i~p. Plaintiffs claims are typical of the claims of the members of the 

Class in that Plaintiff is a member of the Class that he seeks to represent. 

40. Adequacy of Representation. Plaintiff will fairly and adequately protect the 

interests of the members of the Class. Plaintiff has retained counsel experienced in the 

prosecution of this type of class action litigation. Plaintiff has no adverse or antagonistic 

interests to those of the Class. 

41. Superiority. A class action is superior to all other available means for the fair 

and efficient adjudication of this controversy. Individualized litigation would create the 

danger of inconsistent or contradictory judgments arising from the same set of facts. 

Individualized litigation would also increase the delay and expense to all parties and the court 

system from the issues raised by this action. The burden and expense that would be entailed 

by individual litigation makes it impracticable or impossible for Class members to prosecute 

their claims individually. Further. the adjudication of this action presents no unusual 

management difficulties. 
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42. Unless a class is certified. Defendant will retain monies received as a result of 

its improper conduct. Unless a classwide injunction is issued, Schwab \viii continue to commit 

the violations alleged, and will continue to violate its duties of best execution in connection 

with orders placed by members of the Class. Schwab has acted or refused to act on grounds 

that are generally applicable to the Class so that injunctive and declaratory relief is appropriate 

to the Class as a whole. 

COUNT I 

Against Schwab.for Violation ofCalifornia Business & Pn~fessio11s Code§ 17200 

43. Plaintiff incorporates by reference and realleges each and every allegation 

contained above. as though fully set forth herein. 

44. Plaintiff, on behalf of himself and the Class, brings this cause of action pursuant 

to the California Business & Professions Code§ 17200. 

45. Business & Professions Code§ 17200 prohibits any '·unlawful ... business act 

or practice:· Schwab has violated § l 7200's prohibition against engaging in unlawful acts and 

practices by. inter alia, failing to ensure that its order routing practices complied with its --best 

execution·· responsibi I ities. 

46. Business & Professions Code § 17200 also prohibits any --unfair ... business 

act or practice." Schwab· s acts and practices as alleged herein also constitute ··unfair'· 

business acts and practices within the meaning of Business & Professions Code § 17200. er 

seq. 

47. There were reasonably available alternatives to further Schwab's legitimate 

business interests. other than the conduct described herein. 

48. Plaintiff is a ··person" within the meaning of California Business and 

Professions Code section 17204. has suffered injury, and lost money or property. and therefore 

has standing to bring this cause of action for injunctive relief: restitution. disgorgement. and 

other appropriate equitable relief. Plaintiff is concerned about Sclnvab's practices and is 

worried that the non-directed orders he places with Schwab have not been. and \viii not be. 

executed pursuant to Schwab's "best execution duties:· 
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49. Schwab has thus engaged in unlawful and unfair business acts and practices. 

entitling Plaintiff to judgment and equitable relief: as set forth in the Prayer for Relief. 

50. Additionally. pursuant to Business & Professions Code§ I 7203, Plaintiff seeks 

an order and injunction prohibiting Schwab from continuing with its improper market 

selection and order routing practices that do not conform to its ..best execution .. duties. 

COUNT II 

Against Schwab for Breach<~{FiducimT Duty 

51. Plaintiff incorporates by reference and realleges each and every allegation 

contained above, as though fully set forth herein. 

52. Schwab owed fiduciary duties to Plaintiff and the Class, including duties of best 

execution. 

53. Pursuant to its duty or best execution. Schwab was required to take into account 

material differences in execution quality among trading venues, including using reasonable 

diligence to ascertain the best trading venue so that the resultant price to Plaintiff and the Class 

was as favorable as possible. By utilizing the order routing policies and practices described 

above, which included routing nearly all of its customers' trades to UBS pursuant to 

contractual obligations. Schwab breached its fiduciary duty owed to Plaintiff and the Class. 

54. Schwab's customers have been damaged thereby, in an amount to be 

determined at trial. 

55. As a result ofSclwcab"s breach of fiduciary duty, Plaintiff and the Class are also 

entitled to an accounting and injunctive relier 

COUNT III 

Against Schwab for Unjust Enrichment 

56. Plaintiff incorporates by reference and realleges each and every allegation 

contained above, as though fully set f()rth herein. 

57. By its wrongful acts and omissions. Schwab was unjustly enriched at the 

expense of and to the detriment of Plaintiff and the Class. Schwab was unjustly enriched as a 
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result of the compensation it received while breaching fiduciary duties owed to Plaintiff and 

the Class. 

58. Plaintiff and the Class seek restitution from Schwab. and seek an order of this 

Court disgorging all profits, benefits, and other compensation obtained by Schwab from its 

wrongful conduct and fiduciary breaches. 

59. 	 Plaintiff and the Class have no adequate remedy at law. 


COUNT IV 


Against Schwab.for Declarato1J' Relief 

60. Plaintiff incorporates by reference and realleges each and every allegation 

contained above, as though fully set forth herein. 

61. A controversy has arisen and now exists between Plaintiff and Class members 

on the one hand and Schwab on the other. The controversy between the parties concerns 

Schwab's trade-routing policy and practice and its duty of best execution owed in connection 

with the trade orders it routes on behalf of Plaintiff and the Class. Plaintiff and Class members 

contend that by pre-determining where it will automatically route non-directed limit orders in 

the aggregate based on contractual obligations to UBS. Schwab violates its duty of best 

execution. including because it fails to use reasonable diligence to ascertain the best trading 

venue so that the resultant price to the customer is as favorable as possible. Schwab disputes 

these contentions and contends that it does not violate its duty of best execution when routing 

its customers' orders. 

62. Plaintiff requests a judicial determination of his rights and duties, and the rights 

and duties of absent Class members and a declaration as to whether Schwab ·s order routing 

practice breaches the duty of best execution owed to Plaintiff and Class members. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for relief in interim orders and by way of entry of final 

judgment in his favor, in favor of those he seeks to represent and against Defendant: 

A. Certifying this action as a class action and appointing Plaintiff as class 

representative and his counsel as class counsel: 
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B. Invalidating the prov1s1on of the current and any renewed Equities Order 

Handling Agreements that requires Schwab to route at least 95% of its customer·s orders to 

UBS: 

C. Awarding declaratory and injunctive relief as permitted by law or equity. 

including a judicial determination of the parties' rights and duties, enjoining Schwab from 

continuing the unlawful practices as set forth herein (including the improper order routing 

practices). imposing a constructive trust on 	all monies wrongfully obtained by Schwab. and 

directing Schwab to identify. with Court supervision, victims of its conduct and pay them 

damages, restitution and/or disgorgement of all monies acquired by Schwab by means of any 

act or practice declared by this Court to be wrongful; 

D. Awarding attorney's fees and costs; and 

E. Granting Plaintiff and the Class such other relief as the Court deems just and 

proper. 

.JURY TRIAL DEMAND 

Plaintiff demands a trial by jury for all of the claims asserted in this Complaint so 

triable . 

Dated: May 8. 2015 	 BLOOD HURST & O'REARDON. LLP 
TIMOTHY G. BLOOD (149343) 
THOMAS J. O'REARDON II (247952) 
SARAH BOOT (253658) 

By: sl Timothv G. Blood 
TIMOTHY G. BLOOD 

70 I B Street, Suite 1700 
San Diego, CA 9210 I 
Tel: 619J338-l 100 
619/338-1101 (fax) 
tb lood(QJ,bholaw .com 
toreardon@bho law .com 
sboot@bholaw.com 

ROBBINS ARROYO LLP 
BRIAN .J. ROBBINS (190264) 
KEVIN A. SEELY ( 199982) 
ASHLEY R. RIFKIN (246602) 
LEONID KANDINOV (29650) 
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600 B Street. Suite 1900 
San Diego. CA 9210 l 
Tel: 619/525-3990 
619/525-3991 (fax) 
brobbinsic/)robbinsarrovo.com 
kscc I v({/:rc)bb insarrovo~corn 
ari fk i~1ia1robb i nsarro-vo .corn 
I kand i novCZlrobb insa'rroyo.com 

FINKELSTEIN & KRINSK LLP 
JEFFREY R. KRINSK (109234) 
WILLIAM R. RESTIS (246823) 
DA YID J. HARRIS. JR. (286204) 
550 \Vest C Street. Suite 1760 
San Diego. CA 92I01 
Tel: 619/238-1333 
619/238-5425 (fax) 
jrkrZi'classact ion law .corn 
·wrr1(/1c lassact ion I aw .corn 
dj lvti':c lassact ion !av\ .corn 

Attorners for P!ointifland the Class 
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precedence, and box l or 2 should be marked. 
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numbers and the corresponding judge names for such cases. 

Date and Attorney Signature. Date and sign the civil cover sheet. 




