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GREGORY EVAN GOLDSTEIN'S REPLY BRIEF IN SUPPORT OF MOTION TO
STAY

FINRA's brief misses the point in several respects:
1. FINRA does not take notice of its Regulatory Notice 13-06 (Exhibit "A" hereto)
containing Amended

Rule

8210,

effective

February 25,

2013,

and

supplementary material. While Amended Rule 8210 could be read to include
at least some of FINRA's requests that were challenged by Goldstein in the
FINRA proceeding, Rule 8210 does not cover those requests.

Thus,

Amended Rule 8210 gives FINRA the right to inspect and copy, books,
records and accounts with respect to any matter involved in its investigation
"that is in such member's or person's possession, custody or control."
According to the supplementary material to Amended Rule 8210, this
"includes but is not limited to records relating to a FINRA investigation of
outside business activities .... " Whether FINRA can request, for all practical
purposes, all records of an outside business, as it has done at bar, remains

an open issue. Certainly Rule 8210, as it presently exists, and as it existed at
the times involved in this proceeding, does not include the language quoted
above or the supplemental material.

Indeed, it is clear, as set forth in

Goldstein's Motion To Stay that the possession and control element
contained in Amended Rule 8210 was not part of the original rule. For these
reasons Goldstein's appeal is meritorious and likely to succeed. Accordingly,
his suspension and bar should be stayed pending a Commission decision.
2. No matter how FINRA characterizes it, the fact is that Marquis Financial
Services is owned by Steven Gregory Securities which is owned by Wall
Street at Home. These companies are, by definition, not one and the same,
nor are the latter two in the securities business.
3. There is no evidence in the record that shows that the consulting work
Goldstein admittedly performed for Wall Street for and on behalf of Wall
Street at Home's clients is "closely related to his securities work" nor that any
of the consulting work that Goldstein performed for Wall Street at Home's
clients is for a company whose securities were recommended to customers of
Marquis Financial.

Despite the laundry list of potential violations FINRA

proclaims it is looking into, the breadth of its requests for documents and
information make clear it is, in reality, investigating Wall Street at Home, a
non-member third-party.
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4. Morton Bruce Erenstein, Exchange Act Release No. 56768, 2007 SEC Lexis
2596 (November 8, 2007), relied upon by FINRA, is inapplicable. That case
involved Erenstein's failure to produce personal tax returns.

Goldstein

provided his personal tax returns to FINRA at its request.
5. FINRA's reliance upon CMG Institutional Trading, LLC, Exchange Act
Release No. 59325, 2009 SEC Lexis 215 (January 30, 2009) is also
inaccurate.

The scenario there revolved around, among other things, net

capital violations of CMG Institutional Trading, LLC and the source of the
funds utilized to supposedly satisfy those net capital deficiencies. The CMG
case, involving documents respecting source of funds for capital to a
broker/dealer, is diametrically opposed to the private and confidential
information and documents of Wall Street at Home, a non-member thirdparty, FINRA seeks at bar.
6. FINRA's argument regarding Goldstein's privacy and confidentiality issues
that FINRA investigations are "non-public and confidential" and that Goldstein
may request a protective order to "ensure the confidentiality of particular
documents" is nothing more than a red herring. What FINRA fails to state is
that it cannot protect any such documents or information from any person or
entity that saw fit to subpoena them. None of the protections of the Federal
Rules of Civil Procedure and federal Freedom of Information Act, or any other
similar state law, is available to Goldstein or Wall Street were Goldstein to
make production to FINRA. Indeed, FINRA could produce such information
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and documents pursuant to a subpoena without even advising Goldstein or
Wall Street that it is doing so.
7. Moreover, if Goldstein were to produce the documents requested to FINRA
during this appeal, such production may make the appeal moot.

More

significantly, if the documents were produced to FINRA and then subpoenaed
by an outside party, be it a competitor or not, this private and confidential
information Goldstein provided to FINRA could become publicly available, a
matter which could not thereafter be cured by Commission decision or
otherwise. Accordingly, that the injury to Goldstein and Wall Street could well
be irreparable is beyond question.
For all of these reasons, as well as the reasons set forth in Goldstein's Motion To
Stay, and the exhibits thereto, the issues raised by Goldstein on his appeal are without
doubt meritorious, Goldstein is likely to prevail on Commission review, Goldstein and
Wall Street will suffer irreparable injury if the stay sought is not granted during the
period of the appeal, there is no real injury to any other party were the stay to be
granted until Commission review is completed and it is clearly in the public interest that
the scope of Rule 8210, as well as the attendant confidentiality and privacy issues, be
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determined; and particularly whether Rule 8210, prior to its amendment, reaches the
documents and information sought by FINRA Enforcement at bar.

Dated: January 31, 2013
Garden City, New York
BURKHART, WEXLER & HIRSCHBERG,LLP

.,~}?
Martin[P. Unger
lan JjFrimet
Attorneys for Gregory Evan Goldstein
585 Stewart Avenue, Suite 750
Garden City, New York 11530
Tel: (516)222-2230
Fax:(516)222-8803
E-mail: munger@bwh-law.com
E-mail: ifrimet@bwh-law.com
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FINRA's Information and
Testimony Requests

Notice Type

SEC Approves Amendments to Rule 8210

.,_ Rule Amendment

Effective Date: February 25, 2013

Suggested Routing

Executive Summary
The SEC approved amendments to FINRA Rule 82101 to:
...

clarify the scope of FINRA's authority under Rule 8210 to inspect and
copy the books, records and accounts of member firms, associated
persons and persons subject to FINRA's jurisdiction;

...

specify the method of service for certain unregistered persons under
the rule; and

...

authorize service of requests under the rule on attorneys who are
representing firms, associated persons or persons subject to FINRA's
jurisdiction.

... Compliance
... Legal
... Senior Management

KeyTopics
• Information and Te~timony
... Inspection and CopyingofB()oks
and Records
··

Refer.enced Rules &Notices
1!- FINRA Rule8;ho

...

NTM99~77

The text of the amended rule, including Supplementary Material, is set forth
in Attachment A. The amendments are effective on February 25, 2013.
Questions concerning this Notice should be directed to:
...

Alan Lawhead, Vice President and Director, Appellate Group, at
(202) 728-8853; or

...

Matthew E. Vitek, Assistant General Counsel, Office of General Counsel,
at (202) 728-8156.
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Background & Discussion
FINRA Rule 8210 grants FINRA staff and adjudicators authority to inspect and copy the
books, records and accounts of member firms, associated persons and other persons
over whom FINRA has jurisdiction. The SEC's approval of FINRA's proposed rule change
means the amended rule now specifies that FINRA staff and adjudicators have the right
to inspect and copy information in the "possession, custody or control" of the member
firm, associated person or person over whom FINRA has jurisdiction. FINRA added the
phrase "possession, custody or control" to link this concept to the existing body of case
law that has defined possession, custody or control as used in Rule 34 of the Federal Rules
of Civil Procedure. For example, in using the word "control," the amended rule requires
firms, associated persons and other persons over whom FINRA has jurisdiction to provide
records that they have the legal right, authority or ability to obtain upon demand. 2 FINRA
also added Supplementary Material .01 to address what books, records and accounts are
covered by the rule. The broad scope of books, records and accounts covered by the rule
includes records relating to a FINRA investigation of outside business activities, private
securities transactions, and possible violations of just and equitable principles of trade,
other FINRA rules, MSRB rules and the federal securities laws. 3 The Supplementary Material
further indicates that all aspects of the relationship between a broker-dealer and its
associated persons are potentially the subject of a Rule 8210 request.
The amended rule addresses how FINRA staff or an adjudicator serves a Rule 8210 request
on an associated but unregistered person.4 The Central Registration Depository (CRD®)
generally does not contain addresses for unregistered persons. 5 The amended rule therefore
allows service at a business address or a home address. FINRA will send a Rule 8210 request
to a firm's business address when an unregistered person is associated with the firm. FINRA
will personally serve an unregistered person who is not currently associated with a firm. 6
The amended rule allows FINRA to serve a Rule 8210 request on the attorney for a member
firm, associated person or person subject to FINRA's jurisdiction. The amended rule provides
that, if FINRA staff or an adjudicator knows that a firm, associated person or person subject
to FINRA's jurisdiction is represented by counsel regarding the matter in question, notice
of a Rule 8210 request will be provided to counsel rather than to the client. It is accordingly
the responsibility of a firm, associated person or person subject to FINRA's jurisdiction to
communicate clearly to FINRA staff when they are being represented by an attorney in
responding to a Rule 8210 request. When FINRA sends a Rule 8210 request to counsel,
counsel receives it as the authorized agent for the firm, associated person or person subject
to FINRA's jurisdiction. In this situation, service ofthe request on counsel is treated the
same as service on the client.
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Endnotes
1.

See Securities Exchange Act Release No. 68386

5.

The amended rule therefore does not rely on
an unregistered person to update CRD with his
or her current address. Firms and registered
persons, in contrast, have an affirmative duty
to update CRD with their current address for
at least two years after they have had their
registration terminated. See Notice to Members
99-77 (Sept.1999).

6.

The amended rule provides that notice will
be deemed received by the associated person
upon personal service, as specified in FINRA Rule
9134(a)(1).

(Dec. 7, 2012), 77 FR 74253 (Dec. 13, 2012) (Order
Approving Proposed Rule Change; File No. SRFINRA-2009-060).

2.

See Camden Iron & Metal v. Marubeni Am. Corp.,

138 F.R.D. 438, 441 (D.N.J.1991) ("Federal courts
construe 'control' very broadly").
3.

In a 2006 opinion, the SEC expressed skepticism
regarding FINRA's argument that an associated
person was required to provide documents
because they were in his possession and
control. See Jay Alan Ochanpaugh, Exchange
Act Release No. 54363, 2006 SEC LEXIS 1926,
at '19 (Aug. 25, 2006). The SEC accepted, for
the purpose of its decision, that a "possession
and control" standard applied, but concluded
that "[FINRA] has not met its burden of proof
to meet even that standard." ld. 2006 SEC LEXIS
1926, at •22. By adding the phrase "possession,
custody or control," the amended rule removes
this uncertainty identified in the Ochanpaugh
opinion.

4.

All associated persons are not necessarily
registered persons. FINRA's By-Laws define
"associated person of a member" or "person
associated with a member" as: "(1) a natural
person who is registered or has applied for
registration under the Rules of the Corporation;
(2) a sole proprietor, partner, officer, director, or
branch manager of a member, or other natural
person occupying a similar status or performing
similar functions, or a natural person engaged
in the investment banking or securities business
who is directly or indirectly controlling or
controlled by a member, whether or not any such
person is registered or exempt from registration
with the Corporation under these By-Laws orthe
Rules of the Corporation; and (3) for purposes of
Rule 8210, any other person listed in Schedule
A of Form BD of a member". See FINRA By-Laws,
Art. I (rr).

Regulatory Notice
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Attachment A
Below is the text oft he amended FINRA Rule 8210. New language is underlined.

*"' * ....

8200. INVESTIGATIONS
8210. Provision of Information and Testimony and Inspection and Copying of
Books

(a) Authority of Adjudicator and FINRA Staff
For the purpose of an investigation, complaint, examination, or proceeding authorized
by the FINRA By-Laws or rules, an Adjudicator or FINRA staff shall have the right to:

(1) require a member, person associated with a member, or any other person
subject to FINRA's jurisdiction to provide information orally, in writing, or electronically
(if the requested information is, or is required to be, maintained in electronic form) and
to testify at a location specified by FINRA staff, under oath or affirmation administered
by a court reporter or a notary public if requested, with respect to any matter involved
in the investigation, complaint, examination, or proceeding; and

(2) inspect and copy the books, records, and accounts of such member or person
with respect to any matter involved in the investigation, complaint, examination, or
proceeding that is in such member's or person's possession, custody or control.
(b) through (c) No Change.

(d) Notice
A notice under this Rule shall be deemed received by the member or currently or
formerly registered person to whom it is directed by mailing or otherwise transmitting
the notice to the last known business address of the member or the last known residential
address of the person as reflected in the Central Registration Depository. With respect
to a person who is currently associated with a member in an unregistered capacity, a
notice under this Rule shall be deemed received by the person by mailing or otherwise
transmitting the notice to the last known business address of the member as reflected in
the Central Registration Depository. With respect to a person subject to FINRA's jurisdiction
who was formerly associated with a member in an unregistered capacity, a notice under
this Rule shall be deemed received by the person upon personal service, as set forth in
Rule 9134(a)(l). If the Adjudicator or FINRA staff responsible for mailing or otherwise
transmitting the notice to the member or person has actual knowledge that the address in
the Central Registration Depository is out of date or inaccurate, then a copy of the notice
shall be mailed or otherwise transmitted to:
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(1) the last known business address of the member or the last known residential
address of the person as reflected in the Central Registration Depository; and
(2) any other more current address of the member or the person known to the
Adjudicator or FINRA staff who is responsible for mailing or otherwise transmitting the
notice.
If the Adjudicator or FINRA staff responsible for mailing or otherwise transmitting
the notice to the member or person knows that the member or person is represented by
counsel regarding the investigation, complaint, examination, or proceeding that is the
subject of the notice, then the notice shall be served upon counsel by mailing or otherwise
transmitting the notice to the counsel in lieu of the member or person, and any notice
served upon counsel shall be deemed received by the member or person.
(e) through (g) No Change.
• • • Supplementary Material:-------------.01 Books and Records Relating to Investigations. This rule requires FINRA members,

associated persons and persons subject to FINRA's jurisdiction to provide FINRA staff and
adjudicators with requested books, records and accounts. In specifying the books, records
and accounts "of such member or person," paragraph (a) of the rule refers to books, records
and accounts that the broker-dealer or its associated persons make or keep relating to its
operation as a broker-dealer or relating to the person's association with the member. This
includes but is not limited to records relating to a FINRA investigation of outside business
activities, private securities transactions or possible violations of just and equitable
principles of trade, as well as other FINRA rules, MSRB rules, and the federal securities
laws. It does not ordinarily include books and records that are in the possession, custody
or control of a member or associated person, but whose bona fide ownership is held by
an independent third party and the records are unrelated to the business ofthe member.
The rule requires, however, that a FINRA member, associated person, or person subject to
FINRA's jurisdiction must make available its books, records or accounts when these books,
records or accounts are in the possession of another person or entity, such as a professional
service provider, but the FINRA member, associated person or person subject to FINRA's
jurisdiction controls or has a right to demand them.

*** **
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