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Pursuant t-o Rule·450, the Division of Enfo.rcemerit. ("Di~ision") respectftdty submits this 
1 

• j ' , •' , I j, f ,* ' I I 

~p~sitionBn~f in re~Pa~e t~,.Respondent.· J~~~n: Ko~er~s (~'l<lo~er'') Briefilt S~rt of . . . ' . . ' . '· 
• " :. · ' ·,•,, fo· , :• ' : . :" • ' 

. . ·Reversal of,lei~~ Deii.s~on Dated Nov.' s; ·~ol:l ("i<:o,nrier~s ·~rief"): 
•;,• 

' ' ' W~ ': ; I : : ~ :, ' : ';;' ' ' ·;1.,' ' .. . 
ol • : •1:· .! 

·:I.. · IN:rRQDlJCTION .. :..... .,,,. ·:··· . 
- • '.1 .. ' l•:i • •1 ,, . 

' •::! I !, ' ' ' > ' ' I ' : I !~ ! ' ' : I I J , ~ ! ' I ' ' ,: ': : : : : 

This is (fchwnirig ·c~e that presents·the' Coriuni'ssien·witti·a qll.esiion: should a·broker ·. 
, I , ~ > < t1 

• . .. .. .•. . ' . : ·· ~ "!! ~ ;. ~ l . . ' • . . . . ' ' . 
• ac~sed ofch~in:g. ~epermitted to plhce ; i~.contest a·f~tomer's in~~ent,.~bj~ectives .using 

. ,.... 
'· acc~unt documents that ~e~~ ·manipcl~ted: .~:~·~ ·broker~ That is. e~tly·w~t. ~~ppe.ned· ~ere. 

' ' ' "I ' ' I : : I ' ' 

·'111e answer ll_l~st be. ~· ~soun~ngno, and. th'anii~tes .the resolution of.~s ··appeal) 

As: thela~,jud~~.f~un~ :fu~recdtd~~~~s'tbat d~ng 2009, Konn~;~ ~en: a-registe~ed ·.·::a! 
' ' ; : + I o ' ' ,:j: ' II f, I I ~ < I ' : t ' ' ' ' ', : ' ' ' ' 

. .. 
• ··representative at. ~tok.er~d~aler. JiTurner·~·:9:>:·~: L.Ltl :{(<)pTurner"),,churned the ~c·ouni'ofhis;. '· ··. .. ~ ... 

.. . • , , . ......, ' t' ,, , :• .I,· .. . . · 

•' ·. , customer, H~~n~·.f~pnci: the type o'fcustomer lie w~. tli.tl~ looking_ . 
: 

' • ·• • ; • ' ;; ; • '. ' J I ; ' : i j~ ': ,. . ' ' •.: ' ' '·• ' • • ' ~ , : • . .., 
:for- someone With liille:investing ~peri~~~;ncn~~per!~nce at aJl in·Qigh-r;i,sk, frequent trading, 

,;, 

;I;· 
,··: ' · :1and s~cienU;. e~ti~~d 

0 

by ~~~~~5'sli~~·.~~s~~~jt~h.· ~o · s~n~·.~im ~me mon~Y.~ Ko~er· , ., 
0 'i ' ~ ! I' ' • < o 1 ~ I ' " ' l'i', :, ' :' : I I >! o 11 ' ; : : , , , I • •4 • I , , !

0 1 
1 0 ; ~.:convinced_ _~o '!nV,est '.'iith~him, a;l~~~~p 'ptoc~e~ed to engage in what amount~. to:.day ... 

'I 

' ' ' • •' f ' : ,; ~ ' ' : ! '' d'; • ' ' ; '! t.:. ' •t ' t' '' • j l ' ' ' I < I :I • 

' · 
trading :without explainirig·the risks;to..the Un~qplllst~cated farmer. from::fowa. · ·· ··· .. ! 

~ •• • • lj· ~. ' • • •• 

I ' : ' ,' ·: : ·, . ~, '!I • ' .; , ' 

Making his .fra~d·e>ql~nentiall~.:~yor~~?~ ~onn~·.trie~ tb game the·sys~en'l fo~ protectio~· 

As the Division•established·Bnd ihe ' la~judg~~agr~, K0nner carefully mimip~~ted the JP 
• : . :.. :: ,, , • · ·~. '! 

. Turner account d9cumentS fl1~t reeorde-~si~:estrn.ent objectives,.risk t~lemnc~ and net 
. ' 

worth by pre-filling.them. .In orde~ to gef:• .~.sig}t.thern, Konner lied·to- abou~ the 
'! ' ' ' , • ' .1 : ,I ; ! ' I •'t ' • ' ' . 

import and meani~g oftllose dOcuments, ~bio,~. then.b~e part ofCarlson,·s'J~ T~eracco~.i, 
' . • • • ,· ~ ... r ;. • • ' : ... • • . 

file. On paper~ Konner made- err6n.~~my 1~~ like he could a(ford>and want~d·~ to · 
.. . . 

speculate. 

Konner m~p~at~ these do~um.etits :as..a m~ to·an.end. once in-s.file, 
'I•. 

Konner believ~.d those 'docUI)lents·gave~ .¢Ute):Han~he to·.recomm~d' hundreds of trades to · 
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. ., 

-(not to mention executing doze~ JP0t;e ·~~~-·s authoci741tion), while also, ... 
' , 

0 
I' o' f' 1 o: , , ' , ' ,: 0 

I• 

~hielding Konner fr0~..i~~~ce by 'tbe:~omp),t~6t:. dep~ment. - expr~s~ly told · . ~, 
' • I ! ~ ••, : •' . . . I • 

,.··Konner he wasn't ~orth'lmiti6~s :md·~t' ·oo'·df~l.~.warlt· tQ. ,iose meney, but:tha~ .didn;t mattezl oto. . ,,· .. '": ·· · 
I ' ' 1: 0: : ' ' > < ' l •' ' ' : ' o .. • :• ' ~ < '•: ; < •I I ' ' ' 'I t ' '':J 

.... ·.· ..... '. . Ko~er becausehfi :h,~d,.~~Ufact~ed. aoct¢lep~·.:~a}in.g-· ~as worth SZSmillion:·~d. was: ·. .' '; ·" 
•i :. . ·;. :.:. . , ·.:: .. . .. . ·.· .. ·. . . .~~r: ..:·..~ . ~ .· ... .. . ~ , . . ... .. . .: . ...· ..=! •• •• 

. ,,.. . :···• an experienced spectilator:. 1 "Ev~n:iiow~. Koliriet:·1~ ;$\.ttem~~g to ~~~n~ his ~ot;tdnct using the .. · ·: ,. 
, , , • <l ' ' I ' ' . " • • ; ·· • '•" • • ', ''• t!•1 , ·~.f ..:,' •; ;I' "' ' • ' ' 

;, . same fi!Jsified investm.~nt p@ject;iyes hem~r~ei6ir. ·count ·docu~ents. ...•; .. :. t._'s ac
·· :•I . • • : ,, • ; • :;. • : : • • • • : •••• ": I" .,,: .. : .. ,:,. . . . .. . .. : : ".. .:' .. . I ' 

':·~ ' 
Konnet claims this i~~not a pio form,~ ap~. bu1, m·fact, it is. Konne~··s Brief,p.6. .Aziy · 

'!: : , , . ', -.. , , • ., : . I~ •· •: , , . • , • . ' , ; !' j j 

· coo'Ventional approaeh::to tli~~videl)~e phuril.J. sli~~s;. that the ttbding ih.the Was , .. 
' ' t ~ : ' :• I I I I If t I • ' ' , ' •o' ' ' ' ' • ' I 1 ' ' ' , ' ' ' • 

...,. ~ ·· excessive, that Konner ~.ad de,.(~~}(; ·cop~dl:gveJ;the ~co~ and ,fuat.Konn~r adted'With scienter· 
r *' •," I ,, I I •> , .'1, 

, , 'r' !, ! ,' , •· ' ' ' , '•1 

·whe~ recommending ·an4!9.aTt1iAg.ouf~e ~~eS5ive.tr~ding he· contro~l~d. However, Konnt1r~s : 
' . ' .' . . ' . 

·.·: : 
·... ·. rigging of-s cilicount'J~o~~~ts·' ~:·.th~ ~~~ fact:ofthls case because, 'witPQ.~~ tho~e . . 

',, 1 
';I • , . •• • • ' ' ' " 

''' • t • ·: : ••• '! • " : . • . , 

-:.. documents, tcie.'q~nSC!rv,atjve:b~ec~:ve~ 'are'Unmistakable; leaving K0.nner 'With rio 
• '• j i! . ! t ~ • d jl l . ,. ; ·· • • 

• ·• ' ''1 :,!1 ,I t • , , t I • · : fo 

d·efense._ ·:. ,.. .. : ;~ ~ · .. ·· t 

. ", ·: .. ~ : .. · , C. ::' .. : • I 

The Commissio~ .~h~~d ;~ject .Ko~~r's. att~~~:to po~y- as.an aggressive· .. 
' ' . ' . . . ..~ .. ... :· ." . .: ;"~ .. ... . .' .: . ' . ' . . . : . .. .. . 

: speculator using the ~e:f~~:·~apers .he ~~Lt~·.~~if.ttld- in the first ·i~~ce and fu:ld ·· 

· that Konner churned,. th~·~~ii"~ount.:·..The:~~~Lssion shouid·als.~ i~r}ase s~cii~ns at least 

as strong as those·imposed below~ : 
' ~. 

II. FACTUAL.SUNfNfARY· 

The Divisi~m alleges ·that ~0nner ch~~ 's account during~009. That:year, . 
1 

",f ; · , ' • : ":r:•,, 

..:·.' ·there were 252 trans~cti.~;,~ : ~~ ~·:r~i?,~t·iri;v.olvh~g nearly $g..6:mi~lion in buys 

. and sells. The c0st-to-equi~· ratio,{or'·;~.a~~~pt dUring the chum.pe~iodwas J4.6% and 
,. '. : : .. ', :.. ..· i.: . 

·the turnover ratio was 17. [Do-g ;Ex.. l55.J.. DY·th.~-endrof2009-1ost approximate.Iy. 
. ::, . . . 

$54,000, while Konnet (a'higb"sf.pool' grad.~.. who· rh~ approximately $200~000 in 

2 
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· commissions that year) .m~de '$551Dq0 01n~a~g iri·-saccount alone.. ('f. jOS-~6; 359.;. 
. . 

.' · . • , . ; ' .:: : ,· ... .DOE Ex. l5S.] . ·:" ' :'· . 
•.4:l! ::~ • " 

. . ., ' ... .. . .:·"·: 
A~ Bacltgro.o..~ .on ~~n· I<onner. · ··. "·!· · : · ·~ 

! o \ ~ ' o • o I : ': .. ' ~,, : !~ :;~ o o ' : j: ! j > o , , > o :· ~
··· .1 J~n IvanKoDn.et~ a~ 39. at the ,tijn~n;f~~~! P.~arin~:live5 in Brooklyn, Ne'Y .Y9rk. [T~. · :'11· · 

• . ~ ' ... . . ' • . . • . ·:.j ...! ( . . •·· . • ' • • 

• . . ..1 ..... 304.] Konn~rgraduated:' fro~ ~lStaka+n . L~n~~l~j{tgh: Scllool . in 1991. [T. 3.05.}-He·attended . :,: .· ::: ·•; 
' . . . . . • ' :.'l . ~' ~: : : ': ,t ~. :. • • f • .., • 

' ' ! • . ;' ' " . :; t" ' ,· ' ' · , , .• ', IS 

K.ingsborough Communi:cy CG1~~ge in Bropkly.rl:f~:r;., aW.f.~xiinately .three months ·and ~~~mot" . .. '····· 
10 

' It " I 0 '< If', ' ' I •'' 4l ;, &, :-~ ; ~ • • ll1• 1 ' ° o o 1 , 
0 0 

0 

.receive adegree.. [T. 305.:.06.] . Konaer obta;ned a Sen~ 7·(!.ecurities··iicense: in:$eptember 1994.., 
' ' • , ' •I ' ' I* '" o ,,I If~ ' : ', I~~ ~· ~u :. . , ' " : ' ' I 

[r. 307.1 He also ho.l~-a.~pnes· o~ .~Blue~st&•:Hiz~:· .rr.'J{)7..}' He. h~s . work~d in.the . 
' · " ' ' ' " • • I. .· .. .. . ... . 

• , t j ' • 1 '· .. :· : ,*:' ~ ' • !I ~ ; • ' ' 

:securities·indu5tiy since 1994 and has.work~~ at more .fPan . ~ dozen·industry eiJ!.P.~oyers•0ver·the '' :· 
. ·f' ' ; •• ,· . ··!· . .! ··' ·::: :.. : . •• ·' '· 

• •f::; past ·.eightee~ years;. ~I)(j)~ p:x. · ~~,] :·! '· .. :. ··:'4 ·: •. ; : ~· _ {'' · " • . • . .. ' t , 

.. I !·, I . ; ~~ I •.• ~ ' ~. ~ .! : : • • : • I:: . . . ! • .• f 

Kormetcurreritlyworks·ill the~ectirltitlS · ina~. atD'PEC Partners in New.York.. (T.~ 
' ' ' 'j I ' o ' ' ' "' ~ "r: ~ : ! '• : ' ' •:, :; I•I II ' ;' ~ ' jj ' ' ' ' .. 

·· :.. ~12.] Prior to that, he::W;~ a i'egistered·r..e,P.tes~~#y~ .~&ll~ me ..~rboklyn branch.. oftipe 0f:JP. Turner · 
• • • t . . ... .,I' ,J . ' 

' ' ' ' ' • ' ' • .. , .'~ ,I • ' ' • ' • " 

· ..from September ~006 t~.~:p~c~p~r·201 ·~ ....f,r::3,08,99~1~:J7w~8.}' ··Konner's. car~er.i.n tp.e ,secuti.~es•· 
,' • • ..t • • ' ; • • •• • ' ~ ;· ·:. ~ ( • ' • 

··..:industry.has not been "'4tho~t blemish: Ko.~ei: sert~ecbi 2006 case aileging unall,~o.ri:zed ··· 
1 1 

' ' • • :: : ' ~~ I • ' : : I • '., 1 t : , ~ , ' , .: • • •, : ' • 1 

trading, .for $3000. [I, , 310~t: t; DOELEx.;' I;~at m~R"SEC-ATL 01086&-69.] Another :: 

custom~r· filed a FIN~· arbi~Jdn:ag~dst: ~~~~M~ ~¥~r201'2, alleging c~~ing, : ~~~g . 
'' • ' l o " , • , , 

otherv.iolations. -[T. 313~14;·nbE Sx. l14o· ~~.}~·lfn·~Q~&~ Konner.resigned from· ~ em~lo~er,. 
'.' ·'· 

Millennium Securities; his F,lNR.A repottistate5 'titat!1 h~ was · ~~permitted to resign." [f.' ').:14-lS:;1
,1 ! ' 'l l. ... ... . ' 


DOE Ex. 14at 17.J 

• • : • .: ; .. 11 • • 

While wor}cing at·JP r,h.her, Konri~'·~· pri~i~·~ponsibility was man~ging: customer 
,, • ! 'I . • 

accounts and updating customers:Qn the . m.~k~;;ij.clu~~·~; matdng trading recomm~dations. rr. .. .. . .:: ~= ;l . . .. .... : . . 

319-20; 346}· One of.Ko~er'si~ther respo~bilitie~ a&·a regiS:tered representative ai n;·1u~~ 
' ' ' ;'r•:~·, " ' : •• :I I ', ' 

was to gener.ate new business by 9btron.ing.na~ .cue;i~. rr 3'20-21.J Konner ag~ssiVely 
• I ',; 

sought new customers, spendi113,:the~~ands.~• y.ear,. o~ 'leads and making as many ~ 200 cold calls 

3 
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a day; two to three days a week. [T. 321 :.~4.]: .K.onner :.did·not use a trading strategy; inste¢;· he 
'I ·:,'lj' ',!,, I! :p ' 

· cond~cted a speculative type of:invest~g tbatin,:yol~~~~aCtive trading, and Iooked.for.customers · 
;I,:; 

. :who :w-ere Willing to go aleng, ~th it., :[T; :3~~.~· 3i5.;i:~425..26.} J,(o.ntler admitted:that his meth.od,,. :. 
':~ .. , 

' 'I ''I< '!' : 

•,' ' ' , !I'·''' I'' 1 ' ', ' 1 1 , I 

:. ·was not'appropriate for eyery 'CUSf,(!)rtl~r:, :[f'48~4.'J :Be4a.:use ofKonn~r.'s speculative style of': '[,'.. ' 
'' ' ' ' ' •;, ,'1 '''· 

' ' ' ' ' : : ! ' : ', I ' ' ' ~' !: 'I ; ' I, ; ' : ' ' ' ' ' ' ' " 

1,:, 
[,' 

''':investing, he acknowl~dgediit was important lhat!his customers be knowledgeable about''' ' ! ', 
, !, ' , ,:i,i' I •!, '• • ' 

invesling, and1that they understood~.and ~Emted.·t~· engigein,.gpeculation. [T..321-23; 325,..]:1•· 
: I' r 'I• I ,"' ''lilt;,:,, ' :: ' •: I ''' ' ,I ' 

. ' ' . :··:K,onner also understood that it.~~ ~ffiP~~:~.ith~~.diL~~metrs have•ithe·financia1 reSQ~~~s.: . · 
'' 1P 1' 1'h,; 

1 .,, 
' , i" needed mengage in spetu~ation MQ actiY,~', iraa~g~· '['J.l.:•332,] ' I '•' 

' •; ', 'I ~~~ ~ ' ' ~~ 'j ' ' 'I ' 

,'1! ' 

' Konner ~laims that. as part :oftb.e du~tpm~~ p:fqSpecting process,' he typically 'ask~ . 
·:: 

'I ~ paietuial new custOmers fot.a W:ide•~ari~ty, df'WQ~ti6n m~t to make sure that 'his inve~nnent .'·'. 
' li ' ' ' ' ' ', ,, 'i•ri'; 1'!:1'';11':;!111·· '''!: ' : ' :' ., ' ol ,' ;~ ! ''I'' " 

' 'style, was suitable for them;, in~ludi~g: aSking aboUt .their 'investm~nt; ~xperience and· objectiv~~· l ' ' ' 
,I ,' ol;lj,:,l '' ·•;:II':' ';;•i ,' ' I'' I '' :" '1 1 .1: 

"' ,, 
[T. 324-:27] I~ addition, whilei·h~. daim~!~o ha;.l-~i~v~~ ~orne general warnings.about

1 

1;;' I\ ol' ' ' ,: I' '': 'I' 1,; 'I ••:,
0 1 

.' .investtne~ts possibly losing v~~'· Kot4~ti qQt)d~hd tllat he did ~ot specifically Warn them. about 
0 1 0 

:• 1 ' : j • '! :, 1!::•1' ::':::1': , ool ' ,' , '.:.•1 

0 1

.. the,insks andictnnulative costs of.aetilv~'ttfiding>1 1i[T) 32~-31~ 333-34.]' ·~s:.a result, Konner:~ever. 

' : . ·:. :. : 4lscussed the: breakeven. rate ~r. tuino~~f .t~~·:~t:fm .J~~t'wi~ a pOtential ·or. exi~ting c~St~~er1.. 
' ' ' ' :::.!' ' '' 

1 
1 ,, • :' ' ,,1:1':1:1, ,' ' ··.. ' ' ' 

even;though'~e accounts [he} :Wa8.:haiid~~ .. ~.[~ere] set.. ui> for specula.tiy~,I.'\Ild high rate of 
' !1 1 

ttcl.dipg." [T. 332-34.} 

Kanner admitted he typically ~lled, ~t·.:the ~oUn.t opeiling documents for his rtew 
' I. '" ,' ' 

. customers. [T. 342-43.] At the rl~e Ko~:.w&~kedfor JP Turner~ the· finn periodically Sel!lt 
· : . ..lj. ~ .; :; ... ; · ~:r·!rl , . ·. . ·,··~ ,! 

.. disclosure documents to custon1ers·with ·actiyely:.trad~ accounts, including one calied an A~tive 
' ' ' 

,.. ... : .......::.r::!~)q. . . !1:! . , 


..Account Suitability Questieljlilaire that req~d :customers'to reaffmn .their investment 

' II'· ' ' ',,, ' :~>; ' ' 

' : tl·: ;,, ' ' ;· .·· . :. '': ' ' 

·. objectives, sign it, and return the form. W1ien, K:0mner~s customers wer~ to receive an, Active 
r , I ' .. ~, ,,',:, ~~·:·, ,i:·;.,,,' ,, :·1· , I :. 

Aecount Suitability Questiollruiire~ K6nliet:eith~:~Ued ou~,portions 1pfit, or arranged for 

The testimony ofKonner1s customers do~·~~t ~~pPort.:that assertion. [T'. Hm·75; 1930~34..] 
I •::~:,' 4 ' 
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so~ne else in his " ffice to partially. filUt.out~ : ~efhr¢: ~ding it to ·the .customer for signature• 
• •J ' .* ' • 

· · {T::S~W-72.] ··. :. '·" '-':...:.. · ·. · :· ~~ : ; ·: : < ·· · .1. • 

: !I . . . . . !<: 
... ... ·· ·.. ,At tl).e time Ke,tmer worked in tli'e:~r~t~~· ~· pf JP Turn~, the branch.managers 

,' ' • . ' ~ :· .. :! ~ ..' , . .: ·. I! " . • . . . 

... ·· ·· ~· . ·· w~;,Tames ~ideiis (''Sideris.'.') ~ John \Viii~~:d:.'Williani.S'),·who '&so served as the' ~ 1. 

' • '• ' • • ,: ' • ' , ' , ' , 'o: ,... ''<~· 1;,~ .~ ' · ,,, ;~,·~, " ·,; .: : " ' , . .. I' " ! · ~ ·: •' , • I 

. .branch~s toil:\pliance'officer. [T. 30~; 3H~:a ~-efl:tletatd ·~t.. n:ceiye ·a salaty wmle·wo*ing at.JP ... 
, I· i·, ; . ' . . . , ,, • . ~ ... :;. . ! I : : ,::1"', •. . • ,• • , . • 

:;:. . · :PUmer;·11,e instead received ~· pencentag~. of'c~~to.nS·andfees·generated b~.his customers'·. 

• f • • ', ' ' ! • l • ' ! . . . .· . ; . ' .. . ~ . ~, '. : . . .. .. !'.'l.j ... •: '. . • •. • 


··.. ·· ~· accoun~ At JP TUrner~ ctistQ.mers w~re:' t~i~1Ly~~fiat~e4ra: commission ranging.from 1% io 5% 
• • ~~ I ! ~ • • I. I • I' . ,· ,: I i~.;. .. : . .: . ' I ' • I t I I ,. 

·.. per ~e onh>th .P~hases :and:sales. {T. ~SQ.)"Under his 'aiiangement with.JP TW'1ler, koQner·.. 
•• . ' ' I ' • ' ,,t. ',, • : ,, ' :: " : , ',II " ' . • 

·· ·reta~ed 65% ofall commissions ~enera~ 6y•b,is,.cltit0:@er~~: ~unts, [T. 316-17..] Konner 

· .. .. . · : ' . ·:...·.:\: ..~ "· .. :· ,,.,,; · ' ~ .. . .... 

: . .:· made approximately $200,000 m·2009;· rt.: :3?,9,.1~ :K.~~er claimed to negotiate '\.",,;th:his 
 ••.j, 

• • • • > • • I. • • •• I -;-; ' .. . ~~~ 1., • .l''! :.: . .. . . . . . ..... 

. · .. c'u~tomers;ona·' tmde by trade b~is,: :~~ c~Jfrissi~,~~·c~g~!~~ ever.y. tran~ion. [T. 3.49:]' •' 
. ... ... . ... . . . . 

. : · Whil~ at·JP''I'umer', Konner w8S· s~·· aggt'~~·s~\!e. in':skkirig· n~ customers that h,e had.a. 
•• • ~ • • ' ' , •1, ', : ~~ i ' ' ,1 , ·. !1 • ' 

: : · ~~~e.~~bei·of "reneg~s." :or instan~ in:~~b~·~1~et: ex~~~· a suggested trade fe~r·a 

.. p,rosPec#ve customer and•:the ~tlstomer:I~~r1 r~~~q .~: pay.. l % ·36?l'-'12; 4349.] As a respl~ 
01 01 00 

0t • : ',, ' ' I ; • . : ,. • : ~ , • ' i 0 .' I :, ~ I : > 'f 1 

0 010 0 

·:·Konner.·.was placed on heightened supe~i~~n 2·a~~and 1. :Williams'and/or Sideris·began . 
l' . . .. i ~ . · ~ .. <• ' ' .. 

ronfirm~ng trades in Konner·s·new accowits. ·tf:r..36~:1-72; 4350J5L]
' . ., !.. ' • ' '·. lol' ' ' o 

.B. Background on iand History o~~is JP Turner Accouni2 

•:: • 

- ~,e 61' lit.-the~~eof~ehearlrig, i.s.a resident ofWinfield~ Iowa. 
, •• 1 • , .: • o J ~ 

[T. 1'6.52.] A lifel@:I,lg citi~n. of Iowa. C'at.lson· attend~~ Iowa 'State University and received a 
.. . . . · • . .. • . . ,. ' . ' · !!l. . ' 

degree in .animal science, [T, 1654~5S;].~ ptitnar:y occup.atiq~ f0r over thirty years ·has .· 
:•; I) 

• . ' '"t' . · · : : • . 

been corn and soybean farming. rr. ~656!"56;). 
•' 

...fbe relevant exhfb~ rela~~g tQ th~ estabti~~nlE~·atnt.ernmce:~.~ furidin,g O~s account at JP 
Turner include DQE Ex. 49.(4\ily 18, 2007'ac~unt ~ppli~~:'0!lP~ 7260 1'0).~ poiE E~t. SO (April 6, 2Q08 acwurit 
update fonn).:OOE E~. Sl (¥ey 1, 20.0S!llargiri·aecoWii a,Wli~ation), ·OOBEx~ 'S2. (pre-:filled active aecounHetter~, 
DOE E,x. 53' (March 23,2009 sign~dversion o~.pre~~)led :a<:lire accolll)t Jetter); OOE Ex. 54{February 21, 2Q.1.0 

· actiyuceount letter~Ex. l'::ZS (JPT·statement fot.~~~ a~.otmll*fore chUm period) andOOE Ex. 129 · 
(JPT statements for-·s account ·during Cbuirl'pw.kld : ' 

1 

' 5. 
• 

' 

2 
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· . expertise'to·trade stocbo~ his ownt::[T: .I~si~~a·:~."in~ies~ent eXi~rienceprio~ to o~~ning .. ! =- .......... 

··.. -: . :·. ·. -=' .'. . 


f • ~ • • • .. • • • • • • .
·t•' . 
~· . ·his JP Tiu:ner acC<lunt was limitedto IRAS'tiotding'~utual,.ft,mds anc4a single-brokerage acoount " . -· .. 

;, •, . • :,. • :,! .;,' ••. ,;· '"""!''!~ • • .,. , •. ' ....~It 

·· ... ·.: · -.that ty,p'ic~lytraded less thari. tlve tihies ,a· ~~~;::.LTf:l{)~a~:63.] ::i!e4~~ri~~d·the .pre-existing ··. ·...'.· ·~r\: .·..:· 
' . . ' . ' ' • ... . ·,'' :· ·.; -; : . 

,: · ·"· ...:,brokerage acc~~t as·cOnservative:.·rr. 1 •relied'<m:the 
I' • • ' ' ' ' ' - •· • • '~ • ,I j :• 

.;, ~~~ - · ..:... , ., rec<;>mm~nd8rlons: ofhis .~~kerfor.~~iew~~~~:~~il~ ea,ph}'e~. ~ [r:1:66;..~.] -does . s·:.:.. :· .>' 
. , . . .· . . . . ~·· ·· ·:..: :.. ::;r :'/ '''' ' . ll•" . . . . 

,: ' . ·;·•.. · . ·not perfo~: any hlvestmen.:tte~arch fot<tba~i~~~\Ult; ,~d :ne~er e.qg'age.~ in act~"'e trad~g. [T.. 
' ... It'' 

o ' • ' ' • I ' • ' ' o I 

" ·..·..~ · ..1662-63; 1·669,] Based on his testimon.y; 'h~·: ao~~~~~t~ppe.ar. to W)d~ci· what tlie terni , ::.. 
' I 

: . ' : ! . .. ' ' :: ~ ' ~. :.. .. I . . ' " . '• . ' ' . 

•" :: 
. . •. ··· "in~estment objectiVe" tneans as:it is..used·~~. !he·~llrl~rs inc:lustry, and w~ 'linable·to atticulate 

• ' f • ' I ' • : • ' .;," ! ' " ,.; • •,; ' •J J!':•,", ' • I t "• ~ I 

• ·; ·. 
1 

.. ·., .· the 'il)vestment. objectivciS" in his pre~JB .~~~~~~OJ.W;t.:JT•.l662J He ~O'es not.~glllarly read ~ ~ • : .. ••!•" ·..,~ -: . 
. ., . '~ . . . . 

, • , .. , ' , , t , I • ' 

:. ·: :.. ·; ~vestin~rit~rel_ated· periodicals, nor wateb~cstm~nt.:r~~~ed ·TY s~ows., [f. 1'664.] H;e does :not . · .. : ~ · ~-~; 

oWn. a.computer, ~d wiDle his wife .tf:~~ ~~~H{h~;~s it' "v~ little;'~ (T. 1'656.]:.... ··' ·..... 
' Ol, I II ......·.... . .. ·o~ed hls JP Twnen~~~tiWili ~j~~·: 2oo?..follo~~ ~ seues.ofcold calls from 

1 
10' ' • '• • : 0 ; '.~ • 1 I • •:~ i il!" ':' • ~. I • 

l(oM~- · [T. 166q-67.] During the·:co:urse q~ilmse caii~; which began lli April~ ~ound · 

.. .. Kottn~• to be ·a;.gpod salesmai:l. ~~-giiin~t~~i.t1fidb~~;i~~ ~~~er•s ~owle!dge about inv.esting:· .:'~·f ~;! ;: ~ 
' • ' ' • ' ' I ' '• • 

' ·· IT. 1~~6-69'.}13y tjhe time the account was:~:ned.~- hAd beguri ~to ~trust Ko~£~au5e 
. . ' .. . .. ' l!! J:': .. 

'he be~eyed Kohn~r taww .what he w.as doitig.mu.h~~ :l~oking out.for ·- s rbest interest. (T. 
. . ' .. . . 

1675-76.] 

J~onner was·on·notice re·gardin~-' s ~~~k ofsophistication·and investing 

.· ~~ence. ·D~in~ the cal~s before ~e ~~~~i~~-.~~ned,.. trild·Konn~r be was a 
• ' ' ' t : • •:"' ; •::' -~ "'"'": L : .'. .. 

'':. fanner. rr~ 1~70.] Regarding his _persOru;J_inyestJ;ri~.nt experience~: told Konner that 
lo ,I •-;;t~q ,:• "·.:~I• 


. 
0 

. 
'' 

'! ... ·,Jf" ~: . . 


.. previ6wty he had not done any tesearclr; :P!rt i~ :'.'had,always ·l~ft it up:1o somebody else, t(). . : .. . . ·.~...:~ ..,, .:: ·' . 
direct.any ·~c~ties tfad1ng. [T; 1.66~.1 ~~~ot ·ll!lde~stand investment ~bjectives and. 

. . . ,.. ....... . .. 

' I ' 

• · • I 

ri.sk tolerance as those terms are ~ed in the sediriti~·m~ustty.;. ~d in the. early discussions, told 
' , r ( . 

~ 
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' ' 

:Kanner in simp:}e..tenns that ·~e "wanted to make. ~l?n~l!.)md~ ~!didn't want. ~ lose money." [T. 
• • , 1 '' I . ~u ;,:t '. . ,., • , . 

'!;:• :1672•73,] . : 1'' . ; jjf ! I: ! ' , , ''"' , , , ' . ... 
. . • l !j . 

; .. .~ 

•• I • ·'' ' ' '. • • • • ' ' ; ·: •• ~~ I ..:.: ·1. . . 

·· · . Even tb.augh Konner ~knowledges. that~m~ eri~ business at.the time was spe¢ulation 


' . . : ~· • . • ' . •';· ' . : I..,;, I·' ' . ·:; 'I• ' ' . • ' .: ....,·.. 
:: · ....,. :;,· · 'tra.¢ing,· K.o~er :did not ~~plain spect4~Jio.J;I:-~·rie~.;-~ ~as..no r~llection.of , 

' 
: ' ' : ' • ' I " • 'l o4 .J, ,, • ' ..·:... .:·: .. .; ' 

· ·.. i · ,:.. . : :sJ?C=ctdation·or.~tiv~tradi~g even·being mentioned~; ..[J'~ : 1604:l ·~o~~f • Hkew.i~ di~ not make 
1
 

' ' ' t1 • , • ' , • ' , • , , • , : ~· ~: : ' • • ', , • ,1 ., , •
4 

I ' ' " o :' ,,'! o·· :·,r,, . .. .ru'IY attempt tO deter.m.ine whet~er~..9~.~J~. ~olii~~ctl'\!.e. ~g;. ~Md no · .,.. ....... ... 
1 

, .. : 1 • • ,, ' , . ,•,· ' , • , • ' ' ' · ' • ' ' ' I• I~ • ;,, , • , I•• ., , ' , ' 

• I ': '• • < 

.," :' · .; ,: .' . reco~lection 6f Konneni.Slcing him·what fii~ annlliM·~~:9~·9.i·net.worth were1, . [T. 1670; '673). . · 
' 'I : ' • ' ' , 

. .......:.~ • 1i·:· - also d~~ not r~ll K.6nner ~Jqpg ~h~~.~!-~~~inent~virigs were sufficient. · 

.·.;,...... :.::,' ;· .:·.~ :· ..{T•.1671·1.Regarding these·s~rne1 early c~Us~th· ~~r·,~tor~.he.opemed :hls acGOUnt~ -
1 1 


; ' "' ' " ' • ' •: ' 1 j il l ~' ~ o , o I ' 

0 

"1 • ' t : . ·· ·: q. d,pes ·notr~c'alt.anylliscu8si~n of the con~pt of.'ri;idblerariee. ['f.:·l672;' I674-75.J Konner 
' ' : ' • ' '' ' ' I I )~ ·. : • • ; ~ ' .. I :: ~: ,, • ' ' •, • 

:: ··:.i .i ~ · ..bever disc~s~ a tr~g ·strategy·with -l!.ei~Pefot6.. tJ1e a~untw~ opened o! after. 
1 1 .' .~ .••· ~:·r' .. •'.. 

' ' 1: , ' J o ~ : • ' ' ( ' ' , ~:"! ', ' : r. 1 , , I ,
0 

.:: . .. ..:--··wr:.' t673-74l!.. · :; .:· · ...~, . · :· : .n·.::! · .. ,,· ·... .. · · 
" J!: ' I •• o • • j o • Jl ' o' i I'~ o ~;, " J,; lo.' : ' 1: : o 0 . ...~ . '\' • • ;· • •1 ' 4< 

. ' .. ;:; iecei~ed · a l:irok~ge ~coUn.t;~pPli~~~6~; from· 111iliner thf!thad already 'been 1; • • . • 'i11, .. 
00 0 0

0 0 

L~ ': l 1 0' ' 0 : 
0 

, 1:• ': , , • o! . ' .·· filled out forhirn. ·{DOE Ex:: 49; T. 16.76-:71..] He.. l:fail·: 4lscussed:the.fomi and the infonnation. .'·'"':.. :· 
• . . . ~. ••. ·,, • ' • • • ' ' .. ••~••.; '':1 :." I; . .1 .,. ' . ' : 


· · : .. .•. requested,,with ~ormer pn the phone prior' tt:n~cei;v.4lg' 1t:. · [1.) 678.] The. ~nancial figures on the .. 

,. . . . " . ' . 

··· :form,. includiqg.a ~two$ 'of$700,00.0~. :were'actui~te·f0~ as .of Jul¥2007. The 
. . '. . . 

l 'f t '!,, ' I • 

inv~stment objectives on t4e form are1~ed.: (1·)·~.g ptofits.;· ~~). speculation; and (3) capital 

ap~;reciati:ort.JDO~. Eic . 491- did :~ot·s~lec~~~ein,yestment obj~~ves, and did not fully.. . 

1. understand.the ·choices. (T. 1679-&0 . } ·;Beca'¥1e . ~e : di$ti11I.l~~stand them- coJl}dnot 
' · . . ' . ·. 

' ' I ' ' ' ' ' •! : ' ' 

have agreed in any meaningful way to the · choices-~ked: J,y ;K~nner, alth~mgh. he was w1llfug.to. 
. '.. ' . 

.. .~ 
!~ . • K.onn-r · his' case. Kr:mner's Brief, pp. 11; 18- 1r~ e~dly, cites ~is testimony~ sbmehp~ ~\lW,ortlhg ~. 
Tho fact that ''wllntedto.make money" .f>S·tQ~eri\Qrk~ble -every investor, hopes 'that thelr invesnnent 
will ~c~ease in v~lue~ J(Ot\n~ convenient!~ i~ore~~'.s ~.~ed testimony Ind~catlng that he alsO' told 'Konner 
:h~. ~i,d . not want t9. lose m~ey, thus.expressmg al(en1on t~. nruv .[T. 'l'6:r2·73-~J ' . . . . . . . . 
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· '~' a few chances~' with the small amot1nt .ofme?.~~·:~~,5HG) h~ was:~sing, to fund the account. 
. .;.• ' 

. .fT; 1676; 1680.] . ~; . · · : j::· : ~: ::· . :: : : : :;. ; ,. · ,• · . . 
' ! : . . . . . :!· . 

. .. ···!: ·: 11 . .. In April20~:s~· rec~iy~d~ap~~:fiH~..~~f:?~l;l.t: ~rl?.~~ fom fi&m ~P. !:umer.. (DOE 

-· .. . ··.;., ·£x.:~0; T. 1693.) .By. :~ttjme,- hs:~·in'c~6~em·:~~JP. T-mn~r acco:unt· b~lance to' . 
' ,.·.· . ' .:· . ~~roximately S2QO,G.OO, usfrig money.he obta~~d tf~ih. -s~~ of~~ and~that,~e w~.~d n~d.iu 

01 0 

0 


0 


; : , • , ol ;: :•I: ~ ·, .,, > ' ; d • 


0 

0 

·.~.. ·ilie fall to .pay farming bills. ·[T. 1695.,96:]., 'The:mB~Y::r~p~~sented i: 60~70%of· his liqui,c,l assets at 
• t ' ' '.. • > , I • ' : : • · ' ' ' 

: . · .· ~e. ti:me. ·[T. 1697.].· -old'K~inmer. ~e~~~;rtii:O~; ~H1e co,uld .not ~ffor.d''to .lose,his 
•• • • • • • • ' ' . ·:· : ; !'' . ' • • 

!. ~ : ..inv~erii, !atld he don'li~yed · to, .Ko~~r ·~t,;h'~V·~~\i{~r~· money.at stake.reduced his willingness 
.., ..•. I.. .. 

. ' . ,• . . .. . ~.! • . " . ' . . 

.··to take risks..[T. ·1~96:.97.] The pre~~~Led ilcC:G.)JO.t ·upd~ form incl)lded inv~~t obje~ives ·.. 
1 

1 

0 
'I I 1, .> , 1:: ° " , ; , !•~;! ~~:; ', 

1 
0 : 0 ' ' :1 

00 0 0 0 01 0 

..,.. .ra,nk~4.~ (1) spec¢ati~ri; (2). trading.profits; ~~~ : ~P~r,·X~) p~~ervatiop of c~intal; and (5) capital 
;:r · . . ' · .. , .. : · · .. . · 

.· .:1ipi>Teciation. [D,OEE~. 56J The. risk : iol~~~ r~nM :i.~~~eder.~e fG?.~· weie~<J) 
. ' . . ·:, . . ' ' •' · ' . ' ,. 

,· c•:' , , , , • ' ••: '!;, ," I . 

·.·:aggressiye; {2) m.~mt~; and (3) cortservatiy~. ED~!·~~~ ~,0.- still:did not fully· 

·"''"~de~t~d ~e 1nv.e~~ent obJective ~d ri*<tol~~~~~~~oiees, . and:so th~ ~fu~~did.not 
=-: ~ ;,.; . I ' • • • • • :. : ,: : , " • : : ; : " i I . I ' • • I • 

·. accura~ly reflec-'s own objecti:ves,. (f,. l'698~~·g.QO.]'.Ip .art1atte~ptto make his aversiqn 
t:. \: . ~ . ·i . • • . !. ..:. : ;.. /" .... : 0 •• ' 

" to risk ~leat, again told Konner tnAt· h~ '~[chiii~rf.tJ·;~Qrd tO·lose ail iliis money .• . .'' 
' • ' • :I ' ' • ; ' ' • ' ; : 0 1'~l' : ! • ,,•' ' • •· 

00 1 
0 

[T." 16~8.] Whe~ reviemrig th~ pre-nll~d f.'?tm.. -·A~ticed that the fox:m had an updated net. 

w~~ figure of $f.5•injtiion (C()mpared ~· :~.~od~o~~;·~:~efl~~ted ·.o~ ~e. account opening .f~~) 
' ' . ·· : ' " • ,· ' ' ,·, :..• ~· ' • I ;: 

and investable assets ·figure ofi$750,000 {up: froa{$~99,000). [DO~ Ex... SO,f-raised the . . . . .... . . .. . . 
issue and told KoMet "I'm·not worth' near ~~,~~hut;Kopner urged him to sigp ~;fonn anyway. 

. . . .. 

>[T. 1.760~01.) - .Siglted the.forin ~~use · "[l<~~~~~··~aid it didn;t,mean anything~ He said 

.: j:~i iiiitial it. ftold .him, I'sta·id~ will, l'IIl not ~· ~o and a hal:f~inion. ·J:fe said, ~ell, that . . , , . . . 
I • 

d(Jestr'-t really ~ean: anything." rr.:1702.] 

- subseq~ndy received addi~~?~::p~e:~~med.' fonns .with·inffat~~ fu;umcial~ and 
· f~co:rmct:investmeritlo~jectiv.es, including~ Suwt~weptal ApplicatioH for NFS Mar~inAocount 

' •' . . 
8 

'·! 

' I ,! , ,. 

"I"·: ', 

11~ • :: 

·i : 

ol ; .. 
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. .Privileges. in. N1~ 2008; 1MdJan Active ~ccount Suitab~ity ·~stionnaire and Supplement in 

. ~~~h 2oo9,'·which ~e .~gneJl ~espite,theb: emb~.'~~~u1e· .Ko~~rhaa ~old~lWn t~t they didn't 

~eanm1ythmg.4· [DOE ~s. .St ~ 52 and 53: ·T. : l:~~3i:ii4;1 :-.ne*.r to~d anyful~; at ~Turner. ... 

.·'· . ·.·th~t his.i~~~~erit objecti~·~~ ·were s~~~ati:on i ot·. sb~rl:~~~ tradi~g.. ·[f:·l'ilo:J-did. .. 
' ' · ' • ! ' . , , ' ' ,• ' . " . . _. , 1,! 1') : ;, • ; •· . ;.. • ' I , ' , , • • , 

· ::·,.:. ·write.in'4 per week in the=bliUlkfor fr~uency· Qftrades· on the March2009 .~c~ive' AcC?unt: : 
.. ' ~:IG . ..: . . I •·• .. . . . 

·:.•·Suita.biliiy Ques~~IUUtire;·w~ich· equat~ to aboot'l09 tran$actious:per· y~:: ·. [DOE &6..53.] · . 
" :. . . . ,. . . · ~ ! ~ .. ·. ; . 

·Konner, howevdr; ign;ored'-hat response aiJ.d..contin;p~~· ~:~~miii~~·oo~id~\)ly irtor~ .trades· 

;..·~ilia~ as qui~kiy' as :Aprll:2009. an~ 'Several ~ouths:~ea.fte~. [DOEliEX..f29;,r.:1'125.] By 
• :: ·, '· • • • • • • • i 

y.~'s end, Ko~er ba(h:~~tclne~ded i52::transactions~~ ~c~~ ~5% · ~~her. ·than 

·...s . ~~ch A~ti~~ Aeeo~rlt ·SuitabnitiQues~~~k: ~fiectedrthai:' b~ ~anted: : . .· · 
. . ' ' ' '.. . ·: !:' :.. ;, i: ..:. . . ' . . ' 

..:.·: .· Oiice the'account was· openi~d tradmg, ~~~~~~d cotrun~~te wi~h- by ' 

· ; . ' ph~~' ·calling him to·!re~·enq p~chues.and . sal~s·:i~.~~. a~~o~t. [T. 1681'-8.3:] KQll1ler : 
.. . . . . ' .. ' 

typi~ally. d~d mt~s~ .QfthM~lkin8," .and-.seldoril~ked ~f...questio}\S. [t 1. 68~ .J.-
•· · ' ' ' J ' ' ' ' , ,, I • ' , ' • • 

.t0.c¥ ·a'passive·role and r~ljed on;J(oriner tb : Cfu.ecttli~'fitadlhg' mr.~e ·~count. [Td684.)'- ... 
. . . 

.. oould only recallone trade that he: initiated.durin'g :ZOOS mid!:2009, and 'even that stock had ~en .. 
• ' ' ' • \ o ' lo ~ . . . 


n;oonunended to .h$~ by soirtepneelse. rr:'t'726.j" :· ' 

• I" • .. 

.. ' 

As time went. on, - :found·i t.''very di~8tlt'; to keep up:with the trading in the 
' 'I ' 

acco~nt due to th~ number of'trades·.axid ·tbe number.of companies in:volved,;,I)lost of:whlch he 
' . . ' •: ' · 

lJ.ad never beard of. [T.i = l~8$; ·J::72S-f26.)' -W;as.P,~· ·~oing any iridePen.d.ent inve.stmen~ 
' • II , I l • • 

J l ' ' 'I " > 

research, and when ·m~ng·deoisions . ~~ l(!onner:s :reco~~~tions,-~ica.Uy had ·only 
. .,, 

tne.infonnation·Kenner·gave,Jiliii ~>Ver the·ph()l'le for p\irposes of~~hg a decision. [T..•1687; · 
• J ' ' ' I ; , ' ' ' .. , ' ' o 

168a-.89; 1721·22.] · ~tedKo!lller:and relied on ti!i~ knowledg~ ann eA.~~se, and ·in 

. ' · • 

receive~ anoth~r'. ·~Cti've Ac~.unt S~ltahiJity Questionn~t~ Ul f.ebiUal)' 20:10.that was DOt pre>­
. fil.~d. 54~} On it,. ~-!jsU!tl nisn~:t :worth ~.~890,0Q:011~d. Jlb ,liquid ne'li'Wortlt.B,d400,000:. ~1e di4 not 
matk·either speculation or sbort.-lc~ trading :as. in'V~ent objectives. · · · 

. ~ 
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. 4008 and 2~09~ follov:'ed Kenner'S teCQlJUfielld~oons·'·' 1OO~,:~:~f.tlie time. [T. 1689-90~ 1722.] 
" ' ' t I j'( : ' o o o I 

' ::· . K.o~Ja.~ii also•· exeeuted a signi·ficant: rlUmoetbf.~a.d~ ~iliout, aiiiliorization from- when · 
1 

: ' ' 1 ' ' ,'I' ' '- •'' I • 

asked :.Vnether.he received·:~ cM1l ~~FC? everf:~ade,-n r~~~~d '"No: .,Oh, ~o~ ~ wo.uM·bave 
.• ·. •:· . ':,. . . ·!. . .. . . . • ' · ·. • · . . 

b~~· on the ph~~· al( ~ay." [T. .1120;:.L~22.] ~~e.y.er discussed c:O~issions..wnh::KOimer :. ·. 
• c . . • • 
•• , . • • !. • ,. 

after the :f.i~st couple trades in :zoo&~:': [T. 1~7,~:-J: :·did~¢~ . k~p track ofc~mrnissions on 
'. 

. .:. : ::r 
> ,. Itrad~~~ his..acco~t. ··I;r. 16~0.J ~ ' , ., : * ' .. 

. . · ' ; . 
c. Expert Fi~di~gs oo:,the "Account ·: . ·• . ,.. ' :... 

. . '• j .• : : I ' 
, ·,· ... . 

. • • 'I • • • 

:, A~· ~he heanng,·¢:e Divi;i(:)n pre~cilted. the ·only ~n testunonyiuiduced reg~ding fi:l.c. 
• t ' ' ' ' ~j ,, :I ' ' ' ' I' ;', ' ' 

chtll1;l~g cl~.•.The,DiVision's.chun;riiig..e~, Lo~i~ DempseY,, ·whp ~revi~wed-the 
• ' ' ' ' ' I I ' • ' 'I • : : ~~ ~ ' • ' :•' ' >' : r, o o t ' t 

aciivity refl~ct~ in the~account mo:ri~li' ·s~ents; ·conclu.ded that, during'the ~ad . .... 
o ; o ' ' ' ' ' o ' .: ' o ; , >o ' .. I : ,: ' ~ l: 

.: to.ftqll}., J.!Uluarytb[<?ugh Dee.em-~ 2~(i);9.~ K~.~gaged .in:.~~g patte~s ·consistent ~th :,
1 

I •i. :· • ~:. • : i : .. I .. • I . • • ' • I '; .. ' ' • :: • : ! ' • . 

c~uuning'ey executing :over 118 saJe ~P~t:¥1 ~taling· $4,163;6~8,8'6,·0J).d over. 1~4 purchase:.. 
. " . . : . ... .. ,"' . . · : . . ·. . 

..transa.6tfob5 -t~t8hng . $4,419~365.8/ :Ti:l~~~ tfades res~·ft~d in' lo·s~~ .in ¢e of.. 
0 1 

' ' :. I • " , : ' ' : I~: o I 
0 

1 0 
0 

0 00 0 

a.ppro~itnat~lY. $.54, 1i 95 aJ:td gener~d comnnssfuns:to,,.TP '$ilmer of$87 ,686?.~d iinatgin interest; 
. . . , l ' .. . . . . ' . •; ... . t . '•:i •' : :. 

of$3,5~6..:Ko~er's: aW:essiv.e: ti-amng i.ti:·tW~ ~unt~sulted iri 'an.'·annlijl.}ized equity turnover· 
·. .. . . . ·. ·. . . .,. ' . ' ,• 

of .];7, . ~ost triple'the pr~umptf.v.Q7.levei 'for: chtp'Ai~g {i·~n 6); and. :the:co~t equizy f~or, was 
'< ' : I ~ ' 

34.6o/o. Dempsey ~~o concluded that v~Iy all of the transactions in the-account were 
. : , , ' . 

·marked. solicited,. ii::tdicat~g..Kormei:'s·t.onFo~· bVer the ~adins· i~ the a_ccouni; Based on · 

Konner's :teStfrf.lony tbat his:payout ·r~9, w;g 6s%.ofgross oonunissions~ ·De~psey· concluded 
. . ' 

!"I ' •, • •,: ; 

6 
: . .• Konner claimS that Do:mpsey ~ade an ettw witli resped:to the:UuC!ing r~ults 'in · accR~t: and· 

that, ut'fact.~a®.money ih :the· aeeo~t duftng~~· l).oMer's. Brief, :pp~ 2e-2~. . . e~Jain~ 
d!Jrlng his t~st1mony,however, there was no e~~~r:. . 3176-85; :3291-92.,]· ' investme~~on which1he PIPE offi1i
Konner:~ases hi,s ·.~~~ntw~. ma~c O'U~S~ ,.~ ·T~~el'~C~unt. [T. · ~ 18,~~~4.] .~erlt"ans~r~ed ' . 
the secunli,es,i'nfu1us JPTUmeraccount, lhlt~uc; . J~ts are toutmeJy treated a.s:m· mtl~· O ttional capt~ffor 
purpo~O$ ofcalculating profit an•.,unrecil-fie~ ga_ina are nQ~,prof)trly ~~luded. [!Q:; 3292.} ¥oreova:,. 
Konner can:har(Uy questWn 'tb.lit ·. ac~ou~~ I~money 'fihis:2009 JPl Tum.eir,Form l099. shows a shQrt-~r:m 
realized Joss ofappro·a~!y, S . • , whieb.dio n~t ln~~ude nhort-teim re,alized dlsallo'-}led loS'S of'$90,000. 
[Konner Ex,. 39, P.·.~R~S~·A'DI:-!~04Z3S.J :~ . · · 

16 

:..' ' " : ·:· 

' ' ' 
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t~at Kolliler earnedcomJt?issions:ofover·$~5.~000 .as~ ;re,sult ofth~.~at;ting ~tivjty in the­
.. : ' . .. :, 

account. [DO·E:Ex..rss~. pg. 18,.·19· Th~. C•ds~....Account T~ding A~~ty,: ~33.] 
' . . " 

•. • 	 . • .. '. • ' :; •••1 : ..: • • ;, • I: ; Jl d ~ I 
4III. . . J:.tEGAL~DI~~~16N; · .. " ·: .: . • .,.. : .. .. · '· · .:' · • ••,•• :·:1· · • · :,, ..,. . ,, . • • ' ! : 

•c •,t , 

. :A. B")I'.. Chnnii~g theear~~-~~imr, K~11er1Y.iol~t~~ s~~rl~.17(a) of.the . . .. ::.:·.k: ··,; :. 
· Securities Act, Secti'on :tO(b) 0:~ the:Exehange Act and Rule 10~-S:Tbtr~und~t;. · ·. . ·.,:. 

' • • : I > , ' • I '," :. ' • .. .t ~ .. 

' , • " ,l; ! ~·" · " , " .l ' ' •: ' •' ' , ij > '"' '• u;• :0' 
0 

' ' 
0 

I ' I t.1 • 

'"Churning OCCUrS when a.securities:bro~et buys·imd:sell~ ~SecUrities for a ~ustomer'·s 

' ' ' :. •":• : ' I' , · ~ -:: ' ' : ::: ~t~ '".. ::! ':•' 1. .... ' ' ,'' ' : ; ~;• ,:, • · , ' I :
' ~ ~
 

...accOWlt~' without.rc:gard·to the c~stomer's i~ves~ent:~r.e.st's; fur tij:e purpose o.f generating 

' • ' ' ' • o • .~ ' • ' ' 'J I ' 	 ' 

0 1 

, , .. • •: : ' " •: • : : : i ! ' • ; i: : , ' < 	 ~~I ~ : ' ~ 
' 1, .

1 

commrssions.'' ...AI Rize~. Imitin!l.Decision:R:e1easeNO>, .l21, 199.8·WL 73209 at "'13 (F~b, 24, . 
. • . . . I ; ! '' . : . 'i I'.. ' !•;: ' ' • • • •: . . 	 ' : . • : 

1998} (int~rnal quotatitm markS ·omitted).6,:Tlle ~ee elementsohhuming.are (1) ·control orthe . . 	 . .. 
. .• . ;. . ' •I,:,.~: ~ • •.. :::.' .·•. .•!::. : .. ' ' .•, :.. I ' I . 

account b)1 ¢e broker, i~~uditig de facto ~nt:rol t.hl-ough acquiescencie, trust, dt reliance~ (2) ·· 
• I ; ! ' '' I :,: .. : ' ::: "" ,; •' ' " ; : • • I' ! ' ' : : ' ' ' ' ' 

excessive trading .i!il lighi of the investor's trad~gObjeCtives; ab,d·@) ;scj'~ter on the par.t of the . 
• .• ' 	 . ' . . . . • ! .. .. '·. , , ' ' ' " ' ' I ' ·~ I', .. • t 	 !' '!: , . '1 11 , , 1 , ', , 

bro~er, which is.e~tabiislar.~. either·ey_~yidence~fmient to defra~ ~t· hy evid~c~ of willfUl'and. 
• 	 I • , ·,~ :., • . r i I~ .~ '. . . ·. 'II ' • ·: ,, " • : I • . " . ,;;: I , • : • 

reckless disregard ofthe' :~ustoni¢t.'~ intere:sts: ~J.W..Bat&iay & Co.., Inil:ial ~ision Release ,No. *·'· 
0 	 0 

00 	 0 
0 ! I ; : • : ::l .! '; ..: O ltf ' : 	 0 I ' ~::, : : j 1 ',! i' :O I" 0 

000	 00 

239, 2003:WL 2241573p at *24 (Oct. 2},: ~1').~:3)~7 Al Rizek, 1999 WL 600427 at "'5 : .qhurning is I..• . 
I ' • ' " • > i! ~ : l!t,: • + ' " > ' I) •':: f•' ',::' ' Of:~ I' • ' ,, " 'io ' I, 	 ,..~ ' 


a violationofSec#ord7(a) oflthe Secun~ies'Act 'an~ ofSection 10~) oftheEx¢ange Act and 

00 

' , 1 , t ; : .! , .. ~; 1•••: '; •,; : 1'1 i'.' + / • • Jt,' ot t' , I ' , : I~ 
1 

Rule 1Ob-5 thereunder. Doilald··A. Roche~ Exchange Act Rele.as~ No..' 38742, 1997 WL 328870 
' •' ' ' ' '•·•' • • I :;!1 • It I ' ' • ' ', ' ' t • 

at "'5 (Jun~ 17. '-:997}; 1:.w. Bim:lay, ioo~ . ~ 22415736 at' . i i. "Chui-ning. in and of i~It; may 
•, : 	 ~; .,I : , I ' ..~1 : ' : . 	 . · :· 

be a decepP,.ve and m~puhitiVe ~evice! :und~r seetion 1O(b), the sci¢tl~ r~qufred by section. . 	 ' ,. 

lO(b) being implicit.in the riatur.e ofthe·condJXC,t" A.rtnstto~tg v.·McAlg.in, 699 F.2d 79, 91' (2d 
, . , : . . . . 

Cir. 198.3).' 	 .·. ! 

: • ' ,. 	 .. 

6 • . . 'Fh,e,Commissio~ issued in ·Qp~lod :i\i~~J>~g~nemll~ affinning ~e. lniti.al ~ision., bui.;reducing the 

disgorgement amow:lt.and imposiJ).g a perthanent'~soeiatioo~bai. Al Riz~ E*Cbimge Act:Releas:e No.41125, 

1999 wt'600427 at •7.:.9 (Aug; 'ti7; .l!?99), Qffr~,Blzek Y1 SEQ, 1lQ.F..3d lS'7(,ht Cir. 2009). · · 


1 

• l ' : :t'j t , : I, ' :•! I' ' , 

• 	 7 · The Cornmissi~n alsoJs~!i an ~P~!P.n ill this ·~a.Se ·generally, affi.nnipg the Initial D~isio~. but withou~ 

reaching the issue ~fchuffi.ing. Edg!ir ,~•.'.':la:CM.:El.i;~hange Act Release No-. 4'997Q,. t 004 WL 1765507 (Jul. 6, 


. 	2004). 

11 
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The law judge fo~. :that the Dh·isiop's e¥l4~~e sati~fied the el~ments ofcb~~~ ·with·, 

respect :to Konri~1tH'ec<>~~: ~~ngr#l : ~~ Carlso~· a~count. Michael Br~e!-,. et ~.• Initial . 
' ' ' ~~ '' fo< ; : ' ' I ! ~ ' ' ~!I > ' I,' * : 

'beeision R~l~a.se..Np..?.l7~. 2p~3 WL S9(j06~. at 4"1fti:J . (Nov:. 8~ :2013), .f:lere b~fore tile!\·..:.. 
' '1 , ' , ' • , . ' • "' ' ,, ' • : ; '' ' :~ j ~,; :;I' ·, : ' • ,' 

·commission, the.scope .of l.<onner's'iippeain1s ~~~~w. : H~ conoedes.th~t tb.~ icltifll , 
'i: . .• 

' • . :, •• '• ~ · l•• , ;i", ', '· ,;~ ,, 
1 

• :'~II>! 1' ' ! , j, , :. Ill•' ' , .. 
1 1~ ' o• 

·. ·Decision's recoun~ing of the f~6ts is: a::~~~ ~~~otthe relevant d.ocum~~·and 
. '! , ·•· . , , . . . . • . . 

:..testimonia} evidence pertaining tO . "and.that theJawj~Cf~e~S~~~Slltll111aiy;Of.the : 
.• . ... · · ·./:,; . . . '.. .· . ·. 1..:: " .. ·.;.. , · • •. ' · . . .. , . · . · . . . . ·,: 

applicabte .law. as f~ asji.goes, : ~s not beii\g .~illllltmg~on tb.is.appeal." Kottiier's. ~rief; p.-3... 

'· : • I : l ~ I ' ' · ' ' i . • ! I • : ,;1 . : •• ' \I ' .• ! . ~ ,, . : . . : . . I ' I " • < : • ' 


Having ac~p~~~ ~~ the,facts and·the.,law) ~o~mfl!:~es ~at the C~nunissi~n·should rev.e~se ·::: ·· 
' ' ' ' I . ', I ,•'•*.;! ' ·: , ' : 1' " ' • . , ' , , ' 

· the Initial Decision ~cause' fue: lawjud~e,'~(~diliiSqn~each of.the ~e,elemeilt:S . of.~huming . · ,: . ., 
• , • .: •. • ; • .: • : • 11· jill ' .. • • • •• . 1. ~· .r , · 1

·:are "against th~: ~ubs1Mlt~~.t'weight .of.th~:: e~i~~e."'· 'td/ As therecords~ows, ho~~e~, ~e .. . 
t I • • , , .. , ) ' 1 < I 

Division ad~u6ed: s~b~n~al' evidence''at ~~:h~~~·~~ying; ·by. mo~ than :~. ~r~¢J¥ierante. ... 
• • . ... .. . : ! . . • . · ( '' I .: .1 ''.; • •; , 't: ', . . . . . . . ., . < • • · :' I"' .t I 

that Konner churned:tit~acco~t. ·: :~~ - . .. . i :: ~ · .. ., ... ~ ::· .: . . 
. .. :I ~ . i . . . . . ' . . I. 

lmportantl~~ !Korine~ ;a~k.nowledget·~i: ~!fh~i!~~ings:against :,Ko~er ~· :~e La~ J~d~e 
1 

' ' 1 I ' ' ~ ~ * > ' t1 • • < • , , < ' I ' I ~ 1 

0
1 11 

turn largetr ~Ii credi~ilfrr asse~~ents~.'. ~a ili~i ~~~~er of:fact is.g~ne~ally bestpo~iiiq,ned. to 
' • ' .'' ,;, ' ' " • ''• '' • ' ' ' I : , ' ' ''.: ', · ~ ' ~ ; , , ,' ' ' ,. !' I ''t 

asse.ss crdiibility:"· Konner~~:.snef,p::· ~:· ~e·c~~sio,n. bas Ion~held tbl:it·a~wjudg~,s . 
" ' I ' ' " •, ' ' ' ' 

, '":! ' •• ' ' '; I :, : , •. ' • • •' , 

credibility finding~ are endtie.d tO ~na~l'leiab.le i;.:~~. ~d deference because~~)' ~e.ba8ed on 
' . . 

• • ' ' '1 1 

f!,earing th~ witne'sses~ testimony..and ebs~tving~~~: :P,emeanor. See Leslie 'A: Ar9Y~·~9h~ge
• • ' ! f ' 

. .; . . .· . . . . ... 

Act Rei. No. 50889, :~~0'~4WL · 29.64652 ·a~~·s;..n.4:Q · d;>ec. 20. 2004). Thes~. credibility · ~ndings
' . :· . ' . 

can be·ov;ercome ~~Iy .where tb:e record:¢.o~n.s ~ub~#at'. evidence · for doi~g: ~Ol: Guy.P. , 
f' o o, , o ! 0 ' • I . . . ·:· .. .... .,. :1.. . . . 


Riordan, Exehange.Act Rei. No. 611. 53 ~::200~ Wi.'.473139iat *10, n.-54 (JJeedl., 2oo§);Robert · 

' J : •• • , , , •' ' • l: ·,•:I! ~,; :,; , ' I ' , • !;,,; • •I 

M. Fullw-. E~c~g~ ,A.c:t .Rel. No. 48406,,20:G3.\vt '2~tH63.09~ at *1 (Aug. 25, 2~03). (intenmt. 
1 

.. , ' ' • ': ' 1: ' • ~?:I : : ,! : t • "' I I ' , 

·quotatio,n marks.ilruhci~ion . omitied~,M.t.i'fwrr'!~.~lejj;;.9.5 .F.. App'x 3-61 (D.C:,qr.. 2004}.~ 
1 

• ' • • 1' ' I ,111•' ' I I !1; • :' : • :: ; j• ~• , " , ;: .. 11 

The Division is aware fuat~eCo~~~io,n:m4~~;~.:~ord de novo. J7.C.f\R. § 201.411; .~uk of . , 
Practice 411(d)•.hO;we,Jer, sppcifles that tb~ : Cotbmi&~~n 's 'r'mew.l?f.anlnJtial Decision is ,¥ipited to the is;SUes rai$ed. 
by the petitio~ing part:{lltile5s'me Coinmilision ex~rc~~: il&~!s~ion to ruise and detennine C>t!tennateriat:.iss}les

12: ,. . 

8 
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• ' <!:f 

K-oMer fails.to meet thi~. starid¥d. ''The cvf~eJ(otiner cites as substantia11y ou~eigiili,tg the., 
. ' ' ~ . . ' 

.. . ( .... .law judge's rulings faMs in~oone' of~ee ~gori~~.; · ~l) self-serVing, un~nobt.li-ate~testimony ; l ~·~~ ;.• I1 " 
' , 1 : (.d ~ ~ j, • < ,I ; 1 l!f, 

fro~ Konner himself;: (2) i~'Ve~ent bbj~~:Ye. c~i~~s. %wearing·.bn.-s Bc.~<5Util:t . '' ': ,~ 
:, '' . • ;• ,J' 0 • I I I • ' ,• : ,I , 

. I ' )•!1•, ·:U: . 0 " •I., • 

d~uments thatKonn~~-mt\tlefor-·,~iliorit\eXP,l~ning ·~em: to hi~ 8:Dd.i c~ntra;rY ·to.Jiis · ·:... :: · 
' ' ' : f : · , ' o ' ' ,' ' o ' t o : o ' • :, t< ' : > : ' ' ' I 'o i;~" 

; •, true objectives; and:(~) va:sue.testimony : ft~~ l . WUli~$, who the lawjuqg~ooncl~ded:~lacked . . 
•j'' . 

• • • ~. : • ·· ~ . j • • • • ,; ' "' • • 

s ', .'.cr.edibi1lity and whh·ad,mittM he'had ii~fde~i~ ~i:~M~tion ~f.,anythipg relev,Q.nt:to 
• : •• ' t t ., 

'• ' acooWJt. These·'~ources · d~ not ~utw;i~.tli~· .~~~~~e·c~~ .bythe'law judge.orj~~fy' ~ttillg .. ,,., > : '·' ': . . 
I ' ' • ' : ' ' ' f I :f : ' ' ' • ' ' ' I ' ' : !', ' ' ~ ' '' •' ~ J I 

'aside the co,nsidera?ie d~e~ce tb:at;~~..c:~mmi·~~trn sh61!J14 gi~~ to'the dredibiHiY '·assessment~·· · ·· :: ' ' ..·· 

'd .:J: 9 :Konner 1 enw~tes. -· .· ·.;:. '" ' .,· .. •I! " 

1 
11 0 ' l : o ' 

0 

~;iJ:1 ° I : I • ol ' "' : ' ' 

Konser alsa'rais~s·: ~;:numbei' 'i:)f::~iUaH' arguments:that are not supported by ~w. FOr.. 
'' '.;. . :· ;' : . . . ' •· . •' J' . 

e-xample, Konnet.. atgue~:tliat th~: la~jud~~. ~lJ:i~~i!lcopsist~t credibiiity ~ses~ents:" .As'fue 
*"... 

' •! ' I • i: I 'l: :; • ' ' ' I , I!' :,·1 :~ o .' ' •'~: ' ' • ' : oI l ,• ; ' ' : 

Commission has previously noted,. oow.ever, th'e'f''a~t:fi.rider is not .required to flnd a witness 
·: ;·,:·, , " ·:.,:;::!: , II ' • 

1
•: ·•" · 

··•· credible on every po.int.-· Rior.den;..200·9. ~WL ~t li-il~ iri.56:.("finder offact is free io ~lievepart of , 
' ' ' 'I ' ; I l: r: ~ j' o ' ' : ' ' ' • ' 

.a witness~s testimoriY·and tOi ~jeet. otheipart~;;,;iiliernaiJ ,quotes and cites omitted:) Irt.a.ddition, 
. : . ·., : ' ~ . . ; ! I· ~ i:, ' ~· . : : / : . .. . . .. : '! , • . 

· Ko:nner complains beeause ih~ law:judge tulc4 ag.runsnh~ Div.isi.on.on the.claims baBed on the 
, '! ' I. . ~ ~, ' ~ "•'I:. . ' ' ' :: •: , . .f 

:account of another Kohner c'ilstomer~ .,But.evidence·ofother, non..,fraudulent 
,, I '' 

' . 
conduct is not relevalit1to negate"specific·ev.idence offraud. ~DaneS. Faber, Excb~ge Act 

' .· ·; · . ', : ' , . , ,·: '· " •' • • ,I , . ; o o 

:··Rel. No. 49216, 2004'·WL 239?07 ·~ *7, ri.~:(i:eb .' 1t0,'2004){finding .failure .~ engage in other 

. ' 
violative conduct did not mitigate :·V;~olation~~9r.t isSUe,); !J·,S. v. :Winograd, 656 F.2d 279,284 (7th 

' • • ' 0 • 

: • ' ' t ' oo ' ' : ' I o 

"' I 3••1 , • ' o 

SUtl sponte. Because Ko-!1Jlet'~tes5ly limiis :hl~ ,cliMJeriges.to'me credibility assess~ents ma4e by the law judge, 
the Commission sho~Jid hold Konner to the~dard;.il1 ~.and other cases upholding credibility. assessrnen1s · 
unl~ substantial evidence .ill the:reebrd w~.,eV~l; : · ·· · · :·,:: ·.·. ··. ::! , . 

9 The Division n,q~~ tblllt:Jlorle·of the Co~i~)'"!pi~ses cited'by Konner ~th resp~j:t to disregardkg a·Jaw . 
judge'S detenninations.of cre~bility, are S\le:cessfuiiappeHls•by.ar~ponclcnt specificBJiy oontesnng those• 
iielenninations.. David F. Bandlmm: ~Jt~ange ~ct R~t.:N~, 71333,2014 WL 19-.81.75 at .~3,, Jl..l2 (Jan..~,2014) 
(following tiinely appeal, COlllJilission aenies Di~siop7s,m(i6on for summary affinnan<:e of Initi~I''D,ecision)l 
'Herbert Moskowitz. Exchange!Act R~hNo, 45609,: 20:0~Wt,.434S24o (Mar. 2·1~ 2002)•(Divisi~~~ a~>J>iah>fALJ's 

, fmding of:l}o "Violation grwited); Kerinetii'R. W~n:l.~~~¢hl!nge!·Act Rei. No. 47535, 2003 WL 144786$ (Mir. 1~• 

.200)) (Division appeal'ofALI'~dis~ssal dfopr~c~d~:igranted). 
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"•' 

: 'Cir. 	1981)~ cert denied; '45~:..ij];~: ;~8~(~· 9~2~~ ';Ko~~~~~· asserts that neither··~lilr• : ··· 
• ' II !' ' 

·: · ·complained· to do ·b.usiness.·W.ith K~er~e~l " " •* 
..·" . 

. ... .. . . . . " ".r .. 
'• after ·th~, chwn period. H~~ver,: ~Viden~e. ~t in~~~~ors: .~y have been satisfied custo,mers . . . 	 ' ,':I' ! '' !: ! ~ • ' • !:: '' ' 	 " ' '' '., ' • ...I .: ' ' ; 

;, : : and/or>.d.id not belieYe ~irlf~ ~1'). defr~~:·dd~~·: po~~a.r on whether KD~er~~!i*.: : . ·· 
• 	 • • .. • ~· • • : • l • • • :· • • ·' ' • 

I' " : : : .:comrnittedtraud. u..s.. v. Elliott. 62 F.3d'·t3o4~~:13o~: (lltb :eu.. 1995).10 
... . 	 . 

' 	 . ' 

1. :.T.ne: 'I~ding·:R~mmu:a~ 
' 

Jtt
" 

:Konner,was·iE#essive : r :..:.:.',:'·;\:.:.: :· ... :".. ;. '.·,;,;,,;;· +' 	 ' ·::.. 
a. 	 The T.dlB · m: :tbe .#Par~n.Aeeount was ~onsist~~t· ~ · : · .·~ ~; 

~ith. ~s t.rue: ~yes~ept Obj~ctives .. .. , ,-. ,. · ... ,, ,
•· • 	" •' / ,::~.; •";.. j: ':t ' l' ~JI ~' • , j I: :; .;, • ,, I • , 

When determining·wh~ther tr8Ji4g i~; ~~~~iv~~~e test is.. whether the tr~sactions. ,.,
' ,' I • >fi ' J I,: ; •~'I !· ~: ' ' " 	 • ' •I . ' · . . · · ·r~ · 't ' : . · · 	 ~r · 

effected by the register~~ ~epresentative ~~: ~~~~~F ih:Hght of the customer's inves~ent .:·, ." 
1 I ' ~ , " , ",,;, '' ~Ho: : ' : .. ' ' ,. .::, : ~ ;; · o 'l·; ~! o ' ' : 	 •, i:~ ~.l, l~ : 

:,< objectives. Miley y: Op00Weimer&•Co.,.6S7 F'.2q 31:$~}24 (5th Cir. i98-H~ re'h'gdenied-,: ~~ .. ' '':: 
: , ," .: . , •:::: :: ·>· ",;: ~~~ I'• •::, ~· ' ", ;• ·:·: ,; , , "' .I 

F. 2d 1;~no (5th Cit. 1:981); Costello x. Ogpe!meinier:& Coro.lnc., 711 F.2d 1361, 11t>8 (7thCir;. ". 
0 	 1· : ' 1 ' :,:': .. , ' . ~ . :,,:"Jq ~.; :! :< -: :,. ••; :i:t,l •,;:l: ' ' o ,t , !ll ~' :iJ,:···!t 

i198B).("The essential issu~ of ra.'ct i1\~hether: the·;phi&e of transactions, considered inllgttt qf 
. ·: · .,_ " . : ., ,·i ..~ · , :. ... ::·: ..· : · ~ :1!!;;,·::: . : ' :' ,• ' ·, . . .. . ..;! ' 
th~ nature ar.td objectives o'!fthe accoqnt~ was. sO'·:~~c~si:ve as t'O·indicate a:pt;U1>0se on the'part of 

If' ' .,! , ,:•; 	 :, I ,, 

: ' •if: ' . ' ::·:' . . '! . :, •' . . ' • •: !. 

:the broker to derive a p~fit:JQr· himselfat· ~e'experise ofhi~,. customer.'?), 

· :- ~ . ~· ' . ...,.. ~! · I ;:~ :; .., ·.. ·.':: "; ~,' !.':;::. · :· ~ : ~ . ''!pl •. :. . ",:, :: 1. 


Looking at - s intent with ~Sileci tcHn~e~tment objectives~ the e~ict~nce sh.ow~ he · .. 
' . :". ' . .'"' .:·. . . .: ' . .. ·~~· : 

was not an.aggressive iri~~~i· "WhO.: kttQw~gly: ~hb~·.~~. sp~ulate through active tr~ing. Whdti . . . . '• .	 " . . ~ ·" 	 .. . . 
he op'ened his JP Turilet:,.account,- ·.di9 not:;~der¥tand the tenns "in~estment objecti~~s" 

' ~ 'h • : , I: : • , 	 ' ., 

and "risk tolerance" as the'{are used in the ~uritie~'jp~ustry~ [T. 1672-73; 1786-S7( 1915-t6.J. 
I•• ,

: ·: ~ .. 

In the discussions leacfujg up tl> :Gpening hls w. T~e.r ~C?COl:lllt, ~~ly told Konner P1at. 
1 	 : 1; ! 0 ' , ' ; !,• ' : : : ' ' ,'~ :, ' ' 	 : ' I , : ' : ' : '• 	 : ,I ! 

he "wanted to make money~::~d "~dn't W,aht: ~ ~~~e,. mOJWY·'~ . ,P4J ~'s testimony sh.owed· 
' 	 , ' •' l ' ,; ' , 11, ~ ': ., t • 1 • , ' ' 0 

that he )lad very lintited1iriy~stqlenJ experi~~~;·t~ippening his JP Turner ac~o~t, ·anq.no.. ·' · 
• ' ' ~ ' :,1 :,~ I: '. : ::- : ' , : I " ' " ' ' : ' 	 ,:-1 •I 

:· :! ' 	 ••• 

10 As stated by the El~vclltl'i "Gilicu~ ':[t]o the e~t~ar (d~nd.an~; ~rof.tered the witnesses t~ show that 
:these investors did not l)e)jeve that1h~··h8d:tieen de'fr~acd,·· timt· thef,' had received a portion oftheir money bat:k 
upon·request, , •·,;or that' [defendant] had bac~e4~· kves~~i~ith tht.·app,ropriate collateral as he ~~ad promised, · 
the district court prcjlperly exdu~~d 'this wtirnony'!i5 inefeVMt."'·~62 F.3d'at 130a. ·· 

> ,J 0 II'14 



04/ 04/ 20 14 18 : 17 FAX 404 84278 79 SEC ARO TR I AL UNI T ~ 02 0/04 3 

experience with active.ttadmg. &:. 1658·6.3; 1''669.) He thl!S'had no context-or foundatid.tl·th.at 
! ,:: ' ' • I 

·,;,.. .. ·'would,.allow him to app~fat~, ~thout~~ ~~e risks i~~t. in aptive:trading,·an.d:as stated : ,.·, 
; · . . .. , , 

.. 
·.. earlier, Kanner admitt~d · f~~·:~~d~d not ~~.those: tir~k~~d c9Sfs to his custome~- {T. 333- . !r: 

·: . :. ·. .. .: .. . . ··.r. 
.. ~:. 34,· 19·1.3-14.] ~ . ..:' ; ', ;r,;..:. ·:; . . .... ... .. . J!···•· . : ·~ :·: ,• :; ·: ~ •, • • · 11,,, · uf$ •" , .. 1: r' • • 

.. ,... 
1

: :;. :; ' : :In the Initial:Deciston,. ·t~e lawj~~ge::~onclud~(d) that the ac<?ount appli~tiordd.1niand•., 
. . .·... ·· • ' '!: :· ..,. . ,!' : ' . . • 

A~unt Ups:late Forms were tui~ ~ut for- ~y'~~~7r, and .that they cont~:: :.!;;: ;: . .. 

misstatementS relating to-~~pnanc~J i¥onnatio~ : alid!or inves~ent obj:e;cti;v.~: and risk .:. 
' I • ' • ' I 

' • . • • • ,. ~ • 1: t i·:j:,, . . ... ! · , • ' 

:.:·:tolernnce.:In short, Carlson's investment o~)ec~yesiandrisk tolerance are not accurately 

:;<;(efledted.~ Bresner. 20 13 ~. 596d~90 at ~1Q~;~;k~Mer: ci~e~ ·thes~ same JP Tum~ a~count 
' , •I ' ' ' ' > ;, ' ' !'', ' * 1, ' 

dbcuments as de~onsrl-a~$'~tmtlliiilil~~n~~Urient obje.~ves included specula~~~ and that . 

. .. ;. fl!:ol : .. .:< t •' . . . ' • ~ ' 


ht·1fVaOted to take risks. AS: ~:evid~»ce s~~~~::hqwever,: it iwas ~oriner .who decided.to ~ark . 

1 

' • ' I , ' ' ' " !, ; ~•1:.,> ~ : ~', " ~ 1 1 ' ' ' ' •'' 

. · sp~~ulatioh · and trading prontS !f.ritho~ie~~kitilii~~~- what those·choices meant; in fact, 
• • . ' ,. • ,. " ' ~ : ,' : ~ ' ' ' • I : 

: -hasno recollection of~ulat1W1 .ot· acrl~~:~ing-i-hlch !<onner copcedes was hi's 
~;, ~ ~;·,! • . ~ .:.: . ' • :~: . •..~.. . ..•J. • : 

· t:ntire·business- being discussed 1~·~L ·:fir.:1·~74.} · yf~u8 was rio accideil~tbat, as the law judg~ 
'•. .·.. ,' . 
. .f~~d,;. the lP Turner acco~t:fcmnsiQn wbich~Konner;r~l~s do ri~t ~~uratel·y reflec- :: 

' ** ' , '" ' •j ; o'l • ' 

~ves~en;t objectives·and.ristt,toletimce. -did ~#~:?,,~oose . to s.peculate ·as~ Konner . . 
unders.toOd that tetm. nor did.he llllqeJ:~ ~·· rlsks of;at~ive trading. Instead;- received 
, j • • I • ' ' ' •" ' : ' ·, I '~ ' • ~ J 

a ·.b!okerttg,e account appHcation tha~·~onn,t;r Ha~h:lreadyfill~ out, pre-marking trading profits . . ·. ' . . 

an~i Spe~ulation as-s to~ : objectiveS~· [00~·!Ex..49(f~ ~ 1676-77.] 
; ' h I 1 : ;, ,: ,' ' , : 1 : ', • : • ' , 1 1 I •1 , 

·· Over time, - recei~~.arid si~~d. ~·~~~ of pre~~illed account documents:~m . 
.. . • .' ' I : ' .• : ;:II i·•. I • :· ·~ ' ' 


···Kemner that included preprnarked itJ;veSU:nerit:Objectiv~! phoices,:but. there·was ample evidence­
: : . . : .~·;·. ,' .·. . ·' ·... 

~t the lawjudge found crecil:b)e ~~~t ·· re~~~~: ~Qld~onner that-was i~ ~~t 


, I ' • , 


· ' .' '' !1 ~ • • · ! • · 
more ·eonservati:ve than the cboices'·Ko~erk#,t marki!:lg .for him. Fqr ex~ple, in connectipxt 

wi~~ the AprH 2008 account update f~tm-~~i~~ditom JP Turner-iol!J ~onner 
' I ~ • ' ' " 

H 
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severaJ:'tiiD:es that he could noniffor~·~:to.; Jose·llis :·~v~~~n.t; and;tre conv.eyed to Konner that 
' . . ' ' ' ... ' : .,• . . ' ,j ! • • . tl l, ,:•t l.::l.!; l!t. .. . . . 

;-. . .:{1avi~ ·m~re money atstake reduced:His:~lling~s~·t(,·~ke risks.· [DOE Ex. 50; T. 16~3;· '16~~ ·: 
• ! I ' 

I ' . ~: !1• .~ ~:~ :;; !i• l •, ~ 1 
Q' 

.. ,..:97; H~98.d.. .. . . · . · · · · 
0 

0 

° 

0 

:! ; , : ~ I :, ~ !·; ~: , /~ ' ~!:o :: 1 

0 

: : t ' 0 0 1 

· · ·Kanner's attempt to rely o~;~9.~~~:~*'f#,.~~.~; forn#l to establish the inv~tment: ~bjecillt~~ 
00 01 

, , ° ; , .,,i ' ,: :. : : ,; o : , •' I: ' : , , f t 01 
1 

·· hewrdteort·them ~sisalsq:. P,~~~~~q,i~~~c. ~ca~e· Kozmer k:newthat·the''fmancial ·:: :.!.:!. 
' ~ ~ ... . . . . :· ::·•: · : •.l .ii }~H : :. :.' ' . ... . 

·.: tnfonnation h~vk~te in:forllllil ~fal~·;·:l~.:~7~~1 I<!~nnir: ejtes his own testkony:;;;n· :. 
:.~ : ; .: . . : ~ . '.''{':;~; : . ·.: . . . . :.. .. : ~ "i.!•..i; i; r. '· 

.,he qpestion of whether "he knew that the informa~; on. ~ient docwnents was true or not," · · 
0 0 0 0

' I 11 ' ,J: 0:" I I :~ ~: ;. ':: : I' ' : 0 li Il: 1; j ~o 

..!· which'K~er answered with.~'! ohly·knewSwhat •[fti~ ~tisto~er] ·te1d ~e)' Konner's Brief;. pp, i:,. 1 :.;, :1 ~ , ~ , . 
. :•! ,'' ' I !:;~f: ,.·•: • : ~: J : ~ '' ! , ' •' ' " ' i .:'!.:, ' ,:! :::: 

, · · .~ :!1 

25, citing T.·~2~G5, 433 1-32; 43~{;.-p~~~\~~tl ' .· . :... ...'mon},i~ ~ow&er, is·. highly ironic, 
lr! : ~·: · ·; · . ·: · ;: :~ : ~: ;,:.l ~;~I~· ·~. /*' • .: .. .!. · . .:. :. 

:: cl~ and emphatic 1estimony · th~t hd ~~ii&d.~h~old :Kd.imer·wat b~ coutd not afford to lose his. ::·.·::.. . . . 
'\ . . : .. . . ;,.i'; r;i*l:;ii. ~. .•: .. . .• . f: ;·. ... . 

· and that be was not w,orth $2.5:ritill\orl :::-.thdigure.that KoMer had written in as . . ... .· 

.s·estimated net worth/ 1 
. (h0E. E~f·: SO, s;:··~~i ~i; ~T. 1~:~6-98~ 1700-01; 1800-~i; t9BJ 

: : : , , ' I ' '' \ '' ' . :; : : ,: ~~~~ <' :• ''' 
The law:Judge faclisedon this· Poi·n~:~lie~~~~~n~·~t~ ~xcess~ve ~ing took ·place; ft~g....·, 

,. • • ... . ' l' • • • .. . :'.'·:·::::::· ·+ :. :• . : 
· '~ thai:~Konner failed kr provide a predible expi~~~ f~.!~he ~~ange·in the fmahcial .information' ' 

· . . . · · ! ·~ r.; (1i~. • ( · . · ••1 
~n t.he;fotmS •9l the inaccuracies oontained ·th~~~~>~·· : J3~~ner, :2613 YlL 5960690 at'~l06. 

• • • • • • • • • l :j ::;~·~ : : ... 

:Mate¢ver, as a mattc,r ~of~licy, the Co~~~~qn.~ould: not~tKo®er to defe~d 

himse~f.:using acc~unt doc~~nts he :fine1, :~~t·~~.. ~~s~~stiooted · customer such as Iii 
:· . '•!; .(~! ,. ,! :: . ' ::' .·:· ; 

• who .toldj{onner he eoald not affO.r~ to los~:~: in,v~stift.ent:i Richci.Ld G. ·¢ody, Exchange Ad·· 
• • • • ' • jl . i;: !:; .' ! . 

Ret No. 6456§;;.2011 WL 2098202 ·.at. ,~.1. n.4; *lj{Ma~! 27, i'O.ll)(in FINRA appeal, exce~sive'.. 
' . . : . . •t,: . . . . 

• . ' : j' : l'il .. . . '. 

j ',.1 I 1:,: < ' " ' : !~:~ ~ ; :, ·~ I 

11 
•. : The law judge 'to be ''p~~~~~~~~~ib)~: ?n~e subject ?fliis·n:et·worth."··~~§~i ~!f.l~ 

WL 5960690 at .•1 OS . In an thaH~~tttno!ly, Kannel!'shows h1s tme·o~aracter.b,y.canmg.hts · :. 
. fonner f?pstom.er a·liar: -}· fintt~ifiod be neve.r.~~~e.fpnns; ·but mev, admitted he was a,liar wh-en he. 
· :signed~.flll~ :rcp"'~n~ch. ~<l ·b~had read~l!(!~nn~'s Bii~f! p. 1~. This is a gross- · . . 
· ·.mischatacterization. ·~ the tostimcmy,Konl!¢r cl1r~.~-· · that he had ·~ij~~fi cot read a given form; and 

.J<onner!t~ico~sel then P?,in~~ out that tbe·f6:fm "'::~hl;eh!: agairi,; badnever !~~ - contained boilerpla;e 
lese ~ting t~atby stgnmg, the c~~~mar w~s .resenting tl'i~ e<: . ocumept ~~~n ~ea~. [T. 179&.] :;1hus, 

did not he, and Konmr?s attenr~JSt ~. ~sW'er into an adm~ton oflymg 1S unfounded. When 
• bou~ the ~cllange on re-direct,- con. mn · i;th'~he. h~ n~er read~e form; ·and, thu~. did no't int~n~ ; .. 
to'm,ake a fatse·statement. [T. l9l<tl ~ : .. ·" .. .. 


16 
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·.: trading 'found despite:broker-fill~ account: objectht~ o~·~pecula~o~ where cu&tomer.had nol . • ol J 

'r I • I: ~ .:i~: 1' I • , 

. . . _independe~#y~t~ex~ressed· inteiest in shO;rt-=~~:or ~ve.tradipg~'). . 
•• ~:;~: '•:f• .;; ...:. • 0 • •• 

. . .. Excessive~tradip.g is also apparent from ~~~~g :*'i the ~~ence and.testimony specific ·to 
. ·I • . . : ... ;:.. . . . 

~:: - s account. As.noted by .the law judgej.~· ~~ 2009{three monthS into the obum ~ ·:. i: I~ ~F .:: · r·.. ·1 ~~:.-·: : ~ · ... 
:<:! ::if . >~ : .....:'·:.'Period,- ·ru~selfwrote on:aJP ~urner: ~c'coun~4ocument a trad~:.fj;equency of four-~per 

I : o " • ; :: ~ ~;,. ~'. , !' ; ,: • .J ', o ' o ' 

, , , .• u : •1 1 • • 1•· :• 'tl • • , , ,... 
,. ,. j :~·:· ..week, (t. 1712~•] There is no ratiori2:i :interF,e~tion: 6fthat,figure apart. from - indic~'ng,.: · · 

1 

. . ' . 
0 0 0 

0 
0 

0 ' ' : , >,;,: o I I r I : , 0 ' • ' 0 

j , • l ·~i . ;clearly and in·his own hEmd, a nade:fr~~~~y:~th~~hich::he was co~f~able. Despite thi~. 
. ' ~ . ~ ;' :"'.. • :! : ' ' ' ' . + + + 

• ~ • • I .. ' • 1 .: 1 .: ••I t.UU I • I :d' . II ' + 

.~ ·. 
·:": Konnet~cof$lended si~flc~tly. n;~~; ~ades~~ th~s (including unauthorized trades) 

:· .. . :·: : 

knowiNg that.- would passively acquies~~ · 
,,.... . . 

, · ·fin~ly, Kotmer.cites the testimony ctffrf,rtner.. t~ I:~er. supe~~~P.r. J. Williams for .:· . . ... ... . 
.support.· The :iawjudge'made a clear credibiil~f~~ij·~ii ·wi~~bt to l Wrlliarns, · . ..,. 

=ji :~. • . • • • ·~~·~tr... : .riJ · · · ·· ~~: · · . '· 
~~f:.howev~r. coiicluding that-he was "not credib~~~i .a.il" ~nce~n .key poipt~. an9 that. his 


: . . . . .: ·.. l; I :E~ ~ .. ~. . 0
• 

~. ~··'testimJ·ny .sicifically witli ~espect to·the ri~~~rth,~flec~ o~'s March ~009 Active 
•. ..; ,f ·11.. •• ,,. . • 

) • I •,, ' 'i~' .. : ' • ' 

: ' ·AC(;oUht Suitability Questionnaire (which in~plic~b1~.j~ped from$:]00,000 t~ $2.5 million)
•f, • .'•'• ~~~~.· "'•e: ' , • ,"1, ' 

was urery low." The ~aw judge also noted. ~iUliaxQ$.o' n~tvous and:poor demeanor- which 
. . . .· . ·. : . . . 

inclu~ed a.~~ice so inaudible and faint that :~e co~. , J:~rtet had ~:ritove ~jacent to the wttnes.s 
.. 

stand in:· order·to bear h•in - and inability to teeall ~sP,e~ifics abo~t· the doouments or 
• : ! , I ' '· '' ~ :,', 

·· individuals in·this case, all cifwhich. discr~~ his eliatic:testi.mony; [r. 376~·70.] Not 
• 't • • • • , , 

surpris.h~gly, - had no· reool!ec~ion ofiW,~&·io ariyoneat Jp~~rner besides Jason and 
. · : . . : ' . ' 

· · Chad Konner;·and he reaffllllled ~his :.when ~~d s~~tifi~ly about:lok Williams and his.co­. . .. : .. . ·. 

. '·: :· ·: ~:1'.-: .0~.: . . . • . ~·~!.. . ...· : 


.: :· supervisor in the Brookl¥n offi~ej.si~eris. [!d 121;:1110.. H; 1 854~53]. MQreoyer, even ifJ. 

- I o !', " ;" • ' ' ' ' 'jo P 

:;~~:'Will~ had some rerol~e'ction 0f'tli'~·.~c~,~eCo~is~ion~ fd\ln~~ ~.su~~isor's 
' '"' ' - • oo I 

0 


• • • 0 •• • 
 ~; 1r . . ~ .. 
appre.v.al o;f,iUegal cenduct does not exoa~te~~,bre:Ker. Pona.ld T. Sheldon,:Exchange Act 

. ·' ·::: . ' ·. . • t" . . 

· 'Ret N<:>~ ~ 14?5, 1;99i·WL 353048 at "'19·,~..13'0i~ov!'ll.8, 1992} (CommiSsion opinion). 

t-7 
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;. : 

.I). The Tur,oi~r R~~o: .andllr.~~en Rate. oftb~Tradihg · 
I ' , ,1 ••• Konn~r ~~m~~~ed i~· -S Account Far E~cee~s ,. ·, 

Lenis Pr.e~,~rnpti\1~!OCChntD~g. : .. ! 
., 

r " • ' ' ·,<t 

.i ..· Th~: Coxiniissi:0lt. has typicaHy W~f·two. ~etrics ~~~·pettmn~ning :whether ttl!dkg. in ,,. , . , , , '• .! • ,I I, t . ~ .: . ' .. ,. 
' I' 

~· ..~ 

' '> 

Chllllling.~f!S is ek~ssive:~ tu~nqver r~te kd CO~ to equity ~clo. (alSO knO,Wn a&'cost ~Ulty : 
' :1 ' • . : .. ' • '! • . . 

~..i;·. • .. 'f • • • 

• :: ;• ' '. ' , l o ; ' ' 11 o ! ' ;; r; • ' , , , , , , 1' 

,,i 1:, : nir~r or breakeven ratio). ·J.W. Bar.clay,::2~~i",WL ~4il?736 at 4126; ~''1999 WL 600427 at . ~ ... ( 

;J •' • I• 

.. . . . .' . . . . ·:; !'~ ·. t :ol · ~ ~~ ~~ ~~ .. .'• 

:; .. 9:.·: *S;·Rizek, : ~-99&..WL 93209 at • 1.5; DOE.E:x:·,:mi$,.,at~r· •!·!•i .< ·· : ,. ·. 
( l . • • • f • I . I ,· . ; :. . ·..: : . - : . : • • • I. • · I . • 

-i ~~; · ~ . ' ,;r, ' · ' ·i~~· t1i1f'· ~l ' ~ '• :: J,t. " • ·· 
· ~ ' .. (' , ·. T<urnover rate measures· tl~.e numbeli!JOf~~S:per:ye.a[ :the . securiti~ in an : ac~ount are 

' ' r.' ~ • • :,•.. :, ,' , • • ,. .; , o I 

. : 
o 

: !·~i :·~ ' ' . . ~ . .. 
• 

. 
· r~placed by new secUrities. and is..calcuiate<boy dividing the to~: do~11U' ~~tue of'·purehases in •: t

• ' • ' . : • I • t • ' 

one ~ear·bY,the av~ra~e"equi~y. Rizek, l'9.9.S~~~7.~4~~·~a.t. :~15.· A·turt1l?ver i~te i~..exc~s Of·six ... . 
'::;::i·. .:, ;·:: . . :. . :·::ri~ ~:~ z:;: ·:·: ·:.:.; . ~ ; · .~. . , .;: ~·.. 

... (~r;netimes calculate~ by includin<g· aay. mal'gin .~Xtended to·the:jnvestor fu .the average equity) is · ~··. 
• • ~: > ' ' : :' ... • •' ' ' : I ' ' 'I I 

,t , ,. . ' ' • "f •l .c I' 

. . . ·:: ::: generally presumed t~r~fl~.c~. excessive· ~1:: :. ~~~~¢arson Le~aq. Hutton Inc., Exchange: c : , ... 
f• ' l 

; t I 0 I " ' I , " ~: 1 :, 0 'j i/.'l ol f,!l,' > ' 1 1 

··:·.~. .. :Aot Rel. No." 26766;·I989 WIJ.25f?097 at •·~ . (A~~~~28): I~R.~) :(fmd~g eieessive·trading where the· .· 
~ !r: • . • • • I l , :' • , I •• ,' ~ , , • • • • ' , 

0 

tum<.wer.nue was: 7.4~.;1 J.W. Barclay. 2P03 ·\Y:L 22415736.at ~26; :~. i 999 WL 6@e42::7 at •s; 
' • , • ' ' ' • ;, , • : : ' ~ I • • :. • ' ,' • 

': }: 11tzek,.l998 \VL. J3209 ·at~·;l6; ~also ri0~~~d55 . ~ 5. . ··( . . 
• • • • :.. • • • ·: . _.:' : t ·: ~i· : ;f ~;; , 


f • '·. ' . . .... I h I 'l l.! t:! ' 


The other metHc is cost~to;;eq~ty ~tio~·: ®m~ti®~'called ~·breakeve~.: rate· or (as in JP.· 
, 

0 ~. ' , 1 ' o • • 11 !f ir' ;' ~! :• 

T:umer's ,A:ARS). ~tu.rft·oo· .i:~vestment. The''CFis1-to~equi~ mti~·measur~ .the ~~~ge done" to 
01 ° 0 l.t l 1 ° 

• • . !1 1!3 ··· ~,: • ' 

anoaccount by•excessiv.e trading. Rizek, 1999 ·wt: :9QP,~?7• at *'5; Rizek. 1998 WL 732Q9 at *16. 
. ' ..•, . 

:,Cost-to-equity ~t.ioiis calcul~ed oy determ~g the petc·enti;ge ,return on the. inves:tor's average· 
, ,I I ' 

n~t eq~ty. needed tO ·P~Y broker ceriunissi~ns ~~i e.xpen.seS\···Rfzek, :19.98·WL 73209 at 
J I :" I ~ ~~,~~ ·: " ' " I : 

: ;., . *16; J.W. BarctC~: 200~ W.U.~24157.3-6 at ·~6: A:eSi~~. r~pteSentative is presumed to hav.e . 
; 

1 
, : : ' < , ,. :: , • 

0 

: . '' ~ •~ i • , , ,', ' . ,,• • ' • : I , 

. ~xcessively traded an·, ~co~twhen·~e tniding ~~~~~,~tensive:th~t the ac.c~unhequires a 20% 

:· c9st-to.equity ratio!:m ~~e: Ad:v.isory Sezy~~s;,Excbange .:~(R.eleaseNo. 44600,2001 WL· 
, I • • ":1: ::: ,.j • ., , " • • ,:" 

1 

849405, at •7 (J.J.Ily 27~ '2~0J:) , (citing ~· .19~~·~~9.P427 at'~S)~·!SarlQta Shnpsori, Exchange
' I • • . . .. ·,· ... 


·· Act Release No. 45923, 2002 wL 9J755'5·iat ....~~1 ~Y. 14, Zb0',2~ (Com.Inission opinion) 

... ... 
18·· . 



04/04 /2014 18 : 18 FA X 4048 427 87 9 SE C AR O TRIAL UNI T 141024/ 043 


• • • < .. , • • ' • • 

(AnnuEilizedturnovertates of2.10 to 8.09 and annu'2.li~d br¢akev~ rat~ of I L98~o-to 54:95% 
I , ' ' > ' • ;. : • . . !· ' •' •! .·: · . 

' •I• !1 , : ,~e . exceS.siye);. ~aurie JQnes : Can~y~ Exclumge Act'R~leaseNo. 4.1250,·1999 m :.J83600Jat 111 6 · 
; 'I 

. .·; . ~Apr. s...1999) (Aruuuih~d turnover rates ranging ~tween 3.:83 ~d 7.28 and ~even levels of 
t ('I , 

;:::;·g;96% to 2'1A·&f'lo.are ~x~essi.;,e).~: :: · 
' !'I 

. 
·' 
. .,•,.· 

Based on.~ese c~tnmonJy :used metries, the trading Konn~11 ·~mended: for the· 

- accounhi'Uring 2009 was clearly excessive~ inyolvinga b~even rare~f34.6o/o arid. a· . : 
" . .. . : . ,h 

turnover ratio of 1.?; [DOE Ex;~ ~S$.] : .· · 
' • : I : , : ;: ' 

[n addition,.as the Commissitln.has :previou~lf: ~ecoSJi$ed)ther~:·is a diffetenc:e between 

: I~ " ' : :,, ( •• ; !·~ :: ·· !; . ·;· ,·. ,, •
• 

: li!aggressive inv~. and ex"essive trading;: E~~·: ~~~J4iners ·who airee 'to aggressi:ve investing 
•. > • ' : ' : >' I ' 'j ! :,~ t::: :~· ' ' ' !': ~ : ' i ' '• 'I ' I 

~ 1 
• : :: do~ riot implititly autlldriu th~ir ~r.okers to dept·~~th~~~Q;unt, iqrough ~issio~1 markups 

j ,, '+• • I , !~ f. ~ I , 

: ;· ', ,' " . 
·, and marg-in charges; Michael-David Sweeney, Exchang~'Act R~L No. 298&4, ·1991 WL 71'6756 
. ' :: . . · :: ,,! ' ' ' . 

:· a't •3 .(pc~·· 30, 199t~; Shea'rson Lcluntm Hutton. Inc., I9.s.9.:·wL l57097 at ~2; s also: CostelJo, ' ..·. .. : . ; . . . ·. ..: . . . 
' " 

r!;, ·.j ~ 1 F.2d at 1369. FrOm J~uaty t~Deqem~r.2009; there ·W.ere 252transactions in the·account 
• 'j ", • . • • • ' ' ' .: . . ' . .. • • .• 

· {~:. staggeringnumber ·that ~gni'ficantly. e~~eded ~e·.fre9.uency of4 tnldes ~:Week-
·.. . : · ··.~:·r:n:t :-..1~ :: · ~ ~: . :. .,; · ·· ·· ·. 


.. list~ :onaMarch:~20d9!·A.ctive Account SUit~i6il~tf.' ~~lFo~re)'invol:~g a to~ ofa:ound 


$8.6 ~illi9n :.in purc~ases and sales. 'N stated, the ~rl~Uzed turnover ~t~ was.11 and the cost­
.. • 'J , ' . 

.to-equity tatio~was 34.6o/o.. [DOE Ex.n .l5~l: As. a result-,&fthis trading.-lost about 

$54,000\, Thus, even assUming, arguendo, ·t!ha~-was; as Kanner claims~· an ~ggressive 
I 

inv~or Who understood·the r~sks .ofactive ~tiirig;..~\chose to ~cT:date anyway,- did 
' . , · '"::.. . . .. 

not implicitlyauthorize Konner to:deplete hiiS aceo~~~ commissions. · A~ordingly, the 

Conmrl·ssio~ should ~nclude that the ·t:mdiftt,~~ti~onn~i ~e~~ended. in,~ the. - aeco.unt 
, ' I • . . . • , ' ,

• .. . • • • t . . ' 
. ' .: , ;·: :·.I ' , • 

from: Jan~ throu~ Dooembet 2009 was. ekeCS.~iV.e.~spective of the acceimt objecpves. 

19 




04/0 4/20 14 18 : 19 FAX 4048427679 SEC AR O TR IA L UNIT @ 025/043 

·;.. ·.. 2. ~~nne~ Con.tr.o~~ the 'F~adinJ~~r; ~~~-~~count · ·, ' ' . 
' ' ' • o '·~ ' • '• • ,. ' ' 'I.' I I ':, '' •, 

A.key, :facto,r in deteri#~nin:~..~~~t~W~trol e?'~i.~s..i~ .whether the~ ~ustomer lacks the :· ·. 
. ,, , . "' 

.:i·'' ability to ~~ge t#e ~ount:and,routi~tlit}l· !Wil~ws tfi~¥eeo~ertdatio;M ofthe registered .. 

·· ' ·repteSenta~~··cas opposed1-t~·'exel"cis~g in~)1c~dent.jJ~g~ent). Mipata v. ;Qean ~itter & ~: . 
',! f ' I I ' ' ;'I ; : I < ' ~r; .:~ ~ ' 

· · · ln£-i;619:fi\¥ g14,.8~0.-2((9th Cfr'.' ;r98o)~·: Register#;irepresentati~es may "e~erci~ de,faeto· 
• l o r I "; ,' ',,; · : :,' ' • ' • • : • 

' · ·COntrol where·a customer places hismlsf.and.faith in:: ~ !:broker and ~~tinely fd,llow5·his: ~ker's 
. . . . . . .· . . . ': "!i il:· . . . 

. advice." CrUse y,.Eguitable:: sec·:·~fNew York...In!t;- )~is .F. Supp. t;023, 1030-.31 (S.D.N.Y.
:" . .. . ' . ' .::·'• · .
' '.. ' . ' . . . ;i·l~ . :. ' ' 
·:i:·: :·~987). De facto control ohn ~onntmay he.~nfenciW'rom all the facts and circumstances, and 

. ,. . 

requires ·an iitquiry into :whether the broker or~e ~ust~~er is responsibfe for the leV:e1 ofp-ading. 
. • I' I 

I: • ' ' ' • , , ::; ~ 1 ' • 

J.W. Barcia}\ Q003:iWL.'224Jq.tl6.at *24. ·~e:touchs~ne· is whether.or not the c~omt.:r ~s 
, ' , "' , : ,I 

' ' l • 

sufficient inteiligence aild und:erstandirig to ~~uate ~~.broker's recommendations and to. reject 
' ' • ' ' ' ' ' ' ' ~ :: ; ' I 

one.~h'~n he thin.ks..it ~~table.,• J(l'. (eitationS: omitt~).· 
' j ' • ' ' ' ' . ' : ' ' : ~: • ,' I I .':' I ' ' ' ' : :: ' ' :, ' 

Factors to dons1der.~ leval~P,ti. !cie. l)leto control include the;mvestori~ aqphirication, ~e.. 
. . ,, :". ' .: .. .", ·.· ; : . . 

inves~r~ s prior sediuities e~~ence~ the~::and oo~~dence the in~estor has·in,the broker, the. 
, ,•• /; •. ,I~ ' ' ' ,' t' ;;I .' ' 

.amount ·of indepenc:lent ~searcll conducted·bY.:the inv;:Stor, the truth and accuracy ofiriformatil:>n . 
• 0 ' • .: ~ : • • • 

; p~'Yided by the ~roker, ~whether the investor. ."habi~~ly" follows::ihe advice of the broker. 

·~ 1998 WL:732.09 .a1lltJ3-..t·4; Roch~ 1997::WL 32~870 at •4, n.l4; see also~· 1999 . . ' . . 

' 


~~: 00M27 at · ~6 (considering,whether the broker expltu~ed the tracli.ng risks; whether the 
... 

invest0~ ;understood the :trading·,risks and the:ir..Oplicatii::tns oftrading~em margin, and how often 

ilie;investOr followed the.·broker's recommendations)•:~~ . . ~. 

In thls ca~, ip.e f~ctors f'Teviously reco~u~. bf. ·me Co~ssiQn. 4emonstrate that . 

Konner had.defa~to ~nt~ ov~~ltelllllil acc~uUt·~~se-t.~~ked the :abi~1Y to . ' . . . 
' ' 

evaliJ~te Koruier's reco~.r~ations:· in·: ~meaningfw.~ay.: 

' ' • i'< 
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. ' 

• Fi~st;- ·testifl.~ :_ ~:tpe la~j.u~g~ fouru!:-:- he ~as 'not a sophisticated investor 
' ' I ' I ' J!' ' ' (J ' "' ~:< ' , I ~ ' • 

,,~~ lacks the.bl~~ledge~:·expertise :t~:tr~d~ ~~ck~ on his own. [T. ~664; 1656~~7; .,. . 

t913~l4j: Bresnet'..2013:·WL 596069~at *105.] "lllllill~ww; incapahl~ ofm~ng aih;,;. 
I + J 1 o o ' ' I < 

: .. ; ';; . i:, " ' ' I • 

., ·.. ::·' .:. · ··~iitdepen:Gent.·evaluation ;ofl<onn:er'~·; acti'Ve. trading strategy, and.he idid not ·imcter.stan:d 
" . :;. : . .:.: ~. .. i : <· .. 

..··:. :.:·~ . :· :· 
' 
:i:fuat the ·freqriency oftiading.itself'Was art :ever'"~Wing factor'i~ th~ profltabill~ oftbe·· 

. 
f 

•' ! I : • ' 0 ,, • t I , I' ,,., . .. . , , · ·: · • 
0 

· . ::;·, · ; .;~ . ; accXj)l,il'nt [l'.'l8.14~'l5;·· 1816; 18404Fl845~ ~;:. ::: · · to 

.. ::::.. .r ~· ~ : : ·;: :: .~ . . . .~ .. ~: ... ·. .. . . .. . ~ 
,, , 

:., .. ::. >.;. :·: s~~ha,- ha~·:<V:ery u~;te4i ~~V:!?~~~a~~erlence. Prlor:to opening:his·Jp ~: ; ::.. 
•• ' '' ' I 

'' :!; Turn~;accb~~ had'~few~~: ~~~~fu~tual ~ds an~ a ~ngle. ~~oke~~ . 
·. ' ~accmilii. [T:~ 1658~63·..}' In additio~: th~ ~~~g;~~{i~{~ broker~ge a~~t was: ~ery dirfe~nt ' 

· .~~om wh~Kbnner was' ~co4enJ~g · at'~· ;,~er - it typically· ~~ le~:!~ fiv~.: , 
• I ' ' • ; ' ' ' ' ' 

~times ~year.~· andlllllliil de~rlbe:~: h.: ~ ~bti~er.J~tive. [T. 1662~~4.f:.· · ·· ,, , 
' • '> 1 I •: .. ,.. ' .. 

• :rurdt:- trnstetJ:· :r:con~fr, ~~~tj~~tii$· :~~wled~e and ~~p~~ise ~· the financial · 
0 

•; • : o , • I ' t 00 1 0 00 

.'<mark~h, a~tl believed'he w.O.urd··~ook}jut-lo~ : ~s.i:~e$t Ii~te~st when maklng 
, '' ' < ' I ' I ! I , • 

~~di~~ : rec&~m~nda~~s. . rr. 1'666~9;'1~7s.t6; 1858:.( - relied to his d~ment· 
. . ' . . . 
. ' :: : f: ·. . . . . 

o~ Konner's ~st;rrances ~ inv6t&,~nts that were not doing well in ~is JPT ·account 

· w.ould "go the ·other way;·~ even..after Konner made unauthori~ed·trad~ in his:account . ' ' . . 

because he tnMed;Konner.•!to acli in ~s best interest. {T. 1687. 1788-92'.] 
. ' ' 

' .. 
:• Ft>urth. n:earl~ ~~ ~tltt ~ra~~s·were ittlti•ted by .Konner's recom~endations~ and · 

-:ieJied:~!t,l'.~~~e r~omm:en<b.tions "too%" of the time; in fact- mad~· onLy . .· . ,, ' . .. . 
: . . . ~ . . .. ' 

orie r.ecotnmendation,dtJring the enti~e relation$~P• .:"Yh.i~hwas made pursuant;to a 
'! ;, 1 : ~: : t t ' ' , ' ' , '' 0 00 1 0 

reccimmendation.from :§omeJ~e else,:·~~·nt~$--~~c~1~~ a trad.e recomfnended by 
" ' . • "~ I I ' •• ' I . . • . I " • • 

Kanner..[T. r6S4; 168949,p; 1722;·1726; :183~-40; 187~1:1.) Sucti:::i)a5Si:ve a.cli~escence . . . . ' . . ' . ' . :; 

a6c6untas\vell. [T.lp62-6.4; 1669;·1750-51;J901-0S.]' . 

21 




04/04/20 14 18 : 18 FA X 4048 42767 9 SEC AR O TRIAL UNIT 	 ~ 027/043 

·, ·•·· Fifih; lllllill bad ~~ d~~<l ili~~en~~tl:uearcll• f~r tradi~ ;inhis .pr~-existing . .. . ... 
, 	 , I ,' ' • I 

a~~Ullt, ~~d. did notte o~·'any : ofthe :~~~ant~ .r~mme~ded b; ~~Wler; (1'~ ·1 1663i· 
~68~~~9; 172q ' :i:. . ~· ,,... . ~:· ' " ... ' . ' ' ,' . ' . t l ' '· ' 

'.: I; l I ' 1 I ' ' ! ; :•' ' <I ' ~ '• .' • ' :j ', I ' : '.:: "~ ' I ' ~ ; ~ ;! 

• 	 "And final}yt ~g~ding:.fue~trutb. and MeW~Y 0f.ithe;infbrmation·proViaed by:K~omn~, 

· . · :·· ~~w only: ~ba~K~~~er.: Jld ~iu· 9~erthep~~ri~. ~· 1687-s~;:· 172t-2i.J .;;.. 
• • 	 ' ' I.:; : ' ' ' I ~ ' ' ' ' • 

. K!31,lll~·likewise n~er told -theinformation ~f·shouid·.have.. bi;eri convey~~ the 
' ' I 	 ' ' ' 

l~v~l . ofcommissions bclng:chargeij!and··their hnpa.c6.\ihen e~~ing i~ active trading;, 

. [T: 332-34; 1675; i81~16; ,:845:·)·::::;' . ' ': . ; ,•.'' · 
·. ·. . .I : ,;" . : .. : . ; ': ·: ·:·::t;:, .. : I 

.. . ·· In·addition-s monthly ~count~t.ements from JP Turner show tbat.nearly.
• • 

all of .' . 
• • • t • ' • • 

1 
: : I • ':f C 

1 
• d' I ' ' ' ' 0 

· the:·tran~d~~l}.S were ihf~iated;:by· Konne~. pi)E·Exs. 12~; . 129.] :.'Jbe De~psey expert report .. .. . 	 . . . 

recogmzes and.con:fi~~e..refleetionofconirot r;Onta.iked in th~ account stateme~ts. [DOEVEx. 
,, • , . ' , •I : ;, ' ' , t; 	 • ·: , ' . , 

155 ("virtually aif.tir the ~~c~on~: in the;account were soli~i'ted, th~ii}it~tn~icating·. Komier•s · 
..~. : : :': , ; :~< . ;:· f~ ~~~::l : ·. ~ 

o~ntrol ' bverthedU:,ction ~f.trarunS,.,J.n ~e ~~coQnt,)J - ';s tes1imony·b'the ~tiilted no :: .: . 
• ! J 0 '!'; .:~ ' .. : .. 	 . 

trades ~d alwayS:f.qllowc;~.Konnet:'·s re.~~~e~dations likewise cohfirms.Konner';s· control. {f. .,, « : , . . ' 
•'! "' 

1.684; 1:($89-90; 1722; 172~; · 18iJQ.;7i.] : . ;, :~ : ; : .. 

·Further evidenc~g Ko~er'.s cori:ftbl. oV,¢.r ttading in the- account•Y;~i!lS Ko~~r~s 
, ', • •; ' • ' ; ' jo'o o 

extensi;v¢ unaUthorize~;~ading. - 'te~~~~.fiiAtllased on hi~ review ofnames ofthe 
.. . 

companies.refl~cted on.the qade,: con:ijrnlati~~s ar.u.t hi~: ;month1}i.::8.ccount .Stlltem.ents, he was 
' ' ' ' ' ool I:• ,', ' ' ' ' ,- ' •• 

certain th~t ·J<;,~rh~ exedUted:a s~gnifioant number'of trade~ wita?:~~j ~~tjiorization:. :[T: 11!2.0; 
. . .. .. 

1722; 17,&9~9i.JIn·f~, wh~n a:s~edi:~heth~p:be receiv~d ae~i. befoi~: ~yer.y trade,- :: 
• 	 • : , j . • ' • ::~ :::: ;1. ·,:/ · .. 

repli~d "No. ·.oh, no:::~rwoul~·have 'bben on:·the phone.aJl day.,~? : [T. ~J2~]' : K.onner did it se often .·· 
• : ' ~ ' : • I : :~;! '• ',' '·.·. ' ' .:~:: : :: ~ ;, o; ·:·; • 

thaf~elieved:,j:hat, as his·bro~r. ~er aclually had··~fscret\9i.J.'~:·trilde in hi's account 

witho~t authorization, ~!Uch·~s ~by-ri~ver~mplained ~bout~~~,: :-ft.:·t791 (~'~ thouglrt'it 
'I : ~ ' 	 o 1 ' " I 

* ' · • • · • 

was okay for him to po · that,:.~ J;il,~ b~ker.~f~' 'the'Ct)mmission ha8rp.i¢Viously found, 
. 22 
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..... 
; \ 

. ' 

unauthorized tradirig in nmi-dis~retionary : supportS!a ifmding.af de facto control in the·churning• . w. ' . • 
• j ,. ' 

. . 
f ~,' ·: In tile: T:nitiai.Decisiah, th~ i~wjudge·failild·~iat the facts "provjde overwhetmmg suppon:. : 

. :: .· . ' . 
for afmding' the g~~~· inves~ent,:knowl~dge an·~~cati~nto· ~nuol 

his account, which h~fiiae.flt~~o d~~~l ~fth~<~ ac:crn~t in Konner'·s hands~·· Brest?e~, 2013 .;::f 
' > 1! •1 ~ I I ' ' : : ; ; : : ' ' 

, ,•' . WL 5960'690 at *105~ 'In lii~. bnef., Konner.Jriakes a,.;nu'mber·of"U'gum~ts. on the'issue ofdefae,ro 
. . ~~r,.~·: .~:. . ::,· . . ..; ·:!~-: :::.: . ·.' ·.' .· ~ 

,.. control,:no~~: of· wf&h ari:pers~ive. F~~~~amp'l~,. K@~~r:Gialms-i~~~jec~d ainbmbet .·. ·:. · · · 
1• ' •' .,: :.~: ~jl ' : ~ ' ' i '• j " ' 1 > ;> li I • ,, 

ofeonservativ.e. ~!V~eat oppommities~•:that Ka)mer p\ll:portedly'offered rum. Kohner's Brief,: 
. . ' ' . : .: . . . : . _.: : ;i•l :1 .~ :' ,,· : " 

· pp: ·t l-12. 'DeMing withlhe same arg;~~~t below. hpwever. the lawjudge fo~ 
.., j . •, • ' •• • • 

' ·. .., 
· '.testimony that he had~~~ .rec~~J~~ti:6!f ~v¢!~jec$g a trade m£m·tr~c!ible· than Keiu;ey,~s self­

. ·:I ' :.:: :: ... ' . . 
0 00 0 

0' ~; ' ' ' > ' • ' ' :, · •I •' I* o:0 

serving testimony.that he had re~~ende~::i~ns~7:YatiV.e;: opti~illh:,;Bresber: i2013.WL:5960:690 .. 

at •105; [T. 1839-·4o:] Ko~er fai.ls to pi~&de s~~stantW ~viden~ suggesting that credibility'.·: 

assessment . shout~.;oe distUrbed..:.. the e~·~~~~e·~r:,ci~·:~s his own testimony and~ tes#moriy that 
.: : ..,: ,' . 

he offered consetv.~tive investments to :~p~~'\IS~~er whose accolUlt the DiVision alleged 
. ~ . :;, •. .. •. • ....: · •· . : : z'f ~ · ::.' •.. . . • • · • • · ., 

KoWler chUnle~· -·r: Ev.en.iftMf:~r~troe{and Konneq}t~~ikies n~ Citat~'On to·the · 
. •: 

I •• ' ..' 

record to ·e~tablish it), theJact:that.he:may ha:ye of£ered ~onservati.Ve mv.estinentS;to anoth~r 
' • 1 o o o ' I • 1 ' o o 0 1 ' ' 

customer does not ~e it .~elyh.e· offere~?.then;!to -. Moreover, the ootion ofKo~~~ 
. . . . 

tlffering conservatiye investment~ 'is con~ ~ifue,,!{~nner•s substantjal -~~~t~~onY. indlcati~g 
. ·;: .. 

that he only looked for clients interested~ 1n -~ful~~~· .:[T. 3-21 -r3; ~2p;~m; ~25-26.] 
0 

' ' • : I I ~ ;, : j •, 0 1 ! I • ' 

Another argument forwarded ·by Ko~er ls;tbat ~:viewed his JP TUrner a~unt:·as 
I J , , ·, . 

having different, ·more ri~Y investment..obj~veS: ~an .~·i>th~r ~tcourits~ and that his decision 
.· · : . . ,..;r; ·.·. ..:.: .. .·:· .. . 

· to put money ira~~ JP;TUmer·accourtt·meanthe iate.nde<i to take huge risks. ~onn~'sBrief, pp. · 
' t: I 'N .. •:' •; •I '• '; :. ' <, ' 

10-13. Thisatg~erit:fails 'on multipl~ le~~~~ ·ElkSt, - stestimony de~onsbates that he 
. ' . 

did not really understand investment obje.ciive~{~ 

'23 
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l o o • • 	 • 

Q. What are the .investment! 0bj~tiv~:for. {your Wells F.argo] accQunt?: r; .... . 

A. 	 It's11ocal so it'sjust a:pJaceto'pufsome.sPa.re mon.ey and money I don't 
think rm goiilgts.:n.eed'for:a \vmie·and~en.he iives me a.··· r. : _.: ,·. ;., 

. . .. . recomn)tndation on.maybe·:~u~i~g ~'tOck ~r ·something. S<? that,s: .:why it's · •;:.; . 
' .., :there,,r g~s~. ·. :· ,;: •:: :·, :f~: · .. ·,: · . ,· · .: .. .,...,; •, 

Q. 	 Do Y<?U \mde:r$rabd wh~. ~the ~. irivestm.ent objecti~e. mean~? · ,. 	 .i i ; ' .
A. 	 WeU.-,:1 guessJ do. l.q~nrt~ow{~:· .... ..... . . . .. . . ".i·· :: 

: I::t I. .~ . : i I .' • . . . . ; ~ :Ij :· ' 

fl'. 1662; ~~·:1672·73.} Secondi clter~:~siJ.o; ev~ul~nce to support th~;~ontenJJ~~f~- . :. ~ 
:· .: ' 	 lo 

viewed his·JP Turrier accountas·!~~litativ~lydifferent fr~~ his pre-existing w~.lls . Fargo • 
' , , 	 .. . .. . ' 

' I 	 •I I" • ': , 

his JP Turner acco.unt;~ .~~~dKonnet that he! !. ~wa~d f?·make ·money.'.'.:(which, 9f:;~OUI'$,e, ..~· ' 
• 	 ,• l l • . .. . •• .. • 

• , • I " ' , ' ' 

is every investo'i's mt~nt) 'but i'itrth~ same. J>'Wag~ :said ~t "J.milized that certain tftings were a::.:::. •l . ' 
: ' -. • I : I• ; •I ; :~ I ~ f, • :' ,'' • ; ' ' ' ~ ' o o ' 

··· little more riskY: . .. Btit I. aJs~kno~ th~e ~~ ~l~ so~~· good stufr'out ~t wiU ~~ you money, 
: .: ' . . . . . .'j . ~ ; ~ o! ~' 	 • • : • ' • 

you··kn0w, if you buy.'it ~d;~~ld. it;~~~o. '' fr..~672...73.J ,.Tije.fact~ .did not vie~ 	 :,.. 

'K,C)~er.'s sty.l¢.of:~ing as!tnco:n~stent ~~·~. bur,:-~d:i~0!~4,,philosop~y speaks vol~~·bo~ ... ::. : .., ,,,.. 
I 'I! 

'. ' aJ?o1Jt .-s ~~~~p~investor Sfo~hi~~ti~~ an~·abo~~ ·ilCotm,er~s failure ~:mak¢ ~is.fnten.~: t~..· ·,, 
• . ''. 	 :. •••, . •!: ' ' • • 

~especulatio~clear. [T: 166~~76.] . -iijdnot;viewhis JP rum;r: ~~()~~ di~ere~tly: 
,," ·. 	 . . . ' .~ . .l It . ; •• 't I ~ •I ' 	 :. • :- • • • • • 

· Konner aJso.:argues that. ~cause' Catl:SOQ~recei~ed·account statements, n:a,d~ · 
' ' 	 ' : ' • ' ' ' I ' " : ' '~· ·~: 	 ~ 

· ~" ·confinnations and/or~ f~~ : fro~ :JP.·:TI#nef:t;hat r~ected a·~gh-le~¢1 oftf8ding,­
:: ~ . ;~: I : 

··:must have been.aware Of~e.. activity..in his.;ae.6ount:ahd acct!pted it.. .K.onneJ[~~Brief.;·~; 12. 
" . . . ' · . 

Konnet''s argument is · ~n.~tJ. tot~: · Mete:!r~ei~·;Of~~ :account statements and. .trade 
•• .. 	 ~< ' • ' ! · . 

confirmations.does nCil~~~lish that.the ~~m~· imdermood and.accept¢. what.was happening ., 
., . . . . . . ,, . . 

... . in their acco~ts. ~ S:~ee~~y. I99i WL 7io.7S6..~: +~·(bcit. 301 1991) (Cornmi~sion opinion; 
• • , : • •	 I l ' I ' 

111 	 1 

, , • , •• ' ; • I' • , ·r ' 	 , • 

on churning centrol ele~i:i~.~~(t]b~;fact tha~:!he. :~~~mers· teceived confmnations.and monthly : . 
, ( o 1; .:1 

statements does not ehange:o.ur co~~iusi~ri.ttbt:~oker.::controlled·acco~t]"); Sclwfield:Y.: :Firs& 
.... • . 	 • ' '• ,.,, '1,,11 ' • • • 

Comm0dity Col\1.. ofBoston~ 793;~.2d :.M,·36 £~st Cir: :1.986) {investor did not iatify·finn•s 
• 	 I •' • , , 

• I!' " ' 
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unauthorized actions or excessiv.e:.fees by failing to- qbj~:ct to them after receiving ae.o<:nmt 
• 1 1 

' : : It J ~·I • 
• !I ' ••••••• 

. ·statements); Karlen v. 'Frii;:dmcin & Co., 688 .F;~d'. i f93, 1200 (8th£ir. 1982). .. ,.. . . .. ·. ' : . . 
. , " , ;:; 

,.' 3. Konner Acted w.ith~Scient~r : · 
...... ·. . .: .;:: . : .. ·::::.: :: =. .:· '. .. .:- ! ,·.. 

· ·The scienter i'equire.m~t.for; cllummg.:i~iliitcl :Where tiie registered repre~entative acts.to·. .·:. 
' ' ' • • • ' • ' ~. '. I • ' ' '; " ' 

benefit himself by .eamfri~i· ~PunisSions,:·r~~~:than a~ng :for the benefit ofJlis c~mer. . . . . . . .. .: 
•., 1,' ' 

Roche.·1997 W!., 328870;·at:·•4, (Citing·Mililita.. 619 Fj2d•:at SfG-21 ). In the context o:Cit!h~ing~· 
: ' I : •: ; ~~! ' ,;" I ' , ·' .:, : ' ' I 

the requisite.s~ienter ~y be.~~im:pl:~ciq~~~~at~ of~e· con4uct." Franks v. Cavanaugh. 711 · · 
~. . ~ ~·i '. < • • • ~· 

F. Supp. H86;·H91 (S.D.N.Y. 1-9.89):· ~Sci~ter als~; ~Y be *blished upon a·showing of · 

recklessness. .S.ham v. Coopers·& Lybmt~; · 649· E2tti t75. 1'93 (3cl Cir. 1981). .·. · ·· 
. : I ' : j .. ' : ·~ --: ~. ;. t!· J .I ol 

1 : • , • ro; 1 • ~~~I· ~ 1 '.'• ! ' • • , , , • • . 

Scienter in a c~u~s. ~ase m:ay ~'es~'lS~~d':i)y proof that the br«?ke.r~ ~q:v.i~. ~e: : · 
, I <; I 1: . : ~ I 0 

intent to defraud or with re~kless dis:egw;d .fe~ ~jnyestor!s. interests. Rodie,:1997·Wl;328t170 
1 

1 1 

!I ~'I ' ~! :, <o •• 111 ~: ' : ' ' ' ' ' , '~ 
1 0 

·at *4: Factors to ·consider in e:valuating scien~r::in~lude: whether .the broker in.iVes~~g~~d. and! 
• : , • , ', , , • 1 I ,. ' 

1 

e:valuated the suitability ofhis.recom;men~ti~~1 :~d: whether the recomme~dations w~re in.faCt 

s~itable for bis customers. ~1~98 ~ 73~09 at·•U..,:Ano~er conside:ation is the ch~nge 
'• 

·in portfolio value relative tG ~sacf:ion. <;osts;:.}~ge poxtfoiio losses, or:even s,mall profits, 
" I J • • 

combined with considerable;<fiansaciioJJ.i cost~l: ate cons~M'ent with chUfD.ing. Roche. 199.7~ WL 

328870 at "'4; Samuel B. P~n & Company, Exchange Act Rei. No. 7407, 1964 WL. 6~7 at 

·'3 (Sept: 3, 1964) (portfolio g~n of·:$.3,$84 o.ri'ih.itial hi.vestment of$>'1 18,098, with $2~.~.4 pai~ 

·in commissions, held consisten.t with chUmin~~:even thqqgh ~rtfolio value would hav.tt dropped 
... 

·had there been no.tra,ding at all); Bdhel. lohn~·IT. po.,,Exchange Act Rel. No. 3967, 194'J WL 

24844..at. "'J (June 24; :~947) (portfolio ga;#t·ofi~~·~>oo:~n initial investment.of$61,731 , w.ith .· 
I •• ' ' ' 

$18,879 paid in collliri~&ions, h¢ld t;~nsi~~nt Withi;bh~ng). 
. I ' • 

In the Initial D~Ci$ion, the lawjud~ foun~~~'*onner acted with soien~r and ch~ed 

- s JPT account.'' Bi~~ner.20B;wt·S9.60690 a1 +101. ·The ruling on scienter emphasized 

25 
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I ',',I • 
a. • . 

.···!wo points, both ofwhic~tUi:ned on credibility.asse&Sinents. J:he fi~st pojnt was thatKoHner,s 
.. . . ..,. • ' 

.:;·· manipulati·on·oflllllis.adoimt dQq~:e,~i~ .sho~, ·4l~e~t ~ ~efr.aud:· 
• 	 0 I • ~, ' • I ! , ,. ' : ' I ,. 

0 

. ...1'·:::· ·' · ·::' . During the alleged c~~ period, ~,k~er pr.~ded.' p:re-iUied.out fo~s rela~g! :·· .; , . ... b~ :t' • . 

; ;I ' I .;, :• ,; ' ' to-'s accmli!nt;'sind repr~te(l '• lojowfug fully tbe•imp~~(&tions ofliis • ;,i ': • '. 
· ··: repr.esentaiions abd.the fact th~t iiiii;..di~no~,. that eertaill'·fiDaa'tial·· : : ,;.; 

1 
.... · : information did ·not ~Jy mean a~. ·KOm1er, having earned the trust .and~: 


· ,.; 1: · :·:· · confidence o~,:. and ·k.twwmfru.~ was·m5t .a;:·S<lphiSticatea investor, d~.¢ted 

b4n t~ sign t~iri'Ollsl'~nns witliouJ: ~st:expliilill~ their mealling or impli~tioll, 


·~· fot-;tiile '·sole purpose ofgeneratii:ig.acti'*Y:and ctun~ssion:for his:personali.gain.. 

• • I , , , 	 ' 

·1" .... " 
::·Id. at 106 (emphasis added). ~·~~d1et, to ~~that~~~.~· lawj~ge, who heard the ,, .:·. , .. ' 

. • i · '· ; ·. !'· . •,," ' ·. , :·· ' . . 

.. ~m~.sses' testimony and ob'8eryed thdtiid!!k~or;'fo~d~~s· "ersi:On ofevents more 
• • • 	 " .. ' J • 

.· , . · r~ t ~ . • . · 
: I· 

credible tnan K;oriner's.. 'The sec~~d.poin~ :~~: lawjudg~ :emphasized,:on,scienter was Konner's 
'.. . ";. ;. ~ :: II; ::' :," ;·~ . . .. .·. ' . ! • . ..' 	 : .. .::· inabilitY to credibly ex:plairi:· ~~ variouii~~anges;~is net.worth as re~uded onhis JP ... 

: "· 
: . . 	 . .. . : • • ; .:•:. . . . : . I . 

..\: ·: T~e;t: ~c;cot!IJt docuinen~.: . ·Id. -;s te~mmony ,~n . ~e iss~e w~clear-.iP. re~nse to ·~· :·,:, ·· 

. ' beihg·told by- th~~ the c~geS in tijJ'aecoUJit!!~onnaiion (whlch included, ~ .jump bt net.. :. :::; ::~ : :: ;: 
, 	 "; , ~"I 1 • , , 1 ~j , ' • ' • , I •: 

. :~~uth rrom s1oo,ooo to $2.5 ~tiuo~: ~t::~o~ti~~· b~~~s for. ~hatsoever) was nor even ··. 
• • • ' • • • 	 < • . , . 

.:: ' clos~ to·accurate, Koaner told ·A~~~h realJy• ~eab.:ianything" and· ask~ him to ~gn: .. 
' ' • ~ ':I :· ; :' • 	 ' 'I ' :. 

::· .the:fonn. [T. '1700-1702; ·1782] -~~~ed~fo~ beca~e ~~[K:onner]'said: it dirur.tmeari.: .. 
' l • , o 1 o1 ° 1 

I 

• :~ : .. ; ~ ",; f ~ . ' ' • 

)' '8llytbing;.I He said just·initial it..;o[ :wtd:lrihi~'' I :~W~~; weD~ I'iP not worth two an(i.:a halfnullion·. 
I 	 ~ ' I li '' : ' ' ' ,' : I ;I' j,;l : ' lt I I ', ' I : ', •t 

.:. He said·.iweU, that doesn' t mruly mean an~g;·•? 12 [1--. ;1:702] The law judge's scienter .fi~ding . 
I ' ' > :: ~~: • I t : I: ' 	 ' • I ' 

co~tias~ed that testimony )\lith Konnerts ev.et~:changing~co\U}t of what happened:. . 	 ' . .. .. , 

As·noted above, Kannerwas striki~gly iricon.s~ten~. when question~d about tl1e , 
source and accm:aCy of~fs;.n~t ~~lith fi~e~ ,. . . By.contrast,- was 
emphatic and consistent.~4~;veiJ'P,ers~i~ demeanor in testifying that he !: 

was not worth anywh~~.q~.$.7~5 miUibn. ~e' only plausible expla.nafion for 
~onner~s shifting expijo,latip!J~~~Cllflwn's l~ted:·networth is that-he:was mald:ng 
it up during the hearitlg :as Ire went alOng, anifihat he made up the nW}lbers when 
' 	 :! ,I', ' ' '• ~:I • ' ' ' ·: 'l • •' I : . • ·.;: 

ll::..· ·Konner repeatedly ar~e~. ~at-m~~.;M "en~rm·o.\IS cc;>ncession••b)i testifying that "his:signat'ure on 
a ousmess document means somtfhlng,"'iiiCn!iat, oonse.quently, K<O'nnef'was justifi.C9.in relying. on iloc\DDents 

signed. Konner's Brief. $)P., 1,, 13-l s. .Ko~ canno.t' rel~ :On d~uments ibat he knew he had falsifi~ and 
· credibility is not in an)r;way im~he<i ~,·~igl).iug: a d~ument that Konn~:told him "didn}t,ptean ., 

"'""'h'"d [T. 1700·02; 1782.) . .. . : . 
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they were placed·on the f~·! T~~ is powe~ eviq~~ of a high degree·of 
. ·scienter. ' ' · ·': ·· ·· . :. , ,.·::·· .· · · · · . 

... ' o to ,! , I ~ 'j ' ,' 0 ~ : ; J ' ' ~ ~ 

' .· : · Bresner~. 2013 WL 59M690 at ~106~ Ko~~r fa{Is :tis :cit~ any credible evidence to the ~ontrar;, .. ~ : 
• '• ; I : • • ~.. • • • .... ! .~: ' :.: i'j: . .; II :'1, , :: ·; : •• ' ' • • ' • ~' :... • ' • · ~ • 1'· 

~~~ ' · mucfdess sufficient evidence to outwe~gh ;q~f~9~ andJidgic~l infer-ences drawn by.tlie··laW :i· .. ::. . . ·. :· .. ~ \ 
~ : : .:I :I ' ,' ' :.:I' 0ri > p: ' "o ' tlo ' ' : ; !' 

judge; and thus, .#1ose credibility assessm~~'ts s~ouldi ~ sustaine~. . 
,;1:. . u· .: : . . : . . ~ ·: .· ,,,1ri , u· · :.. : ~ :. ·. . . :.. . . .,. . IJ •• 

.,' Moreoyer.. other ev:Jden~e: add~ced· ~t th~ h~llii~g detii~~ted that Konner's ~ng.in · ··. : ~ . 
. ..; ,•· · ·.. ; · .. : ' , ' · . ·· :: :. : :· i·· ~!~ ·" .. : ~~ ·: ..r: ···,,,·, ' ·J,*Ia; ; ,;.'. ' ~-" ,. •·;:,:.. ·.. :, '! -:" 1:. 

.:·the-account was· d@~• to gener~ co~$ions~C?r. than f~ Carl~n·s be~eflt. :f'Qr. · ~ ·.. ; .::· ,,,;, ·· 
I < ' • 0 0 I o I

0 
1 0 1 

' ' ' ' ' ' ' ' : ' ,!. 1 • I! ' il ' 1::•: ' 1:1 : : ' 
1 1 

· examp~. Konner engaged in additional d~e;t~d ~~fpulation ~th r~ct to the­
• • < : < '•' " I ' .J l :': 

account, iholudfug executing a signifi~antnuniber c${.unauthorized trades. [T. 1720-22~]: .'' 
0 

. : : ' ,' . .~.: · :: :' ~ : :· : ~;, , :!!; {.~~ .; : · ,•, l tj :::i,~(·:. :. . ... ~ : :. . ~~ 
Konner's iack ofa t:cading strategy or;~ilier ~:liplaijationj~i~mg the·large number oftr~es he 

.,.... ... . ... 
r~~erided is also strong evid~ce: of.sci$iter. ·:l<on®r..iestilied that he looked for investors 

~ ,' o < ; ~.: I : ;, ; f' '; : ~ : I ',. ' ' ' 

• • • 0 • • ' ' :1 . 

. looking t~ spe.c\llate in the mar.ket, bu~~topp~ sh~rt of~~p)ai~ing why that translated into the 
· · -= h·· · 1 ~~; .. . jrii: ·. i':i·!. .. . rt · ~ : . ·:·: 

intense uading reflected in hi&·ctJst;omers~ ij~~lirits. [~. ;328-38.] The lack ofa trading stritegy 
' ' ' ... 

' I dli', " ' 

is strong·evidence·ofseienter when ··viewe4~in ~r .c9nl~t of the ~ading volume - there .were:.f~2 
• 1 ~ .· ' 

:trades in-s accountdwfug 2009 (~S%~xrio~~~~ ind1cated.he was CQl,tlf~~ble 
o • I , , 

• ' • . • ; : .:: ' . ' • 'I . 

with in.March) resulting iu a cost-to-eqt.rlty ratio of34.~%..·Moreover, the trading wasn't 
: ' ' 'I ,. o !' ' ' . . ' . 

' 

necessary to Konner's goal of specula~on, as-Ko4her. c~~es·he could have pursued
• ,,:1~ ,, I, 

speculati~n_or trading profits as investment·~bjectives "'ithout trading in and out ofstocks ~9 

frequently. [T. 335.J 

.Koiiner:also acknowledged tbllra hi~h ~¢.Yel of~ding could pose financial risk.tq a· 
.; :· :!:1: ,.. j;; : •• 

custotrtel'":s ateeWlt, but ho never discussed~with·: hl~i ~(l§romers the impact that the total . · 
0 ' ' · · :. !.· . ..;::, , ' o. 0••· : ,: · '· ,. . 

comm'iss~~ms and fees generated by activt:i ~~g w'b.~~ have on·their account, or the:concepts 
0• ' 1 ' ~~ ;~ ,: . ' • 

0 
' : 

0 

' > Jq f I .. " " 

ofbre~ev~n r~e and turnover ratio. (T. 332~337.] In:$.um, Ko~r has no justification for the 
lo ! • 

high Jevel oftrading he recommende~ · and ::~iC,krest~~d in a sigl)ificant lossto-,.and 

'1'1 
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..arthough h~~knew the commis.sions an(ii. fe&~~ted! wjtb that ~ing· alon~ could deplete~ . .. ' ... '· .. ' . . . . •{ : 
' 

·. · customer's account h~:never told ~i~:.: ·. .. .....:'' · · .. . ,... . ' !• 

~.;~ ':':.~·.. • . • ; . ' • . · .• , : • •. . • ! ' ... : " .. . . • , t, 

' . .. I 

,,·· . . · · As fo~~ by the law judge; Konp~~~~!~~~r,~~tion of •s aceount;f<mns, combin~f:, 

~ j I ' ! I • ' .': ~:: ;! ,:I~'" ' ' ' ' ' :•' ' :: :, " t,:!:' t. ' ' ' 1,:. :! ' ';;' 


, :;:,.· .with th~ difference bttWtren:~~s credib~e tesfiffiony.and ~opn,e~~s shifting explanat~ons on:......: 
 ·.i: . . 
•• • • ••• I ;, • t • ~ ; >! • ;:•.• J I •• •• • • ~·I~ . .. I • • ' . • • • •• 

.:,. ,,· ·.the net wo~. issue, wammts a fincu~~~~~r: J'hi~nd~ to deffau~ 'Konner ftrils: to :;>..'. · 
- • • . . . : i,t: ' . ~ ..~.:. 

,. offer any credible evid~n~to..the ~ontrary, and thus, ~~taw judge':s·credibiiity assessments . 
I . :.. . , ,. . . ! • , . ~~ ~::~ i· ~');; .. !·. :~ ' ;~ / .. . ... . 

.. Should be afftrmed.. . . ... .. ... ... .. . .. , ·. , !1 •' ·· · ·· .~.:,~<:·: : : · · ~ i :1 ·· ~:· · .: !.+I I~r
.. 

·:· :i 1• · IV.~· RELIEF REQliESXEDIPUB~Ic· INTEREST •,.
, ,"I 

.. . .: •' . . ,. ,, . . ! .._j. :F•.c • "· ' '·.~ . 
i i· ' : ~ ..ease;"and·~~~~<SM!h~ · '· ·:·: : ·. · ~. ·" ' :.t'L ·~ · C ' t gtn d!!!: . ...: :: . " · '' '" ., · .· · 

· ·: ·!!' :! ~ ~ ri:· ::: : '. : :: ~ ;.· ... .. .. 
.,. . . .· .se~~ion 8A ofthe Securiti~· Act ~i ~~~f.i:i:z:fe·of~e Exchange A~t. and -autho~ the.:. 

: ' ~ : lo:;• ~' ' ·:.. ~~,I J;: o' : •: ' o, > ! ; > ' j ' I It j.• . · '':" 

· ·comroissibn to impose cease-ana-desi~~!~t'~rs ~g~nst ~Y. ~on ~ho, among other things,: bas :: :·, .,, • 
• • • t 1 

·,· ~~itted' or caus~d violations of th~~c~ties A~t or:;~e ~~hange ~res~ijy~ly. Whiie .. . · ·· 
..··· ·'' " ' 

·thete must be· ~·some" risk offuture .Yiolatit>~m~ · ·se· such ·relief, ~at risk: ::: ·· ,·.. ··~ 
I I • ' ' ' "' o ' ' ' 


I " •'• ' ' ' ' ' • 'I I • 
.. . . . . '·' . ' l' ~l' ~ '· 'Tr· i !'WI'·· . ,.. . . , . 
need:.not be ver.y gr.ea.t:to.wamm~~IJUig~~~~d-<leSist ~~der. Absent 


..., ,. . !evidence to the contrary,: ~·:fin4~~~.. ij~':'iolation r~ses ~ ~uffic~ent'risk offuture 

.v~~lation, !o'put ;it anot!»f~~~tffW~ence.s~~~'g that a ;espon~ent ~iQlat.ed the 

.law once probably also shciws :~:~Sk of.~q>etltio~ :that merits om:· ordenng him to 

·· ce~ and desist. · · · · · '' · : · · · ·:. ,.. · . · ... ,. 


. . ' . . . 

KPMG f~a.t Marwick,,LLP.~. Exc~~ge~m~fReL No.-43~62, 2001 "}VL 41245 at~~:(J~. 1:9, 
: . ,, ,l.,J. . . • 

2,001)~ . When·determining whether to:•impose· a·ceas~and-desist ardett the Court should consider 
' I I i ' l' I ' ' 

arange oftraditional factorst includip.g: . . ' . 
J I ., :· 'I! • . : • ~.i:';,;;:•;: ' : ' ' I • , 

the egregioosness ofthe defendant'(s:~4~ps~: ttie i~olated or i'ecunent nature ofthe 
ih:&.acti~r;t, the degree ofscienter in¥~~Y~~4h~ ~in~Jjty. pf the defendant's assutances 
againSt future violations, the'·defena&nf!si:ieoognition of:the:Wro)llgful nature afhis . .. 
~ond~ct; .l,Uld the likelihood that the: ~~trs ~~upa.ti'on ·will present opportunities for 
future violations. ~Hit ,,;::JC'" .. .. ··,;

•. ::.*': :·..· · · 

,:IJ, ',' ,' ,'' 


28· 
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' '' ' 

,Steadman v. SEC,.6~3 F;~d 1126, 1140 (SthCir. 1919),,affd,im othel" gnnmds, 450 U.S, 9~ 
' ' ' ' : ' ' ' ' 

' ' ' '1·,:: ' 

(1981); ~il§.Q Richard c. SRang_le:c~ Itit~)l~~~ ' .:~ct Rei. No. 12104,46 S·.E.c. 238,254.. 
' :! :: ·; l .~ ' ' ! ' :' ' ' ' ' : ' ' 

'·.:::!" 
n.67 (1976). No one criterion is dispositive; 

'•'I 
·1:!•'<1, ,' •,•'II li j 

I " ' 
' •' . , . ·:At the P,e~th1g~ we Division :derno,~~ij~~ :tl¥Hr:ig.oNier's violative conduct was egregio~. 

:, '.I :• : , ; :: ::'·[: :·:"' >'~:!.::·', :,:: , : , , , 
;;f!e wlHfuUy:;andlor recklessly disregard~~ his cus~~~s;·invqstment objectives and : :·: 

' ' ~ " I ' 

' I 

recommended trading that.resu}ted in sta.gg~rin:gly high::tumever and: breakeven·TateS' While 
. ~ . :.\ i;. } : · · :1 :~ ::r ~ ::! · : . . 

g~neratirig thousands of dollars in commis~~d~S~l'i~:~dition, ·th~:#ifraction:was not isolated, but. 

instead·took pi~.over a: full ~endar yeart involving h~dreds oftradis; ·Moreover~ Konner has 
' ', 1,' : ' :', I,, I ';•1!::• ' 

inade no gesture towards recognizing the wrongful nature oflns cond~ct, insisting inStead thin no 

:yiolations· occ;imed~ and he has·made no assurances againstfuture violations.: And because ~he 

. continues 'to :work for: BPEC Partners, Konri.~~~·;~~pati~·pre~s opp~rfunities:'for future 
I I ,l "1 I 

',,I 1'violations: 

Accordi~ly) ba$ed upon the' evidence presente;4· at ~e he~ng in tbis1matte~, the 
·' ,, 

' ' 

Commission should ~cler l<.tOnner to cease arid! :desis:Hrom committing or causing violations of 
' ' ' ''" 

.arid an!Y future .ViolatiOns of~Section l7(a) of1~tli~~~.~~~i~~s Acf~d Se~p~ 1O(b) ofthe 

·Ex:.ch~ge A:ct·and Rule 10b·5 thereunder. 

·B. Dis2.0&n1S!t Plus Preju?ent. lnte!!pJ 

Section SA(e) of the Securities Act, Section 211G(e):1qfthe Eocchange Act and Section 

9(f)(5) ofthe Inves~ent Company Act ·auow the Commi:jjsion:~o.seek an or.der requiring 

disgorgement~ including prejudgment interest~ in~ ~e~e-'ahd-de~iitproceedlngs brought ~der 
I 

Section 8A ofthe~SeclU'ities AQt, Secti~n·21C oft~~·~x~hange..A~t, and Section9 of.the 
1 'I ' ' ' • ' I, ' 11): ' 

Investment Company Act. In addition; Section: 2l:f~(e) ofthe. Exchange~ ~t :and .9(e) ofthe 
, , 1;;',.,, , , , :'I I 

Investment Company Act provide~ a ba;3is for disgorgement in.~f!dminisq~~ve proceedings. 

':·!··. 
':II; I o 

': '1,1' 

'··::!:·11:::. I. 

.... 
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' •' 
' ' ' 

'' '! , . : : Disg~gem~nt is desi~ed to deprive.a·~n~~~~ ~fhi~:.ill-gotten·gains~ which in a '"!, 

il!f• 

·.. chumingcase equate-to the portion·of$e.oornrpi~ions:retained b~the broker. ~ l9!/9 WL 

>60Q427 ~t •7.. Because .Sepw-atin~:legal fto~:il1ea~: ·mtifits:~tiy 
•'' 

may :at times be a n~~-· ' ' ' 'I :· :: '! ;~1' I " , • ' ' : :~? !)~ ! ! 1! ' , ' 
1 ' ''• 

11 

· '': ·: :: ·:.,: : impossibl~, task;·disgorgement need only lX: a ~~~onabl~·.approx~~ion afr.profits ·ca~iy, , 
0 

o: ; : , ; :J~ 1•:! I ,,ii ~ ;, ;! ' ; :j: !; 'I,' ' ' ' 

"connected to.the violation. SEC.y,.first Cit\(FinaMiaVCorp.. Ltci., 890:F.2d.. l215, 12~~'{D.C,, 
. ' ' ' ' ~' ' 

'' 

.c'ir~· ;1989). In this case, Division cbwnt:Piexp~·Pe~p~ey reviewed and :~erified tbe .staff?s 1,, I,' 

1 1 

II,'' 

:1. ·,:: :;~ :i 'analysis of trade bl~tter:e9~mis~ion for the tta~e~:~~ ~~~ti~; and calculated ,the ~~on of those'" 

'I!' 

.". ::: :.; . :commissions, retained qy Konne; ilsing the::~enii~h :J~~centages he testifi,~ .to :~n the underlying 
: ~~ I ;: I ,; ' ' i ' ; I ' ~ : ' ' ,; l !f 

itry~tigatioh (and"wruch wa.s,not mat~atly'qi~erent at:fPe heari~g).- [DOE Ex. 155.] Based on 
I, , : : , ol : 0 ' ' I " ' " ' :: ' I I: I :: : ' , " 0:~ 1 1 

! : :~1 0 

D~m.psey's calculations,-Respondent Kon.ne~[-shou1qi~i0rd.~~·to disgorge $S5~000. [DOE' Ex. ':I 
' • ,: '''"' ' ' ' ' I 

' •I•' '• ,,.,' 

'II'•155, pp.,18-23.] 
,"1'1 

' ' ' . ' 

Regardi!\~·prejtldgme.nt.~nW:t¢S~ Rtde of.:Practice 600 specifies tlutt it should· begm· on ~e , 
' I ' < ' I ! ; < < I ~ ; I < 

.':~:i~l~.t:day·ofthe 1rionth foHo:~ngeach ~i~la~~ ~:f;·;ii;rj~j~~~·:,·~Ol.60.Q(~}.· ~ptordingly~ the1 
. :: · , .' · , · :··.,· . il:rl:l·f!rii~HI · ,· :· '-:·:::. ,' ·. :: · 

· Division has computed. prejUdgment interest:tisiq~:~~lfirst day oftne month fotlowing the · 


'' ' ., ' 

r~levant ~huniperiod. U~der these facts, pi~jw$~ent:interest for I{pnneil; to~s $6,306.20. ls 
, ' ' " ' ' ' ' 

C. ·· Civi!J Pen:Alties ,.·, 

Section 21B of:the Exchange-Act,:Sec:ti.on 203(i)::ofthe Advisers Aqt,' a.n4 Section 9(d} of 
'' ' '' ,' ,•!:! I I ' 

ihe Investment Company Act authOriZe :the: ddtnmissiP.tli.td:,iitrpbse ci:vil mone~ penalties in 
' " ' ' 'II'' ·I' I I l ' :' ,l I 

· ;p,1ilplic'admirustratJ;~ proceedings against attY ~6nwho, among: other. thlngst has willfully 

.: , : > : ~ ' ' ' : :~ ' ' > ' : ' ;; .: !:- : ' ' ' ' ' ' 


Violated the Secu:citi~ Pt:ct ·Gt the Exchange: A.cL: i Addi1;ionally) Seqtions :8A(g) ofthe Securities 

'q, I~ i• ~~ l 'j ! ' ' ' " 

Aet;'21~(a) ofthe·Exchan;g~Act and Secti0n 9(~j!1b:fthe Investment Company Act aut};\orlze the. 
0 


':' , " ,I ' , :;: : :1 1'1 I ' ' 


imposition of civil mo~e~ penalties in c~ase-afid.:.desist prodeedings i~tiw;ted: purs~t to 

13 For the Commission':s ~Jlyenience~ the Di~isiord~;~~luding a P.-ejudgment lnter~~t'Roport suPPQrting its 
calculation as Exhibit, A tO'~* :Post-Hearing Brief: · ·~ · · · · 
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: ! ' Section 8A ofthe·Securities A:ct, Section 21€ :®•e Exchange Act and"Section 9 of the 
• 1 ' ' 

. : drivestment Company: Ae~: tespeeti!Vely.. · · : , 
'"' '• ' ' ' 
',:ilfl' :·' 

··:" In considering ·\mder this sectio~ whether a pen~~ ~~ 1P, the publi~ inter~st,: the 
I ' ' '', ' ' •: •!l:t:,l' ' •', I;!• ! '' 

''i 

· Commissidn' may~~:msider: lh ' 

\ :: ~~ ; ' ,. 

.. (1) whdherthe actor omission forw.hich:~h.~enalty is.assessed·involvedfraud, :'' 
dece~tt manipul~~~p;;.or deliberate or reckl~~;4~i~~~.at(l::?fa;:reg~atory.: : ·. 
reqmrement· ,. r'' : ,, · ", ·· .. ·. \·l!:r.:·::::.;i · ..:o:: · ... · ,:, : · :··,·, . 

(2) the l'tarm' to 6th~~ per~ons re·sUJltmg eith~ ·di~~~~ly: rlr indirectly' from iuch act. 
: ' · o·r ·orni:ssion; .. . . . . . . 
. ,, (3) the: extent to :which any perSI:ln was unjustly: eriri~d, taking .into account any . 

· restitution made: tcb·v•rsons iniured: by such beh~viot; ': ·: ' .;: :· · : · · · 
~ ~ ' ' ' 11~11, :, 

(4) whether suchpeison previously bas been fo\ma·~~:tbe Cotrimissiop, another 
. ' ' appropriate regulatory agency, or a self-regulatory organizUtionto have violated 

the Federal securities laws) smte seClJ1.~tie,~ laws, or t'P.e rules of a self•regula,~ory 
,h • -. : j ' '•11!•: ' I I ' ' 11: .,, . organtza'tlon·;.;..; ·· ,. .· :·.·.::··' : , :•: ·.::. , , : ., 

(5) the need to deter such person and~o~etwsans from committing such acts or 
11::1•:,, om&ssions' an·:d · · · · · .::· ···'·:'· :' ,:::: ·: :·.:· · ·. ',,: · ., · ... · 
'•'" ' ' " ' "' ' ' ' 

(6) such other matters as justice may require<~ i·::: ·.. ' 
I ' I I , :;:, ' ' 0 0 

:'1 :,:::;!,: ,':::; ' ' 1 ' ' ' ' 

Sectioh 2IB(c)'~fthe E~}l;~nge A:ct~ lS:lJ;S,C.A. § 78:~-2(c)~ Section'9(d)(3) ofthe Investment 

.: !' 

Com:pany Act, 15 U.S.C,A.: :§ 80a-9(d)(3). uNot all fac;tors may be relevant· in a given case\ and .. 
' ' ' ' ' ' ' 

I I , •" 
0 

the:ra~tors need not llll. ~~·equal '-*eight.'! Robert G. Weeks~ I~tial Dec~sion ReL No. 199~ 
' ' ·.1·:' ', '' ': ' 

2()t);2.;\V1169185 at ·•:SS'(E'eb. 4, 2o02). 

' ' 

S,ection 21B(b)ofthe Exchange Act·ptoviqes.~t·!J1.e:¢ommi~ion may impose·one of 

' 

::three tiers .ofciviLpenalties. ,1'5· U.S.C.A. § 78u-2(1J)~:ii1fhe'~nalty amounts are periodically 
''' I ! ' ' ' 

adjusted by the Commission io account for increases· in the cost of li\<jng. The bull<;, ofthe 
'I, , ' 

.violative conduct (i.e.• ihe: chum period) herein ended ¢ter MatCh 3; 2009, The amounts of civil 

mondtary penlilties applicabte are. therefore, the amounts refleeted in that.revisi~ll: ~o the , 
'' ' ' 

' •' •; '• '\. . •' .., . 
penalties provid{}d for :in Sec!t10n 21B(b) ·Of the Exchange Act, 1~5 US.C.A. § 78u-2(b). See 

r' 

Adjus:tment of civil mon~tazy penalties-2009;Table IV, 17 C.F.R; § 201.1004. Accordingly, 
• ' f ' •·1 

first tier penalties :tbr anyv.iGla.tioR may be imposed up $7,500 ~a natural person. \Vhep the 
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violation involves:fraud, secQnd tier,penalties.may be im~ up to $75,000: fur.a na~ .per,son. 
' ~ ' • ' • ,I f 

.··A·third.tier civil peruiliy ofUp to $1 50;00.0 f9r ~~n~tural~~n ifthe· ~~l~ti~n inv-9lved fraud or 
• ~ ' · ·: : ~ '. • c ' • • ; ' •• 

deceit aiut.t~: v:.io!ation reslll~ in ·substantial Josses:.ro· other.Persc>ns, createdi.l:t.Signifie~t risk of .. . ! . , ~··: 
0 

0 1 
0 

0 
I ' , ; : :, ~ : ' I ' : I : , ' • •~ ~ 

0 

11. su?stantiallosses to otbeq:l'Crsons, or. ~~ffi·ii~:~u~~alpee~~gain.to the ~~on Who .,.. 
I • . , • ' •, ' ', • ' • 

cotrtmitted..the vi9lation.. I .. .. .:<:: .. 
; : ~" ', I I :• ' : ·~: ' o :,• ' I' ' 

.. •. . . . · · ·· In:this-®S'e~ a civil p~ty against Konneriis in~e public in:tere~t: As discussed,above, 
'II;,~ ' ;ll ' •' ' ' • I ' .:!•:'• :! ,;J• >: ,:<".' '• , •dhl ' .! ' 

.· .~oxm,et:is ~~~duct in-qolved· frau~. deceit, ~maniJ:l~on -suffered si~fican~ ,,bazin7 
·• . . ··•· · ': :'·' ' *' • ·:·: ·· ·... :: ',, ·::.. 'I .:•. , • , 

1 • l 1·:' :.(S54,ooo in losses) resulting directly .ft.t;ri.l·~fl#. AOndl;le.~~·whi~b~eated a si~cant risk ofeven .· .· . ' .. , , ... .. . 
: greater losses to-.. By corol~aiy~:Konn~r.: ~etv.edi:Stlbstantial pec~i~ gai~•. retaining . 

~ppt~i~~~ly ·$~5,000. ~~ unJ.~s~ ~~chment!ifrom ~e .cJmmiss~e~ paiq\ ~d~~se . ·.' 
.. . • . :.' :. ·:. . . : :•• : • • . . ' : .•. 1'1 'l,il· j ,., • .•:. ••. ~ • . . . 

:;i~O.tUler conti;nUes to ~Otk' in th~ sec~iti~: md~try, fu,ere is~ need to deter ~tll and•Others from 
. •: 

committing such acts or.omis~o~~· the furu're.. :./... ., :: :. · 
: o + I ' 'f ' ~ 

, , ' . 
· ~~ Df.visidn respectfulltrequests that the·Co~ssion~pose ·a maximum amount th~d •I 

. . . . . 

I ' I' ::1 I , 'o '!• ' 

or manipulation, and resulted in substantial losses~· other persons~ or. .~shlted insubstantial 

. . . . ':!:;- •i ' • ,. 

pecuni;ary gain to the person who conuni~~ .the aet. A:s detailed above, Konne.t:·engaged in a 
. . : ~ . 1 

c@ijt~~~r ~o(im~er.~ked t>y ~ud~ d~.it;~:lqlaniptlrlatio~~~ his customer, 'lost $54s0i10, 

and K!Onner:profited approximately s·si6oo~ :l:bus, in this:e:ase. the,c;:iv.il .~ty agai~· Konner. 
. . .. .. 
" '" , , I ' . · ~ . I.. 'j: •• : · ': I . : ;, : 

.. . / ' . .· :· . ..:-shoLd.d be $1SO,oom . 

• • I • ' ·: •1 1 . · . , ; ~ ... :f.·: .... .


CoJlatemllnJ!ustey.Bar · . . i . 


·' . ' . ·.·:•.(,11,::· 

Section 1S(bX4){D) &f the-:·:Ex.change Ac't ~uthori,zes the Commission to,Censure, place · 

1 · . · , , • . 1 · • , , .. 
limitations on the .activities. functions, or operations o(or suspepd for a period~ot e.xceetling· 

• ,'l i ' 

twelve mQ~s,. qli revoke the registration·of::~y brok~~ wh.~ it is in: the public interest'to do so1 . . . 
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and where:the .bToker;has ~· found to.·ha.ve vi~la~ed;the securities.:statutes. Section 15(b~(6)(A)
' 	 . ... . . . . . 

·. . ' 
.,;,'f •1 I 

.. . 	 . ' 
associated with an:broker or d~er; including bat;ring:~jjchperson: fi:t:>m tb~ :securitiesindustry, 

' ' 	 • ,·' ,•:•• '' I • -= : ' :-,: , : ' ' p. 

In .additiqn, Se,ptipn~S(b)(4~) ofthe.~i<!hart~. A~~ · ~oru in tand~~th Section: 15(!DX6)(~ ,,,j • 

of.the Exc~an~eAc: ~ auth~~ the &~mi~~on to bai a"Petson assocfated~~itb· a ~~er ~T. ' : 
' .: . :)~ ~ . .; .,..;. .~: .~ ', . :.. ~:. t: ;.0 

• j :: . • • •.. • • • : 

• I 	 ·dealer from t:he ·secui;lties: 'i~~:Ustry· f~r l{Silure!~~asonabliy.; t():: supervise. with ·a view to·preventing . . 
t • •• • • • • , ' • 	 0 

o j !l • 
0 0 	 : •o ' 

violations qf.~e provisionS ~f.. such. s.tatiites, :tU!es. and ~g~l~tio~s. another:J,erson who cojnmits 
' ' 	 ' ' • ' ' ~ I ' ' ' , • ~ ' • • ' • • ' 1 ' 1 ' .., .. ···. . ' ," ' . . . 	 ·; 

such a viol~ti~n, if~uch. ~~~~rd~·:subfoct to:.b.is : s~~i:si~~~!i - l: ~;~~S.C.A. §::'JSoQb)(4)(B~; : 


s ·.a!m S~~ions 203(e):and'.(f).oflJII~ i Advisers A1J.W~1;5: U.S~C.A. §§ 80b-3(e):and (f))..· i· ·::::: 

,• •. ••: . ,: • , • ' :. ~ ' I ' ' . ' ,' ' 	 I ' ' 

·~ establishe4,.~teria ~o.r .dt?termining ~ ~hat sanctions are appropr,iale iii. the public: · 

.·· ·interest include deterrence and' 

·,. 	the egregiousn~s ofthe:defencJam'~ ~ctlons, the ~~la~d or~~~~t nat~~: ":>f tb~. 
·~nfraction; the:degree of.scienter :ir;lvql:v~ the smc~rrit)'' (lf tHe defendant's aasuraiices 
,against future.' yiolatio~~ the defendatitis recognitiQil :.&f:~i ~figf\11 nature'ofhis ' I 

:'conduct~:and : flie likeltliood that~ the dd'endanfs ~cc~a,t~~~· ~·':i.ll present opJ!X?rtunities :for 
'future violations. · · · '· 
• > • •• 

. ,•: . . 	 .··. 
·steadinaA- 603 F.2d at 1140; ~ also:Eric J. :Brown:.. Exchange A~ R~l; No.·l4·66469~ 2012WL 

'•' ,1 1 I I ' 	 ' 

625874 at "'12~13 (Feb. 27,·2012); Spangler, Inc., 46 S.E.C. at 254 n.67. As the Commission 
' " 	 ' ' I 

rece11t1y noted in Browri; the in~ i:nto the public interest is a flexible Oh'e, ana n(>'one;factods 

dispositive. 

For the reason.S·diseussed: · ~n:: Section lV.A. above, applying the s:r.radman f~ctors in 

support ofa·,cease'-'and-de.$ist order, :the DiVision submits that tbe Commission should impo$e·a 
. .:· !:~ : : . . ' l •••• 

collateral ~d~ bar ~gain.st K:~~er. K:~er argues ~:the· ~~j~~on should not'bar him 

from the;Securities indl.lSti)r. cit~· his 2()'.:.1earcareer aruf'not;i~g ili~kthe ·lawj ud:ge dismissed:the 
' ' 	 .. , ... :' 

• 	 ' !• 

claims with respect . A$ not~d abo~. llow.eve:r;X,Onner's care~r has not bleen 

unblemished, and:the faet that bemay hav.e been found lia:ble fo~ :clbir.auding.one.client rather 
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' . 
14than twO·is not a sufficient basis for allowin~·him to continue wor~g. as a bro~: . ~ 20().4 . 

. !: . . ...... .:WL 239507 at •7,ri;3S.~ William:£.. Kicldigliter. Jr, Eichange Act Rel. No. 30096; 1991 WL ·. . . .. . -~ . 
I o; o o • j 

. ~· t.: 288619 tit;•6 (Deq~;~LSi;.l.991 ) (~sion~opiniQn);(iac.t information disclc~~d to one.Customer 
·. . I ;;;\~.~·:·, . ·:~ : . :. . . . . . ." : ; • 

'Iimmaterial ~. al!c;:g~)ron:-tfi~los~e oo;:~aw:cr custom~and pro~flY exclu~d by AL)); ~ ·. 
0 0 

0 0 
• o ! ' 1 I • I : • : ~ : • : : ' ' 

00 

t I 00 ~ o . : ~ also \Vinograd;:656 F.2d at 28~ (affirming)u~~g that evidence of a CJ:U:rency ~~~s legal. 
' "' ' ' .. •:.i .. 't :1.• , I '' .. ' :':: :: , •'• I• 

·.. tra:ding activity fQrHl!~Stomerwas iJielevatlt to~eii issUe · ·ofwhether orm:~ther occaSions be . . . : . .. ' ' .. ' ·,: j . • ' . . . . . . , . , , . :11 . 
0 0 1 

0 00 0o": o: •: ! !•1° ; I 0 •:~ : : ~ I I : , 

~ngag~ in frn;oCiulent tradin$:.JP same a~ou~;~. . ., .. 

. : . ' . : • ' .i:: ~ I ·, : !' • I • '
•• ' • 'I 

~.ONCLUSIO~ ··: :... . ·' ilii· : !1:•:··. :: . ' 
r 
'• 

-:· 
I J > 

. . • I J . .; " ·:· .: :,.I I , · , 

.F~· ~ef~~~goihg reason~ the · ~qmbiissi~~~$.9~~ finditha~ K~~er. .willrUliy violat~· : 
• • ·. ' ' • • • :: .. ; ..: ,,. f ' • : . . , , . .. 1 

Section l7(a) ofthe Securiti~ Act.and~~ti*.n: ~lO(b) ~fthe Exchange Act ~~!Rule. i.Ob~5 
. ;.;. -~~~. ..· . . 

· ... there~der~by ·c~u~~g~-~~~~ F~~3, fue Couuni~sio~ ~~ould llri,i>f;>se san~tions. 

in the public !Q~est_ as .reque~~by; ~~· I$.~:~i~, .. 

. .• •: :~·~: , . •i. . 
...... 

. .. ,. 

.' . 

_ _ ..,..-_.....,_____-+.,r---- . . ,. .. ,.! • • ~. 

14 Of at least ·equal ' il'npo~e on this poi'n~..tlie:eyi denee.in the ~ord wirb re~pect to _Kotroer euSf~me.r 
- · an 89-yea.r oll1 fimner from lo~a·~o~· ~:.~~r,~cc~unt had~~mov!lr ~tlO of-1 ~ and a 
breakeven ra~e o.f28.2%, d@s not in·any way uone.~~e KOMer. · · ·. · · 

. . . . 34 



04/04/2014 18:23 FAX 4048427878 SEC ARO TRIAL UNIT 

Respectfully submitted, .this 4th d~y ofAplil, '2014•. ,l IJ, II,.',' ' ' ' ' ..!.. 

!:,1,1 .<':::: · Rewectfully submitted{'::::<;::· ' ' ,, ' 
!I" 

:' ni1:;
I, ' , ~ . . ii ... 
!:. .··~~ ~ 

;. ' ~atdG.sunlfli ..... 
W~·iShawn ·Murnahan . 

' '' 
' ' ' Senior Trial Counsel . · . ·: 

i <1•11 

1 
, I !:1 ,, 

1"', 
, j 1 , I I , ~ ' ' I ' 

Securities and Exchang~. cJ:mrm~ion 
..9sQ:East Paces Ferry R~~.d,.,NE) Suitet 900 

,l:' ... Atl~ta., OA 30;)26~1382.. .. . . 
'. · : · Tel:ephone: 404.842:7.6'l2~': ~ .. : ., .. 

>,,I . . ·Email: sullivane@sec.go)t. · 

'•' ,, '' 
•'~' ,'' II· ; 1,;1'>!1"!':;:·:.,'''' ' ' '•:':: •:,,~,.:•, ·, : 

'•''' CERTIFICATE QF COMP:t£~NCE.WITH SEC'S RULE (;)F>BJMiCTlCE 45G(c} · 
' ' ,. 

' ' 

I hereby certify,.tl}~ffii'~.'briefconiplies With the.lengJ.b.:·Hnihation set.forth ..in SEC Rule.450(c). 
According to. th~·word pr~cessing ·system :ilsed to pr~e ibis. document. the brief contains 
11,700 words.· , · :. 

'"I 
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Page 1of 1 

U.S. Secnr.ines· and ;E~cbange Commission 
' ' ' ''!I , , ' ' • •, ;, • ' ' 

••• • ' < .. . .. 
·])ivision·:ofEnforcement 

, • I ,• .. 4~ ~ I• •, ,. 

· :Pr~J(ld~e~tf ~-erest Report:-::·..:..: 
· : .• ·. 

. : · ;' ,!. 8 ,· • .. 

J~~on· Konner Pr.ejudgment: ~~feres(~~~~ulati~ -·.Adrriih-.:Proo·. File No. 3-1501S . 
· Quarter Range ·~A'n.nual ~te ' :. t~ :Rate·! .; ::· · Qu~rter Interest .. . .J'r~~fPal'tlnter~t 

! ,' ' , 1 o 1 1, :;: • ' • : ; • ' ,. • 1 : , : ' I ) t 0 • • , o 

. ' I .. 
:· ,,Violation·Amo\lllt t "·'. • $.55,000'.00·. . 

.. ~2'0'1/2010·03/3.112010 '· 4% ::\ 0:6?~ $355.62 . $55,355.62 . 
; 04totnoJ0.06r3onolo 4%. , 1% $552.04 . :. . $SS,907:66 
07/0l/2010-09/30/201 0 : ~%' l ot% . '$563 .67 $56;47133 

' I 

.10/0t/20 10·12131'/!2{}10 4% ·: J .lil~.j $~69.35 $57,040,6& 
Ol{Q~/2011·03/JI/201 i .. 30/.ci 0.74% ' $421.94 ..$57,462.62 . 
04/01120'l:l...o6/30/2011 4% l~··. $573.05 $58,{)35.67,

I • 

O::J./.01/2011.-09/!J0/20ll 4% 1.01%:' ' $585.13 $58,62,9.80,:
• ',.d:. 

10tOI'I2olt--t21st/2olt :·,. 3% 0.1.6% .$443.21 ' .' S59,064.Qi · 
• • · •'* 

·01 ~1}1/2012-03/31/2012 3% 0.7:5~ . S440.56 $59j04:63 . 
04/01/2012:06/3(}12012 . .3% '(}.75% $443.85 $59,948.48 
.fJ7{0J/20 t2-0i)/.30/2(}12 3% · 0.75%. $45~.07 .$60,400~55 
.10/0i/2012·1213 1/2012 ~~o~: ·9.75%: $455.48 $6t1,856.03,., 
01/0112.013.03/3i /2013 :'3% tt/4% $450.17 $61,l'()6.:l0 

· Frejudgptent Violation R2nge . QlJarter Jpterest Total 'rejudgment Total 
02/0lf2010..03/3J/2013 S6,J06.l0 S6l'po6.:tO 


