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* Pursuant to Rule 450 the Dmsmn of Eﬂforcement (“Dimsmn”) respecfcf'ully submits this
Opp@smon Brigfi in respame o' Respondent Jason Konner s ("‘Kc—rmer ) Bnet in Suppott of
. Reyersal of Inital Decisfon Dated Nov 8201 3 ("Kenne: sBrief).

L.

INTR DUCT]

Thas is achummg case that presents the Conmnssmn with'a questmn should abmker "
Iaccused of chummg be permnwd to place: ml Io;clmtest a customer’s mves*tment objechves using
| account do:uuments that Were mampulated by 'che brokcr? That 18 exactly what happencd here.
| The answer must be a rasuundmg no, and that dictates t.he resolution of t}ns appeal N
As the law Judge fcmnd. the record shaws t.hat durmg 2009, K.onne:r, then & reglstered
" representative at bfokcr»deale:r P Tumer & CD L,LC (“}P ‘Turner”), chumed thc account of lns. .:' i
\ R - - Havmg foumi the type of custormer Hie was truly loc;kmg )
| for — someone wiih lzttle znVestmg axpemence, no cxpmence at all in l:ugh—nsk, freaquen! tradmg,
| and smﬁcmntly en’uced 'by Kannsr § shck Sal\es mt{:h to send him some muncy Kmmar
convmccd- wo'invest mth hn-n, anei rtherl1 proceeded to engage in what ameunted to' day ;
trading without explammg the nsks 10" the uns.ophlsncated farmer fromTowa, |
Makmg hlS fraud expone:mia.lly worﬁez,g Kﬂrmeﬂ-mcd to game the- syate:m ﬁ)r protection. |
As the Division estabhshed and the law judge agmed Konner caremlly mamplﬂated the JP
' Turner account documents that recorde- s investment objecnves, risk tolerance and net
worth by pre-ﬁllmg them. . In order to get - to mgn them, Konner lied to - about the‘
import and meamng nf thosc dncumcms whwh t’nen Bacame part of Carlson’s JP Tumer account

file. On papet, Konner made- errona,ous'ky- lo(_ak Tike he could afford, and wanted, to-
speculate.
Konner manipulated those docundents as a means to'an end. Once in [ Bat

Konter beligved those documents gave Hini carte blanche to recommend hundreds of trades to”
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- (not to mentmu exccutmg dozcns more wﬂhant- 5 aumcn::&non) while also i

' shleldmg Konner fram mterfermce by the: cumplxance department - exprcssly told

- Konner he wasn’t worth xmiimm and that be r:ﬁdn’t wmt to, Iosc money, but that didn’t matterto. . - J

g Konner because he had manufactl.xred docmnepts §aymg- was worth $2 5 million &nd was:’

"lan cxpenenced sPecuiator "Even now, Keianer 18 atte;nptlng to defend his qondtICt usmg rhe .

" same falsified mvestment ubject;ves ke markea' on - s account: dacumcmta fie
Konner cleums th;s is. nnt a pro fomm appea.l but m fact itis. Konnet’ s Bnef p 6. Any
~ conventional approach to the ewdence plamly show}s Ihat the tf&dmg inthe 'account was

- excessive, that Konner had de jbcfa contml over the account., a.nd that Konner acted with scienter

 when recmnmendmg and. carrj,-aqg out the excesswa tradmg he controlled. However, Konner g i ' .
.nggmg of [ accoum documents is the: key fact of this case hecause mthout those

- documents, -s true conservanve bb]ecuves are’ unms%akable leavmg Konner with no
defense. . l T |
The Comnnsgaon shou]d rejent Konner 8 attemp: o pnrtmy - as a.n aggresswe
R speculator using the same fake papers he ‘used to. dcﬁ‘aud- in the ﬁrst mstance and find I-
" that Konner churned the - account. The Conu:nmsxon should also i 1mpese sanctmns at least
* as strong as those imposed below.

I FACTUAL SUMMARY,

The Division alleges that Konnea: chu;med - s account during 2009. That year, -

& -thcre were 252 transactlons m- JP Tumer acmunt inivolving nearly $8 6 million in buys
. and sells. The cmst-to-equ;ty ratml.for-: s aczf:ount dunng the churn pemd was 34 6% and
the tumover ratio was 17 [DOE Ex. !rSS ] Hy thq end of 2009- lost approximately.

$54,000, white Konner (a tugh-schooi graduaze who made approximately $200,000 i in
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 compmissions that year) made $SS;0{}0 o tradmg m-s account alone, - [T. 305-06; 359%;

BoREc1ss) U G TWEL T

"'A.- Background on Jamn Kmmar .

| Jason Ivan Konner ag;a 39 at the tmae nf the heanng, hve.s in Bmoklyn, New York [T.. |
304 Konner gradusted from ,«.bralmm Lmrlulnll,n '}'hgh School in 1991. [T. 305} He attendad i
| : 'K.mgsborough Commumty Cellegc in Bmoklyn fo:@pprommateiy three months and dad mt L b
‘reccive a degroe. [T, ‘:“(35-06 1 Konner obtamed a Senes 7 secunues license in September 1994 '
[T 3073 He also holds a Senes 63 “Blue S . hcense [T 307 He has worked in the
securmes mdnst:y since 1994 and hay: wrked at more than 2 dozen industry employers over the
“: past '&lghtcﬁil years, [D@E Ex 16 ] .: 'k I, , .:I "'“f:’-: :,_-q_:.ilfll_lll - o
Konner' currently wsrks in ﬂ-leseclmnes mdusm'y at DPEC Partners in New. York [T
" 312 Prior to that, he was & reg1stered represemtahw 1.1'1 the Brooklyn beanch office of IP Turner
- from September 2006 to, Decembcr 2011 [T 30&-09 317-18 .J Konner’s career in the secunnes*'
' industry: has not been w;'tbout hlemxsh, Kcnner settled a 2006 case alleging unaumcnzad £
trading, for $3000. [Tf 310—11 DOE ‘Bx. ICvEI J}E'T URNER SEC-ATL 010863-69 ] Annther |
customer filed a FINRA arbm‘atmn agalnst Konne:* ’14:1 August 2012, alleging churmng, among
other vmlat.lons {T. 313- 14; DOE Ex. 14 at 15 J In 3998 Konner resigned from l:us amployer
Millenoium Secuntles, his FINRA reporl:hstates thatuhn was “permitted 1o resign.” [T : 314- 15;
DOE Ex. 14 8t 17.] _.
While workmg atJp Turhcr, Kom'ter s pnmary re:;ﬁonSIbllxty was managing cﬁstomer
aceounts and updaung custome:s on the, market,lmzludﬁng maldng trading recomsndauons [T.
319-20; 346} One Gf Kormer s other respmbxhues dsa reg;stercd representative at JP Turner

was to generate new busmess by obta:mng m;-w chents. {T. 320-21. ] Konner aggresswely

sought new customers, spendmg;thousmd&a:yeat. on Ieads and making as many as 200 cold calls
3
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a day; two to three days 4 week [T 321 24 ¥ Konner did- not use a tradmg strategy; mstead he.
. S K (] "
o conducted a speculative type @f mvestmg thfét wnvolvefeb. acuve tmdmg, and Iooked for custorners B

ho wmfe wxlhng 10 go alcong wx'ﬂh 1t [T 323 325; A425-26 1 Konner admitted that hig method
" was not appropnate for every cuswmer [T 4354 ] Becausc af Kormer 8 speculatxvc siyle of:. ‘ S

Ly

L mvesnng, he aclmowledged at whs 1mpor€ant that'has customers be knowledgeable ab@ut

‘ investmy,, and that they understoad; and wanwd to erxgage in, speculauon [T. 321-23; 325, ]

s Konner also undemteod ’diat it was 1mpocc'tant t.haf h1s customems have~sme ﬁmmmal resources -

I:“' b
e

,,,,,neededm engage in spec:ulanon and acuvq; tradmg [T 332] " } T cp St

ol Bk ’ o
Kormer claims that, as. part of the dustpmef promctmg proceS‘.s, he typically asked

potennal new custometrs for a wxde vanety of mfonna’tmn mcant to make sure that rhlS mvestment
T o o

‘ style was smtable for them, mcludmg asking abbut ﬂlezr mvestment experience and objecuw;zs

W [T. 324-27] In adchtmn, while, he clauned to ha»“a igwen some general warnings. about . . SRR '

t
iy 0

, 'u(mvestmcnts possibly losing value, Konner conceded that he d1d not specifically wamn them about -

f ‘!‘

,‘ theﬂhsks and'cumulative costs of active tradmg ”[T, 32.9 31 33 3-34 ] As.a result, Konner never.

3 gzdrseussed the breakeven rate or, tumcaver raﬁo of an accuunt wzth a potential or. exzsnng customer,

,,,,,,, iy

: even though “the accounts [ha] was, handl&hg [were} setnup for speculative and high rate of

ie!

tl?&dmg.” [T.332-34.]
Konner admitted he typmally filled out the ai:count opemng documents for bis new

. customers. [T.342-43.] At thc tivie Konnen worked for TP Tumer, the finm penodwally gent
: E TR S
: dlsciosure documents to customers W1th acnvély traded accounts, including one called an Acnve
L :Acc;ount Suxtabxhty Questwnnmré that !rec;mmd éusnlo!:ﬁers ‘to rcaffmn their mvestmem
g yolx:gectwes :ugn it, and returnt the ’f,'orm‘ When Kcmner 8 customers were to rccewe. an, Acuve
Account Suitability Questaopnelurc; Konnerelﬂmr ﬁilé.d ouppomons of it, or arranged for .

i
W'

1 ‘ The testimony of Konner's customers doa@;‘:-;;ibt ‘sﬁﬁportlv’éhai assertion. [T. 1671-75; 1930-34.]
P 4
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someone else in his office to partially ﬁli_,itdout-,:befm'ér sending it to the customer for signature.
; ---'{T 370-72.] b _
. AL the time Kfmner worked in thé Brooki;m bramh of Jp Tnmer, the branch managers
were James Rideris (“Sideris”) and Jahn Wllhams( J thhams”) ‘who also served asthe : it |
l- :':I_branch’s compliance'officet. {T 308 318, J Kanner&d not, rﬁcexve a salaty while working at JP:
Tumer, h,e mstead received & percentage: of cmunissmns and: fees gcneraxed by his customers™
.-gaccomts. At Jp Tumcr, customcm werc typm&l]y chargecka comm:ssmn ranging from I% 5%
' per trade on'both purchases and sales, [T. 350 ] Unde: h15 mangement with JP Turner, Kenner :
” retamvcl 65% of all commissions generatcd by h:ns citstomers awountsﬁ [T.316-17.] Kormer
: '; I;-made appmmmatel}! $200,000 in 2009. [T 359 } Koﬁﬂcr claum:d to negonate w1th his
k3 crustmmers, ona tmde by trade basm, t'ma emmmxsslﬁh ch.arged on every transaction. [T, 349 ]
| Wh;le at JP ’I‘m‘ﬂcr, Konncr was: scp awcssm: m smlmng new customers that he had a
f latge number of “teneges,” or mstanoes. in: whid'h Kdﬁner execmed a snggestad trade fora
. pros;;cc;we customer and' the customer 1atcr reﬁ:sed to pay T 3673!*72 4349,] Asa :esnlt,
- Konner was placed on helghtmcd supervmmﬁ m 20&5 andI W:lhams and/or Sideris began
c@nﬁrmang trades in Konner’s new accourits, {T. 3631 72 4350-’51 N

“Hy K

; B'._ Background on _ ‘and ]'-liistmy of his JP Turner Account’

_ age 61 atthetime of ths heanng, is a resident of Winfield, lowa.

[T. 1652. ] A hfctang citizen of fowa, Carlson attcndeﬁ Iowa State University and received a

gree in animal science. [T, 1654 55 ] - pnmary occupatmn for over thirty years has -

been com ﬂnd soybean farming, [T. 1655';*56 ]

2 The relevant exhibns relatmg to the mb!;shmc‘m., maintenance and funding of-s account at JP
Turner include DOE Ex, 45 (July 18, 2007 apgoum q.ppl:.cahon ‘of JPK 726010); DOE Ex. 50 (Apri! 6, 2008 account
" update form), DOE Ex. 51 (May 1, 2008 margin account spplication), DOE Ex. 52 (pre-filled active account létter),
DOE Ex. 53 (March 23, 2009 signed version of pre-filled: acnve account Jetter); DOE Ex. 54(F ebruary 21, 2010
active aceount latter), DOE Ex. 128 (JPT statement for 's, account before, churn period) and DOE Ex, 129 -
(T statements for *s account during churn period). Tt )
5
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-is not & sophisticaxe.dlinvestﬂr.l [T. 1656, He does not have the knowledge or
expertise to trade stocks oﬁ his own.: [‘1‘ 165645?;]- His investment experience priot to opening
 his JP Tumer account was limited to IRAs holdmg nmtual funds and a amgle brokerage account
.that l}'pically traded less than five times a yca: [1‘ 1658-63 J He descn'bed the pre-exlstmg
) ' ; bwkeragc account as conservative..'[T. 1662-64 ] -lyplcally relied on the
ey recomendations of his broker for the few t:adr:s madc each year. (1. 1662-64.] [ does
3 not perfonn any investment rescarch fcsr that accoum, |and never eng‘aged in active trading. {T
: 1662-63 1669.] Bﬂsed on his tnstunony, hc daés no; a.ppaar to understand what the term
| “mvestment objective” means as:it is used m the s:zcunnes mdustry, and was unable to articulate
the’ mvestment objectwes in his pre-JP, Tumer acr;(;-unt {T.1662.) He does not mgularl}' read
:mvestment-rclated periodicals, nor waich mcsnncnt-relaicd TV shows. [T 1664.] He does oot
own a computer, and while his wife does own one, he uses it “very little.” [T. 1656.]
- opened his JP Tumer accomt in Iuly 2007 followmg a sencs of cold calls from
Konne:r [T. 1666- 67. ] During the:course of e calls, wl'uch began in Apnl, oo
Konnerlto be a good salesman aru:l gamed conﬁdenhclze iy Konner R hmwiedge about investing;-
I'[T. 1666-69.] By the time the account was npﬁned,- had begun to trust Konner because
'hel bglieved'Komer knew what he was dcmgand wlnllg ;:lolokin'g out-fdi '-s best interest. [T.
1675-76.] - | -
Konner was on notice regardmg.- s lack of sophlsmatlon s.nd investing
| expcnencc Durmg the calls before the account was opened - told Konner he was &
farmer. [T. 1670.] Regarding his pcrsonai mvestmr.nt expenence -told Konner that
_ previously he had not done any re_earch, but mstead “had always left it up to somebody else” 1o
direct any scmmtlcs ttadmg [T. 1669.] -dld not understand i mvestmem objectives and

risk tolemnce as those terms are used in the Sec'unu;eg_ industry, and in the early discussions, told
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Even though Konner aclmowladges that hlS cntme busmess at the time was speculation

i " 'tradmg, Ko;mer did not axp]am spt‘:culaIan -[13 fact, - has no recoﬂccuon of .

£ g ': specLﬂatlon or. actwe tmdmg even being mannoned [‘T 1674 ] K.unner likewise did not make |
:any attem;:t to detemnne whethet'-n could affmd ,aetnfe tradmg, a- had no it

rccollectlon r:if Kenner asking hlm what His annt{al mconie or net warth were, [T. 1670; 1673] U

? | ik - also d:d not reeall KOnner askmg whether -9 retlrement savmgs were sufficient,
- T 1671] Regardmg these same early chlls wﬂh K.aqner before he Opemd his account, [

¥ iall

S does not recall any d:scussmn of the concept ¢ of nsk.tbierance, [T.1672; 1674-'?5] Konner

| never dtscussed a tradmg strategy with -umther befm‘e the account was opened or after.

' [r 1673-74, n

ﬁlled out forh;m [DOE Ex. 49; T. 1676-'??] Hehaddlscussedfhefonnandme information

"4 requested with Kunner on the phone pnor i recemng it. [T 1673 1 The. finanmal figures on the

" form, mcluchqg 4 net worﬁl of 5700,00,0',. were actlmgtc-fm-l as Inf July 2007, The
investment objectives on the form are'ranked; (l}tmdmg profits: fg)_Spléétﬂa‘t‘ion; and (3) capital
appreciation.. [DOE Ex. 49] - did notsélem the inyéstment abji&ctlives', and did not fully
 understand the choices. [T. 1679-80.) ?Be.c;{%s;ll}e!sdid;ft: understand them [l couid not

- have agreed in any meaningful way to the-cﬁbiﬁes-nﬁikad; by -iK;iﬂn'e'r', although he was willing to.

L Konner re catedly cites this testimony as som&hpw auriportmg h:s vase. Konner's Brief, pp. 11; 18-19.
Ths fact.that sswanted to make money” {5 tozﬁ unresnarkable —every investor hopes that thelr investment

will increase in value. Kotiner conveniently ignores s related testimony indwating that he alsortold Konner
he did not want to lcw money, thus, expresgmg aversion to nsk [T 16‘72-?3 4

7.'

- mt-ewcd a btrokcrage account atrplxcanoﬁ fmm JP 'I‘umﬁr that had already been .., | i



“take a few cham:es” with the small amonnt of meney ($6 500) he was.using to fund the account.
ILAGT61680] o

| 'l,, | ln Agpril 2003-1 recewed a pre-ﬁdlﬁd ag:count update form from JP Turner, [DOE
ity Ex 50, T. 1693.] By T.l‘.tat time, [ hatl, mc.rcased his IP Turner ac&ount balance to |

a appmmmately $200 000, umng money he nbtamad ﬁ'om sales of gmm and tha: he would need. in
'the fall 10 pay farrmng bills, {I‘ 1695-96.]. Themoncy reprqsented 160-70%. of his liquid assets at
s II the time. {T. 1697.] -uld Kanner several tzmes that he could not afford to lose his

e mvcsmwm, and he canvcyed 1o Konncr tbat hawmg mare money.at stake: reduced his wzlhngness

to take risks.. [T 1696 97. ] The pre»ﬁlted awaunt update form mcluded investment objectives .

: Il ranked: (1) spaculaﬁon, (2) trading profits; (3) maom,t(d-) pl‘ESﬁl'Vﬂtwn ef capn.tal and (5) capital
dppreciation. [DOE Ex 50] Thc risk toleranc: ranlqmgs 1dcnt1ﬁed en the form were: (1)

o aggre:sswe {2) mmderate, and (3) consewanve [DO'E’ Exx 50, - stnll did not fully
:E"undcrstand the lnvcsumnt objective and risk: toler&mb ehomcs, and so the ra,nkrngs did not

: accurately raﬂect- s own Obj ecnves {T 1698-17.(}0 J Inan attempt 1o make his avemon
3 to nsk clear, - agam told K.onner thm he “[cauldn’t] aﬁ'ord to lose all thas money

[T 1698. ] When reviewing the pre-ﬁﬂed fbrm, - not:ced that the form had an updated net
worth figure of $2.5 n:ulhnn (compared wsth $70€J" 000;as ::ef}ected on the account mpemng form)
LT LRI figure af $750,000 (up from $200, 000) [DOE Ex, 50 ] - R s

issue and told Konner “I’m not worth near that”-but--Konner urged him to sign the:form anyway.
[T. 1760 0t. ] - signed the form because “[Kunner] sald it didn’t mean anything: He said
i jl.lst mtml it. 1told hlm, I said; well, I’m hot %rﬂx two and a haif rmllmn He said, well, that
.dubsn’t really mean any’thmg s 17023 |
- 'Sl;sbsequﬁnﬂy received ad&it_iéﬁﬂhre!»,ﬁlle&l forms mﬂxmﬂaied financials and

incorrect investment objectives, including a S';uppiémmal Application for NFS Margin Account
i . s J

@o13/043
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; _Privilegcs in May 2008 andan Active Account Suitability 'Quésticnnaim and Supplement in
\darah 2009 Whlch he signed despits- their errors’ because Konner had told'him that 1hey didn’t
mean an}rthmg [DOE Exs. 51,52 and 53T, 1703:14] - never told anjone at 1P Turner ..

e '.ﬁm his investment ob;ecnves were speculatmn or shortiterm trading, [T 171 o 1 - did
i ‘write in4 per week in the hlank for ﬂequenay of trades on t.hc March 2009 Acm}e Account -

£t Smtabahty Questionnaire, which equates to about 200 Irlransacnons per year: [DOE Ex. 53]
| 'Kcnner, however,; :.gnore& tl-{a't respnnse and contmﬁed to reeom.niand consldcrably more trades
o ﬂ'f.aﬁ’ﬁlat as qmckly as Apﬁl 2‘.’.’!@9 and several months. &meaftcr [DOE Ex 129; T 1725] By
year send, Kanner had recom.fnended 252 transactions: m acmum, 25% Ingher than
| -s March Active Aecoudt Smtab:hty Quaét:ormmre rcﬂected hat'he wmtad '
: | Once the dccount was.: open iand tradmg, Konner Wmﬂd coﬂamumca‘te with - by
iy 'phonf., callmg him to 'necommend purchases and, m]es inthe aecoum [T. 16&1-83 ] Koaner
typlcally did most -:af the. tallsung, a.nd- seldom bsked 2 aly. quesuuns [T 1683.] -
| took a passive role a.nd relied on Koriner 1o direct the tradmg in.the account [Tr1684.] R
. could only recall one trade that he mmated d-urmg -2008 and':2009, a;;d even that stock had been .
recommended to him by sﬁﬁi;&m dse. (T1726] |
As time went on, - found it “very di'fﬁcu'l ’i’ﬂw Ikeep up.with the trading in the
account due to the number of’ trades and the number of compamas mvoived most of which iw
bad néver heard of, [T.1686; 1?25-26 ] I ves not demg any mdcpeﬂdant mvestmem
reseamh and when makmg declsmn.s -:m Konner’s recammmdannns,- Iypwally had only
the information Konner gavehim over the phone fnr purposes of mal;.mg a deczs:on [T:1687;

1688-89; 1721-22. ] - trusted Konncr and relled on ims knowledge and expemse, and in

L [& received another’ Ac’nve Account Surtab:lity Quesnonn&ue in Febroary 2&1{) that was not pre-
Ailled. [ 54,] Onit, he. listed his ngt worth s $800,000:and ks hqmd networth, s $400 ,000. He did not
mark either speculation or short-term trading as investment objectives. |
9
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; .2003 and 2009’ foﬂowcd Kon.ner 8 :caorrmdat:sfms “100%", af the time. [T, 1689-90; 1722.]
Konner alsa executed 4 mgmﬁcant number ;Jf tra&es mr.hout amlwnzatwn from - when
¢ askcd whether he recewad a cfiii befa;e ew:ry tsade, -n repl:&cd “ND Oh, no. lwnu!d have ot
heen on the pho&:xe' al[ day.” [T. 5720 !722 -1 ne,ver dmcussed comm;ssmns mﬂ:t KOimEr I
after r.he ﬁrst ccuple trades in 20071. [T 16’?5 } - dld nnt kaep track of ccmm:ssmns on
trades in his account. {T. 1690 1 2 S, ;"
C Expert Fmﬂings on the . Acconnt g g *h
" AL the hearmg, the Dw:smn presmted tha only expert testimony ad&uced regardmg thc
c.hummg claims le@msmn s churmng cxpert Loufs Dempsey, who had TMGWCJd the
activity reﬂected in the - acoaum manthly smém@ts conciuded that dunng the pencd
ﬁom J anuary 'thmugh Dacember 29@9, Konnm’ engag«ed in t:admg pattcmS cvnmstent with |
chummg by cxecuung over 118 sala transactmns totahng $4 163, 633 86 and over 134 purchase' -
-_transacmbns tetalmg $4 419,365 34 Theser trades resu!j:ed in Iesses in the -amzmt of
apprommately 354 ]1‘}5 and gae«nera?.ed commisswns te- P Tumcr of $87 686 a.nd margm interest
of $3, 546 Konner’s aggresswe n:admg in th;s account resulted in an annualized eqmty mmnvf:r
of 17, .almn::st !;rtple the prgsmnptw:,; levc:l 'far;chwng (1.;,,. 6), and the cost equity fdctor was
34.6%. Dempsey dlso concluded that virtually §11 of thee transactions in the - eccount were
‘marked,solicité&i,"ihdicatéﬁg- Konnet’s Wﬂtml over the trading in the acco-ﬁnt"; Based on
Konner’s tesﬁ‘:'mor;}; that his payout ratio was 55%_61’ gross connnissioﬁs; Dempsey concluded

5 Konner claims that Dempsey made an-error with respect fo the trading results in the aceount end
that, in fact, ade money in the account during 2009; Konner’s Brief, pp, 20-21. As Dempsey explained
during his testimony, however, there Was no aror.. 3176-85 3291-92, ] The PIFE offerin mvestment on which
Konner:bases his, Argument was made ouiside Jp: Tumarlmoum. {T.3 133-84 J tamr!ramﬁrred
the securities énto his JP 'I‘umer account, but sic fers are routinely treated as an influx of additional capital for
purposes of calculating profit mmd umvaiized Eains are not properly in¢luded. [1d:; 3292.] Moteover,

Konner canhargly question that agcount 16st money - h1s 2009 JP Tutsier Form 1099 shows a short-tarm
realized loss of approximately $ which did not include a short-term realwed disallowed loss of'$90,000.
[Konner Ex. 39, p. JPTURNER-SEC-ATL,004235] «» .

10



I I @016/043

that Konner earned commissions:of over -$SS ODE] -Bs & result of th‘: :traniing activity in the [
account, [DOE Ex. 155_., pg 18-19 The Cﬂrlson.Accuunt Trsdmg Actmty, '[[33 Joe - _l:l.,;"'

W . LEGAL. ssm

: Secur_mes s Act, Section 10(b) of the Exchange Actand Rule 1005 Theriaun&ér
) “Chummg OCCUTS when asecurittcs b;-ékef buys and se}ls sccun‘ties for a customer s
¢ -a:l:corunt w;thout regard to ‘r.he customer Is mvesnnem m’eerests, for the pmpose of generanng
mmmlssmns L Iﬂi’tlail Declsitm Rclease Nm 121, 1998 WL 73209 at "'}3 (Feb. 24
* 1998) Cintenal quotation marks mea) The three elements of churning are (1) control ofthe =

accoun‘c by the btoker 1mludmg de jac!a ttontrol thmugh acqmescence, trust ot relmnce- (2)

excesswe tradmg in hght of the mvestor 'S tradmg objecuves, and (3) sczenter on the part of the:

broker whlch is estabhshed e:ther iay ewdence of mtent to deﬁ'aud or by ev;dence of wzllfu.l and

rcckicss dxsregard uf the :ustomer $ mr.erests. ok W Barclav & Co., Imtlal Dw.smn Rcleasc No

239 2003 WL 224 1573!5 at "‘24 {Oct Z?r 26@3), é 1999 WL 600427 at*5. Chummg is
i

¥ a vm!atmn of Sccnon I7(a) of’ the Secmtnas Acr and of Secnon 10(1:) of the Exchange Act and
;Rule 101}-5 thf:reunder Donﬂd ,&., ggch Ex;ilmnge Act Release ND 33742 1997 WL 328870
at "‘5 (June 1’? 1997); L. W Bm]ag 20’(}3 WL 22415‘?36 at*11. “Chummg, in and of nself‘ may
bea deceptwe and mampulahve dcvmd under section 10(b), the scienter required by section.
10(b) being unpl;mt.mlmc namr;.;-,: of the conduct,” A&g__ﬂ_mn, 699 F.24 79, 91 (2:[

Cir. 1983). L

. The Commission wsuud an opmion ih th:s gase ganemﬂy affirming the Initial Dmswn, buueducmg the
dlsgergemanf emount and imposing & pathanent m;soemuouai bar. Al Rizek, Exchange Act Releasz No. 41725,
1999 WL 600427 at *7-§ (Aug. 11; 1999, affd, g;zgk_x,_gsg, 21§ F.3d 157 (13t Cir: 2000),

g The Commission also issued an opmmn in this case generally affirming tht Initia} Dacm on, but without
reaching the issue of churning. EAIMLE.___QQB, chhauge Act Release No. 49570, 2004 WL 1765507 (Jul. 6

| 2004).

11
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The law judge fﬂuﬂd that the Dms:cm 8 mdeﬁnce sat:sﬁed the elements of churmng w:th
respect to K.onner & reccmmende& #:admg in the Ca:lsopa account, M;chaci Bmm Imttal

* 'Decision RcIease No. 51? 2013 WL 596069@ at* 107 (Nav 8, 2013) He:e before thc

!Cnmmsszbn, the scope of I{onner s appeal' 15 qum: nan:ow He conuedes that t!ae Imtlal

Decision’s recounung of the facts is & ‘fam gmunaxyrof the relevant dncumenfmy and
| ‘testimonial evndence peﬂ&umng 10 tha -ha:gc and that the Iaw Judge‘ “sununary of the
- apphcable law as far as it goes,is not bemg cﬂkllengp:i' on this appeal Kotifier’s. Bnef p.3,.
“ THavmg accepted bqth the, fe.cts and th;a law* Kunmm axgues that the Cnmlssmn slwuld reverse - |

“the Initial Decmmn because thc law Judge s:ﬁndmgs on.cach of the three clcmants of churmng L )

‘are “agamst the' subsﬁanual wmght of thelevﬂ:léﬁ::nla i id “As the record shoulf; however the

Division adduwd substant!al evndence at tht-,'ﬂ hearmg pmwng, by more tha.n a prepondemnca
| ﬁmIKonnerchmzcdﬂlf-accolmL i"’l‘r' e £ h

h'nportanﬂy, I{onnar acknowledges t.hat "th&rfmdmgs against | Komer by ﬁhe Law Judge
turn largeiy on cred:hﬂrty assessments” anﬁ that ‘“ﬂiemer of fact is gpnerally best posmaned to ;
assess credlbﬂity » Konner"s Brief p 5 The Commsmn has long heid that'a law judge s
credibility fi ndmgs are cnmled to cons:derable wbigsht and deference because: 'thﬂ;y are based on
hearing the mtneéses test::mcny and ehsemng ﬂmu demeanor See Leslie A. ,eg:g];h, Exchmge
Act Rel. No. 50889 2004 WL 2964652 at: "8 n40 (Dec 20 2004) These credlbzhty ﬁndmgs
can be overcome only where the record. ¢ontams substannal evidence: for dmng §O. __v_&
Riordan, Exchange Act Rel No‘ 61 153,.2099 WL 4?31397 at *10, n.54 (Dec 11, 2009},1 }lobert
Fulig;, Exchange Act. Rel Mo 4340& zmas WL 2§016309, at *7 (Aug, 25 2003) (mtemaJ

: quotatmn marks and-citation ommed) psm‘mn d’emga‘ 95 F, App'x 361 {D €.:Cir, 2004) 3

2 The Division iz aware than the 'Commxssm rewew; the record de novo, 17.CER. §201.411, Rule of
Practice 411(d), however, specifies that the Commission’s fev:ew of an Initial Decision i§ limited 1o the issues raised,
by the peununmg party uriless the Commission exercim its dzsmﬂon to raise and determine other materialiissues

1 2 '
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~ Konner fails to meet t}'ns stan&ard “The ewdmce Komzér cl.tes as substantlally outwei ighing the:,

law judge’s rulings falls mm one'of ﬂuee camgones {1) self-semng, uncmmbotated tesumony

from Konner himself; (2) m‘wzsunent ob}e:enve chmses appeanng on -s accmmt

docurents that Kanner made for- wnthout expia:mng them't0 hlm and, cantrary to his

true objectives; and (3) vague testn:nony frbm J Wilhams, who the law Judge' aoncluded Iacked

credibility and who adm:ttkd he had rig’ ﬁeﬁmt:e renmlecuon of anyﬂung relevmt to -

aucount Theae soun:cs do not outwexgh the mdence c:ted by the law judge or Jusufy seztmg

'asn:le the conmderable deferenca thax the Con‘tm;ssmn should gwe to'the cred1bﬂ1ty assessmmts

Konner identifies.” - -,i-: L .

Konner also raxses & number of am‘-;llary amrguments thnt are not supported by law For

example Konner- argues ﬂwt the Iaw ]udge maHe ”mconmstent cmd1b1111y assessments > As the :

Comnussm has prmously noted, howcver tha factﬁnder is not required 1o fmd a witness

credlbie on every pomt R1g;d 2'009 WL at *11, i, 56 (“finder of fact is ﬁ'ee 10 beheve part of |
‘a witness’s testimony and. toi :q;ect other parts mtema-l «quotes and c:tes omﬂted ) Iﬁ.addmon,
 Konner complains because the law Judge rulcad. aga:nst ‘the Division, on the clmms based on the :

account of another Konner customcr, - .But.evidence. of other, non-fraudulent

conditct is not relevant'tc:- negate speclﬁc ewdencc of fraud. See Dane S. Eﬁ@? Exchange Act

* Rel. No. 49216, 2004 WL 239507 at *? i 33 (I'eb 10, 2004). (finding. fmlurc to engage in other

violative conduct dad not mmgate vxolatwns at 1ssue), .8. v. Wino M 656 F.2d 279 284 (7Tth

‘ sua sponte. Because Konnet expmssly limits his challanges io the cmdxbihty assessments made by the law judge,

the Commission should hold Konner to tha standerd mgm and other cases uphold.mg mdlb:hiy assassments’
unjess substantial ewdence in the. record warfanits. ravorsah . PET ek

! The Divisicn nqu:s that; none: of the Camm issjon cases cited by Konner with respect to dlsragardmg alaw .
judge’s-determinations of credibility, are successful.appeals by a respondent specifically contesting those
determinations. David F. Bandimere, Exchange Act Rels No, 71333, 2014 WL 198175 at *3, n.12 (Jan, 6, 2014)
{following timely appeal, Commission dénies Division’s métion for summary affirmance of Initial Decision);
Herbert Moskowitz, Exchange ‘Aet Rel: No, 45609,,2002 WL 434524 (Mar, 21, 2002) (Division appeal of ALF's

. finding of no viotation granted); &M Bxc;hmge ‘Ket Rel. No. 4'?535 2003 WL 1447865 (Mar. 19,
.2003) {Division appeal'of ALI *s dismissal of proceedings gremted)

13
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- Cir. 1981), cert. denied, 455 U S 989 {,‘l 982} Kom:er alsn asserts that nmthcr-
- complained about: Konner and that-; ‘gontinited to do business with Kmmer well
e

after the churn penod Howevar evxdcnee: tl{at ;nvéstors may have been satmf' ed custnmers

; - and/or.did not bel:eve ﬂwy had been deﬁ'ézudéﬂ dae§ no; bear on whether Konner adtua.ll;s%

r;-‘..‘conmmcdfmud US v. Blhott 62F.3d 1304; 1303’{11&;{:3 1995).1°

1.

a The Tradinj in the ﬂar!;on Account was Inconslstent
_ mth ’s True I:wesfment Obj jcctwes g v i

When determmmg whether n-admg ES excesswe j the test is ‘whether the tr&nsactmns
X |i ','.' 1
effectad by the rsgsstered rcpresenwnve were mccass;ve in: hght of the customier’s mVﬂStmént

‘objectives. Miley v Oppentei gggg 637F2d 313, 32 (5 Cir. 1981), re?tgdemed 642 o
y Ine. TALF241361, 1363(?1'1!(311‘ :

:!:- 0 i |,|-i

F.2d 1210 (5th Cir. lsm),

Costello v,

1983) (“The assennal issue Gf fact is wha:—her the rrwnlumc of Lransacnons, cons:dered in hg,ht nf

N :the: broker to derive a proﬁt far mmscif at the e.xpense of ]ﬁa customer.”). .
o Lﬂokmg at -s mtent vmh respect 1:0 mxlzz‘els‘.-tmeni Iobjécnves the emdencel shtl:qws he .
was not an. aggresswe investor who kﬂowmgly chos& tn speculate t]maugh active tradmg thn
he opened h;s JP Turher account - did not understand the terms “investment ob_]ecuves
and “risk tﬂlerancc" as they are used in the sc:cunnes mdustry [T, 1672-73; 1786- 87; 1915- 16. ]

Inthe dlSCUSSlonS lcadmg up to epemng hzs JP Tui'ner acmunt -mmply told Konner that
Ihe “wanted to make money "and “chdn’t want to lose mont:}" § [l_] - tesnmony showed

that he had very Eumted mvcstment expenencc pmnr ttr opcmng hu. IP Turner account, and no

i AS stated by the Elevénth Circuit, '[l]o the cx:cntrﬂ-pa[ [dqﬁ',nd.m} profferad the witnesses (o show that
‘these investors did not belisve that they'had'been defratided; that they'had recsived & portion of their money back
upon-request, . , » ; or that [defendant) had backed these investors with the: appropriate collateral as he had promasﬁi.
the distriet court properly exeluded this testimony as irrelovant™ 62F.3d'at 1308,

YR
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experience with active tfa.,dmg [T 1658-63 1659 ] He thus had no context or foundation that

i wouldrallow him to appraczate wnhout help the risks mheﬂent in active:trading, and as stated : ¢

) earher, Konner ad:mtted th.at hef dad not expi&m thosr: naksand costs to his cnstamcts [T.333- : I

34 1913~14 i | : -:f :.._";:!-!.': ot ¢ f:;.:; ; @ ,
: In the Initial Dulsmn, t’f!e law _rudge “conclude[d] that the account appllc.auon fm ,and v e
Acmuut Update Forms were ﬂlled out for- by Konner and that they comam O EI C |
misstatements re fating to -’:s ﬁnanclal tnforrnatloﬁmidfor mvestmem obj.ecmves.and risk |
i tolerance In short, Carlson’ 5 mvestment oBJectwes and nsk tolerance are not accurately |
.':.; reﬂecte& Bresner, 2013 WL 5969690 at » 166 Konnar o1tes these same JP Turner account

documents as demonstrauﬁglmhat -s mvestment objecmves mcluded speculauon and that .

Sl
_ he wantcd to take risks. A:s,l;:he ewdénce a]jﬂowdd, hawcver it was Korinet who deczded to mazk ,
2 . speculaﬁon and trading proﬁts Mthou‘mxplalmng ‘iU- what thnsc choices meant; in fact,
| - has no recollection of spaculanﬁn oracti\re ti'admg whmh Konner copcedes was his .
cnnrc ‘business — being dlscussed at all. [T .l 674 It ﬂtus was no acmdeﬁt that, as the law judge
I, found ithe JP Turner account forms:on whmh Konner’ r-;“.hes do nnt accurately reflectij "
mvcsimcnt objectives and rlsk tolerance - did nbt ¢hoose to speculate as Konner
understood that term, nor did he understand thie risks of active trading, Instead, B ceceived
a brokerage account appl:catmn that. Ko:m;er hzd airead}r ﬁlled out, pre-marking tradmg profits
and specuianon as [ s top o‘ojeenves [DOE Ex 49; T .‘t6?6 77.]
~ Overtime, N rccewe.d and szgned asmes of pre-ﬁlled account documents from

. Konr:er that mcludad pre-mm‘ked mvesu'nem objecuvb" nhmees hut there was ample ewdancr: -

that the law judge found credible — fthat - repeatéﬂ!y told Knnner that - was in fact
more conservative than the choxces Konner ke:pt markmg for him. For exsmple in connection

wzth the April 2008 account update fotm - recewsd from JP Turnex told }fionner
13 |
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sevcral ‘times that he could not afford! to lose his 4 .mvastmem and he canveyed to Konner that
;-havmg more money at stake feduced hls ml]zngnéss"to take rlsks [DOE Ex. 50; T. 1693; 11596

__:.,,:97 1698

which’ Ka:mner answered w1ﬂ1 g oniy knew what [the tmswmer} uald me ” Konnet’s Bnef pp, gt i

25 citmgT @432 35, 4331—32 4358 Thattesumony, however is.highly ironic, g:ven-"é_' .;;.

o that *Komner failed ta prov:de a pred:ble explaxmmn for ithe change in the financial mfonnanon

i 7 "I' Il ‘lf"l. wit

on the' forms or the inaccuracies eantamed tharca ;g sner, .201 3 WL 5960690 at *106.

- -Morebver. as a matter of puhcy, the Comys,saon should-not permit Konner to dafend

thself using account documefis he filled ﬁut for an unsophlmcated customer such as -

3 who told ‘Konner he could not afford to }ase hus mvestment. Md Cody, Exchange Act

Rel. Nu 64565 2011 WL 20‘38202 at “2 n4; * 13 {Ma_ﬂ 27 201 1}{111 FINRA appeal, excessive.

tobe “pani' credible.on the subject of his net worth.” . Bresper; 2013

eInpt o discredit th mony, Kaonner shows his wrue character by calling his- ..

1-first testified he never a%{the Fo:ms. but then admirted he was a liar when he -
orner’s Brief, p, 15. This is a gross

ified that he had oot read = given form, and

tiad never read — contained boilerplate

i o The lew judge foun

WL 5960690 at *105. Inan

© former customier a liar:

© signeda false repmsantahun which said he had read them
mischaracterization. In the testimony Konner cites, stifi

Konner's counsel then pointed out that the fbm =~ #hich, againdﬁ

lesalese statmg that by signing, the customer ‘wag representing that tie'document had been read. [T. 1798. ’l"hus

ﬁn did not lie, and Konnetr’s attenipt to twist ﬁs answ‘er fnto en admission of Iving is unfoundéd, When

. asked about the exchange on re-direct, gonimm i:hathe had never read the form, and, thus, did not intend .

fo make a false statement. [T. 1910.] e

o 16
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trading found despite broker-filled accountfbbjective of speculation where customer had not .
mdependemly *“expressed interest in short-tcrm ‘or specLIla.twc tradmg")

Excessive trading is also apparent from loakmg at the evidence and tagtlmony specific to

s accown. Asnoted by the law Judge mMarch 2009, three months into the chum

- period, [ himseLs wrote on z P Tumer account document a trade frequency of fourper i

i ‘clearly and in his own hand a trade’ ﬁ-equﬁhqy with. whmh he was comfoﬁable Despite this, -

. week, [T 1712] There is no rational mterp:etauon of that ﬁgure apart from - mdwaung,

", Konner recommended mgmf' ca.ntl)r mozt: t:rades than thls (mclwdmg unauthonzed trades)

~ knowing that - would passively acqulesce

Finally, Konner cites the testimony of formm' IP Tumer supemsar J. Williams for -

support. The law judge made a clear cre(hbihty detenmnanon ‘with: respect to J. Williams, -

55.-':- however, concluding t.hat he was “not cred:ble at all” on certain key points, and that his

X teSUmcny specifically wnh respect to. the nﬁt. g jm:th reﬂel:ted o:- s March 2009 Active

Bt Account Smtablhty Questionnaire (which mexphcably jumpcd from S'?OO 000 to §2.5 million)

| was “very low.” The law judge also noted ?ﬁ‘{alham:s nervous and-poor demeanor — which

included a voice so inaudible and fuint that the court reportet had to move adjacent to the witness

stand in-order to hear hir’n — and inability to ’xe'call anjr spt:'éi'ﬁcs about the documents or

" 1nd1v1duals in this case, all of which. dlscredl;s hls en‘anc testmnny [T 3769-70.] Not

surprisingly, [ bad no recollection of ta]kmg zo anyone at JP Tarner besides Jason and

Chad Konner, and he reaffirmed this'when asict:d spemﬁcally about John Williams and his.co-

supcmsormthe Brooklyn office; Sldens [T ]727 1710~11 1852-53] Moraover, even 1f 4

~:'Williams had some recollection of the facts, theComm:ssmn has faund that a supemsor s

apgr_mva] of illegal conduct does not exor;la.ratc the ;bmker. ngg;a_lg_,ﬁhgid_o_n_, Exchange Act

" Rel. No. 31475, 1992 WL 353048 at *19;;1.-13'0!§N0v.'"?1,8, 1992) (Commission opinior).

17
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. one year by'the average eqmty Rizek, 1‘3"3’35j
(somcnmcs calculated by mcludmg any. margm extended to the mvestur m tha average equity)is s

1. generally presumrifd 10 &*aﬂect excessive t.raqu -8

:rap]aced by new seomtaes, and: is calculated lby chvidmg the tota,l dollp: value of' purchases in

At Rel. No. 26766, 1989 WL257097 at *3 (Ap_

Rl 1998‘\‘1’]_,%209@*16 malmﬂ@ﬂﬁx 155&15

b. The T url;iti:fﬁr Eaﬁne and Bma,_l%éi*en Rate of the Tradl"ng -
Konner Reepmmended in s Account Far Exceeds
Levels Presumptive of Churning : oy

ThasComnilasiin has eypically used two metrics whm-aes'emining Whether ttading in
churning cases is excasswc tunwver rate and cost to equny mma (also ImuWn as cost equmy

factor ot breakcven ratio). LW, Barc clay, 2003 WL 22415736 at "’26 ﬁ.p,ze_, '1999 WL 600427 at .

*5; Rizek, 1998 WL 73209 at ", DOE. Ex: 155|a1;!$__

p i
Tmnover rate moasures thc nutnben‘pf tmﬁes per’ year the securities in an; account are

lDQ IaI * 15 A tumover 1ate in excess of six .

mmhwﬁm_nh& Exchange.
,28 I?S&’f} ﬁndmg excessive trading where the .

tumnverratae was: 7.4); Mﬁ){, 2003 WL 22415736 at *EG &zg}_: 1999 WL 600427 at *5;

The other metric i cnst-to-‘eqmty rauo, somennﬁ‘s ualled a breakevcn rate or (as in JP -

- Tumer’ s.AARS) retum--on-.:.nvestment The -coat-to-eqmty ratzo'measmes the “damage done” to

an account by excessive tradmg zek, 1999 WL 60042? at *5; Ri lg, 1998 WL 73209 at *16.

Cost-to-equity ratio:is caIcu]axed by determnung the pementage return on the investor’s average

net eqmty needed to. pay broker conumsswns aml mhet axpcnses Rizek 1998 WL 73209 at

L *16; LW, Barg],gx, 2003 WL 22415736 at "‘36 A :eglshered representat;vc i8 presumed to have .

| amesswcly traded an ac-wmt when the tradmg w[&m ﬁxtens:ve that tbe accuunt TRqUires a 20%

' cosi-to-equity ratio: See

E.xchang‘c Pb:;t R::Ieasc No 44600 2001 WL:

: 'e.Adl-l is

849405, at *7 (July 2’?, 2001) (citing Rizek, 1 999 WL 5{}9{127 at *5)8 : Q@_ Sirapson, Exchange

+ Act Release No. 45923, 2002 WL 987555iat * 14 (May 14, iéﬁz) (Comrmission opinion)

18
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(Annualized turnover rates 0f2.10 to 8.09 and annuahzed brcakevg:n ratf:s of 1. 9&% to 54.95% |
a.re e:xcesswe}, I._,ggn_g_.mﬁs_._g_;mdg Exchanpe Act Release No. 4 1250, 1999 WL 183600:at %6 : ¢ '
(Apr 5,1999) (mmuahzcd tumover rates rangmg bctwaen 3 83 and 7.28 and breakeven levels of |
_'596% to 27. 43% are excesswe) e |
JI Based on these cnmmonly ‘used metrics, the tradmg Konnem rccﬁmmeﬁdéd for the
- account dunng 2009 was cicarly excesswe, mvnlvmg a breakevan rate of 34.6% and a
tumover ratio of 17 [DOE Ex 155.] I | '

- In addition, as the Commnssmn has prevmusiy recngm;z,ed there isa d}fference between

aggrcsswc mvcsung and excessive trading. Ewen _qstomcrs who agrac to aggrasswe investing
d.:;l nnt 1mphc1ﬂy authg:nze thelr bmkers to dﬁpiete'.’ ”thel"ahcouﬂt through c.omm:ssmns, markups

and margan charges. Michael David Sweegey, Exchangé &ct Rel, No 2988’4 1991 WL 716756

at "‘3 {Oct. 30, 1’991}, Mﬂé&ﬂﬂ@m 1939 'WL 257097 at "'2 see also Costello,

fi 711 F.2d at 1369. From Januaty to Becsmber 2009 there Werc 252 h-ansacuons in the -account

{a siaggmg number that shgm‘ﬁuanﬂy excceded the frequcncy o‘f 4 trades pér wcck ]
}' |
hs‘ted .on a March: 20&9 Active Account Swtamsihty Quelsmnnmre) mvolvmg a te;al of armmd

88.6 m11hon in putchases and sales, As stated the a:muahwd turnover rate was 17 and the cost-

to-equity ratio was 34.6%. [DOE Ex. 155] Asa result ofthis trading, I (o5t 2bout
$54,000. T’hus, even assuming, arguendo, ﬂhat- was, as Konner claims, an aggressive
investor who understood the risks of active tradmg and chose to speculato anyway, R qid
- not 1mpl1c1tly authorize Konner to deplete hls account throug,h commissions. A&cordmgly, the
Co;-anﬁ-ssxcn shaunld conclnd'e. that the &admg*thatKnnner :e.wmmanded m;tha.- account

from Januaty through Decernber 2009 was excessive imespective of the account objectives.

19
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bl I{omwr Controlied the Tradlng.“rh-the- Accmmt
A kery factor in determamng Whﬂﬂl{:l‘ comml exisis is whether the customer lacks the
abx!zty to ma:nage thie account and: rounne}yr ﬂﬂlwws thé fecommendauans of the registered
’ repms:niatma (as nppose.d mcxamsmg mdepcndcnt mdgment) Mﬂg@_@@_‘
B _ﬂ__ 639 F; 2d 814 820-21 (ch Cn‘ 1980), Regxsteredarepresentanves may “exercise de facto

control where a customer plajces h::s trust and faith m',a broker and mﬂhnely fmllows his: bmker § g

8 F. Supp. 1023, 1030-31 (s D.N.Y.

% advice.” Qmmﬁ@lszﬁec of New York, Incy,
i | ]'

l‘:’k! 7). De’ facto comrol of an accoum: may be mfem‘.ﬂ from all the facts and c1rcmnstanccs and
| reqmres an inquiry into whether the broker or the custam;r is res;:ons:bie for the level of trading.
,ﬂ ﬁﬂglam 2003 WL 2241 5736 at *24 “The touchstoﬁc 'is whethe:r or not the customer has
sufﬁclent mtelhgence aﬂd understandmg to evaduate the bmker 8 recommendﬁons and to. l.'e_]ECI
one whcn he Ihmks it unsmtable » Id (mtatmns om!tt!:d)

Factors to considarmlevaluaung =de facto ccn:tml include the investor's snphsﬁc;anon, the .

mvest@r s prior secunt:cs :::-:pcnence, the tmst and cehfidmce the mvestc-r has in the broker, the

mr|

amount of Jndependen: rescamh conducted by*the mvestcr, the truth and accuracy of mfommhon
; pr;qwded by the broker, and whither the investor -“hablmglly” follows;the advice of the hroker.

Rizek, 1998 WL 73209 &t *13-14; Roche, 1997.-WL 328870 at *4, 1.14; see also Rizek, 1999

nWL 600427 at’ "‘6 (considering, whethar the broker exﬁlmned the trading risks; whether the
mves'mr understood the trading risks and the: mphcanuns of trading on margin, and how often
the mve‘stor foilowed the broker’s recommandatmns)

In this cage, the factors prevmusly recogmzed by the Comm:ssmn demonstrate that .
Konner had de facto control ovet J'tlm- account. becaﬂse- fncked the ability to

evaluate Konner’s recemmeadanans ina meamngﬁ;l way

20
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« First, | teshﬁe& andthc law judge fouml he was not a sophlsti:ated mvestor
and lacks the krﬂlemdedgeﬂr expertlse {6 tradeé stmcks on his own. [T. 1664 1656~ 57
1913 14, Bresner, 2013 WL 5960690 at *105. ] - wai mcapable of makmg an:,
e -'=mdepandem evaluauor: of Konner’ s; acnve traclmg strategy. ancl he dld nat underswnd
- i 'that the frequency of tradmg 1tse1f was an ever-gmm:xg factor in the pmﬁtablhty of the .,

g --._};l;acwunn [T 1314-15 1816; 1340-41 1345]

: a- Sceond - h&d Yery hmited inmmm axpemnce Pnor to cpemng h1s JP i

o ‘Tuener account,- had’ d few' IRAQ haldmg muttml funds and a szngle bmkerage

: :gacc{mnt [T1658-63.] In addu!on, the! pﬂtB-&XlS‘tmg bmkerage accnunt was very thﬁ‘erent
',from what Komer was recnmmendlng at .IP Tm'ner - it typmally traded less than ﬁve
'r:xmes a'year; a.nd- descrlbed jras ce:nsmatwe [T. 1662- 64. ] o .
. Thxrd - trusted: Knnner, re'he;lrtm lm kﬂnwledge and expemse in the financial
"-'mnrkeu, and beheved he wuuld Ioak out for -’sl best ihtarest when makmg
tradmg racommendatmns [T. 1666-69 1675-?45 1358 ] -n rel:e;d to his detmment
on Konner’s assurances that mvbsuﬁents that were not doing well in his IPT account
" would “go the 'o;h{er way;” even after Konner made unauthorized trades in his- accoqnt
because iae trusted ;ﬁbnnét-itp actin his best interest. [T. 1687, 1788-92.]

'« Fourth, n:e:ér:rlyl all the trades were initiated by Konner’s recomplendhﬁuﬁﬁ; and
B e onﬂldse recommendations 4100%” of the time; ir far:t- madé only
one recon:mendaﬁo;-«éuring the éntiée relationsiiip,; -Iwh'i'ch was méﬁe pmmant 1o &
recollmnendat;on from § someone else, and newr decimed a trade recomfnen&ed by
Komner. [T. 1684 1689 90 1722; 1725 1839-40; 1870&?1 ] Suchiy ‘passive acqmescenca

o Konner s recnmmmdauons was cnnsmtcmt with how he handled his pre-emstmg

account as well, [T- f662-ﬁ4; 1669;-1'750-51;1907-08.]
21
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. Fxfﬁh, - kad not dtmc mdepenﬂenz research for tradrrrg in h:s pre-existmg
acc;ount, and did nofse on any of the tmnpames recammcnded h}r Kon.ner £T 1663;
1687-391?21] . L i
K :And ﬁnally, fegarding the mtt;h and amracy ¢ ofthi nﬂormanon provided by Konner,
"- kniew only what Kohner. h}ld him over the phone fT. 1687- 39 1721:22) -
Konner likewise never té1d -the information that should have b conveyed - the
- level of commissions bcmg cha:ged and their lmpact whan engagmg in active trading,, .
s 332-34 1675; 1814-16; 1345 A

. o : "':':.‘: : o
In-addltmn- 8 mcrnfh!y account statements from Jp Tumer show that. nearly all of -

* the- n'ansacti&ns were mzﬂlatcd by Konne: E Ex& 128; 129. I The Dempsey expert report i

180 gmzes and canﬁnns the reﬂeeuon of control comamed n the aceount statements. [DOE IEx. :

155 vu'tually alf' of the u'sansactmons in the account were sohci“tcd tht-rr,b' md}catmg Konner’s

control over the direcnon of n‘admg in the a.ccount”)] - s tesﬂmoﬁy fhist he muated no !\,
trades -and always-followed -Komner,-"s mcommcndatwns likewise confirms Konner’s control. fT. o
1684; 1689-90; 1722; 1726; 1870-71] - g -

Further ewdmcmg Konner’s con‘crol over trading in the - account was Komr*s .
cxtensive unamhonzed tradmg - tesﬁf ed tiiﬁt basetl on hzs Yeview of nasmes of the |
companies reflected on the trade con.ﬁnnanona andhls .monthl}f acwunt smtf:ments he was
certain that qunmer had exeduted a sxgmﬁn&nt number of trades mﬂwuﬁ; authonzaﬂﬂn [T 1720;
1722; 1789v91 ] In fact, when asked whethez: he recewed 2 call before: ev-,;-.ry t:radc -
replied “No. .Oh, no.: {would have been on: the phune a.l] day. [T 1726] I{onner did it so often . 
that [Jbetieved that, as his hmk'.er, Konner actually had dr.screuan o Lrade im his account
without authorization, }gpxch- 1s why - m:ver complained abaut it. [T 1791 ! :hought it

was okay for him to dothat, as m‘} bmiter.’..’)l As the Commission has previously found,
r Y o
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unauthorized tradmg in non-dmcrenonary supports a If‘mdmg of de facto control in the churning
CONtEXE. &m 2092 WL 987555 at ‘*‘15 G P ity |
_ In the Initial Decision, the law gudga fmund that the facts “provide overwhelming suppcn
for a finding that-ulacked the genakél investment knowledge and sephistication to control
his account, which leﬁ de fd&ro coﬂtml nf thp j‘PT aﬁqaunt in Konner’s hands.” Bmsner 2013 i
WL 5960690 at * 105 In H:s bmf Konner makes a: number of argmnents on the issue of de facto
control, nofie 6f wﬁwh are persu&swe For exmnpfe, Kamier Qlalms - m;ectcd anumber
of consawa‘tiue mnreﬁtment opparrumtméf ‘Iclilmt Kemer purportedly offered hirn. Konnér’s Bmf
PP 11-12. Daaﬁmg vnﬂt the same argumént belqw, huwever. the law judge found -

- +festimony that he had no reccﬂlccnon off' evem'majecnﬂg a trade more: crcdzhls than Keonner's seif-
serving tesnmo:ny that he had recommended mnservat;vﬁ opnems .,B.Jn_e;:, 2013 WL 5960690
at ¥105; [T 1839—46 ] Kmmer fails to prd%dc swbstantzal evidence suggesnng 1hat crcdxbmty
assessment shouf&l be disturbed - the evu:lbncc J;¢ Giﬁe& 13 his own testimony and testimony that

e offered conservative investments to thr,- othmﬂ;cust@mer whose account the Dmsmn alleged
Konner chumcd, -r Even 1f that were true (and Konner provldes no dﬂanon to the
record to- estabhsh it), the fact'thet he: may have oﬁ‘ered censervatwe irivestments to another
customer does not ;,nle.ke it likely he offeredj;!'theni to - Moreover, the notion of Konner
offering conservative inveistmen-té is contrary to %hél‘#bmer*s substantial ;:es;iiii;on)é indicatifx‘;g
that he only looked for lisots nterestediin ‘slfmaaﬁén. T, 3213 325/ 330; 4425.26

Another argumem forwarded by Konhdr is that -n viewed his JP Tumner account:as
having different, mcme nsky investment ob;enuves than Ins othaa- a&counts, and that his decision |
' to put money m T.he JP Tumar a.cmu:nt mcant hc 1£tended to take huge risks. Ka:mer 5 Bnef PP

10-13. This argument talls on multlple le\fels P‘r_rst -s testimony demonstrates that he

did not really understand investment objsctives:’
‘23
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What are the investment ﬂbjwnv&# fer {your Wells Fargo] accaum?

It"g'local so it’s just & place to put some spare money and money I don’t

think I'm going to,need for a while and'then he gives me o el

recommeéndation oh. ma}rbe buy‘mg s‘tor.:k or somethmg Su that’s why l.t’ o ,
- there, I guess. 5 LR 1
Q. Do you understand what the tarm investrment ob_]ecnve means'r’ S -
A Well Iguessido Idon tlmnw o Atgie A oy & |

>0

[T, 1662; see also- 16‘?2~73 T Sccund;, f.herc: is ;qw ev1dance to support the. contentxon ‘that -
viewed hls JP: T‘mmer account:as. qduahtanvely d;fferant fram his pre»emstmg Weﬂs Fargo \'
Iaccmmt wlnch he'v:ewed as conscrvanve. [T 1663-64] Regarding investment objes;twea for |
his JP Tumer acnount,-L tald Knnner that he *‘wamcd to make money" (whlch, of cnurse, s I
is every investot’s mteht) but h‘ the same pasaagf: ‘said that “T reallz\‘-‘d that cartam ﬂ'ungs were 2, ; I
little more risky. . But I also know there zs also some: good stuff out that wﬂl make you money, ot o
you know, if you buy it and hold 1t, too.” ['I' 1672-73 ] The fact tha- d1d not view
Konner § style of| tmdmg as! mconsrstem xfmh ;a huyland hald, phﬂosophy speaks volumes 'both
about - s lapk of investor mph;suoauqn and. about Konner’s failure to make Hiis' intent 1o, 4
pursue speculauon clea;r [T. 1668-76 ] -1 ﬂld nnt view h:a Ip Tumer acmum dlffcrcnﬂy .
Kmmer also argues that t:el;cause Carlson reeemed account statements, u:ade )
“confirmations aud/or tax forms from P Tm'ner that rﬁﬂecta:d a high- lewl of trading, [
“must have been aware of the ax:tmty in his: actount nnd accepted it.. Konner's Briet, pp 12,
Konner's argument m conu'm:y to Iaw Mere: receipﬁ of fne ‘account statements and trade
confirmations does ot estabhsh that the cuszemem undenstand and accepted what was happening -
in their aicccunts 55_ &m 1991 WL 716756 at *4 (Oct 30, 1991) (Commmsmn opinion;
on churning control eicmt:qt; “1t] he fact ﬂmt:,.i‘thc gus;pmei's received confirmations and monthly
statements does not ehangegm c.ci;'clusiq:;xi- [ﬂmt ;#;ekeri:gbnml’fﬁd"accouﬁt}”); _S_qhqﬁ_gwrit
Commodity Corp, giiﬂog‘pgg;, 793'F.2d 28,36 @ﬁt Cir, 1986) (investor did not ratify fim’s
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unauthorized actions or excessive. fees hy faiﬁng tu objé:ct to them after receiving account

. statements); Karlen v. Em&@ 688 Fu;?d I 193 1200 (8th.Cir. 1982).

3. Konner Aeted w:th Sumtﬁr

'The scienter rcqmrc:mcnt for chummg :19:% Ief Wherc the registered representanve acts tlc
benefit himself by earning, Gﬁnmussmns n?dhér than actmg for the benefit of his c.us-tamer . i s
Roche, 1997 WL 328870, at 4, (cmng M;_hﬁd 619 F,Zd at 820-21). In the context of| chun;zng, I
the requisite scienter may be “implicit in ﬂw nature uf ﬁae ctmduct ” Eranks y. Cavanaugg ’? 1 1
F. Supp. 1186, 1191 (S.D.N.Y. 1989). Smentcr alsa may be established upon a showung of -

'mmemess S_izaspv_COOpﬂm_&_L!M 649 Fiza 75, 193 (3" Cir. 1981). -

Scienter in a churning case may he estabhshed by proof that the broker, a.ctpd with. ther

intent to defraud or with reckless dlszegﬂi‘d forthe mvester s interests. Roche, 199? WL 328870
at *4. Factors 10 ccunmder in evaluaung sclenter mclude whether the broker imresngazed and

evaluated the suitability of hxs reconmicndaﬁonﬁ; and whether the recommendations were in, ﬁct
suitable for his customets, && 1998 WL 73209 ar*1 8./ Another conszderauon is the change
in portfolio value relative to transamon osts; large portfolm losses, or even small profits,
combined with considerable ;J:,z}ansacho:;_! costs, are cnns;;stent with churning. Roche, 1997 WL
328870 at *4; Samuel B. Franklin & Company, Exchange Act Rel. No, 7407, 1964 WL 66447 at
*3 (Sept. 3, 1964) (portfolio gain of §3,884 ot initial investment of $118,098, with $23 ;@,4 paid
in commissions, held consistent with chuming, ¢ven thaugh portfolio value would have dropped
had there been no trading at all); Behel, jl }tllhnml;_l' ; & Co., Exchange Act Rel. No. 3967, 1947 WL
24844 at *3 (June 24, 1947) (portfolio gam oﬁaz-mim initial investment of $61,731, with
$18,879 paid in cnmm’i:s'ﬁiqns, };}Bid qénsisp;nt Wlthbhurmng)

In the Initial Dnéiéian, the law judge found*Konner acted with scienter and chumed

B 77T account.” Bresner, 2013 WL 5960690 at *107. The ruling on scienicr cmphasized
25
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1 information did net really mean a

" two points, both of whick tumed on cr-:dibﬂﬁy 'agsgs,sments. The first point was that I(pﬁner’.s

+ manipulation of [Jls account dosuments shoved. infent to defiaud:

During the alleged chum period, Koliher prxwltled pre-mled out forms relating o
to s account, and regxresentei knuwmg fully the implications of his |~

representations aud the fact that "did'not, that certain financial

. Konner, having eamed the trust and "

confidence oq yand knowing he was tmt asophisticated investor, directed
him to sign various forms without first. explaining their meanmg or nnphcat;on,

+ forthe'sole purpose of generating, amwty and comr.msmou ‘for his:parsonal gam

Id at 106 (emphasis added) In u:d'br to maka that ﬁndmg ths: law judge, who hem‘d the

" witnesses’ testimony and chserved their fdeme&nﬁr, found -1 s verston of events more

credible than Konner’s. "The secnnd pomt thh law jﬂdge emphasxzed omscmntcr was Konner S

mablhty to credibly explain rhe va:nous ﬁhangas n-:( s net warth as repo:dad on his J'P
. Turner aceount documents Id - s tesmmony on the i issue was clear ~ in rcspo‘née o'
 being told by ] that thr: changes in thé accourt! mﬁ)nnation (wh;ch included a Ju.mp in net .

worth from $700,000 to $2.5 mﬂho&a"rﬂm& Konner had no basxs for whatsae\rcr) was not even

“ ‘close to-accm‘ate, Komler to}d - “that ﬂ%sn t reai] y-mean ‘anything” and aske:d him to mgn

 the fonn [T. 1700-1702; 1782) -SIgnadtheform because “{Konner] said:it didy’t meari

» anything:'He said just mmal 1t I tali:l !um, I shﬁ&. wa!.'c I’m not worth two a.nd a half nnllmn
" He said, well, that doesn’t rsa.lly mean anythmg i [T 1702] The law judge 5 sclentar ﬁndmg
contrasted that testimony mth Konner's wwﬁchangmg ascount of what happened:

~ As noted above, Konner was smkmgly inconsistent when questioned about the .
source and accuracy of g et worth ﬁgure . By contrast, - was
emphatic and consistent and had ‘a very persuasive demeanor in testifying that he
was not worth anywhere'riear $2:5 million. The only plausible explanation for
Konner’s shifting explanations of Carlson’s ltsterd net worth is that he was making
11; up during the hcanng as he went alan g, ami tha{ he madc up the nmnbcra when

R ‘Konner repeatedly argugs that made an “enormous concession’ by testifying that “his mgnamm on
2 bitsiness document means something, " and fat, oonsequenﬂy, K’gnndr ‘was justified in relying on documents
slgncd Konner's Brief, pp. 7, ?3-15 Kcnner cannot rely on documents that he knew he had falsifiesd, and
*s credibility is not in any'way impeached 53- a:gmng a do@umout that Kmmer told him “didn’tfuean
anything.” [T. 1700-02; 1782.]
. 26
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they were placed on the fozms Tlns is powerﬁd ewdegoe ofa lngh degree of
scienter. o v

B Bresner 2013 WL 59606% at ="IOGF Kunﬁer fmls tn achte any credlb!e evidence to the contrary,
much Iess snfﬁmcnt evxdence 0 outwe:gh thr} f'aqts an& logica! mferenccs drawn by the: law | oy v i
| Judge and thus those crcdlbﬂlty asscssments shouldlbe sustamed

Ii: R G I I i :-' I v Iy

Moreower, other ewdenqe adduced at the heanng d@ﬂmnstmted that Konner’s tradmg m

3 :In' et gl

. ‘thc - a:count was- dmae to gcnleratc cormnussmns ;'athcr than for Carlson’s bcncﬁ: For
» examplc Konner engaged in addltmnal deceat and mampulatmn wlth respect to the -
accomt, ncludmg execu‘ung a sagmlﬂcant nmnber df unauthonzﬁtl trades. [T 1720 22 ] g
1 | Kormer s lack af a trading strategy or dthe.r explat;afnon juﬁlllfymg the large number of tra.des he N
remmmended 15 also strong ewdence cf smetmer Konner tesnﬁed ﬂ-nat he looked for investors

: lookmg ta speculate in the market, bnt stopPEd Shprt of f;xpjammg why that translated into the

oy I!:!.. ! IIJ '|| f 1§

intense uadmg reﬂected in his cusmmers accmﬂﬂs [T I328 38 ] The lack of 2 tradmg sumegy
is strong evidence of seienter whfm wewc:d 11 the con}ext of the zradmg volume — thn:rt were, 252

trades in -s account drmng 2009 (35% morpﬁ thar- indicated he was comfoﬂabie

w1th in March) resulnng ina cost-tu-cqmty ratlo of 34 61{3 Moreovcr, the tradmg wlasn ’t
necessaty to Konner’s goal of specula-t;on, aleoqner .cumgades he could have pursued
speculation or trading profits as inveshﬂentp}ﬁjct:‘tivcs without trading in and out of stocks 50
frequently. [T.335.] |

Kcnner EISO acknowiedged that e tugh lepel of tradmg could pose financial risk. ta a

.l

custormer’s account, but he never dxscussad wﬂh Ius qué’tomem the 1mpact that the totai
i I i '|

copymissions and fees generated by actwel Irad{rﬂg wcmid have on their account, or the cnncepts

of breake:vcn rate and turnover ratio. [T 332-337 ] I umn, Konner has no justification for the

high level of tradmg he recammendeg; and :;wmqh' resu!ted in a significant loss to -1, and

27
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' although he knew the commissions and. fees/ asmlated w:th that u'admg alone could deplete a .. -
| customersaccoum heneverto]d-iha gttt TR s .

As fnund by the !aw Judgc, Komzen.-sizmampulaﬁon of - s accoum forms, combined

. the m:t WOrth issue, warrants a ﬂndmg thiat Konner mtenc[eqi to deﬁ‘ﬂud- Kor,mer fmls fo ‘;.,_; :

| offer any cred1blc ewdence iokhe Ganﬁ'ary’ and thus, the: law _mdgc £ credlbzlzty assessments
..5houfd be hff'um:d : -

b IV;'

-. Scctmn 8A of the Semrrmes Act adc'fi 'Eeﬁ‘hb 2:1 Coof 'r.he Exch&nge Act diiliathosian the
' Comhission to impose cease-and—demat!@rders agamst gny person who, among other thmgs, has ;. ,
- com.tmtted or caused violations of thefﬁecmﬁcs Act ar: f.'he E:;change Act res;!ecnvely Whlle N

there must be “some” risk of fuiture, v‘nolauo!z ‘-w mtpase such rehef that risk’ .;

|':|;I |J|

k|l|4|I

need not be very great to. warmnt 1§jS -and~desxst ordar Absent

e ; .evidence to the contrary, a finding 0 of vlolatlon raises a sufficient risk of future

- E -violation. To:put it another wam,?wdence showing that a respondent violated the
law once pmhably also shm\s 3 mk of. repentmn that merits our o:tlenng lum to

ki cease and de'SlST 1l ;

Ega'g Mmc_k, LLP, Exch‘angﬁ Act Rﬂl No. 43862, 20601 WL 4?245 at* 24, (Ian 19

200!) When determining whethcr to: impose a cease—ahddcsxst orde:, the Cmm should consider

a range of nadmonal factors, mcludmg‘

thc egregmusness of the defendant’ ; us, ﬂu: 1sola:ed or IEcun:e.nt nature of the
infraction, the degree of scienter invé vad; the sincerity of the defendant’s assurances
dgainst futute violations, the defendant’s recognition of the wroniiful nature of his |
gonduct, and the likelihood that tha dcfénﬁant s ocgupation will presant opportunities for
ﬁlture v1olauons et .

2R
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,Steadman v. SEC, 603 F 2d 1126, 1140 (Sth Cir. 1979), aﬁ"’d on orher grounds, 450 U. 8, 91

o Tt Exmhw“mg& ActRel No 12104 46 S.E.C. 238, 254, .

(1981); §§§§l§.. Ric

n. 67 (1976). No one cntenon is dzsposmve

A
W

bt
o i

3

E He willfully: and/or recklessly dlsregarded h1s customer’s qustment obgectwes and

recominended trading that resulted in staggqmngly h:gh tumover and breakeven rates whxle

| generatmg thousands of dollars in canamassieﬁs . a&dzubm the mﬁ'actmn was not 1solated but

instead: took place overa full calendar year, mvoivmg hundreds of trade& Moreovcr Kotiner has
made no gesture towards recogmzmg the wrongful mture of; hxs conduct msmung instead that no
violations: aqc;am:ed, and he hasmade no assurances aggans;.mture vroianons. -And becanse he
‘continues bo 5;work for:DPEC Partners, Konnﬁr’sabcupatmn preserrts opportunities:for future
;violatji;ns.’ | ’ o e

A;:cordingly, based upon the evidence presented at gthe hearing in this matter, the
Commission should order Konner to cease and fdggis;f’frbgz conxmiéﬁng or causing violations af
and any future violations of Section 17(a) nﬂtheﬂﬁédﬁnuas Actand Serm[pn 10(b3 of the
"Exchaqge A@t-and Rule IOb;S thereunder.

B. Dls or

ment Plus Preju ent Inter
Section BA(e) of the Securities Act, Secnon 21C(e);of the Exchange Act and Section
9(f)(5) of the Investment Company Act allow the Commzssmn to seek an order requiring
disgorgement, mcludmg prejudgment interest, in k:saSe—and-demst proceedmgs brought under
Sectmn 8A of the Securities Act Sectmn 21C of thé Ethange Act and Section 9 of the
",

Investment Company Act I addmon, Sectwn ZIB&:} of the. Exchange' ALct and 9{e) of the

Investmerit Company At provides a baszs for d:s‘gﬁifgcment in administrative proceedings.

29
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W Disgorgement is designed to deprive‘,a'mhgdoﬁﬁ: of his.ill-gotten: gains; which ina o
- chuming case equate to the portion ‘oft&aae-éommié‘sidns' retained by the bmkér Rizek, 1999 WL

60&427 at *7.. Beoause. separanng legal from tileggll mﬁ&s exacﬁy may at tlmes bea near- | fiis

x“l’

Lyt
)

er 1989) In this caSe, Dmsmn clmmmg expm Dempsey rewewed and venﬁed ﬂae staff’s

Co f:"‘ w ot

Lmesnﬂn and calquiated the pomon of those .

i connmssmns retamed by Konner usmg the retenétmn percentages he: tesuﬁed to in the underlying
mvestzgatmh (and which was not matenally d:ﬂ’erent at the heanng) [DOE Ex. 155.] Based on 1 :

Dempsey s calmlataons, Rﬁspondent Konneg should, 5 i}mdered to d1sgorgc SS:S 000 [DOE Ex. -

L ,
M ey i 0 ar
b , A

155, pp. 18~231 o v

Rega“rdmg prej udgmem mt@'rest, Rule ofPractlce 600 speelﬁes that it should begin on the . |

it ﬁrsit day of the .month fol&owmg Bach vmlatwn 1‘ | ‘;*ERR' 201 600(5) Aocordmgly, the

C. vai] Penaltnes

Sec:non ZIB 0f the Exchange Act, Sectmn 203(1) of the Advisers Act, and Section 9(d) of
the Investment Cnmpany Act authome the Cummm:uom to unpbse cwal monetary penalties in
spublw adxmmstrauve proceedmgs against any perﬁém who among other things, has willfully
vmlated the Secunmes Alct f the Exchange:‘ Act. | A&dmonally, Se:cnons EA(g) of the Secunues

’(‘”il

E A 213(&) of the Exchan;ge Act and Section 9(’, )

‘the Investment Comp&ny Act authonze the,

1mposmon of cwﬂ monetary penalties in cease-and-desxst proceedmgs msumted pursuant to

1 For the Commission’s convenience, the Dwaslon;"pa‘maludmg 3 Prejudgment Interest Report supporting its
caleulation as Exhxbxt Ato dns Posi-Hearing Brief. I
30
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Sectlon 8A of ﬂw Securities Act, Section 21C'of fﬁhe Excha:dge Act and‘Section 9 of the

!r
: 1‘4

‘ ;Imvestment Company Aet, tespectively. -
In considering under this sectioi';; whethc;' a penalty ,i;sx, in the, public interest, the D

qae Comm1sswnmayaons:der ,: ,‘: e

S
"]‘H‘ -

x:(l) wheﬂwr the act-or omission for which: such,@enalty is. asscsscd mvoivcd ffaud,
deceit, mampul&tmn, or dehbeme or recklc—:ss egard of a regu&atory
requirement; © [0 D (N
(2) the harm to other persons reswl’img elther dﬂ’ecﬂy or mdtrectly ﬁ'om such act

1 oromdssion; L
- (3) the:extent to'which any person was un.;ustly enrmhed takmg into account any .
' restitution madeitopérsons injured by such bchaﬂor,j '
.. (4) whether such person previously has been found by the Comxmssmn another
" appropriate regulatory agency, or a self-regulatory organization to have violated
, T the Federal securltaes laws, State secumles laws, or the rufcs of a selﬁregula*tory
St organization sty e dooh
e (3) the need to de’ier such person and. other persons from commzttmg such acts or
it omissions; énd AN
' (6) such other matters as Jusm:c may requlre ‘
N

| Sectlbn 21B(c) of the E‘mhange Act, 15 U S.C.A. § 78u-2(c) Section 9(d)(3) of the Investmem

| Company Act 15 U.S.C‘A.- § 80&-9(d)(3) “Not all factors may be relevant'in a givén case, and
the! factors need not 911 cai'fy equal welgh ” cbg’_g; G W g}gﬁ Inmal DEC!,S]OII Rel No 199

2002 WL 169185 at "‘58 (Feb 4, 2002).

Section 21B(b) of the Exchange Act prov;des that thc Commms:on may impose one of
' 'three tiers of civil penalties. 5 US.CA.§ 78u-2(b)‘.‘i§~ﬂ’he; p‘énalty amounts are periodically
~adjusted by the Commission 'tb account for increases m the cost of living. The bulﬁé of the
vi ola“uve conduct (1 e., the Chun perlod) herein ended after March 3 2009 The amounts of ¢ivil
: monétary penalues apphcable are, therefore, the amounts reﬂected i that, remsmn tothe
penaltxes provxded for in Secimn 21B(b) of the Exchange Act 15 US.CA. § 78u—2(b)
Adgusnnent of civil monetary penalnes—-—?_OOQ Table v, 17 C F.R. § 201.1004. Accordmgly,

first tier penalties for any violation may be nnposcd up $7,500 f@x a natural person. When the

31
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violation mvolves fraud, second tier penalties may be 1mpused up to §75,000 for a natural person.
o A tlnrd tier cml pena]ty ofupto $l 50;&@0 fgr a :uaturai person if the wola:hnn mvakved fraud or
.decelt and the violation resulted in: submannal losses 10 other pelsons, created; a. s:g;rufir:ant nsk of

substantml losses to other ptrsons, or n:suitﬁ& in substaqhai pccmuar}’ galn to the person who

c:amtmttedthewolaﬁon E s o B Y

In thi&nase a civil panalty against Konncr is in the publxc mtcrest As dlscussad above

. kohncr s conduct mvelvad 'fraud deceit, andmampulanon -suﬂ'crcd s:gmﬁcantnhm‘m

'. greater losses to-a By eoml!ary, Kanner recewed| substantlak pecuma.ry gair, retauung
apprmimateéy $§5 000.in un_;usz ennc}unent"&om the cdmrmssmns- paid. And hecause
;5;'Konner -:antmues to work in the securmeé ;Edusw, there xh i need to deter mm and others ﬁ-x:nm
' committing such acts or omlsmona i thc futare, 7‘ ¥ %

T.he Dmswn respectfully requests that the Cﬂmmxss:on impose a maximum amount thlrd _

tmr penalty agamst Konner for chummg the- acﬁounj;. Sect;on 213(!:){3} of thc
Exchange Act prowdes that a third tier: penaity shall’ he mposed if the act mvalved ﬁ'aud deceit,

- or mampulatmn, and resulted in substantml losses m uthcr persons, or n:sultcd in substanuﬂi

Wi
pecumary pain to the person who conumt:ed the act. As deta;led above, Konner'engaged in a

courseiof n:tmduct marked by fraud dﬁceitlandmanlpulhnon; - his customer; lost $54,000,

and Klm_mar pmﬁted apprcmmately SSS 600 'I"hus in t}us case, the cml penalty agmnst Konner
' i WAy V' “"] ‘I'.IZ" LE] '

=shouid be $15 0,000:
b Collat uats Bar ~
Section 15(bY4XD) of tbel:.xchange Act 2uther;tzes the Commission.tq msure, placa -
limitations on the activities, functions, or upcréltigns of,;\br suspend for a period not éxceeﬁing—
twelve months, or ;eveke the registration c:f;my broker, wh\dre it is in the pﬁblic imerest'tﬁ do so,
| o3
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and where the broker has been found to have vmlated the securities statutes. Section IS(b}(G](A)

of tha Emhangc Act authom:cs the: C!ommssmn to. unposa srmzlar snncnom on pmc»ns " g

associated with an bre}ﬁer or de-aler' mcludmg bamng such perscn fmm the securities mdusu'y
o In addmon, Sectmn 15{b)(4}(E) of the, Ewtéhange Ar:.t wo:ks in tandem thh Sectlon li(b}(ﬁ)(A)
of 111& Exchangc Act o auﬂlanzc t.he Cﬂmmrsswn to bar a person assomatcd w1th a bmker or .
| -dea%er from the securities ‘m&ustry fm-r fa:llure ‘Freasonably to supervlse thh aview ta preventmg
© violations of tﬁe pmv;szuns pf such. stamtcs, mles and rcgulatlons ancﬂler pcrson who commits wi

sucha vmlatmn if such mher pers:m s, suhnect to. his aupervmmn ” !5 U S.CA. & ’230(?)](4)(5}

The estabhshed cntena i"ar detemnmng what sanchons are appropnazc in the pubhc '
ol
" -mmrcst mclude detenence :-md

- the egregiousness of the defendant’s dchons the malated or- recu:rcnt nature of the
infraction, the degree of scienter invalved, the sincerity of the defendant’s assuratices
apainst future violations, the defendant's recognition of thei mngﬁﬂ nature of his -
‘conduct, éind the likelihood that the defendant's nccupatmn wﬂl present opportunities for

jﬁ.lture vnoiauans
Steadmg, 603 F 2d at 1140 see alsu Eric J B;:gm Eﬁchange Adt Rel: No. 34- 66469, 2012 WL

625874 at *12~13 (Feb, 27, 2012), ﬁmglcr, Inc., 46 S.E.C. at 254 n.67. As the Commission
recently noted in Brown, the mqun-y into tl_:e public interest is a flexible one, and no one factor i
disposifive.

For the reasons discussedu m Secnan TV.A. above, applying the S Mfacwrs in
support of @ GCESE“&Dd-dGSlSt order, the Dmsmn submits that the Comxmssmn should i unposc a
collateral mclustry bar against Komer Konner argues t that the. Gon'pmsman should nat' bar him
from the securities 1ndustry, cititig his 2{}-year career and noumg !that ﬂ'ne law'judge dismissed the

claims with respect tu_ As not@d above, buwgver Kon.ner s care¢r has not been

unblemished, and the fact that be may have been found liable for 'déﬁ'.auding, one client rather
33



04/04/2014 18:23 FAX 4048427679 SEC ARD TRIAL UNIT Gio3asoas

than two is not a sufficient basis for allowing.:him to continue working as a mm“‘ Faber, 2004,

‘WL 239507 at *7in; 33 William: L Kscldl 'tEr Ir EXchange Act Rel. No. 30096, 1991 WL .

288619 at*6 (Dec 18,.1991) (Commismmr:pxmon) {fa.ct information disclosed to one customer
immaterial to allcgcd mn-dlsclosure to anoﬂmr customer and properly cxcludcd by ALJ) m
“. also Winograd, 656 F.2d at zaa (af‘&mmg mimg that cvidence of & curency wader's legal,

. trading acnvny for, aeustomer was m:elevmt to: thc assuc of whether on mher occaszons he

engaged in fra.ilﬂulent tradmg in same amouﬁt)

v, CONCLUSION 1.5 B !.;--:-._:: |
Fm- thc fo:regﬁxhg rca.sons, the Conmnssion sh;;uld find that Konner w:.llﬁ.lﬂy wo!amd
Section 1 T(a) of the Securities Act and: Sectmn ID(b) of the Exchange Act anﬂnRule IOb—S |
.+ thereunder. by chummg the- account. er.hc: the Commission should impose Sanchons. .;

in the public i mlerest as requeswd by the Dmsxen

H Of at Jeast equal unpqrtmce on this pmnt. the'evidence in the record with respect to Konver cuséamer
, & 89-year old farmer from lowa whose: JP. Turner account had a tumover :auu of 18 and a
breakeven rate nf 28.2%, does not in‘any way axonmte Konner,
34
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Respectfully spbmitted, this 4th d_ﬁy of Ap;.;ﬂ, '2(2)14..
ot Rggpectﬁllly submittedv,"‘fﬁ i

WardG Sulhvari o
W.iShawn Murnahan - .
Sentior Trial Counsel . = -

111111

. Securities and Exchange Commission
o .., 950 East Paces Fetry R@gd, NE, Suite 900
N X o Atlanta, GA 30326-1382. '
g : . Telephone: 404.842 7612“ j
Email: sullivane@sec.goy -
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ATE GF COMPIIANCE WITH SEC

1 hereby certify. thart‘ Ihls Brief comphes wxﬂ: the. Iengih limitation set. forth in SEC Rule 450(c)
According to.the word prot;essmg system used to prapare this. documem, the brief contains

)11 700 words. -
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Page 1 of 1

U.S. Securm% and Exchange Commission

wasmn af Enf&rcement

Prej udgment Interest Report

Jason Konner Prejudgment Lnterest Ca!cularﬁ:m Admin. Proc. File No. 3-15015

Quarter Range .&nnua& Rnte " Period Rate . . Quarter Interest Prinu?pal*l-lntergst .
* Violatiot Amount T - sss,oco.oo-.,.
02/01/2010-03/31/2010 L0 4% | 083% $355.62 . . $55,355.62 .
. 04/0 1120 10-06/30/2010 4%. 1% we | $552 04 1 855,907:66
07/01/2010-09/30/2010 4% 1.01% '$563,67 §56,471.33
10/01/2010-12/31/2010 4% 1019 $569.35 $57,040,68
01/01/2011-03/31/2011 3% 0.74% - §421.94 $57.462.62 -
04/01/2011-06/30/201 1 4% 1%. | $573.05 $58,035.67,
07/01/2011-09/30/201 1 4% 1 01% e $585.13 . $58,620.80 .
10/01/2011-12/31/2011 ' 3% 0.76% ’ $443.27 "’$590640'? :
01/01/2012-03/312012 3% 0.75% £440.56 $59,504.63
04/01/2012-06/30/2012 2% 0.75% $443.85 $59,948 48
07/61/2012-09/30/2012 3% 0.75%. L $452.07 $60,400.55
10/01/2012+12/31/2012 3% 0.75% $455.48 $60,856.03
01/01/2013-03/31/2013 3% 0.74% _ $450.17 - $61,306.20
g - |3 N
. Prejudgment Violation Range . . Quarter Interest Total Prejudgment Total

02/01/2010-03/31/2013 $6,306.20 $61,306.20



