
UNITED STATES OF AMERICA 

BEFORE THE 

CURITIES AND EXCHANGE COMMISSION 

1 
In the Matter of 1 Administrative Proceeding 
Applications of Enron Corp. for 1 File No. 3-10909 
Exemptions Under the Public Utility ) 
Holding Company Act of 1935 1 
(Nos. 70-9661 and 70-10056) 1 

RESPONSE OF THE 
DIVISION OF INVESTMENT MANAGEMENT 

IN OPPOSITION TO THE PETITIONS FOR REVIEW 

In accordance with the order of the Securities and Exchange Commission 

(“Commission”) issued in this proceeding on March I 1, 2003, the Division of Investment 

Management (“Division”) hereby submits its response to the petitions for review filed in 

this matter. 

I. INTRODUCTION 

On February 6,2003, Chief Administrative Law Judge Brenda Murray issued a 

decision (the “Initial Decision”) denying the applications of Enron Corporation (“Enron”) 

for exemption under sections 3(a)(I), 3(a)(3) and 3(a)(5> of the Public Utility Holding 

Company Act of 1935 (“PUHCA” or “the Act”). Enron and each of the parties and 
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limited parties in this matter have since filed petitions pursuant to Cornmission Rule of 

Practice 41 I seeking review of that decision by the full Commission. As Enron states in 

its petition, Rule 41 1 states that review may be granted when, among other things, the 

decision of the administrative law judge “embodies a finding or conclusion of material 

fact that is clearly erroneous,” “a conclusion of law that is clearly erroneous,” or involves 

a “decision of law or policy that is important and that the Commission should review.” 

These standards do not warrant further review of the Initial Decision. 

As we argued in our Reply Brief of the Division of Investment Management 

(“Reply Brief’), Enron used the hearing largely to present a feel-good story in which it 

described what it is currently doing to achieve benefits for its creditors and for the 

customers of Portland General Electric (“Portland General”), Enron’s utility subsidiary. 

In support of its request for exemptions from the Act, Enron generally offered arguments 

that it claims are somehow supported by citations to prior exemptive decisions of the 

Commission. These decisions do not support its arguments and include citations to 

decisions under other statutory provisions that are inapposite in the exemptive context. 

The Administrative Law Judge concluded that Enron had not met its burden of proof, and 

had neither demonstrated why it is entitled to the exemptions it seeks under existing 

precedent, nor provided a compelling argument for why those precedents should be 

altered, sometimes radically so, to accommodate its facts. 

Because Enrod s requests for exemption were outside existing precedent and thus 

properly rejected, and because Enron did not submit sufficient evidence to the record 

justifying a change in approach, the Initial Decision also does not involve a “decision of 

law or policy that is [so] important” as to warrant further review of the decision; Outside 
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the context of this particular case, the Division agrees that the scope of section 3(a)( 1)’s 

exemption is important in light of anecdotal reports that many exempted public utility 

companies actively engage in wholesale power trading, many times through dedicated 

subsidiaries. Although the record below is devoid of evidence concerning the extent of 

this trend, the implications of this trend on section 3(a)( 1) may ultimately present an 

important legal issue.’ However, the Division believes that the facts in this particular 

case - which involves direct wholesale trading by a public utility company in amounts 

that go we1 beyond those recognized as appropriate for an exempted public utility 

company -- do not present the Commission with an appropriate situation in which to 

consider the effects, if any, of this trend on Commission precedent in this area. 

With respect to other issues raised in the petitions for review, we strongly oppose 

further review of the administrative law judge’s decision not to grant the stay sought by 

Enron and Southern California Edison (“SCE”). Enron’s and SCE’s efforts to settle their 

outstanding commercial disputes simply do not provide a basis for the Commission to 

delay determining whether Enron should be regulated as an exempt or registered holding 

company under the Act. We also strongly oppose further review of the decision denying 

In this regard, Enron asserts that LLCornmission review is appropriate because the 
Initial Decision raises serious practical problems, not only for Enron, but for 
many of the approximately 100 other public utility holding companies that are 
exempt under Section 3(a)( l).” Enron Petition for Review at 9. However, there 
is simply no evidence in the record that even suggests that there are other exempt 
holding companies engaging in the volume of out-of-state sales of electricity in 
which Enron is engaging. It is therefore disingenuous for Enron to suggest that 
review is warranted in this matter because the Initial Decision’s straightforward 
application of existing Commission precedent will somehow cause “’problems” 
for other exempt holding companies - exempt holding companies that are 
presumably aware of the Commission’s traditional approach to section 3(a)( 1) and 
who are presumably structuring their activities to maintain their exemptions. 

I 
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SCE the opportunity to use the Commission’s hearing process to determine whether 

Enron’s initial applications for exemption under sections 3(a)(3) and 3(a)(5) of the Act 

were filed in good faith. SCE is raising this issue to achieve goals under different laws - 

laws administered by the Federal Energy Regulatory Commission (“FERC”) rather than 

those administered by this Commission - for largely commercial reasons. Permitting 

SCE to litigate this issue therefore risks turning the Commission’s administrative process 

into a forum for private litigation, a result that would clearly hinder the Commission’s 

ability fairly and efficiently to administer the Act. Challenging the good faith of a filed 

application should be a matter that is instead limited to the Commission and its staff, 

presumably through the Commission’s existing enforcement process. 

11. THE INITIAL DECISION REGARDING SECTION 3(A)(l) 

The Initial Decision in this matter correctly rejected Enron’s request for an exemption 

under section 3(a)(l) ofthe Act. A holding company is entitled to exemption under this 

section if: 

The holding company, and every subsidiary company thereof which is a public- 
utility company from which such holding company derives, directly or indirectly, 
any material part of its income, are predominantly intrastate in character and carry 
on their business substantially in a single State in which such holding company 
and every such subsidiary company thereof are organized.. . . 

To qualify for this exemption, an applicant holding company must establish that: (1) it is 

incorporated in the same state as each of its material public-utility company subsidiaries; 

and (2) it and each of its material public-utility company subsidiaries is “predominantly 

intrastate in character and carries on its utility business substantially in a single State.”’. 

When determining whether a holding company is predominantly intrastate in 
character and carries on its business substantially in a single state, the 

2 
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The only issue in dispute between the parties is whether Portland General, Enron’s key 

public utility subsidiary, satisfies the second of these requirements. 

Historically, the Commission has evaluated a number of quantifiable factors to 

compare a company’s out-of-state presence with its in-state presence. Some of the most 

common indicia have included gross operating revenues, net operating revenues, utility 

operating income, net utility income, and net utility plant. The Initial Decision, which 

focuses on the percentages of Portland General’s gross revenues derived from interstate 

sales during 1999, 2000 and 2001, as well as Portland General’s out-of-state utility plant 

and other out-of-state utility assets and activities, thus falls squarely within existing 

Commission pre~edent.~ The Initial Decision does characterize its approach to analyzing 

whether Enron was entitled to this exemption through use of the terms “interstate 

commerce” and “intrastate commerce” and it is true that the Commission has not 

Commission does not take into account its nonutility operations. See MiZZviZZe 
Manufacturing Co., Holding Co. Act Release No. 489 (December 21, 1936). 

In essence, the Division argued consistently throughout the hearing that the record 
in this matter amply demonstrates that Portland General sells a substantial amount 
of electricity outside of Oregon, the state in which it is incorporated, and also 
owns significant generating assets that are located outside of Oregon. Indeed, as 
the Administrative Law Judge found, the percentage of Portland General’s gross 
operating revenues derived from out-of-state sales of electricity during 1999, 
2000,2001 and the first nine months of 2002 were 1 1.26%, 32.17%, 45.55% and 
29%. Initial Decision at 19. Given that the highest percentage that the 
Commission has ever found permissible in granting an exemption under section 
3(a)(l) was 13.2%, see NIPSCO, Holding Co. Act Release No. 26975 (February 
10, 1999), it is little wonder that the Initial Decision rejects Enron’s claim for 
exemption. The Division continues to believe that under existing Commission 
precedent, which looks to quantifiable factors such as the percentage of the 
utility’s revenues that are generated outside its state of incorporation and the 
percentage of its utility assets that are outside its state of incorporation, Enron is 
clearly outside the established criteria for an exempt intrastate holding company 
under section 3(a)( 1) .  

3 
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typically used these terms as part of its usual approach of looking at the location of the 

holding company’s utility activities. Nonetheless, Enron’s argument that the use of these 

terms represents an error of sufficient magnitude to require review of the Initial Decision 

does little more than make a simple case appear difficult. A careful reading of the Initial 

Decision shows that, although a slightly different vocabulary may have been used, Chief 

Judge Murray nonetheless focused on the appropriate facts in determining whether Enron 

was predominantly intrastate or interstate in character. No matter how the decision is 

phrased, Chief Judge Murray simply did not, as Enron suggests, “appl[y] general 

Commerce Clause analysis to the determination of whether a holding company is 

predominantIy intrastate in ~haracter.”~ Instead, as noted above, by relying on a number 

of facts, including, most importantly, Portland General’s exceptionally large volume of 

out-of-state sales of electricity, Chief Judge Murray properly concluded that Portland 

General was not predominantly intrastate in character and thus denied Enron’s request for 

an exemption under section 3@)( 

Enron Petition for Review at 18. 4 

Enron also suggests that the Initial Decision improperly determines where 
electricity sales take place by looking at where title to that electricity is 
transferred. See Enron Petition for Review at 30-32. However, as we pointed out, 
the Commission has always determined where a sale of electricity occurs (for 
purposes of section 3(a)( 1) as well as other sections) by looking at where title 
transfers. See Post-Hearing Brief of the Division of Investment Management 
(“Brief”) at 14 and cases cited therein. This is simply the only logical way to 
determine where a sale occurs. As we have consistently argued, an approach that 
looks at why the sales take place rather than where they take place is an illogical 
way of determining whether a utility is predominantly intrastate. 

5 



7 

Enron’s only new arguments with respect to the factors themselves focuses on the 

recent decision in C&T Enterprises, Inc. Essentially, Enron attempts to transform C&T 

Enterprises into an endorsement by the Commission of its novel argument that the 

differing natures of its electricity sales occurring in Oregon as compared with those 

occurring in Washington warrant distinct legal treatment for the purpose of section 

3(a)( 1) analysis. Enron thus urges the Commission to disregard its precedent and use a 

net revenue approach in analyzing Portland General’s activities. Specifically, Enron 

argues that because Portland General’s electric distribution and transmission systems are 

primarily within the State of Oregon, the Commission should analyze Portland General’s 

net revenues as opposed to gross revenues in order to be consistent with the rationale 

underlying its decision in C&T  enterprise^.^ Enron urges that Portland General’s out-of- 

state gross electric utility sales should be disregarded. Enron’s proposition is a canard. 

C&T Enterprises applies the same analysis as the Division cited in its supporting 

briefs and applicable precedent regarding its predominantlyhubstantially legal standard. 

C&T Enterprises explicitly states that although in certain circumstances, net utility 

operating revenues may be a more appropriate basis for comparison “[tlhe Commission 

has generally assigned the most weight to a comparison of gross utility operating 

revenues as a measure of the relative size of in-state and out-of-states operations.”8 The 

See Enron Petition for Review at 24-30 (discussing C&T Enterprises, h c . ,  
Holding Co. Act Release No. 27590 (October 3 1 2002). 

6 

Enron’s reliance on C&T Enterprises has not been previously put forth in its prior 
pleadings. Significantly, Enron has not presented facts supporting its assertions 
based on C&T Enterprises given that the evidentiary record long ago closed in 
this matter. 

7 

C& T Enterprises at 1 6. 8 
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circumstances recognized by the Commission requiring an evaluation of net utility 

revenues for predominantly/substantially purposes is the one presented in NIPSCO: 

comparisons of combination material gas and electric utility subsidiaries.’ Both NIPSCO 

and C&T Enterprises involved these combination gas-electric systems. The nature or 

purpose of out-of-state versus in-state sales was not dispositive.’’ 

Portland General, however, is a pure electric utility system. The Commission has 

not accepted the proposition put forth by Enron that the cost of electric power production 

should be subtracted from gross revenues when the holding company system has only 

one material electric utility subsidiary such as Portland General. The additional 

As noted in the Brief, the Commission has recognized that, in acquisitions of gas 
utilities by electric utilities, a more accurate measure of the relative size of the 
utility operations may be determined by comparing net operating revenues rather 
than gross revenues. The Commission has recognized the difficulty of making 
size comparison between an electric company and a natural gas distribution 
company based upon gross revenues. AES Corporation, Holding Co. Act Release 
No. 27063 (I 999); Houston Industries, lizc., Holding Co. Act Release No. 26744 
(1 997); NlPSCO, supra n.2. In NPSCO, involving an acquisition of a gas utility 
by a combination gas-electric utility, the Commission noted that “pass-through 
costs” (e.g., purchased gas and fuel for electric generation) constitute a larger 
portion of gross revenues for a gas utility than for an electric utility. The 
Commission then concluded that where a predominately electric system 
(NIPSCO) acquired an exclusively gas system (Bay State), a reliance on gross 
revenues comparison distorts the gas utility’s relative size and gross revenues 
when comparing them with those of an electric utility, and that it is appropriate to 
examine net data such as net operating revenues. 

9 

lo Only after the decision was made in C&T Enterprises to employ a net revenue 
analysis based upon the fact that a combination gas-electric system was under 
scrutiny did the Division go on to discuss the fact that changes in the cost of gas 
have a greater effect on gas utility gross revenues and that the cost of delivered 
gas may distort a comparison based upon gross revenues under the specific 
circumstances at issue in C&T Enterprises. It was noted that the applicants 
asserted that revenue from Valley’s (the gas utility being acquired) Pennsylvania 
operations depended to a much greater extent on gas transportation services only, 
whereas New York customers paid €or the gas commodity itself in addition to gas 
transportation services. 
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discussion in C&T Enterprises regarding distortions caused by the gas utility markets at 

issue in that case was not material to the granting of the exemption. Enron attempts to 

rely on this dicta as a vehicle to expand greatly the Commission’s use of utility net 

revenues beyond that accepted in NIPSCO. 

In addition, Enron selectively culls data from the financial information provided 

in C&T Enterprises in order to support its assertion that a holding company can have it 

significant out-of-state presence and continue to qualify for a section 3(a)( 1) exemption. 

In its table of out-of-state revenue presented in its Petition for Review, Enron 

inexplicably uses a 6-month measuring period when assessing Valley’s New York 

operations. * The Commission has never used such an abbreviated time frame within 

which to evaluate out-of-state utility revenues for the purpose of a 

predominantly/substantially analysis. l2 

Apart from this new emphasis on C&T Enterprises, Enron’s petition for review 

rehashes a number of arguments Enron made during the hearing in an attempt to defeat 

this standard application of Commission precedent and substitute a new approach to 

section 3(a)( 1 )  analysis. The approaches that Enron suggests cannot be adopted without 

hopelessly distorting the language and purpose of the section 3(a)( 1)  exemption. Most 

prominently, Enron again urges that the Commission focus on the reason underlying its 

out-of-state utility activities rather than on the fact of those out-of-state activities. 

Specifically, Enron urges a change in the focus on where the sales take place (and hence 

‘ l  C&TEntevpvises at25-26. 

Rather, out-of-state sales have generally been measured over a 3-year time frame 
as in the leading case, NIPSCO. In C&T Enterprises, the Division used a slightly 
longer period of 3.5 years. 

12 
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where the utility’s revenue is generated) to the purpose of the transaction. Because Enron 

claims that all of Portland General’s wholesale trading activities are focused on meeting 

its obligations to its Oregon retail customers, it claims that these transactions can be 

described as “intrastate in character” and hence that Portland General is also “intrastate in 

For purposes of the Act, however, the assumption that all of Portland General’s 

wholesale trading is designed to support Portland General’s retail operations cannot 

convert transactions that occur outside of Oregon into transactions that are somehow 

“Oregon” in character and hence intrastate in characted4 Enron’s arguments seem to 

l 3  As the Division argued in the proceeding below, this argument simply ignores 
that certain of the transactions - those that occur in the ‘hen retail trading book” 
are purely speculative in nature and do not have any true nexus to Portland 
General’s retail operation. Characterizing Portland General’s arbitrage business 
as an activity designed to improve Portland General’s “market intelligence” does 
not establish any nexus whatsoever. Likewise, Enron’s argument that many of 
these “non retail trading book” transactions can be ignored because they should be 
netted together with certain purchases of power must fail. In particular, Enron’s 
reliance on the Financial Accounting Standards Board’s accounting standards also 
does not warrant ignoring any of Portland General’s wholesale electricity 
transactions. Accounting standards are intended to provide a company’s current 
investors and potential investors an accurate picture of the company’s financial 
condition. A company’s financial condition, however, generally has nothing to do 
with where a company conducts its business. Thus, although netting of certain 
wholesale trades may help to determine the financial condition of a company, it is 
not relevant to where a company conducts its business. Failing to net these 
transactions for purposes of section 3{a){ 1) does not, as Enron asserts, result in 
distortions in the comparison of Enron’s activities inside and outside Oregon. 
Enron states that the objective of these trades is to maximize profit, which is 
likely true, but that does not make the revenues realized in connection with these 
trades irrelevant for purposes of section 3(a)( 1) - the transactions are still real, 
and still are occurring outside of Oregon. 

During the hearing, Enron suggested a number of reasons in support of 
interpreting section 3(a)( 1) in this manner, some of which it repeats in its petition 
for review. The Division continues to believe that, given the language of the 
statute as well as its purpose, these arguments are unconvincing. Rather than 

14 
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amount to the contention that, in determining whether it and Portland General are 

intrastate in character, the Commission should look only to where Portland General’s 

retail customers are located. Although Enron does not expressly frame its argument in 

this way, its assertion that Portland General’s out-of-state sales of electricity and out-of- 

state generating plant should effectively be ignored for purposes of the analysis because 

they are used to support its Oregon-based retail activities amounts to the same argument. 

But to reinterpret the Act in this way would not be equivalent to the type of“flexibi1ity” 

that Enron claims the Commission granted NIPSCO and to which it claims entitlement. I s  

If Congress had intended section 3(a)( 1)  to be interpreted solely on the basis of where a 

company’s retail customers were located, it could easily have written the section to say 

so. Likewise, had the Commission ever thought interpreting section 3(a)( 1) in that 

manner was appropriate, it could have said so long ago, rather than developing a series of 

tests, which focus primarily on where revenues are generated and where utility assets are 

located. Enron’s proposed interpretation would not add flexibility to the Act, but would 

rather eviscerate the key distinction between intrastate and interstate activity that is 

embodied in section 3(a)( 1). As such, Enron’s arguments cannot be accepted. 

Finally, in an attempt to reach its desired result, Enron focuses again and again in 

its petition on the fact that the Oregon Public Utility Commission (“OPLJC”) has stated 

that it can effectively regulate Portland General and that regulation under PUHCA is 

repeat our specific arguments here, we instead incorporate by reference our Reply 
Brief in the hearing below. See Reply Brief at 3-8. 

Gg. ,  Enron Post-Hearing Brief at 26 (“It is unfair and inconsistent with 
Cornmission precedent and Congress’ intent under the Act to deny Enron and 
Portland General the flexibility advocated in NIPSCO.”). 

1.5 
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therefore not necessary. See, e.g., Enron Petition for Review at 4, 5,7,22. OPWC’s 

separate petition for review makes a similar argument. It is certainly true that the 

Division and the Commission seek to work closely with state cornmissions and take 

seriously what state commissions say about their ability to regulate the utilities in their 

states. But the acquiescence of a state regulator can only go so far. The Commission 

recognized this fact in NIPSCO in which it allowed a holding company to derive a 

relatively high 13.2% of its revenues from out-of-state sources and retain a section 

3(a)( 1) exemption in part because of the support of state regulators. As the record shows, 

however, Enron’s out-of-state revenues are at a much higher level than those perrnitted in 

NIPSCO - and, as we have stated before, it was in NIPSCO that the Commission 

indicated it saw little justification for permitting higher levels of out-of-state revenues in 

any 

Act, to grant an exemption in this case based on the statements of the OPUC would strip 

section 3(a)( 1) of substantive meaning. 

In spite of the importance of state regulators in the context of the 

In conclusion, the Initial Decision focused on the correct factors and properly 

denied Enron’s request for an exemption under section 3(a)( 1) of the Act. The Division 

believes that the Commission should affirm this conclusion. As we have said before, 

however, our opposition to granting Enron an exemption under section 3(a)( 1) of the Act 

does not mean that we believe that Enron and Portland General should not seek to 

provide the lowest cost power possible to Portland General’s customers, including using 

the wholesale electricity markets to achieve this goal. They should. We are not arguing 

that wholesale trading of electricity should be prohibited or othenvis,e seeking to 

l 6  See Briefat 21-22. 
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stigmatize activities of this sort. Rather, we are simply arguing that Portland General’s 

out-of-state activities render it an interstate utility, and that Enron therefore does not 

qualify for an intrastate exemption under section 3(a)( 1) of the Act. 

111. THE INITIAL DECISION REGARDING SECTIONS 3(A)(3) AND 3(A)(5) 

The Initial Decision also denied Enron’s request for temporary exemptions under 

sections 3(a)(3) and 3(a)(5), concluding that Enron had not met its burden of proof. In 

particular, given that Enron has effectively conceded that it does not currently quaIify for 

the exemptions, I’ the Initial Decision concluded that Enron offered no persuasive reason 

for nonetheless granting it a temporary exemption under either of these sections. 

Enron focuses little on this request in its petition. Most importantly, rather than 

making any argument that it meets the substantive requirements of either of these 

sections,18 Enron continues to do little more than assert that that it should be granted a 

temporary exemption under one of these two sections to facilitate the resolution of its 

bankruptcy proceeding. See Enron Petition for Review at 10-14,37-38. 

Enron’s arguments should be rejected and simply fail to warrant review of the 

Initial Decision. The Commission has granted temporary exemptions very rarely during 

the history of its administration of the Act. Because a company that obtains a temporary 

For example, in its petition for review, Enron concedes that “Enron does not 
comfortably fit within the generally accepted view of a company that qualifies for 
exemption under Sections 3(a)(3) and 3(a)(5) of the Act.” Enron Petition for 
Review at 13. 

17 

The Division argued in the proceeding below that Enron thus had failed to carry 
its burden of proof of showing that it now or ever met the substantive 
requirements for exemption under either section 3(a)(3) or 3(a)(5). See Brief at 
25-32; see also Reply Brief at 10-1 5. The Initial Decision reaches the same 
conclusion. See Initial Decision at 23-24. 

18 
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exemption is one that likely does not qualify for a permanent exemption - otherwise, the 

company would seek and be granted the permanent exemption - the effect of granting a 

temporary exemption is to deny utility customers and investors the protections of the Act 

to which they otherwise have a clear entitlement. Temporary exemptions should 

therefore be rare and be granted only under extremely narrowly defined circumstances. 

In our view, temporary exemptions should effectively be limited to situations like that in 

AES Corp., Holding Co. Act Release No. 27363 (March 23,2001) (“AESII”), in which a 

holding company very narrowly misses qualifying for the exemption but is poised to 

requalify for it in the very near future. 

Enron does not make this case; instead, it argues that it should be granted the 

exemption because it intends to sell those assets that make it a holding company in the 

first place. This argument, however, contains no limiting principle. Were it true, any 

holding company could obtain a temporary exemption based on an expressed intent to 

sell all of its jurisdictional assets, with the only penalty for failing to do so being a 

requirement to reregister. The effect of this argument is to deny the utility customers and 

investors the protection of the Act. 

Hence, a temporary exemption cannot be granted to Enron merely because being 

exempt may allow it to achieve more efficiently other goals that could otherwise count as 

public benefits.19 For example, there is little doubt that maximizing the value of its assets 

l 9  Similarly, in its Petition of FPL Group, Inc. for Review of Initial Decision, FPL 
Group? Inc. (“FPL”) argues that there is insufficient evidence to show that 
Enron’s current exempt status has produced any of the abuses identified in section 
1 of the Act. FPL maintains that any harms resulting from Enron’s exempt status 
is outweighed by the harms to be incurred by FPL should Enron be denied its 
exemption requests under sections 3(a)(3) and 3(a)(5). In a sense, FPL requests 
that the Commission engage in a “balancing of harms.” FPL thus urges that its 






















	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

