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On July 14, 1986, the Commission issued an order,
as amended by subsequent orders adopted, respectively,
on September 12, 1986 and January 21, 1987 ("Order"),
instituting public proceedings pursuant to Section 203(f)
of the Investment Advisers Act of 1940 ("Advisers Act"),
and Section 15(b)(6) of the Securities Exchange Act of
1934 ("Exchange Act"), naming as respondents John Giura,
George Inserra, John Inserra and Nicholas J. Gentile.

The Order alleges that Giura, formerly a partner in
Stein, Roe and Farnham ("Stein Roe"), a registered invest-
ment adviser, willfully aided and abetted violations of
Sections 206(1) and (2) of the Advisers Act and willfully
violated Section 10(b) of the Exchange Act and Rule 10b-5
thereunder. The Order further charges all of the respon-
dents jointly with violations of the same Statutes and Rule
by a scheme to defraud certain union pension and welfare
funds; and that John Inserra willfully violated, and
Gentile willfully aided and abetted violations of said
Section 10(b) and Rule 10b-5 by "churning" the account of
one William P. Hettinger.

The Order directed that a public hearing be held
before an administrative law judge to determine the truth
of the allegations set forth and what, if any, remedial
action is appropriate in the public interest for the

protection of investors. The hearing was commenced on
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March 17, 1987 and concluded on August 13, 1987 in the
City of New York and various other cities. All of the
parties were represented by counsel.

Although Giura was represented by counsel during
the pre-hearing stage including conferences thereon, he
defaulted in filing his answer to the amended Order when
due, and also defaulted in failing to appear at the com-
mencement of the hearing on March 17, 1987. As a result,
the administrative law judge deemed Giura in default and,
upon motion by the remaining respondents, severed the
allegations solely charged against Giura from the
proceeding. 14 By order dated May 6, 1987, the Commission
affirmed the default of Giura and the severance of the
issues relating to him only. 2/

Following the close of the hearing, the respective
parties filed successive proposed findings of fact and
conclusions of law together with supporting briefs. The
Division of Enforcement also served a reply brief.

The findings and conclusions herein are based upon

the evidence as determined from the record and from

1/ Specifically, these would be paragraphs 3 thru 34, 62
and 63 of the amended order.

2/ Thereafter, on November 13, 1987, the Commission issued

- an order imposing remedial sanctions by default as to
Giura and stating that the findings therein are not
binding on any other person named as a respondent in
these proceedings.
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observing the demeanor of the witnesses. The prepon-
derance of the evidence is the standard of proof that has

3/
been applied.

INTRODUCTION

Shearson Lehman Bros., Inc. ("Shearson"), and/or its

predecessors, have been registered with the Commission as
a broker-dealer pursuant to Section 15(b) of the Exchange
Act, since March 2, 1965. It is headquartered in New York
City. During the relevant period herein, Shearson acted
through its Utica, New York, branch as primary broker and
custodian for several upstate New York Teamster Union and
Pension and Welfare funds (collectively, "the Teamster
funds") s Y

Nicholas J. Gentile ("Gentile"), who was the manager

of Shearson's Utica branch office during the relevant
period herein, entered the securities industry in 1961 as
a registered representative of Bache & Company and became
the manager of its Utica branch in 1966. He continued in

this role until he joined Loeb Rhodes in January, 1974,

3/ See Steadman v. S.E.C., 450 U.S. 91 (1981)+

4/ Specifically, New York State Teamsters Conference
Pension and Retirement Fund (the "Pension Fund"), the
Upstate Teamsters Conference Pension and Retirement
Fund (the "Upstate Fund") and the New York State
Teamsters Council Health and Hospital Fund (the
"Welfare Fund").
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as its Utica branch manager, and retained that position
after a merger with Shearson. From about April 1974 to
about September 1981, Gentile was a vice-president and
later a first vice-president of Shearson. He is currently
employed by Shearson but not in a managerial capacity.

George Inserra ("G. Inserra") was employed as a

registered representative in the Utica Branch Office of
Loeb Rhodes, a position he continued to hold after the
merger with Shearson, from 1965 to October 1985. Since
that time he has been employed by First Alkany Corporation,
a registered broker-dealer, as a registered representa-
tive, where his wife also works in the same capacity.

John Inserra ("J. Inserra"), younger brother of G.

Inserra, was employed by Shearson or its predecessors as
a registered representative in the Utica Branch from in
or about 1975 to October 4, 1985. Since that time he has
been employed by the First Albany Corporation in the same
capacity.

Both Inserras shared a single representative's account
numbered 002 at the Utica branch. The account's share of
commissions was 40% which was split 60% for G. 1Inserra
and 40% for J. Inserra. The brothers operated under an
arrangement whereby G. Inserra would service institutional
accounts and J. Inserra would handle the retail accounts

of individual investors.
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Stein Roe has been registered with the Commission
as an investment adviser since November 1, 1940 and is
headquartered in Chicago, Illinois. During 1982, it had
under management between 7 and 9 billion dollars. Stein
Roe's investment activities are divided into teams,
varying from four to seven in number, each team having
from three to seven portfolio managers and support
personnel. The senior partner in the team is designated

5/
the leader.

Giura was a senior partner at Stein Roe and as such
headed one of the teams of portfolio managers. Moreover,
all of the other portfolio managers reported to him,
During the 1982 and 1983 period Giura's team had under its
management from 1 billion to 2 billion dollars for invest—
ment clients who included mutual funds, pension plans and

endowment funds.

5/ The records of the Commission show that an administra-
tive proceeding (File No. 3-6733) had been instituted
against Shearson and Stein Roe arising out of the same
facts and circumstances involved in this proceeding.
Based upon an offer of settlement submitted by respon-
dents the Commission adopted findings, opinion and an
order imposing remedial sanctions upon Shearson and
Stein Roe. See Securities Exchange Act Release No.
23640, September 24, 1986 and Investment Advisers Act
Release No. 1038, of the same date. The Commission's
order specifically states that any findings therein
are not binding on any other persons named as a
repondent in any other proceedings, including the
instant one against the individual respondents.



The Scheme to Defraud

As charged in Paragraphs 36 and 37 of the Order,
the respondents are alleged to have "engaged in a scheme
whereby securities which rose in value were tranferred
to accounts of confederates of the Inserras and securi-
ties which have declined or did not rise in value were
transferred to the Teamster Funds' accounts (the

6/
"TFAs").
The TFAs

In 1965, G. Inserra began to receive commission
credit on some of the Teamster funds which he obtained
as clients for the Utica branch through the intercession
of Rocco Deperno and Thomas Blando, both of whom were life-
long friends of G. Inserra and his father. Deperno and
Blando were two of the trustees of the Teamster funds and
Deperno was Chairman of the Board of Trustees of the funds.

At first, the sizes of the funds were relatively small
and George's participation therein was not very great.
However, the funds continued to grow in size as contribu-

tions continued to be received.

6/ BAs noted, the order also charges J. Inserra with
unauthorized transactions in the Hettinger account,
aided and abetted by Gentile.
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Giura and G. Inserra met in 1977 and Giura, who was
attempting to obtain the Teamster funds as clients of
Stein Roe, prevailed upon Inserra to introduce him to
the trustees. As a result, by June of 1981, the Teamster
funds entered into advisory contracts with Stein Roe. At
the same time, the Inserras were designated by Stein Roe
(i.e., Giura) as the brokers for these accounts and
Shearson became the custodian of the funds' assets. By
this time, the funds had grown rapidly, so that by June
of 1983 there were some $500,000,000 in assets therein,
of which Stein Roe managed about half.

G. Inserra assumed that Giura continued to direct the
increasing brokerage to him because he had been instru-
mental in obtaining, through Deperno, Blando and other
trustees, the Teamster funds for Stein Roe to manage. The
brokerage commissions generated by the funds were credited
to Inserras' account 002, which, in 1982, amounted to
approximately $1,193,000 and to $1,341,000 in 1983.

Thus, the relationship that developed resulting from
the introduction of the Teamster funds trustees to Giura
was apparently quite profitable to Stein Roe, to Giura,
to Shearson, to the Utica branch, and of course, to the
Inserras.

At the insistance of G. Inserra, Shearson gave him

a $10,000 expense account ostensibly to cover expenses
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involved with maintaining the Teamster funds as customers,
although its policy was not to give its brokers expense
accounts. Nevertheless, G. Inserra continued to complain
that his unreimbursed expenses for "entertainment" of the
Teamsters trustees in order to retain existing business and
to acquire new business was much too high. This alleged
"need" for additional expense money was recognized by the

parties by their setting up of the "001 account".

The 001 Account

G. Inserra approached his superiors, Gentile and
Henry Cauceglia, the Shearson Regional Manager, with a
proposition that Stein Roe would direct additional broker-
age to Shearson and to him as broker to be derived from
other, non-Teamster, funds that Stein Roe was managing,
although not introduced or obtained by Inserra.

As a result, a meeting was arranged and attended
by, among others, G. Inserra, Gentile, Giura, and the
head of Shearson's syndicate division. At this meeting
Giura put forth the plan as outlined above by G. Inserra,
and discussed his desire to direct credit to G. Inserra
for these additional non-teamster transactions that would
normally have gone to the credit of Shearson's institu-
tional department. In return, Shearson was to become the
custodian, without charge, of the Teamster funds in the

accounts. Other than execution, Shearson was to provide
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no services to Stein Roe for the directed brokerage. G.
Inserra was to have no duties or responsibilities with
respect to this added business.

Consequently, Shearson set up a special account
designated "001" where the commissions earned on these
additional transactions were deposited and split between
Shearson and G. Inserra on a 50/50 basis. U

During the 33-month period from about October 1,
1982 to June 2, 1985, a total of more than $1,400,000 was
earned in this account, or the sum of $509,090 per year
on an annualized basis, of which G. Inserra received half.

It becomes quite clear that, despite denials by G.
Inserra, the 001 account resulted from pressure by Giura,
not-too-strongly resisted by Shearson anxious for the added
revenues, in order to provide G. Inserra with his addi-
tional "expenses". He, in turn, asserts he was entitled
to these non-Teamster derived commissions in return for
having originally brought together the funds' trustees
with Giura.

What remained in place was a mutually agreeable
arrangement whereby Stein Roe was profiting as advisor to
the Teamster funds, Shearson was the recipient of the

Giura directed brokerage, but also gratis custodian of the

7/ Usually, salesmen receive no more than a 40 percent
split of commissions with their broker-employer.
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funds, Gentile enjoyed the benefits (including increased
income) of being manager of a highly profitable branch,
and the Inserras, particularly G. Inserra, enjoying large
commissions for having brought the parties together, and
doing little else except to attend trustee's meetings,
spend about 20 percent of his time in the Utica branch
office, disburse funds for the "entertainment" of, the
trustees, and making a number of substantial cash contri-
butions from time to time at the behest of Giura to
various charities and institutions in which Giura was

8/

interested.”

g/ The record does not disclose why G. Inserra needed
more than a quarter of a million dollars a year to
cover his "expenses" in handling the Teamster funds
accounts in addition to donations to Giura-designated
charities. However, the testimony of William D.
Andrews, Giura's immediate assistant at Stein Roe,
about a conversation with G. Inserra in June, 1985,
shortly after Giura's 1leaving Stein Roe, was as
follows: (Transcript pp. 2509-2510):

" . « George was interested in making certain
that the relationships we had had in the past with
him regarding brokerage were continued . . . And he
also mentioned to me that in the past John Giura had
been passing envelopes to Rocco DePerno and that now
that John was gone, he was going to need to do that,
and consequently he'd need brokerage commissions to
be be able to do that.

Q. What was in these envelopes, did Mr. Inserra
say?
A. He characterized it as not much money."

During that <conversation, Inserra mentioned to
Andrews some other expenses (Transcript, P. 2513):
"Lunches, dinners. He made some comment about going
on a cruise with some women."
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When the arrangement broke up with the firing of
Giura in June, 1985, G. Inserra wrote to Stein Roe seeking
reinstatement of the 001 account, pointing out the "favors"
he had done for Stein Roe, such as getting Shearson to
become custodian without compensation of the approximately
one-half billion dollars in Teamster funds assets, and his
alleged incurring of other expenses for equipment,
personnel, travel and educational conferences. In the
letter he also reminds Stein Roe that it was through his
individual efforts that their management fees for the
Teamster funds were increased from a permanent 1/7 of one
percent to 1/4 of one percent. (Yet, G. Inserra insisted
in his testimony that this almost doubling of management

fees was a benefit to the Teamster funds!)

Shearson's Business Records - The PK Form

Shearson's record-keeping procedures embracing
purchases and sales of securities in customer accounts, simi-
lar in most respects to those of broker-dealers generally,
are materially involved with the issues in this proceeding.

"Order tickets" are records initiating transactions
to either buy or sell a security. They are made virtually
contemporaneously with the transaction either by the indi-
vidual broker or the broker's. sales assistant under the

former's direction. The completed ticket is promptly given
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to a "wire" operator to be entered into the Shearson record
system at which point it is time and date stamped. Order
tickets have first priority in going over the wire.
"Confirmations" are generated as a result of a trade and
give the details of the transaction as shown on the order
ticket. They are printed in the branch office overnight,
and copies are mailed to the customer by the back office.g/

Shearson renders to its customers "monthly account
statements"” containing all of the transactions occurring
in the account during that month, including trades,
transfers, cash receipts, cash payments, dividends and
interest received.

When a new account is opened, the broker fills out a
new account application form and the customer is required
to sign an account opening agreement. The account opening
form contains the name, address and financial data con-
cerning the customer as well as a required social security
or tax identification number.

As related to this proceeding, one of the most signi-
ficant of Shearson's forms is the "trade error correction

request" commonly known at Shearson as a "PK". The PK is

9/ However, Gentile permitted an exception for the
Inserras by allowing them to handle the confirms of
their Teamster transactions as they saw fit.
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used, for example, for adjusting trades from one account to
another (as when a trade has been allocated through error
to the wrong account), to report corrections or changes
in commissions or changes in the type of transactions from
margin to cash and vice versa.

The significant aspect of the PK as it relates to this
proceeding is that since it is being used to correct an
error in a pre-existing transaction, whatever change is
accomplished is effective as of the time of the original
trade rather than when the PK itself is executed later.
Thus, if a buy order had been assigned to the wrong account,
the PK correcting it would carry over all of the terms of
the transactions, including price, effective as of the
date of the buy order and not when the correction is
accomplished.

The issues 1in this proceeding involve PKs that
transfer a transactions from one account to another, not
to correct an error, but to accomplish the substitution
of accounts on the original terms of the order.

Requests for a PK could be made by anybody on the
staff, depending upon the type of correction being made.
The transfer of a transaction from one account to another
would normally originate with the broker who made up the
order ticket or by a sales assistant for the broker. The

necessary information would be conveyed by a notation on
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a broker's copy of the confirmation of the order and given
to one of the individuals at the Utica branch assigned
with the duty of preparing PKs. The request form would
then be presented to the office manager, in this case
Gentile, for his signature and approval, after which it
would be given to the wire operator to enter into the
records of Shearson. The PK form would be time and date
stamped when it is sent over the wire. This would then
generate two additional confirmations, one cancelling
the transaction from the initial account and the second
entering the transaction on the same terms in the substi-
tuted account. If the office manager were not available
to sign the PK, it would frequently be entered over the
wire anyway, and then presented at a later time for
signature.

Although the executed PK did not have first priority
for input to the Shearson records (this was a place occu-
pied by order tickets), the wire operator would invariably
have entered the PK by the end of business on the day it
was presented to her. Thus, the typical PK form relating
to the involved transactions would contain the name of the
security, the number of shares purchased, the purchase
price at the time of trade, the number of the account to

which it was originally assigned, the number of the
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account to which the transaction 1is to be transferred,
the trade date, the settlement date (usually 7 or 8
calendar days after the trade date), the stamp showing
the date and time the correction was put over the wire,
and the dated signature of the office manager, Gentil%%/
The fact that the PK had to be approved by him indicates
the relative importance attached to that document by

1/

Shearson.

The Opening of the Stein, Roe, Farnham General Account

On June 4, 1982, an account was opened in the Shearson
Utica Branch Office in the name of "Stein, Roe and Farnham
General Account" ("SRGA"), showing a Chicago address "Attn:
John Giura". The account opening form bears the purported
signature of George Inserra as account executive and the
acknowledged signature of Gentile approving it. The form
contained additional information relating, apparently, to
Giura (surely not to Stein Roe), i.e. business connnec-
tions, bank reference and estimated income. It did not

contain a social security number or a tax identification

10/ The form also called for the giving of a reason for
the change sought by the PK., All of the PKs rele-

vant to this proceeding omitted this statement.

1/ This was especially applicable to Gentile who was
out of the office almost half the time.
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number, as required by the form and by Shearson's rules,
nor was it accompanied by the required customer's
agreement.

A short time prior to the June 4, 1982 date, G. Inserra
had complained to Gentile about problems that arose
during the previous 5 or 6 months resulting from the
alleged practice of Giura giving him orders to purchase
large blocks of stock for the TFAs without immediately
designating to which of them the securities were to be
allocated, but would advise him within a day or so later
of the distribution desired. The problems about which he
assertedly told Gentile (and also to his brother and to
their sales assistants) had to do with the Shearson
block trading desk in New York City, which, he stated,
formerly would hold a purchase where the account number
was not as yet known for a day or so pending the receipt
of the account number. He stated that he was advised by
the trader in charge of the desk, Frederick Borusiewicz
("Freddie B"), that because of an alleged computer change
he would have to be furnished an account number at the
time the order was placed. When G. Inserra supposedly
explained to Freddie B Giura's alleged practice of not

giving the account number until the next day, G. Inserra
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claims he was advised by Freddie B to use a "house account"
or "holding account™ in which to place the order and later
to PK it to the correct account once Giura advised which
of the three TFAs was to receive the securities.lz/

Based upon what G. Inserra told him, and without
checking the facts given him by Inserra, and professing a
dislike of holding accounts, Gentile agreed to let the
Inserras open one provided it would not be available to
any other salesmen in the Utica branch.

Thereupon, G. Inserra instructed his sales assistant,

Rhonda Yagey, to confer with Gentile and to arrange for

the opening of the account.

12/ There is nothing in the record to suppport the
allegation that up to this point Giura ever called
either of the Inserras with an order for the Teamster
funds to be held until he designated an account.

Freddie B testified that it was always the practice
for salesmen to furnish an account number the same day
an order was executed by the trading desk, although
occasionally in the case of a new account it might have
to be carried over to the next day. He further testi-
fied (contrary to G. Inserra) that this practice did not
change when a new computer was installed. Infrequently,
the Inserras failed to provide an account number on the
same day. He denies ever telling G. Inserra to open a
branch holding account since he was not concerned with
where the salesmen got a number. Finally, a study of
all the Teamster transactions with Stein Roe between
January and May 31, 1982, shows that of 65 trades, all
but a few either went through the Stein Roe trading
desk or were syndicate transactions, but not placed
with the Inserras.
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She returned in about an half hour to advise that the
situation was taken care of. G. Inserra claims that Yagey

13/
never told him what the account name was to be. =

Transactions Prior to SRGA

In the weeks prior to opening the SRGA, the Inserras
made several attempts to stockpile securities in various
ways, including parking them in the personal accounts of
friends and in an orphan account numbered 11875 for which
Shearson's records show no customer name, new account form
or any of the required account documents. Although respon-
dents question whether this account ever existed, it had
had been assigned to the Inserras as brokers, but there
is no way of determining who else, if anyone, belonged to
this account. The Inserras denial of any information

about it is not credible.

13/ Yagey testified that she obtained the information to
fill out the account opening form from G. Inserra and
from Gentile. She does not know which of them gave
the account its name. Gentile testified that he does
not know who gave the account the name "Stein Roe
Farnham General Account”, and that it was on the form
when presented to him. J. Inserra stated that he did
not participate in the opening of the SRGA nor knew
much about it nor who decided to give it that name.
Thus, there was in place a new account which, at the
request of the 1Inserras, was to function as their
exclusive "house account"” or "holding account”, and
which bore a name for which no one involved seems
to want to take credit, (although G. Inserra gave
testimony during the preliminary investigation that
he believes he made up the name or something 1like
it).
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Between May 7 and June 4, 1982, the latter date being
the one when the SRGA was opened, there were four instances
in which large blocks of Cities Service stock were bought,
two for the "no-name" account, 1/ and once each for the
respective accounts of Ramza Murad, a long time customer
of G. Inserra, and one Bernard Turi, a man who used to be
found hanging around the Utica branch almost on a daily
basis. In each instance, the securities were PK'd from
these accounts to the TFAs just prior to settlement date,
when it became clear that the market price of the shares
had declined since the trade date. Consequently, the
Teamster funds were charged the higher trade-date prices,
rather than the lower market price on PK dates resulting
in overpayments totaling $9,375.

Another similar pre-SRGA maneuver occurred with the
purchase of 5,000 shares of Cities Service on April 23,
1982, at a price of about 33-1/8 into the no-name account
11875. On April 29, one day prior to settlement date,
the shares were PK'd to one of the TFAs but thereafter,
on May 7, when the price began to rise, the Inserras,

or someone acting under their direction, caused the shares

14/ The order ticket for one of these two purchases also
has the name of "John Giura"™ in addition to account
number "11875". No one can explain why this occurred,
but it is some indication that this account may have
been Giura's.
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to be PK'd out of the Teamster account and into the
account of Robert Sfeir, a close friend of G. Inserra's.
At that time Sfeir had already sold 3,000 of the shares
at 35, making a quick profit totaling $5,625. He sold
the remaining 2,000 shares on May 25 at 36-3/8 for an
additional profit of $6,500.

Finally, the shares were so0ld ex-dividend and by
virtue of being a record owner of these shares as of May
10, Sfeir received $2,000 in dividends, monies which the
TFAs would have received if the stock had not been PK'd

to Sfeir just one business day before.

All in all, Sfeir profited on this one transaction
in the total sum (before commissions) of $14,125 at the
expense of the Teamster funds which would have earned
this sum if the shares had not been PK'd out of their
accounts in the manner described.

The Inserras could offer no explanation as to who
ordered the purchase c¢f the shares into the no-name
account, or out of that account into the TFAs, or who was
responsible for them being transferred out of the TFAs
to Sfeir, (although presumably only Giura could have
ordered the movement of stock in and out of the Teamster's
accounts). No reason is given for any of these account

transfers, either on the PK form or by any witness.
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In any event, the treatment given the Sfeir move, as
well as the four transactions involving the Cities Service
stock, indicate actions designed to place securities in
some account with the intent to move them out prior to
settlement date depending upon market direction. However,
it became apparent that the way these moves were handled
had obvious disadvantages for future similar maneuvers,
particularly where they would involve the Teamsters. Thus,
the use of a bare number for an account with no named
principal, or of one belonging to Giura, would eventually
draw attention to what was going on; and to park securities
in the accounts of friends and relatives creates other
problems, such as assignment of income tax liability, and
whether these individuals would have sufficient account
balances to cover large purchases so as to avoid the
appearance of "free-loading". =4

In their brief, the Inserras argue that the evidence
did not connect them to the Cities Services transactions
described above. Respondents intimate that Sally Arcuri,
the then operations manager, was having private dealings
with both Turi and Maryann Breitenstein, who managed the

Murad account, and most likey set up these transactions

15/ That the balances in these friendly accounts were a
problem is hereinafter shown, requiring that J. Inserra
lend substantial sums of money to these individuals'
accounts to handle such deals.



- 22 -
on her own. However, these prior-to-SRGA activities in
the TFAs could only have occurred with the involvement of
Giura, the money manager, and/or the Inserras, the
assigned account executives. There is no proof to the
contrary. Besides, J. Inserra admits to a number of
trades in Cities Service stock during this period.

It soon became apparent that if such activities were
to continue ~ and they did - some other mechanism would
have to be utilized. Hence, a holding account exclusively
under the control of the Inserras was created, preceded
by the unsubstantiated story by G. Inserra as to the

alleged need for one.

Transactions Involving the SRGA

During the relevant period from June 4, 1982 and
continuing until the commencement of the Commission's
investigation, some 12 months 1later, approximately 72
purchases of large blocks of stock occurred in the SRGA.
Of these, there were some 28 instances where the securities
were then transferred out of SRGA by PK several days later
to one of the TFAs at Shearson. In the remaining 44
instances the securities were transferred via PK to the
accounts of individuals who were relatives, customers,
business associates or long-time friends of one or both
of the Inserras. These transactions have been assembled

in Schedules I and II herewith (see Appendix), which
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provide significant guidance for an understanding of
whether respondents were involved in a scheme to defraud
the Teamster funds in the manner alleged in the Order.

For this purpose, each Schedule compares the prices
of the respective securities when they were initially
purchased for the SRGA with their market prices when they
were PK'd some days later either to the TFAs (Schudule I)

or the private Inserra customers (Schedule II).

Schedule I

Transaction No. 1 in Schedule I, for example, shows

a combined purchase of 1,000 shares of Cities Service at

16/
prices of 36-3/4 and 36-7/8 for the SRGA on June 3, 1982,

which should have settled by June 10. One day prior to
settlement, by which time the market price had declined

17/
to 35-1/2, = they were PK'd to one of the TFAs at the

16/ The record does not explain how this transaction was
placed in the SRGA on June 3, when the account was
not opened until June 4.

17/ Since the market price at the moment of the PK is not
precisely ascertainable, for the purpose of uniformity
the closing price of the stock on the day prior to the
PK date has been deemed close enough for comparison
purposes. However, daily price studies as in respon-
dents' Exhibit I-HH, may alter the figures somewhat
but not so as to affect the conclusions drawn.
Similarly, where use is made of a different base, such
as the average of the highest and lowest prices on PK
date as the selling price, (as was done in Division's
Exhibit 62), observable differences do not change in
any meaningful way the conclusions reached with respect
to trading patterns.
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18/
trade-date price, so that the TFA paid $1,325 more for
these shares than if they had been purchased at market on
the PK date.

Schedule I shows that of the 28 stocks purchased in
the SRGA and then PK'd to the TFAs, in some 23 instances,
the PK was entered at a time when the market price of the
stock was lower than the trade-date purchase price with
which the TFAs were charged and one stock traded even
(but adding commissions make it a loser). Thus, in only
four of the transactions PK'd to the TFAs do they appear
to have "profited" price-wise, i.e., to have paid less
for the securities when PK'd to them than the going

19/
market price.

18/ All amounts quoted for the purchase or sale of securi-
ties do not include the commissions charged, which
would, of course, create increased trade costs.

19/ Even the four "profitable" trades do not disturb the
discernable pattern. Thus, in Transactions Nos. 5, 16
and 17 of Schedule I the market prices were actually
falling until a day or so before settlement, as shown
in respondents' Exhibit I-HH but suddenly Jjumped on
the last day and thus PK'd at a small profit. In
Transaction 17 (Amerada Hess), the "profit" of $250
was offset by commissions totaling $407, and while the
market prices were fractionally higher at all times
prior to closing, they were always lower than when
the commissions were factored in. Moreover, the
large "profit" of over $12,000 in Transaction No. 9
(Paine Webber) resulted from a last minute surge in
market price on settlement date, although it was a
"loser" the day before. Thus, it appears that these
profitable transactions to the Teamsters resulted
from the respondents' inability to fine tune the
market.
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The 24 "losing" trades constituted about 86 percent
of the total trades with the overpayments amounting to
approximately $155,871, exclusive of commissions. The
four underpayments, or "profitable" trades, amounted to
$15,250, for a ratio of losses to gains of about 10 to 1.

Schedule I1I

This schedule contains the same information as
Schedule I with respect to transfers to individual custo-
mers to whom the shares were PK'd out of the SRGA. Since in
most cases these securities were sold virtually immediately
out of the customers' accounts with the filing of the PK
the actual sales prices are shown. In the few instances
where the stock was held by the customer accounts beyond
the PK date, the market price at the close of the day
prior to the PK date is used as the selling price.
Finally, Schedule II shows the money difference between
the purchase price on trade-date and the selling price,
actual or presumed.

As an example, Transaction No. 3 of Schedule II shows
that 3,000 shares of Cities Services were purchased in the
SRGA on August 19, 1982 at a price of 43 with settlement
by August 26. On the latter date, the price having risen
to 46-7/8, the shares were £ransferred via PK to the
account of Ramza Murad, and were sold the same day for an
immediate profit to Murad of $11,625. Thanks to the use

of the PK, no actual purchase money had to be advanced by
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Murad, who had sufficient account balance to cover the
trade.

Transaction No. 2 of Schedule 11 shows a purchase into
the SRGA of 5,000 shares of NLT at 37-1/8 on July 1, 1983
with settlement due by July 8. On July 6, when the closing
price the day before had risen to 38-1/2, the stock was PK'd
to John Corvino. Had Corvino sold the shares then, he would
have realized a profit of $6,875. However, the stock was
held for later sale. In fact, of the 44 transfers
involved in the 40 transactions on Schedule II, 37 {(or
84%) of them were resold to market on the same day or
within one day of the PK transfer.

Moreover, of the 44 transfers involving Inserras'
personal customers, 35 showed profits on the PK date, 8
showed losses, and one traded even. However, 3 of the 8
"losers", Transaction Nos. 15, 16 and 17 on Schedule II,
were PK'd on December 31, 1982, to Matthew Lomanaco who
was seeking an end-of-year tax loss, and was able to be
accommodated by the Inserras via the PK route. 1In other
words, the Lomanaco "losses" were intended, not the

20/
result of random market action. =

20/ Other questionable "losses" involve Transaction Nos.
28, 31 and 32, which were PK'd at a loss to William
Hettinger, the grandfather of J. Inserra's wife, over
whose account at Shearson J. Inserra exercised de
facto discretionary authority. As will be discussed
(FOOTNOTE CONTINUED NEXT PAGE)
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In sum, Schedule II shows that almost 80 per cent of
the individual customers profited from these transactions
to the extent of $233,538, for the most part simultaneously
with the PK of the securities to them. The total losses
amounted to $39,562, (including the Lomanaco tax losses)
for a ratio of gains to losses of 6 to 1. Excluding the
6 Lomanaco and Hettinger "losses" would make this ratio
much higher.

The pattern that emerges from these Schedules,
standing alone, would support a finding that the Inserras
had been using the SRGA to provide profits for their
friends, etc., at the expense of the Teamster funds. Under
normal trading conditions, there would be no logical way
that the TFAs could have wound up with so many 1losing
trades out of the SRGA while at the same time the friends,
clients, associates and relatives of the Inserras could
have had so phenomenal a success ratio, but for the

intervention of deliberate munipulative action.

20/ (FOOTNOTE CONTINUED)

later with respect to the charge against J. Inserra
of "churning™ the Hettinger account, he had used it
to dump losing securities on some occasions and, in
three instances, to remove via PK a profitable trade
from Hettinger and give it to another Inserra customer.
The 2 remaining losing trades were in the account
of "CHAG Anastasia" (Transaction Nos. 25 and 26 of
Schedule 1I), a pension fund for a group of dentists
and managed by J. Inserra.
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The Inserra's Use of the SRGA

The initial question that emerges is why, in an
account alleged by G. Inserra to be used solely as a
holding account for Giura's purchases for the Teamster
funds do we find that the large majority of tranfers of
securities from the SRGA were to the Inserras' individual
customers,

J. Inserra has opted to take responsibility for these
transactions. First, he professes not to have participated
in the opening of the SRGA nor know much about it. 1In
actuality, he learned about it rather quickly. Within 12
days after the account was opened, he began ordering large
blocks of stock through the Shearson trading desk in New
York City which he "inventoried" (to use his words) in
the SRGA allegedly without having any particular customer
in mind, but hoping to be able to sell the securities to
the "heavy hitters" among his customers at the same price
for which they were purchased. 2V

Obviously, if this were his purpose, no customer would
agree to accept the stock at the trade date price if it
could be purchased for less at the market price. It follows

that, where the price had declined, J. Inserra would have

21/ He likens this practice to that of a broker-dealer
who sells out of inventory in principal transactions.
This comparison is, of course, absurd.
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had to unload the securities at his purchase price to
avoid becoming responsible for the 1loss. It was then
that, according to him, he would go to brother George to
help him find a customer for these 1losing securities,
including soliciting help from Giura. Whom did they
expect to buy a sure loser? The answer is found in
Scheduled I - dump it on the TFAs.

As an example, J. Inserra, testified about Transaction
No. 25 on Schedule I, involving the purchase of 15,000
shares of Petrolane on March 21, 1983 which were PK'd to
the TFAs on March 29 (one day after settlement date) when
the price decline showed a total loss to the funds of
$19,500. He stated that he had inventoried the stock
to be sold to his personal customers, but that the stock
wound up in the TFAs because he "must have" asked his
brother George to help him move the securities. He
professes not to know who his brother called to help him,
or who ordered the PK transfer to the TFAs. He gave
the opinion that the transfer "might have" been done by
the Shearson block trading desk in New York, or by the
office manager, Gentile, "who might have" been walking
by Inserra's office when the phone rang and the order to
transfer to the TFAs was placed. Other than that, he
asserts that he had no knowledge as to how the shares

could have moved to the TFAs unless it was done by
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22/
brother George.

It is clear that the SRGA could not have been opened,
nor the Teamster funds saddled with the "losing" stocks
without the approval of Giura. Since the amounts involved
in the securities traded through the SRGA were relatively
small vis-a-vis the half a billion dollars in funds assets
under management, apparently Giura, because of his over—~all
relationship with G. Inserra, willingly assented to the
manner in which SRGA was being operated.

Yet, no where 'in this record does it appear that Giura
ever ordered the purchase or sale of stock for the TFAs
through the Inserras. In fact, the evidence affirms that

23/
he did not do so.

22/ This wandering and inconsistent story is typical
of the answers given by J. Inserra when testifying
about the transactions shown in Schedules I and II.

23/ Despite the fact that, if their story were true, Giura
was the only one who could have ordered securities in
the SRGA transferred to the TFAs and J. Inserra the
only one who could have ordered securities to be
transferred to his individual customers, the typical
testimony by both Inserras with respect to their
knowledge of who ordered the transfers was replete
with such testimony as: "I can't recall"”, "I don't
remember", "I don't know", Giura "possibly might
have placed the order", "anything is possible", etc.
Even allowing for the passage of time since these
events took place, it is inconceivable that these
respondents are suffering from so total a claimed
memory lapse about such unique trading. Rather, their
so-called forgetfulness appears to be a form of
stonewalling. In any event, this results in an
absence of information to refute the conclusions
to be drawn from the trading patterns which have
clearly emerged in Schedules I and II.
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J. Inserra claims that brother George did not know he
was "inventorying" securities in the SRGA for later sale
to his individual customers until about a month or two
after the practice had bequn, in contradiction to G.
Inserra's testimony that he did not know until the very
end what brother John was doing.

Both Inserras admit that John's alleged practice of
"stockpiling" securities in the SRGA and then selling them
to others was highly unusual. In fact, they know of no
salesman in Shearson or anywhere else who would sell stock

24/
out of his own private inventory.

The Timing Factors

As appears from Schedules I and II, the time interval
between trade dates and the dates when the stocks were PK'd
either to the TFAs or to the Inserras' individual customers
ranged from one to seven business days. The average time
that the securities remained in the SRGA was 3.8 business
days from trade date to PK date. Considering that settle-
ment is required within five business days from trade date,

it would appear that there was a wait almost until the end

24/ Not only is it clear that the reasons advanced by the
Inserras for the need to open the SRGA totally unsup-
ported by the record, 1logic and customary trading
practices, but the reason advanced by J. Inserra for
his alleged stockpiling - that this gave him greater
incentive to "work the stock"™ - 1is preposterous.
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of the settlement period to decide where the trade would
go. In fact, in eight instances the wait went beyond
settlement date, &/ a practice forbidden by Shearson as
having obvious disadvantages to the firm (such as, delayed
billing, payments to other-side brokers without having
been paid by its customer), especially since the SRGA
being a purported holding account, was not expected to
pay by settlement date.

Another "time" aspect has to do with the Ffact that
whereas trades PK'd to TFAs frequently remained in those
accounts for days, months and sometimes years, in 83 per-
cent of transfers to private customer accounts the stock
was sold almost simultaneously with the issuance of the

PK. Thus, in many instances, the initial losses to the

TFAs were absorbed thereafter in the rising stock market

25/ sally Arcuri, the Utica branch operations manager
until October 28, 1982 stated that she had received
a number of complaints from the Compliance Depart-
ment about these post-settlement transfers and that
G. Inserra had told her to give excuses, such as
that the sales assistant was on vacation, or the
salesmen were out of town. She further testified
that she had complained to Gentile about having
to lie to Compliance, although he denies she ever
did so. Thereupon, she stated, she told Gentile
she was not going to do any more trade changes, an
action which she blames for her having been fired
shortly thereafter. Gentile along with some of the
back office employees, testified that Arcuri was
fired because of numerous complaints by staff about
her conduct as manager severe enough to cause them
to want to seek employment elsewhere,.
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26/
of that period and many even became profitable. = The

private customers, on the other hand, made immediate
profits without risk to their capital.

Respondents have recognized the importance of timing
in these transactions, and argue that enough uncertainties
exist with respect to time factors as to cast serious doubt
on inferences that they were trading according to the
scheme described in the Order for Proceedings.

Specifically, respondents contend that contrary to
what greater intervals may appear on the transaction docu-
ments (i.e., trade tickets, initial confirms, PK date
stamps, correcting confirms, monthly customers account
statments, etc.), as to when the various steps would
occur, J. Inserra would immediately start to sell his
"inventoried" stocks and have them sold no later than the
day following purchase, so that they should not have been
held in the SRGA more than one day. The same is said
with respect to the transfers to the TFAs supposedly to
have been ordered by Giura = they should have been trans-

ferred out of the SRGA by the next day. Hence, it is

26/ For this reason, respondents argue that the funds
suffered no actual losses in these transactions. This
is a specious argument since, as seen, the TFAs would
have profited even more had their purchase price been
at the lower PK date price rather than the higher trade
date price they had to pay.
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argued, there would have been no time to study quotations
and manipulate transfers of stock.

If the documentary evidence shows otherwise, say
the respondents, then any delays in the execution of the
transfers were not due to their watching price changes
but rather were caused by problems in the back office,
overburdened personnel, or other factors beyond their
control.

Specifically, respondents charge that those who
testified that the PKs were promptly prepared (Candie
Newman, Ellen Geiersbach and Sally Arcuri) did so out of
self-interest since they, as the PK preparers, would not
admit to their derelictions. They further accused Arcuri
of prejudice. = Respondents further assert that PKs
had a "low" priority for transmission over the wire which
would engender additional delays. They say that some
times there would be paper Jjams in the transmission
machines, that Gentile was frequently (about half the time)
out of the office and the entry of the PKs would be held

up to await his signature, and that during the months of

27/ Of the three named, Arcuri had reason to be prejudiced
against the Utica branch for her summary firing after
many years of service, and due allowance has been made
in evaluating her testimony. To the extent that the
other evidence and exhibits corroborates her, she will
be believed.
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December 1982 and January 1983 the office was handling a
local stock offering which required a great deal of added
work on the office staff.

While the PKs did not have the highest priority for
transmission over the wire (this was reserved for trade
tickets), the changes they were making required prompt
entry for reasons already stated. They were important
enough to be among the few documents which reguired
written approval of the branch manager. As for the other
items mentioned by respondents, they were, for the most
part, normal interruptions, and there is no proof that they
prevented the PKs from being entered in a timely fashion.

In any event, even allowing that there were delays of
the type described, they do not show this requires changes
in the trading patterns developed in Schedules I and II
and the coaclusions drawn therefrom. As noted, these
patterns portray an inventorying by the Inserras, the
waiting of several or more days for price changes, and
the transfer by PK of the winners to private clients for
immediate profitable resale, and of the losses to the

TFAs.

The Inserras' Private Customers

Customer Ramza Murad has been involved in ten of the

40 transactions shown on Schedule II. She is a woman in
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her B0's, whose account was managed exclusively by her
daughter, Maryann Breitenstein.

Breitenstein has known both of the Inserras socially
and professionally for 15 years or more. She had been
maintaining both a cash and margin account in her mother's
name 28/ at the Utica office of Shearson and its
predecessors. These were rather large accounts which
frequently had equity balances in excess of one half a
million dollars. Breitenstein declined to state whose
monies were in these accounts or who was the beneficial
owner thereof, asserting her Fifth Amendment rights.
However, she states that none of the monies belonged to any
of the respondents (and, apparently, not to Breitenstein
or her mother).

From time to time, G. Inserra and Breitenstein had
entered into arrangements whereby the Murad account would
purchase a security on his recommendation and he and
Breitenstein would share the profits and losses between
them. As a result of losing transactions, G. Inserra had
become indebted to the Murad account.

At the instance of G. 1Inserra, Breitenstein had

caused the Murad account to purchase stock on several

occasions jointly with James Hammond, a broker in the

28/ The use of Ramza Murad as the nominal account holder
- was at the suggestion of G. Inserra.



...37_
Shearson Syracuse office, which resulted in BHBammond's
becoming indebted to the Murad account in the sum of
$27,000. Breitenstein, in turn, looked to G. Inserra
to cover Hammond's losses since she felt he was respon-
sible for bringing the two of them together. 2/

G. Inserra suggested to Breitenstein a way that he
might repay the Murad account by entering into an arrange-
ment involving himself, Giura and Breitenstein, in which
the securities would be bought through a "holding account”
for the benefit of the Murad account, and that profits
therefrom would be divided equally among the three of
them. G. Inserra, however, was to leave his share of
the profits in the account against his indebtedness.

Thereafter, Breitenstein began receiving
confirmations for purchases and sales of securities 1in
the Murad account, for transactions directed by G.
Inserra without her knowledge. She asserts that she
never understood how the "holding account" would work
nor did she ever ask. (It is noted that every stock PK'd

to the Murad account was sold out at a profit the very

same day).

29/ Apparently Breitenstein was using the money in the
Murad account (the source being concealed) to support
purchases by others (G. Inserra and Hammond included)
for which they paid her interest or a share of the
profits.
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After a number of the transactions, Breitenstein
told G. Inserra to end the arrangements allegedly because
she feared the monies involved were too great for the
return to be made. She also claims the transactions were
becoming "too sordid".

Breitenstein has no records showing how much money G.
Inserra might h