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This proceeding is brought pursuant to Sections 15(b), 15A and
19(a)(3) of the Securities Exchange Act of 1934, as amended ("Exchange
Act"), by order of the Securities and Exchange Commission ("Commission")
dated March 2, 1966,to determine what, if any, remedial action is
appropriate in the public interest as a result of alleged willful
violations of the securities laws during the period from approximately

May 1960 to June 1964 (''the relevant period"f,with respect to Hodgdon

& Co., Inc., now known as Hsight & Co., Inc.—("tegistrant“) and verious of

its officers, directors and registered representatives.

The order for proceedings contains a multitude of charges.
Taken together with the '"More Definite Statement” filed by the Division
of Trading and Markets ("Division"), the order alleges that during
the relevant period the respondents, singly and in concert, willfully
violated Section 17(a) of the Securities Act of 1933 ("Securities
Act"), Sections 10(b) and 15(c)(1) of the Securities Exchange Act of

2/
1934 ("Exchange Act") and Rules 10b-5, 15cl-2, and 15cl-4 thereunder. —

1/ Registrant's name was changed, as of June 1, 1966, to Hodgdon, Height &
Co., Inc. 1Its name was further chenged, es of September 30, 1967, to
Height & Co., Inc.

2/ The composite effect of Section 17(a) of the Securities Act,
Sections 10(b) and 15(c)(1) of the Exchange Act and Rules 10-5
and 15cl-2 thereunder, as applicable to this case, is to make
unlawful the use of the mails or means of interstate commerce
in connection with the purchase or sale of any security by the
use of a device to defraud, an untrue or misleading statement
of material fact or any act, practice, or course of business
which operates or would operate as a fraud or deceit upon a
customer, or by the use of any other manipulative, deceptive
or fraudulent device. Rule 15cl-4 includes,within the meaning
of the phrase "menipulstive;-deceptive or fraudulent device,"
the failure of a broker or dealer, at or before completion of
each security transaction, to furnish the customer written
notification disclosing, in effect, whether it is acting as
broker for the customer, as dealer for his own account, as broker
for some other person or as broker for both the customer and some
other person.
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Sections 5(a) and 5(c) of the Securities Act; 3/ Section 17(a) of the

Exchange Act and Rule 17a-3 thereunder; 4/ Section 15(c)(2) of the

Exchange Act and Rule 15c2-4 thereunder; 5/ and Section 15(b) of the

Exchange Act and Rule 15b3-1 thereunder 2/ and willfully aided and

abetted violations of all the aforementioned sections and rules. 7/

During the course of the hearing, on the Division's motion, the

order for proceedings was amended

(1) to add subdivision (N) to Section IIB(1l4) to allege
that registrant's customers were not advised that

registrant was not authorized to sell the stock of

3/

Sections 5(a) and 5(c) of the Securities Act, as applicable here,
make it unlawful to use the mails or interstate facilities to sell
or deliver a security unless a registration statement is in effect
as to such security.

Section 17(a) of the Exchange Act, as pertinent here, requires
brokers and dealers to make and keep current such books and records
as the Commission may prescribe as necessary and appropriate in

the public interest or for the protection of investors. Rule l7a-3
specifies the books and records which must be maintained and kept
current. The requirement that records be kept "obviously intends
that such records be true records, and that the entries shall not
be false or fictitious." Lowell, Neibuhr & Co., Inc., 18 S.E.C.
471, 475 (1945); John T. Pollard & Co., Inc., 38 S.E.C. 594 (1958);
Continental Bond & Share Corporation, Securities Exchange Act
Release No. 7135 (September 9, 1963).

As relevant here, Section 15(c¢)(2) and Rule 15¢2-4 require a broker
or dealer participating in a distribution of securities to promptly
transmit the money or other consideration received to the persons
entitled thereto.

Section 15(b) and Rule 15b3-1 require a broker or dealer to promptly
file a correcting amendment to his application for registration if
any information contained therein is or becomes inaccurate.

Apart from the fraud allegations, not all respondents are charged in °
respect of each allegation.
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Ven Pek, Inc. within the State of Virginis and
the ressons therefor; and
(2) to edd s new section designated Section 1IB(1S) to
allege the meking of felse and fictitious entries by
registrant in connection with the offer and sale of
Ven Psk, Inc. securities in the State of Virginie, and
(3) to edd & new subdivision 11E(1) to allege that
during the relevant period all the respondents
except Hgrvey E. Baskin, singly end in concert, will-
fully violated and aided and abetted violstions of
Section 17(e) of the Exchenge Act and Rule 17¢-3
thereunder in thet they made false and fictitious
entries in books and records required to be kept under
ssid rule with regard to the sale of Van Pak, Inc.
stock in the Stete of Virginis.
All respondents were represented by counsel. Proposed find-
ings of fact and conclusions of law and briefs have been filed by the
Division and on behalf of all respondents. Division has also filed o

reply brief.

On the basis of the record in the proceeding, including
the documentary evidence, the testimony of the witnesses and the pro-
posed findings of fact and conclusions of law, the Hearing Examiner
makes the following findings and conclusions.

The Respondents

Hodgdon & Co. was organized by A. Dana Hodgdon ("Hodgdon')
as a sole proprietorship in 1955. It maintained its offices in

Washington, D.C. In 1956 it became a partnership consisting of Hodgdon,
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his wife and W. Lyles Carr ("Carr"). Registrant wes incorporated in
1960 and registered as & broker and dealer with the Commission on

May 1, 1960. Registrant is 8 mewber of the Nagtional Associstion

of Securities Dealers ("'NASD") snd the Philadelphis-Baltimore-Washington
Stock Exchange ("PBW"),

Subsequent to registrant's incorporation and during the
relevant period Hodgdon was registrant's president, tressurer, &
director and the mgjor holder of registrant's stock. Before commencing
business as 8 sole proprietorship Hodgdon had been employed for about
three years as a registered representstive by two member firms of the
New York Stock Exchange ("NYSE").

Ja-;s F. Haight ("Haight") was employed by Hodgdon & Co.
in 1957. Prior thereto, between 1952 and 1954, he was employed by &
securities dealer engaged in the ssle of mutusl funds end e plan for
acquiring the stock of a local utility company. He became o 1% pertner
of Hodgdon & Co. in 1958. Upon registrent's incorporation he
was made a8 vice-president in charge of sales and training end & director.
Height instituted the basic treining course for new sslesmen which will
be discussed below and delivered about 80% of the lectures in that course.
In 1963 he was appointed executive vice-president and assumed additioneal
executive duties to be exercised in Hodgdon's absence. He was also a
registered representative.

Carr, as indicated above, became Hodgdon's partner in 1956.
He hed no previous experience in the securities business. Upon regis-

trant's formation he became senior vice-president, secretary and a member
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of the board of directors. He also owned 102 or more of registrant's
stock. Carr lectured during the training course for new salesmen on
sales techniques and real estste. Together with Hodgdon and Height,
Carr regulerly interviewed appli;antl for employment with registrant
8s salesmen. He was also s registered representstive.

Louis S. Amenn ("Amenn") joined Hodgdon & Co. as e regis-
tered representative in 1956. Before coming to registrant he was a
salesman and officer of a registered broker-desler for asbout 3% years.
He became s vice-president and director of registrant in 1960 upon
registrant’'s incorporation and held 17 of registrant's stock. In
July 1961 Amann resigned, involuntarily, from registrant. He was re-
employed as & salesmen by registrant within several months theresfter
end continued as s registered representative until October 1965.

Burton Kitein ("Kitain") commenced employment with Hodgdon &
Co. in 1959. Apart from a five or six month training program with a
member firm of the NYSE he had no esrlier associstion in the securities
field. 1In September 1960 registrant sppointed Kitsin menager of its
newly opened branch office in Bethesde, Merylend. He continued in thst
capacity until August 1964 when the brench office was closed.

David M. Adam, Jr. ("Adem") wes employed by registrant in
1960. His prior experience was limited to a training course with a firm
engaged in the sale of mutusl funds for some months prior to joining
registrant. He beg;e Aa vice president of registrant esrly in 1963. Prior
thereto, in 1962, Adem hed been selected as registrant's specialist in

the field of research snd snalysis of securities end wss elso appointed
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a group menager. The system of group menagers was introduced to
registrant in or ebout 1962. 1t was intended to reduce the need
for constant direct communication between the salesmen and top
management through the development of middle mensgement but was
short-1lived.

James W. Harper 111 ("Harper") joined registrant in
1961, Esrlier, he hed been a trainee with a NYSE firm. He became a
registrant representative and, thereafter, in 1962, a co-specialist
in oil and gas investments., He slso lectured on such invest-
ments during the treining programs. 1In 1963 he was appointed assistant
vice-president,

Henéy A. Baskin ("Baskin'") commenced employment with regis-
trant in the fall of 1961 without any previous experience in the
securities business and became & registered representative. In Febru-
ary 1963 he was sppointed sssistant to the president. In December 1963
he acquired something less than 37 of registrant's stock. Baskin resigned
from registrant in June 1964. Registrant purchased his stock.

Homer E. Davis ("Davis") had no experience in the securities
business before he joined registrant in 1957 as a registered
representative. He wsas transferred to registrant's Bethesde office
when it opened. Davis' name sppeared on a list of speciaslists posted
by registrant for its salesmen's use, &8s a specialist in real estate.

Robert F. Kibler ("Kibler") started his associetion with

registrant in 1960 without previous securities experience. He is a
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registered representative,

1. REGISTRANT'®S PRACTICES AND COURSE OF BUSINESS

Throughout the relevent period Hodgdon was in oversll charge
of registrant's operations.ii/ From the outget it was Hodgdon's
philosophy that '"there never developed & tradition of financial planning
on the part of Wall Street vis-a-vis the public." 1In his view, as he
communicated it to registrent's sslesmen during training course lectures,
an investment prograsm should be predicsated upon the concept of financial
planning which should include among its goals protection against infla-
tion through ownership of equities whether in the form of common stocks
or equities in real estate; divergification, in order to insure safety;
professionel supervision of investments; and the need for discipline so
that investors would hold their investments and maintain periodic invest-
ment plans.

Registrant's initial epproach to a potential customer would
propose that he become 2 financial planning client. This would require
that he furnish the salesman complete informetion regarding his financial
condition including his life insurance and securities portfolio, his

income, his family responsibilities and ultimate investment objectives.

Such date was usgually acquired by having the customer fill out registrant's

8/ Jemes L. Roper ("Roper"), the remaining respondent named in the order
for proceeding, failed to file an anawer as required by the order and
was in default. Accordingly, the Commission issued an order barring
Roper from future sssociation with a broker or dealer; Securities
Exchange Act Release No. 7895, May 27, 1966.

9/ Registrant used the mails snd means and instruments of interstate
commerce while engaged in the offer and sale of securities referred

to herein.
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"Confidential Financial Planning Worksheet'. The ultimate financial
plan was predicated on the customers' investment funds and objectives.

The financial planning concept, as described to registrant's
clients, contemplated that the client would follow a ratio system pur-
suant to which he would place at least 50% of his investment funds in
professionally managed securities, i.e., mutual funds, the top
category. The remaining 50% would be divided between "blue chips,"
real estate syndications and programs for the development and operation
of gas and oil leaseholds, all of which constituted the middle category,
and "'speculations" or "special situations" which made up the last
category. Usually the ratio figures for the middle and last categories
were fixed at about 40% - 10% or 30% - 20%. 10/ It was intended that
the ratios remain flexible, depending upon the client's preferences
and predilections in securities investments.

Prospective salesmen were interviewed for employment by
Hodgdon, Haight, and Carr. Most of the salesmen recruited by regis-
trant had no previous experience in the securities field. Registrant's
predecessor had instituted a formal basic training course which registrant
continued. It was mandatory that salesmen attend. The course was
given over a period of about two months, five days a week and about
two hours each day. The purposes of the course, generally stated,
was to acquaint salesmen with the rules governing the sales of securities

including the statutes, rules of conduct, the rules of the NASD and

10/ Hereafter, references to the ratio system in terms, for example,
of 50-30-20 will refer to the various categories in the order
described above.
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to prepare them for the NASD examination. It also included instruction
in mutual funds, sales techniques and, of course, the philosophy
behind financial planning. Salesmen were paid no compensation and
were not permitted to sell securities until they had passed the NASD
examination. Haight taught most of the basic training course supple-
mented by an occasional lecture by Hodgdon, who made it a point to
address every basic training course on his financial planning concept,
by Carr and by outside talent brought in by registrant.

Following the basic training course salesmen were offered an
advance training course. Here the lectures were given primarily by
persons in the registrant's firm designated as '"specialists" in their
particufar field.

With one exception 11/ the ''specialists" had become such by
exhibiting, while at registrant, an interest in their respective
fields and by extensive reading. None had actual experience in their
fields other than that acquired through their activities at regis-
trant. These areas included real estate, trusts, estates, wills,
taxation, gas and oil and insurance. The advanced training course
emphasized the tax savings to be realized from investments in real
estate partnerships and corporations, gas and oil developments, the
judicious use of charitable trusts and wills and, depending upon the cir-
cumstances, the treatment of existing life insurance policies in

order to make additional funds available for investment purposes.

11/ Terrence J. Smith,who had been a life insurance agent prior to
joining registrant.
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The latter could be accomplished either through loans on the policies,
the taking of cash surrender values or the modification of policies
to reduce premium payments, presumably without loss of adequate coverage.
Continuing training was also part of registrant's regular
Tuesday morning sales meetings where, in addition to the discussion
of registrant's securities business, its salesmen were exposed to
lectures on new subject matter or on old subjects where management
deemed a refresher to be in order. Management also offered to their
salesmen the opportunity to take courses offered by outside
institutions at registrant's expense.
Frimary attention during the salesmen's course of training
was given to acquiring the financial planning customer. 12/ The
salesmen were required to make at least forty cold calls each day
and to set up at least two interviews each day with prospective
customers. Names of prospective customers were obtained from directories,
including those of government agencies. A 'canned' presentation
was prepared for the initial telephone contact which was directed
sclely toward obtaining an interview. At the interview the entire
financial planning concept was presented as a unique service. Pros-
pective customers were informed of the availability of specialists
in the various fields and the availability of all types of securities.
The techniques employed here including the seeking for information
as to the prospect's complete financial resources make it readily
apparent that the entire procedure was designed to attract the naive

and unsophisticated investor.

12/ The terms ''customer" and '"client" are used interchangeably.
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M&reover, certain aspects of the advice and instructions
offered to registrant's salesmen by Carr and Haight during the lectures
promulgated a fraudulent course of conduct in the offer and sale of
securities. Carr's instruction to new salesmen, many of whom were
completely inexperienced, that where a customer desires to cancel
an order the salesman is to say, "sure you can cancel if you like,
but I think it is good. 1In fact, I think you should have doubled
your order" 13/ is, manifestly, a direction to preserve the sale under
any circumstances and teaches a flagrantly improper practice. Carr's
further instruction that customers requesting a prospectus before
making apurchase be put off with the suggestion that they buy first
and cancel later if they wish, is equally outside the bounds of
fair dealing. The purpose of the prospectus is to furnish the investor
with information which may form the basis of an investment judgment,
not from the point of view of one who has already purchased the
security, but unfettered by the necessity of reversing his decision
if the prospectus does not meet his expectations. Haight's teaching
to salesmen to give only those facts necessary to close a sale,
but not all the facts, is manifestly inconsistent with the requirements
for full disclosure.

Registrant extensively advertised its financial planning
concept during the relevant period through sponsorship of a news

program over radio station WGMS in Washington, D.C. Some of its

13/ Carr's instruction on this subject lacks any reference to the
nature of the security, its suitability for the customer or any
other factor which may be pertinent to a considered investment
judgment,
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broducasts stated that registrant has been sponsoring WGMS news
five days a week. The broadcasts included references to regis-
trant's staff of experts; to its expertise in financial planning;
to its vast experience in the financial field; to its men as thoroughly
experienced in financial planning; to its trained investment analysts;
to its research staff; and to its ability to avoid risk for its
customers through its "clear knowledge of the present market and
its future course.!" These advertisements were intended to cause
prospective customers to believe that respondents had special skill,
knowledge and experience in financial planning and the investment
of securities. But each of the foregoing representations invo've
ertner deliberate misstatements, exaggeration or improper implications.
"Registrant's staff of experts' and its "thoroughly experienced"
men luaciudec salesmen who had no prior experience in the securities
business before joining registrant and who were fresh from completion
of their training courses. These were the same salesmen represented
as having clear knowledge of the present market and its future
course. Since its references to its vast experience in the ifinancial
tield came in 1961, it was a patent exaggeration. Further, regis-
trant admics it had no research staff.

Other general observations regarding the sincerity of regis-
trant's policies and instructions may be made before reaching its
transactions with specific customers. Despite registrant's instruc-
tions that if a customer's investment assets reach the neighborhood

“f N 000 recommendation should be made to him to consider i 1o, eeenn-
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of investment counsel, there is no evidence that this was ever
followed. Although it was represented to customers that "blue chip"
securities would make up part of the middle area of their investment
ratio, registrant was aware that the recommendation of such
securities to clients by its salesmen was the exception rather than
the rule. Indeed, on January 30, 1961, Carr and Haight issued a
memorandum to "Officers - Hodgdon & Co., Inc.'" entitled "Thoughts
for Discussion'" which reflects registrant's attitude toward "blue

chip" recommendations by its salesmen. 1t reads, in pertinent part:

1. Emphasis and Direction in the Individual Stock Area

a. Listed - At present time representatives seem to
be at a loss to recommend or to know how to go
about finding individual listed stocks to recommend
to clients or prospects who request them,

It is well understood by representatives that the
individual "blue chip" area should be handled by
the professional management of Investment Companies
or thru the David Babson Investment Counseling
firm. But in initial conversations with prospects
it is important to be able to discuss intelligently
selected listed securities.

We don't think a great deal of listed securities
would be sold because 1) of low commissions and

2) greater emphasis in other situations, but, it
would show that we didn't have only high commission
situations.

Recommendation:

Occasionally short talks at meetings telling
what "blue chip'" securities the Investment
Companies are buying and selling or what Hodgdon
& Co, recommends. Information for such a meeting
gained from Wiesenberger, etc. and more importantly
thru personal contact with the funds.
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Moreover, no valid reason appears for the inclusion of
interests in gas and oil development leases in the same category with
blue chips. Hodgdon defined a blue chip security as a share of a
ma jor corporation which has performed very well in the last five
or ten years. Gas and oil development investments are highly specu-
iative and unseasoned. There is little alternative to the conclusion
that these securities 14/ were bracketed with blue chips to encourage
the inference that they were of the same quality, especially by
the inexperienced financial planning client who relied upon regis-

trant for guidance.

It is argueble whether the interests in real estate limited

paioners.ap syndications 15/ were speculative. However, they

undoubtedly were unseasoned and lacked blue chip characteristicse

secZniough the main thrust of registrant's appeal to customers
was its financial planning concept, registrant made no attempt to
supzatvise its financial planning accounts to assure that its regis-
ter=d represencatives were adhering to the ratio systems which they
had established for their clients or were otherwise pursuing regizirs..'s
policies in respect of such accounts. Haight's responsibilities
included supervision of salesmen. The extent of his supervision, how-
2ver, was to review summary worksheets he directed the men o filc
and to review order tickets, both from an activity point of view,
Manifestly, his principal interest was to assure that the salesmen were

woraing hard enocugh, doing enough business. He admits that registran.

15/ Qegistroant was part of the selling group of the gas and c.. g ogve -

it recommended:

T/ All such interests were new issues of which registrant was the
underwriter.
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had set up no machinery which would enable it to ascertain whether
the financial plans were being properly administered. Salesmen were
required to present financial plans for review only for the first
year after completion of the basic training course. Thereafter,
the submission for review of such plans as may have involved complex
problems was left to the salesmen's discretion. Specialists' and
group managers' activities were unsupervised.

Nor did Hodgdon attempt to supervise financial plans. His
activities were directed primarily toward supervision of the firm's
trading, the consideration of all offers for underwritings and the
daily review of order tickets.

In November 1962 registrant instituted a sales quota requiring
salesmen to sell $18,000 in mutual funds or earn net commissions 'to
himself' of $600 per month from the sale of "high-quality," as defined
by registrant. Memoranda were distributed by registrant containing
lists of securities for the salesmen's consideration. The lists con-
sisted, substantially, if not almost entirely, of securities in
registrant's trading account. Although the sales quota memorandum
included a supplement stating that it was not intended to cause the
representative to feel any undue pressure and was directed primarily
to those who 'are not working", the message was clear.

During the relevant period real estate offerings were one of
registrant's major activities including both interests in real estate
limited partnership syndications and real estate stocks. Between
1960 and 1964 registrant was the underwriter or a participant in a

selling group of issues totalling about $21,000,000. Of that amount
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real estate limited partnership syndications represented about
$8,000,000 and real estate stocks about $6,000,000.

Because of the extensive purchases by registrant's financial
planning and other customers of real estate syndications arising
out of salesmen's recommendations and representations as to the
'yield" or "income'" or "return" which the customer might expect to
receive from such investments, it is advisable to consider, at this
time, the propriety of these representations. 16/ Some of the real
estate partnership syndications principally involved here and the

dates of their respective prospectuses are:

Rock Creek Forest Apartment Associated ("Rock Creek!),
March 31, 1961

Falls Flaza Limited Partnership ("Falls Plaza)
March 31, 1961

Toledo Plaza Limited Partnership ("Toledo Plaza'),
June 15, 1961

Cheverly Terrace Limited Partnership (''Cheverly Terrace'),
February 8, 1962

Westfalls Shopping Center Limited Partnership ("Westfalls"),
July 20, 1962 17/

The impetus to investment in real estate is found in the
provisions of the Internal Revenue Code permitting the use of
accelerated depreciation on real property and the deduction of such
Jepreciation in determining Federal income taxes. The prospectisss
of the above-named syndications disclose that each proposes to take

the advartage offered by accelerated depreciation, thus providing

16/ Real estate stocks will be discussed hereafter, as the occasion
arises.

17/ Registrant was the underwriter of each of these issues. OGther
gvnaications wili be discussed infra.
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for a substantially larger cash flow for distribution to its investors
than would otherwise be available.

But this cash flow is not entirely income in the accepted sense.
Instead, it is made up, in whole or in part, of a return of capital
which is free from Federal income taxes. The Special Study 18/
had occasion to distinguish between cash flow and income:

'"When the syndicator refers to 'earnings' from

the syndicated property, he usually means a 'cash flow!'

available for distribution to the investors. The

cash flow is that amount by which the gross revenues

from the property exceed (a) expenses of operating the

property, plus (b) amortization payments required

under mortgages on the property. Cash flow is not

the same amount as the taxable net income from the

property, because of the depreciation deduction.”

In Franchard Corporation, 19/ the Commission made the same distinction

in its consideration of a cash flow real estate company and its
problems in relation to the requirement for full disclosure of the
nature of its distribution in its prospectus. The Commission said:

"Depreciation deductions do not represent an actual
cash outflow. To the extent that they (and other non-
cash tax deducti ble items) exceed mortgage amortization
payments and other non-deductible cash expenditures,
the company derives tax-free cash from its operations.
If this cash is distributed to stockholders, since it
does not represent the tax counterpart of corporate
earnings, the distribution is not taxable income to the
recipients but is treated as a tax-free return of
capital. These factors accounted in large measure for
the relatively high rates of cash distributions which
cash flow real estate securities offered until quite
recently. The amount in excess of actual earnings is
not a return on investment but a return of capital and
in no sense to be equated to yield on investment."

18/ Report of the Special Study of Securities Markets of the Securities
and Exchange Commission, Part 1, p. 581.

19/ Securities Act Release No. 4710 (July 31, 1964).
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The representations by salesmen referred to above as to anti-
cipated '"return," "income," or '"yield" 20/ were usually accompanied
by specific percentage figures, i.e., '"10% yield," and were some-
times accompanied by the description '"tax-sheltered" i.e., "10% yield,
tax sheltered.!' But none of the prospectuses attempted to anticipate
its distribution. The Rock Creek and Toledo Flaza prospectuses
specifically disclaimed any such representations. Westfalls and Falls
Plaza stated that distributions would be made '"to the extent
practicable." The Cheverly Terrace prospectus provides for distri-
bution of '"net distributable cash" which it then defines, using no
figures. 21/

Manifestly, the prospectuses negate a reasonable basis in
fact for the representations of yields of specific percentages or
indeed, of any yield, whether or not tax sheltered. Hodgdon testified
that in most instances he furnished the registered representatives
with a probable cash distribution figure based upon his own
investigation of each property. But Hodgdon's testimony offers only
general statements relating to such matters as value, good location
of the property, his consultation with experts and the amount of
the mortgage money the banks were willing to offer. The record is
devoid of any concrete evidence which would support the yield repre-
sentations. Rather, Hodgdon's testimony appears to have been
intended as a defense to the Division's charge that the real estate

syndication interests purchased by registrant's clients were speculative

20/ To avoid repetition the word "yield" may be used at this point
in the initial decision to represent either of the three terms.

21/ During the relevant period all distributions by the aforementioned
syndications constituted a return ot capital in whole or in part.
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securities which should have been relegated to the bottom rung of
the financial plan ratio.

Most of the registrant's customers who appeared as witnesses in
this proceeding and who purchased interests in the real estate syndications
were unsophisticated investors and were known to be such by their salesmen.
Some had never before invested in securities or had engaged in few securi-
ties transactions. With few exceptions, all relied on their registered
representatives. To the average investor and even to the more sophisti-
cated investor who has had no experience in real estate investments, the
words "yield,'" "income,' or "return' usually connote true income, a profit
on his investment. 22/ The Commission compented on this aspect in its
opinion in Franchard, supra:

“This crucial difference between the returns from invest-

ments in the securities of cash flow real estate companies

and normal corporate dividends is sometimes misunderstood

by unwary investors,"

The Special Study also remarked, in respect of the "technical tax

concepts' involved in real estate securities, that they 'should be

22/ See Lese and Lee, Cash Flow; Misleading Connotations of Dividend
Distributions, 31 Clev-Mar. L. Rev. 267, 272 (1964) where it is
stated: "Three disclosure problems arise in connection with cash
flow. The first and most obvious one is that of disclosing to an
investor who is neither an accountant nor a lawyer that a deduction
taken for tax purposes has given rise to a distribution which
amounts to a return of capital."
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clearly understood by the real estate security buyer, but often are
not." 23/

It follows that the aforesaid representations of 'yield" were
unwarranted even if "yield" were deemed synonymous with “distribu-
tion." Moreover, the ordinary meaning of the words 'yield,"
“income, and "“return" denote a profit on investment, a taxable net
income, "the counterpart of corporate earnings' and does not
encompass a return of capital. Except, therefore, in the few
instances where a sophisticated investor was made to understand
that the yield would include a return of capital, the representations
constituted misstatements.

Where so complex an investment is involved, it is the
registered representative's responsikility, consistent with the
obligation of full disclosure and fair dealing, to be certain that
the customer is fully aware that the return on his investment will

constitute a return of capital. 24/

23/ At p. 581,

24/ "To enable investors to appraise the real nature and the long
run viability of those apparently generous returns (from cash
flow real estate companies) a complex of circumstances must be
brought to their attention lucidly and forcefully," Franchard

Corporation, supra, p. 27.
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Financisel Planning and Other Accounts

Adam

Dr. G.Y.G. is an anesthesiologist who was 35 years of
age and unmarried when she opened her account with registrant in or
about August 1960. She came to Adam with a portfolio of securities
listed on the NYSE and valued at slightly less than $30,000 which
she had obtained from a trust established by her parents, She
also owned a fully paid $40,000 life insurance annuity and $7,000
in cash., She informed Adam that her income was about $14,000 per
yvear, that she had a dependent mother who might become disabled
and that her investment objective was to acquire sufficient funds
and income for ultimate retirement,

G.Y.G. had no experience as an investor in securities,
She relied on Adam and followed his recommendations. Adam's note
to Hodgdon furnishing a list of his discretionary accounts stated,
in reference to G.Y. G.: "Account is set up in this manner due to
complete lack of knowledge of investments and Financial Planning."
Adam testified that G.Y.G. relied on him for recommendations.

Adam's original financial plan for G.Y.G. dated August 26,
1960, fixed a 60-30-10 ratio. It is pertinent that the 107 ratio
figure for speculations was accompanied by the comment: '"This figure
not to be exceeded as capital once lost is difficult to regain

under today's confiscatory tax rates (107 = 7500)." The finan-
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25/

cisl plan cecommended cashing of the $40,000 snnuity, the
immediate sale of securities valued st $8,400 out of G.Y.G.'s
portfolio and the retention of the balance of about $21,000
in securities. The proceeds of the snnuity and of the $8,400 in secur-
ities to be ggld were to be invested as follows: $35,000 in two
mutuel funds-—/and $5,000 in two units of a real estate syndica-
tic.i, The balence of the proceeds, something under $10,0600, was
to be retsined for future real estste syndicetion investments.

Shertly sfter the financial plan was prepsred Adam sscer-
tained thet G.Y.G.'s income was nearer to $20,000 per year then
the $14,000 samount appesring in that document. He also learned
that her mother was not then a dependent although she was ill and
might become the subject of G.Y.G.'s support., After discussion
with Halght, Adsm changed her investment retio to 50-20-30 thereby
incressing the so-called speculstive area of her financial plan
by 2C% end decreasing the mutual fund and blue chip sreas eseh by
10%. Adem described this modificetion as & change to a more aggres-
sive investment progrem predicated upon the new information. But

G.Y.G.'s stated objectives, her expressed desire for a substantial

degree of ssfety in investments to assure sdequate funds for her

EE/ Prior thereto Adam hed discussed G.Y.G.'s ennuity with regie-
trant's insurance specialist who advised that course of action.

26/ The financial plan included, emong other things, a recommenda-

tion that G.Y.G. irwest $100 per month in each of the mutua.
funde. She followed this recommendstion more or less religiously.
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ultimate goal, taken together with his own admonition ageinst increas-
ing speculations beyond 107, herdly justify such drestic emphasis on
speculations.

On September 23, 1960 G,Y.G. peid into her account with regis-
trant epproximstely $37,000 representing the proceeds of her insurence
annuity. $5,000 of these funds were used to purchase two units of
Rock Creek, Registrant's insurance specislist hed stressed in his
treining lectures that the proceeds of ceshed insurance policies or
loens made on insurance policies should be invested only in mutual
funds under professionsl management, '"* * % pot in whimseys. It is
not speculative or venture csapital.' Nevertheless, Adam recommended
the investment of part of the proceeds of insurance in securities
other than mutueal funds.

Between November 1960 and February 3, 1961, in three transec-
tions, registrant sold out of G.Y.G.'s original portfolio over $12,000
in securities or about $4,000 more than the $8,400 recommended for
immediate sale in the financiel plan. $11,000 of these proceeds were
used for the purchase, pursusnt to Adem's recommendation, of 2,000
shares of the stock of Paragon Electrical Menufacturing Corporgtion,

8 purported private placement. Adam agrees these securities were a

renk speculstion. Haight states that in meking this recommendation and
purchase Adem failed to follow G.Y.G.'s plan. In April 1961, about
$14,000 of G.Y.G.'s original portfolio of securities was sold. Manifestly,

Adem disregarded his own finencisl plan for G.Y.G. since sbout 70% of
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the securities to be "held" were sold within a fg; months after
those designated in the plan for immediate sale.—_/ In the same
month, after G.Y.G. had rejected an investment in Lord of the Flies,
a motion picture production and a highly speculsative security, as
too risky for her, she purchased six units in the production for
$3,000 on Adam's recommendation.
28/

G.Y.G. invested over $16,000 in real estate syndications.
G.Y.G. did not understand Adam's explanations of the distinction
between income and the return of capital, as Adem should have recog-
nized. She was awere only that the income tex to be pasid on distri-
butions from her real estate investments would be less than the tax
payable on reéturns reslized from other types of securities. Her
inability to comprehend these matters becomes material in respect of
Adem's analyses of her account dated January 24, 1963 and March 17,
1964. These documents designated &s "estimated income" Adem's pro-
jection of future distributions, which included the return of caepiteal,
from six real estate syndication investments. Despite reductions in
the distributions from G.Y.G.'s syndication investments, Adem vslued

each such investment at cost. Further, the January 24, 1963 analysis

showed losses in the speculative ratio ares of $4,893. But that figure

27/ Adam attempts to defend the April 1961 sale of 100 shares of amer’-
can Smelting & Refining Co. stock through testimony velatins “o &
telephone conversation with G.Y.G.'s father, a former employee of
American Smelting, who advised that he saw no reason for a turn
arcund in the company's poor earnings rccord and could not diragree
with Adam's decision to seil that stock. However, this is '-wwon-
sistent with Adam's retention of an additional 100 shares of the

same scock :n 6.Y.G.'s account until January, 19oZ.

28/ This includes the purchase of one unit of Toledo Plsze from her
mother for $2,500 in 1962 on Adam's recommendation. This trans-
action does not appear on registrant's books,
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totally ignored G.Y.G.'s total loss of her $11,000 Paregon invest-
ment which registrent sdvised, in December 1962, she could write off
completely for tax purposes. At the end of the analysis which showed
both cost and current value of G.Y.G.'s securities at sbout $61,000
without regard to the Parsgon and other losses, Adam commented:
"Georgiane, you must be congratulated on the overall performsnce to
date." 1In the letter accompenying his March 17, 1964 gnalysi« whiog
sheuwed *otal cost of securities of $65,700 end total value of $72,000
(with Paragon loss still omitted and resl estste syndicstions still
velued st cost) Adem wrote: '"Georgians, during the next 5 to 10 years
your net worth could essily smount to $120,000 minimum * * *."

Buring the relevant period G.Y.GC. sold over $32,000 of the securi-
ties she owned on opening her sccount with registrent. She invested,
puri;;nt to Adam's recommendations, approximately $50,000 in securi-
tiesT—/ Except for three minor purchsasses totslling about $2,500, esch
security purchased bv C.Y.G. was en issue of which registrgnt was either
the underwriter, co-underwriter, member of the selling group or which the
registrant scold out of its trading sccount, &s principal. This factor
tekes on special significance in the light of the complete absence of
eny blue chip acquisitions by G.Y.G. and the fact that the commissions
charged customers and earned by both registrent end the salesmen ere
higher on underwritings end principal transactions than on transsctions

in either listed or over-the-counter securities on an sgency basis.

29/ This does not include over $29,000 in mutual funds or $12,500 in
a gas &and oil program. Adem had described gas and oil units to
G.Y.G. 8s low risk investments.
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C.A.S. is a naval officer for whom Adam prepered a financiel
plan on December 2, 1960. He had & portfolio of securities valued
at about $113,000, $68,000 of which consisted of investments in two
mutual funds. His original investment objective was to accumulate
capital gains. The financial plan fixed & 60-30-10 ratio and stated
that "Special situations and speculations should be kept to a minimum
of 107 because of the large degree of risk involved." Eerly in 1961
C.A.S. had en indication that if he did not receive & promotion he
would be required to retire. He decided that his objective should

be changed and his investments directed toward the production of income.

C.A.S. had engaged in securities transactions before he came
to registrang and had an account with another broker-dealer at the
same time he maintained the account with registrant. Nevertheless,
he was not knowledgeable or sophisticated in the securities field,
could not distinguish between a principal and agency transaction and
did not know the difference between a return of capital and a
return based upon profits. He testified that he followed the vast
majority, if not all, of Adam's recommendations and depended entirely
on Adam to advise him with respect to the purchase and sale of
securities, The Hearing Examiner credits his testimony,

C.A.8. invested about $11,000 in units of Capital Properties,
Inc. a real estate company. Each $1,000 unit consisted of a $1,000
947 debenture and 20 shares of common stock. The issue was underwritten

by registrant. Adsam represented to C.A.S. that the stock attached to
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the bond units would be worth more than the bonds themselves in the
very near future. The prospectus indicates that the issuer allocated
only $20 of the proceeds of the sale of each unit to the peyment of
the 20 shares of common stock.

The Division esserts that Capitsl Properties was & new small
company, the security wss unconventional, entailed high risk and,
therefore, was unseasoned and speculative. Respondents state that
the security was unseasoned, that the issuer was engsged in a relatively
unconventional operation and its debentures involved & higher degree
of risk thah would have been the case in respect of senior debt securi-
ties of larger companies. Adem testified that the 9%7 interest rate
on the debentures was indicative of high risk when compared with the
5% or 67 rste offered by other debentures. It is appserent thaet if the
issuer had not been engeged in reel estate activities the security
would be deemed to fall within the speculative ratio sreas.

Upon Adam's recommendations C.A.S. purchased 880 shares of
Wise Homes in four separate transactions at prices ranging downward
from 23% to &5 between February 1961 and November 1961. Registrant
acted as principal in all these transactions. In Cctober 1961 C.A.S.
purchased 200 shares of Wise Homes at 5-3/4. 1In November 1661 he
purchased 265 additional shares at 4%. On the same day in November
1961 Adam advised G.Y.G. to sell her Wise Homes stock since he had

received adverse information regarding the company. Adam's statement
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that he was averaging down for C.A.S. deserves short shrift since
he fails to explain why one would sverage down in & stock whose
prospects were poor even at the lower price. Nor, for the same
reason, would his explanation that it was bought so that higher cost
Wise Homes shares could be sold for e tex loss,be acceptable.ég/

C.A.S. invested in three real estate syndicsations, $3,000 in
Falls Fleze, $7,500 in Toledo Pleza and $13,500 in Cheverly Terracs=.
As to each such investment Adsm represented to C.A.S. that be would
receive a high rate of income -- in two instances 107 -- that there
was 8 tax shelter and thst in about 5 years the property could be
sold at a substantisl capitel gain. It is apparent from the testimony
of C.A.S. regerding Adam's explanstion of reel estste syndication
investments that he had no clear understanding that part of the income
to which Adam referred would be a return of capital.

In a letter to C.A.S. dated September 18, 1962, Adam stated
that all income from real estate is estimated to be tax free and
non-reportable during the next several years, Further, in Adam's
"ITnvestment Summary" of May 24, 1963 which he furnished to C.A.S.,

Adam used cost as value in respect of C.A.S.'s real estate syndication

investments without making any effort to ascertain the prices,

30/ All C.A.S.' Wise Homes stock was eventually sold during the
relevant period, the last 465 shsres at §$.05 per share. His trans-
actions in Wise Homes stock resulted in & totsl loss of $10,800.
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31/
if any, available at that time.

It is also relevant that the proceeds of certain C.A.S.'s
life insurance policies were invested in real estate syndicetions
rather than mutuel funds, contrary to registrant's policy. Although
Adam testified that C.A.S. suggested such use of the proceeds, the

record is devoid of any attempt by Adam to deter C.A.S.

During the relevant period C.A.S. sold about $50,000 of his
originel portfolio securities. He purchesed, upon Adem's recommendea-
tions, about $72,000 of securities end sold gbout $22,000 of those.
About $44,000 of the $50,000 in securities he retained represented
new issues of which registrant was the underwriter or securities sold
by registrent out of its trading sccount as principsl. Of the $22,000
in securities purchased and sold during the relevant period, over
$14,000 of those purchases represented securities sold by registrant

as principal.

31/ Although registrant did not make & merket in these securities, it
did attempt to dispose of them where purchesers could be obtsined
and to that extent mainteined a record of sales and purchases in
each of the syndications of which it was the underwriter.
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Corr_

G.C.A. has known Carr over 25 years and became Carr's client
in 1958. He is a general officer in the U. S. Marine Corps and an
attorney.

The objectives of G.C.A.'s original financiel plan were to
provide an income for his wife for life and funds for the college
educstion of his two sons. However, late in 1960 he suffered sub-
stential business losses and changed his investment policy in an
attempt to achieve greater returns to offset his losses. Although
G.C.A. had investment experience prior to opening his eccount
with registrsnt and decided the direction of his investments, he
relied on Carr to keep him informed ss to what was available in the
securities market for his purpose. Prior to the relevent period he
had given Carr discretionary suthority over his account.

Apart from mutual funds, Carr's purchase recommendetions
during the relevant period revesl his inordinate concentration on
securities of which registrant was the underwriter. 1In 20 separaste
purchase transactions by G.C.A. amounting to over $33,500, only four
purchases totalling about $4,000 represented securities not under-

written by registrant.

H.C.F. opened an account with registrant through Cerr in the
£811 of 1961. He was an officer in the armed forces stationed in
Korea and had been recommended to Carr by & brother officer. Until

the late summer or fall of 1962, when he returned to the United Ststcs,
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all his communications with Cerr were through the mails.

Between October 1961 and March 1962 Carr sold ten of H.C.F.'s
original portfolio securities for about $7,700. 1In that period
Carr invested $1,000 in a mutual fund, $1,000 in & real estate invest-
ment trust end about $4,700 in five speculative securities. Except
for the $1,000 mutual fund investment and one security purchased for
$850, every acquisition by Cerr for H.C.F.'s account was & security

of a new issue of which registrant was the underwriter.
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Kibler

D.B.S. has been a widow since 1947. She was 70 years
old when she testified in 1966. She hed her first transaction
with Kibler in August 1962 when she telephoned him to purchase
a8 security. Thereafter, in October 1962, she conferred with
Kibler regarding financial planning after furnishing him &
financial plenning worksheet.

D.B.S. had no dependents, no one to whom she desired
to leave her estate, a portfolio consisting largely of sessoned,
listed securities having a value of over $35,000 and &n annual
income from securities of about $1700 - $1900. Her investment
objective was to obtain 8 larger income and safety. A summary
of the conference, prepared by Kibler on October 30, 1962,
reflected the objectives of D.B.S. to include "increase quality
of portfolio through elimination of wesker issues" and '"increase
dividend income."

Here, the client's objective for "increase(d) dividend
income" was achieved through the initiation of & systematic
withdrawel plan from her mutual fund investment, clearly s
return of capitsl, end from distributions from her resl estste
investments, similsrly & return of cepital in large pert.

But D.B.S. testified that she understood that her mutusl fund
shares would be reduced by her withdrawels. Although she could

noc define the difference between & return based on profits
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and a return of capital, she testified she understood when Kibler
represented to her that Richmond Motor Lodge Associates ('Richmond")
and Castaway Motor Lodge ("Castaway")éz/would yield between 7% and 9%,
tax sheltered and First National Real Estate Trust ("FNR") would pay
between 77 and 97, that some of these monies included a return of
capital.

D.B.S.' testimony in this respect was surrounded with an
atmosphere of uncertainty. Nevertheless it agrees with and supports
Kibler's purpose to acquire more '"spendable dollars" for D.B.S.

33/
without regard to true income,

But .the foregoing in no way detracts from the implications
to be drewn from the fsct that during the relevant period D.B.S.
sold about $25,000 of the securities she owned when she ceme to
Kibler. She purchased over $30,400 in securities, upon Kibler's
recommendations, of which sum almost $30,000 represented new issues
of which registrant wes the underwriter and securities sold out of

registrant's trading sccount, as principal.

Both real estate limited partnership syndications.

I8
~

"Q. 'And is my understanding correct that your prime objective
when you went to Mr. Kibler was to get more spendable dollars
from the securities you had in your portfolio?

W
w
-~

A, Yes sir.'™
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Kibler acquired K.F.J. as a client through a cold csll.
He obtained & financisl plenning worksheet from K.F.J. end held
at least two meetings with him, one attended by his wife. K.F.J.'s

objective was to achieve the best possible return for his retirement.

K.F.J. and his wife earned about $16,000 annually. He had
$6,800 in cash, $7,000 in Government bonds and a portfolio valued at
about $18,000, of which about $15,000 represented securities listed
on the NYSE. The financial plan prepared by Kibler on April 5,

1962 recommended investment of 317 of K.F.J.%s investment capital in
mutual funds, '"177% in federally repulated real estate trust shares,"
327 in blue chips and 207 in '"special situations,' here synonymous
with speculations. However, after the last meeting with K.F.J. and
his wife, Kibler concluded that the 207 figure for speculations was
too extreme for his clients and reduced it to 10%.

K.F.J. was not a sophisticated investor. He had dealt with
one broker-dealer prior to registrant. He did not know the dif-
ference between an agency and a principal transaction. He could not
distinguish between a return of capital and a return based on profits.
He "struggled mightily' with prospectuses but, apparently, in vain.
He followed Kibler's recommendations,

Kibler represented to K.F.J. in respect of his purchase of
Westfalls that he could expect something between a 7% and 97 return;
in respect of Richmond, that there would be a return of 77 to 97
which would be tax sheltered; in respect of Kent-Washington, =&

corporation engaged in real estate activities, in substance, that it
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provided a tax sheltered income.

During the relevant period ell K,F.J.'s original portfolio
securities were sold. end he made purchsses of securities totalling
about $33,700§ﬁ/pursuant to Kibler's recommendations. Between
May 1962, when he opened his account with registrant, and Septem-
ber 1963, K.F.J.'s purchases totalled $25,500, Every security
was either a new issue of which registrant was the underwriter or
a security sold by registrant out of its trading account as prin-

cipal. On April 29, 1964 K.F.J. purchased four blue chip securi-

ties for a total of about $8,200.

34/ Including sbout $10,000 in mutual funds.
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Kitain

D.G.Y. is a housewife who met Kitain when both Kitain and her
husband were in the foreign service. They had a number of discus-
sions during which Kitain learned that D.G.Y. and her husband owned
property in Vermont which they wished to develop into a resort. She
told Kitain that she had inherited a portfolio of securities,
was interested in a program which offered liquidity and would be

sensative to their needs in developing the Vermont resort.

Kitain agrees he was informed that D.G.Y. had no experience
in the securities field, knew very little about stcocks and found
things difficult when she was overseas with her husband on his
assignments.. Kitain also agrees that D.G.Y. accepted all his
recommendations.

D.G.Y. furnished Kitain with a list of her securi-
ties consisting largely, if not entirely, of high grade listed
stocké%élkitain analyzed the portfolio,determined that some of the
securities were ''doubtful" and that the problem of the management
cf her investments could best be solved by putting the bulk of them
into mutual funds. He split the securities into three groups --

those for immediate liquidation amounting to about $30,000 in value,

those for sale in the medium future and those to be held.

35/ The Division velues the portfolio at $90,000 to $100,000
to which respondents do not object.



- 37 -

Kitain presented a plan to D.G.Y. whereby the proceeds of

the stocks for immediate liquidation would be utilized to accomplish

the following:

1)

2)

3)

4)

36/
Invest $25,000 in the Aberdeen Fund, a mutual fund.

Since $25,000 was above the '"breakpoint",D.G.Y.
would be entitled to a reduction of 17 of the cost
of the purchase.

Invest $5,000 in the Putnam Growth Mutual Fund, at
the same time signing a letter of intent to increase
her investment above the breakpoint thus entitling
her to a 17 reduction in the cost of the Putnam
purchase,

Withdraw 907 of the Aberdeen investment and invest
the proceeds of the withdrawal in Putnam.

Sell part of the securities in the medium range future
category within one year and replace the withdrawal
from Aberdeen to maintain her right to the reduced

cost of the Aberdeen investment.

Steps 1 through 3 were accomplished. Registrant realized

commissions of 6% on the initial $25,000 Aberdeen investment, the

$5,000 Putnam investment and the $20,000 Putnam investment resulting

37/

from the withdrawal from Aberdeen. Kitain's commissions on these

transactions amounted to about $1,500,

36/

31

Hodgdon had an indirect interest in Aberdeen Fund
which was one of the mutual funds recommended consistently by
registrant's salesmen.

D.G.Y. became disenchanted with mutual funds and did not replace
the withdrawal from Aberdeen,
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The sale of D.G.Y.'s securities to enter into the mutual
funds trensactions resulted in capital gains of about $15,000 and
8 capital gains tax of sbout $3,500.2§/ The consternation this
unanticipated tax caused D.G.Y. raises considerable doubt that she
would have congsented to go forward with the sale of her securities
had Kitain not sgreed that the resulting capitel gains tax could
be offset. Moreover, registrant had & firm policy agsinst switching
mutual funds. Although Kitain protests that the policy did not apply
to this situation, it is significent that he did not advise regis-
trant's mansgement of the transactions.

In June 1961 Kitain purchased for D.G.Y. &4 units of Toledo

X 39/
Pleza for $10,000. Since this security was not readily marketable,

38/ D.G.Y. attempted to offset these capitel gains against certain
expenses connected with the construction program of the Vermont
resort. She had indicated her intent to do so to Kitain when
they first considered the ssle of her portfolio securities end
anticipeted that capital geins would be reslized. Kitsin sgreed
thaet such a course would be appropriate. He was not g tax expert
end should not heve approved or sgreed to it. Internsl Revenue
disallowed the offset. The fact that an accountant prepared the
ciient's tax return does not excuse Kitain on whom D.G.Y. relied.

39/ The cover page of the Toledo Plazs prospectus stated there was
no market for the units and it is probable that the only market
would be through registrant or its co-underwriter. The prospec-
tuses of all the syndications mentioned above contain statements
indicating that the units were not readily marketable.



its purchsse was contrary to D.G.Y.'s objective of liquidity.
D.G.Y. testified Kitain told her, in a telephone conversation,&gl
that Toledo Plaza had a guaranteed 107 income which was tex sheltered
and although not as liquid ss stocks, would nevertheless be market-
able. Kitain elso recommended that D.G.Y. borrow the funds with
which to purchase the units. He had sdvised her, esrlier, thsat e
loan would cost 67 end with it she could acquire an investment pro-
ducing & 107 income thus profiting to the extent of 47%.

Kitain denies that he told D.G.Y. that Toledo had & guaranteed

income of 107. He asserts he said that the resl estate syndication
would have cesh flow and tex shelter in excess of the amount she
would pay as interest on her loan. D.G.Y.'s testimony is credited,
However, even if Kitain's testimony were accepted, his comparison of
interest on a loan with a return of capital was unjustified.
“Spendable dollars' was not this client's objective,
