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SUMMARY OF PROCEEDINGS 

Background 

As mandated by the Small Business Investment Incentive Act of 1980, the U.S. 
Securities and Exchange Commission conducts an annual forum that focuses on small 
business capital formation.1 Called the “SEC Government-Business Forum on Small 
Business Capital Formation,” this gathering has assembled every year since 1982.  A 
major purpose of the Forum is to provide a platform to highlight perceived unnecessary 
impediments to small business capital formation and address whether they can be 
eliminated or reduced.  Each Forum seeks to develop recommendations for government 
and private action to improve the environment for small business capital formation, 
consistent with other public policy goals, including investor protection. 

The 2012 Forum, the 31st, was convened at the SEC’s headquarters at 100 F 
Street, N.E., Washington, D.C., on Thursday, November 15, 2012. The program 
included both panel discussions and breakout groups. 

Planning and Organization 

Consistent with the SEC’s statutory mandate in the Small Business Investment 
Incentive Act of 1980, the SEC’s Office of Small Business Policy (part of its Division of 
Corporation Finance) invited other federal government agencies, the North American 
Securities Administrators Association (“NASAA,” the organization representing state 
securities regulators), and leading small business and professional organizations 
concerned with small business capital formation to participate in planning the 2012 
Forum.  The individuals who participated in planning the Forum, and their professional 
affiliations, are listed on pages 4 through 6. 

The planning group recommended that this year’s Forum again be held in 
Washington, D.C.  The members of the planning group also assisted in preparing the 
agenda and in recruiting speakers. 

Participants 

The SEC’s Office of Small Business Policy worked with members of the planning 
group to identify potential panel participants for the 2012 Forum.  Invitations to attend 
the Forum were sent to participants in previous Forums and to members of various 
business and professional organizations concerned with small business capital formation. 
The SEC issued two press releases to inform the public about the time, date and location 
of the Forum. 

1 The SEC is required to conduct the Forum annually and to prepare this report under 15 U.S.C. 80c-1 
(codifying section 503 of Pub. L. No. 96-477, 94 Stat. 2275 (1980)). 
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The morning panel discussions were video webcast on the SEC website. The 
afternoon breakout group sessions were not webcast, but were accessible by conference 
telephone call to pre-registered participants. 

Approximately 175 attendees were physically present for the Forum proceedings 
in Washington, plus approximately 19 panelists and moderators, which included SEC 
Commissioners and staff. The Forum panel discussions were accessible through a live 
webcast on the SEC’s website. A written transcript of the panel discussions and other 
morning proceedings has been posted on the SEC website. 

Proceedings 

The agenda for the 2012 Forum is reprinted starting at page 8.  All five SEC 
Commissioners delivered remarks at the opening of the Forum’s morning proceedings, 
beginning with SEC Chairman Mary L. Schapiro.  The remarks of all of the 
Commissioners are reproduced starting on page 11. After the remarks of the SEC 
Commissioners, panel discussions were conducted on implementation of the Jumpstart 
Our Business Startups Act of 2012 (the “JOBS Act”), moderated by Gregory C. Yadley 
and Meredith B. Cross, and on small business capital formation issues not addressed by 
the JOBS Act, moderated by Martin P. Dunn and Meredith B. Cross. 

The afternoon proceedings included breakout group meetings open to all pre-
registered participants, who took part both in person and by telephone conference call. 
Three breakout groups met, one on exempt securities offerings, which was moderated by 
Gregory C. Yadley, a second on the securities regulation of smaller public companies, 
which was moderated by Spencer G. Feldman, and a third on crowdfunding, which was 
co-moderated by Sara Hanks and Vincent Molinari. 

The discussions of the three breakout groups resulted in draft recommendations. 
The moderators of the three breakout groups presented their respective groups’ 
recommendations at a final assembly of all the Forum participants as the last matter of 
business on November 15, 2012. 

After the Forum, the moderators of the three breakout groups continued to work 
with their group participants to refine each group’s recommendations.  A final list of 35 
recommendations resulting from these discussions was circulated by e-mail to all 
participants in the three breakout groups, asking them to specify whether, in their view, 
the SEC should give high, lower or no priority to each recommendation.  This poll 
resulted in the prioritized list of 35 recommendations presented starting at page 23. 

Records of Proceedings and Previous Forum Materials 

A video recording of the Forum’s morning proceedings, including the remarks of the 
SEC Commissioners and the two panel discussions, is available on the SEC’s website at 
http://www.sec.gov/news/otherwebcasts/2012/gbforum111512.shtml. A transcript of the 
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morning proceedings is available on the SEC’s website at 
http://www.sec.gov/info/smallbus/sbforumtrans-111512.pdf. 

The Forum program, including the biographies of the Forum panelists and 
moderators, is available on the SEC’s website at 
http://www.sec.gov/info/smallbus/2012gbforumprogram.pdf. 

The final reports and other materials relating to previous Forums, dating back to 
1993, may be found on the SEC’s website at 
http://www.sec.gov/info/smallbus/sbforum.shtml. 
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PLANNING GROUP 
Moderator 

Gerald J. Laporte
 
Chief, Office of Small Business Policy
 

Division of Corporation Finance
 
U.S. Securities and Exchange Commission
 

Washington, D.C.
 

Government/Regulatory 
Representatives 

Gabriela Aguero 
Coordinating Analyst 
Public Offering Review 
Corporate Financing Department 
Financial Industry Regulatory Authority 
Rockville, Maryland 

Ammar Askari 
Community Development Expert 
Community Affairs 
Office of the Comptroller of the 
Currency 

Washington, D.C. 

Anthony G. Barone 
Special Counsel 
Office of Small Business Policy 
Division of Corporation Finance 
U.S. Securities and Exchange 
Commission 

Washington, D.C. 

William Beatty 
Director of Securities 
Securities Division 
Department of Financial Institutions 
Olympia, Washington 
Corporate Finance Committee Chair, 
North American Securities 
Administrators Association, Inc. 

Mauri L. Osheroff 
Associate Director 
Division of Corporation Finance 
U.S. Securities and Exchange 
Commission 

Washington, D.C. 

Steven A. Sharpe 
Assistant Director 
Division of Research and Statistics 
Board of Governors of the Federal 
Reserve System 

Washington, D.C. 

Mary J. Sjoquist 
Director 
Office of Outreach and Small Business 

Liaison 
Public Company Accounting Oversight 
Board 

Washington, D.C. 

Dillon J. Taylor 
Assistant Chief Counsel 
Office of Advocacy 
U.S. Small Business Administration 
Washington, D.C. 

Representatives of Business and 
Professional Organizations 

Brian T. Borders 
Borders Law Group 
Washington, D.C. 
Representing National Venture Capital 
Association 
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Michael J. Choate 
Shefsky & Froelich Ltd. 
Chicago, Illinois 
Representing Legal Committee of the 
Investment Program Association 

Charles Crain
 
Manager, Policy & Research
 
Biotechnology Industry Organization
 
Washington, D.C.
 

Christina Crooks
 
Manager, Government Affairs,
 
Financial Policy 

Financial Executives International 
Washington, D.C. 

Deborah S. Froling 
Arent Fox 
Washington, D.C. 
Member of the Board of Directors of the 
Real Estate Investment Securities 
Association 

Stacey Geer 
Senior Vice President and 
Associate General Counsel 

Primerica, Inc. 
Duluth, Georgia 
Chair of the Small and Mid Cap 
Companies Committee of the 

Society of Corporate Secretaries and 
Governance Professionals 

Shane B. Hansen 
Warner Norcross & Judd LLP 
Grand Rapids, Michigan 
Representing State Regulation of 
Securities Committee of American Bar 
Association 

Kevin M. Hogan 
Executive Director 
Investment Program Association 
New York, New York 

Marianne Hudson 
Executive Director 
Angel Capital Association 
Overland Park, Kansas 

Andrew Huff 
Office Manager and 

Legislative Assistant 
National Association of Small Business 

Investment Companies 
Washington, D.C. 

John J. Huntz 
Executive Director 
Head of Venture Capital 
Arcapita, Inc. 
Atlanta, Georgia 
Chairman and Founder of Atlanta 
Venture Forum 

James Kendrick 
Vice President, Accounting & Capital 
Policy 

Independent Community Bankers of 
America 

Washington, D.C. 

Karen Kerrigan 
President & CEO 
Small Business & Entrepreneurship 
Council (SBE Council), and 

Founder, WE Inc. (Women 
Entrepreneurs) 

Oakton, Virginia 

Kelly Lewis 
President & CEO 
TechQuest Pennsylvania 
The Technology Council of Central 
Pennsylvania 

The Harrisburg Train Station 
Harrisburg, Pennsylvania 
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David Marlett 
Managing Partner 
Crowdfund International 
Dallas, Texas 
Founder and Executive Director of the 
National Crowdfunding Association 

Vincent Molinari 
Chief Executive Officer & Founder 
Gate Technologies 
New York, New York 
Co-Chair of Crowdfund Intermediary 
Regulatory Advocates 

A. John Murphy 
Wickersham & Murphy 
Palo Alto, California 
Representing Federal Regulation of 
Securities Committee of American Bar 
Association 

Cristeena Naser 
Senior Counsel 
Center for Securities, Trust & 

Investment and 
Associate General Counsel 
American Bankers Association 
Washington, D.C. 

Brett T. Palmer 
President 
National Association of Small Business 

Investment Companies 
Washington, D.C. 

E.J. Reedy 
Manager 
Research and Policy 
Kauffman Foundation 

Andrew J. Sherman 
Jones Day 
Washington, D.C. and 
Adjunct Professor of Business and 
Capital Formation Strategy 

Smith School of Business 
University of Maryland 
College Park, Maryland 
General Counsel to Entrepreneurs’ 
Organization and Small and Emerging 
Contractors Advisory Forum 

Kevin Wells 
Senior Manager 
Center for Capital Markets 
Competitiveness 

U.S. Chamber of Commerce 
Washington, D.C. 

Gregory C. Yadley 
Shumaker, Loop & Kendrick, LLP 
Tampa, Florida 
Representing Committee on Middle 
Market and Small Business of 
American Bar Association 
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Mauri L. Osheroff
 
Associate Director (Regulatory Policy)
 

Division of Corporation Finance
 

Office of Small Business Policy 
Division of Corporation Finance
 

Gerald J. Laporte, Chief
 

Karen C. Wiedemann, Attorney Fellow
 

Anthony G. Barone, Special Counsel
 

Zachary O. Fallon, Special Counsel
 

Johanna Vega Losert, Special Counsel
 

Molly Dwyer, Student Intern
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AGENDA 

2012 SEC Government-Business Forum on Small Business Capital Formation
 
Washington, D.C.
 

November 15, 2012
 

9:00 a.m. Call to Order 
Gerald J. Laporte, Chief, Office of Small Business Policy, 
SEC Division of Corporation Finance 

Introductions of Chairman and Commissioners 
Meredith B. Cross, Director, SEC Division of Corporation Finance 

Remarks 
SEC Chairman Mary L. Schapiro
 
SEC Commissioner Elisse B. Walter
 
SEC Commissioner Luis A. Aguilar
 
SEC Commissioner Troy A. Paredes
 
SEC Commissioner Daniel M. Gallagher
 

9:50 a.m.	 Panel Discussion: JOBS Act Implementation 

Moderators: 

Meredith B. Cross, Director, SEC Division of Corporation Finance 
Gregory C. Yadley, Partner, Shumaker, Loop & Kendrick, LLP, Tampa, 
Florida 

Panelists (in order of presentation): 

Sara Hanks, Co-Founder and CEO, CrowdCheck, Alexandria, Virginia 
Jean Peters, Board Member, Angel Capital Association; Managing 
Director, Golden Seeds Fund LP, Richmond, Virginia 

Michael Lempres, Assistant General Counsel & Practice Head, 
Silicon Valley Bank, Palo Alto, California 

William Beatty, Director of Securities, Washington State Department of 
Financial Institutions, Olympia, Washington 

11:10 a.m.	 Break 

11:20 a.m.	 Panel Discussion: Small Business Capital Formation Issues Not Addressed by 
the JOBS Act 

Moderators: 

Meredith B. Cross, Director, SEC Division of Corporation Finance 
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Martin P. Dunn, Partner, O’Melveny & Myers LLP, Washington, D.C. 

Panelists (in order of presentation): 

John Borer, Head of Investment Banking, The Benchmark Company, 
LLC, New York, New York 

Professor Robert Bartlett, University of California, Berkeley School of 
Law, Berkeley, California 

Ann Yvonne Walker, Partner, Wilson, Sonsini Goodrich & Rosati, Palo 
Alto, California 

12:40 pm. Lunch Break 

2:00 p.m. Breakout Group Meetings 

Exempt Securities Offerings Breakout Group 

Moderator: 

Gregory C. Yadley, Partner, Shumaker, Loop & Kendrick, LLP, 
Tampa, Florida 

Crowdfunding Breakout Group 

Moderators: 

Sara Hanks, Co-Founder and CEO, CrowdCheck, Alexandria, Virginia 
Vincent Molinari, Co-Founder and Chairman, GATE Technologies, 

LLC, New York, New York 

Securities Regulation of Smaller Public Companies Breakout Group 

Moderator: 

Spencer G. Feldman, Partner, Greenberg Traurig, New York, 
NewYork 

3:15 p.m. Break 

3:30 p.m. Breakout Group Meetings (continued) 

5:00 p.m. Plenary Session to Develop Next Steps 

Moderators: 

Gerald J. Laporte, Chief, Office of Small Business Policy, SEC Division 
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of Corporation Finance 
Gregory C. Yadley, Partner, Shumaker, Loop & Kendrick, LLP, 
Tampa, Florida 

5:30 p.m. Networking Reception 
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OPENING REMARKS OF
 
SEC CHAIRMAN MARY L. SCHAPIRO2
 

SEC Government-Business Forum on Small Business Capital Formation 

November 15, 2012 

Thank you very much, Meredith. 

That was a very lovely introduction.  I want to thank you as well for all the work you and 
the Corp Fin team have done to make this Forum a success, and helping to ensure that the 
distinct needs of small businesses are front and center at the SEC. 

Thanks as well to all of you who are joining us today as participants in the discussions.  
These are designed to help the SEC better understand how we can support small businesses’ 
efforts to raise the capital they need to grow. Your expertise and practical experience are 
important assets for us as we consider regulations and policies that may have far reaching effects 
on emerging businesses at critical moments during their growth. 

I would like to welcome all those who are attending here in Washington, viewing by 
webcast or listening through our teleconference. 

I’d like to extend a special welcome to those representing other state and Federal 
agencies and others who have joined us from offices on Capitol Hill, who share our goal of 
ensuring that small business is heard during the regulatory and legislative process. 

Of course, I’d also like to thank Gerry Laporte and the staff of the Office of Small 
Business Policy for their work in organizing this meeting and for being strong voices on behalf 
of small businesses within the SEC. 

Small businesses are important to the SEC—you can get a sense, I think, of just how 
important by the fact that my colleagues on the Commission will all be speaking today, 
something that rarely happens outside of formal Commission meetings. 

We recognize the uniquely important role that small businesses play in economic growth 
and job creation in our country, and that regulation can have a disproportionately burdensome 
effect on companies with limited resources to devote to regulatory compliance.  This Forum is a 
great example of our commitment to working with small businesses, to help make capital more 
readily available, and remove regulatory obstacles to investment in emerging companies, while 
maintaining our focus on investor protection. 

2 The Securities and Exchange Commission, as a matter of policy, disclaims responsibility for any private 
publication or statement by any of its employees. The views expressed herein are those of the author and do not 
necessarily reflect the views of the Commission, other Commissioners, or the staff of the Commission. 

11
 



 

 
 

   
  

 
  

 
     

    
 

  
  

  
  

  
    

 
   

 
 

 
  

 
 

 
  

  
  

 
 

  
  

  
  

  
 

  
  

 
   

   
 

 
 

 
  

  

I thank everyone who has taken the time to participate in this Forum, and assure you that 
your ideas play a very important part in our role here.  This role of the Forum in our regulatory 
process is especially important today with the number of JOBS Act rulemaking projects and 
studies underway.  With passage of the JOBS Act earlier this year, the SEC was asked to do what 
we have been doing across the agency in a number of areas, embrace the current state of 
technology in the financial markets, and chart a course that would allow us to protect investors 
while appropriately calibrating the regulatory requirements on small businesses. 

In some ways, these efforts represent two sides of the same coin.  A small business 
preparing an IPO is asking a potential investor to make a leap of faith far greater than an 
established company whose shares have been traded for many years.  Creating a regulatory arena 
in which investors feel their interests are being protected makes them, I believe, more likely to 
take on the financial risks inherent in any investment.  Our goal is to create markets in which 
investors are confident enough to contribute capital to growing businesses within a regulatory 
framework that works for small businesses.  This is not an easy task but is one we are taking very 
seriously and are very committed to. 

The JOBS Act, of course, was enacted at a time when the staff and the Commission were 
very busy on rulemakings to implement the Dodd-Frank Act.  But, fortunately, our staff was 
already exploring a number of avenues for improving small business capital access, and this 
helped us to begin our implementation efforts quickly. 

Each part of the JOBS Act presents different challenges.  Some became effective 
immediately upon enactment, while others require Commission rulemaking.  The day the bill 
became law, we posted procedures on the Commission’s website explaining how emerging 
growth companies planning an IPO could submit draft registration statements for confidential 
non-public review. 

We continued to work to simplify that process by implementing an EDGAR-based 
system that provides for the electronic transmission and receipt of confidential submissions. We 
also provided guidance on the implementation and application of the new IPO rules, in light of 
the Commission’s existing rules, regulations and procedures, through the issuance of extensive 
interpretative guidance in the form of frequently asked questions. 

We also prepared and posted guidance on the JOBS Act changes to the 12(g) threshold 
for public reporting requirements.  Companies are taking advantage of these provisions.  Since 
enactment, I understand we have received just under 100 confidential submissions and 70 bank 
holding companies have relied on the changes made by the JOBS Act to de-register.  We have 
also heard from companies, banks and their advisors that the guidance the staff provided on the 
implementation of those provisions that were immediately effective was practical, timely, and 
“spot on.” 

At the same time, we have been working on rulemaking recommendations for the 
Commission to implement those provisions of the JOBS Act that require rules.  Knowing how 
important these rules would be to investors and small businesses, we duplicated a process 
utilized after passage of the Dodd-Frank Act, designed to support an expansive dialogue between 
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the SEC and market participants.  We created a web address that allowed the public and 
interested parties to comment on JOBS Act rulemakings in advance of the formal comment 
period, which begins when a rule or amendment is officially proposed. 

Today, we have rule-writing teams in various stages of the process on each provision that 
requires rulemaking.  As you know, we issued a proposal in August to implement the general 
solicitation provisions, and we have teams working on the proposals for crowdfunding and 
Regulation A+ and others. 

Our goal in implementing the JOBS Act has always been to take a practical approach 
writing rules and issuing guidance that is true to the statute and workable and that carefully 
balances investor protection and capital formation.  Not surprisingly, a key part of doing so has 
been through consideration of the comments we have received from the general public and 
market participants.  We are looking carefully at all of the comments, trying to be responsive, 
and taking what we have learned into account as our rulemaking teams move forward.  This is a 
deliberate process, but it is important that we get these rules right, striking a balance between 
investor protection and the facilitation of capital formation. 

With your help, we are working to build a regulatory structure that supports small 
business growth, recognizes recent changes in the way securities markets function and people 
communicate, and ensures that markets are fair and secure for every investor. 

Thank you. 
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REMARKS OF
 
SEC COMMISSIONER ELISSE B. WALTER
 

SEC Government-Business Forum on Small Business Capital Formation 

November 15, 2012 

Thank you, Meredith, for that kind introduction. And I’d like to extend my thanks to the 
SEC staff who helped plan this event, particularly to Gerry Laporte and the Office of Small 
Business Policy. And I would thank all of you who have come today to participate in the 
ongoing dialogue on small business capital formation. Of course, before I continue, I must 
remind you that my remarks are my own and not those of the other Commissioners, the 
Commission or the staff.3 

Since I spoke with you last year, the Jumpstart Our Business Startups Act has changed 
the landscape of the dialogue on helping small businesses raise capital. The Commission and its 
staff are working to implement the Act. 

Today I’d like to speak specifically about one of the Act’s provisions—that is, the 
removal of the ban on general solicitation for certain private offerings. This is part of a larger 
question that I have wanted the Commission to consider for some time. That is, what it means to 
“offer” securities today. After all, the world is barely recognizable from the world of 1933. As 
the ways people communicate with one another change, so too must the regulations governing 
those communications, including in the securities market. 

As you know, the Commission has proposed a rule that would end the ban on general 
solicitation in sales to accredited investors. We have received a number of helpful comments 
from a variety of differing perspectives. Many comments, including ones from the small 
business community, strongly support ending the ban as a step toward facilitating capital raising. 
Other comments have focused on potential consequences to investors of lifting the ban. I feel 
strongly that we must take these potential consequences seriously. I think everyone can agree 
that removing the ban on general solicitation, essentially allowing public “offers” in private 
securities transactions, is a fundamental change in the securities markets. We must be vigilant 
about the potential consequences, particularly unintended consequences, of a significant change 
like this and consider ways to mitigate potential harms to the investor while preserving the rule’s 
intended benefits. 

People often frame this discussion as “balancing” the desire for easier capital formation 
against the need for investor protection. But I see this as presenting a false choice, and I hope 
that you do as well. A vital prerequisite to efficient capital formation is a market in which 
investors have confidence. If allowing general solicitation results in increased incidence of fraud 
or sales of securities to investors that do not have the sophistication to understand the risks and 

3 The Securities and Exchange Commission, as a matter of policy, disclaims responsibility for any private 
publications or statements by any of its employees. The views expressed herein are those of the author and do not 
necessarily reflect the views of the Commission, other Commissioners, or the staff. 
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merits of a particular investment, we will have failed not only investors, but small businesses as 
well. In other words, regulations that protect against these risks—without placing undue burdens 
on businesses—will benefit all participants in the capital markets. On the other hand, we should 
not block this change because we are afraid that harm will result; it is the responsibility of 
regulators (and market participants as well) to determine how to obtain the benefit of the change 
while safeguarding against the downside risks to investor protection and the public interest. 

Accordingly, I hope that in your sessions today you will discuss and consider various 
safeguards that some commenters have suggested in response to the proposed rule. In particular, 
please take a look at the recommendations of the Investor Advisory Committee. For example, 
does it make sense to place some limitations on the forms of solicitation? To reconsider our 
definition of accredited investor? To include in the rule specific methods that issuers can use to 
verify accredited investors? To condition, on a permanent or temporary basis, the availability of 
general solicitation on the timely filing of the Form D? I am confident that we can find some 
common ground between the business and investor communities on these issues. 

Additionally, once the rule is effective, it will be crucial that the Commission staff 
carefully review the effects of permitting general solicitation. There are many aspects of the new 
rule that we will need to analyze—its effects on capital formation; whether the rule is 
accompanied by an increase in fraudulent activity, and what types of solicitations are most 
associated with fraudulent activity; what techniques issuers use to verify accredited investors and 
whether they are effective; and whether investors that enter the private offering market have 
sufficient financial sophistication and information available to understand the risks of their 
investments. 

In order to engage in a meaningful study, the Commission staff will need data. Studying 
the private market has been a huge challenge for Commission staff in the past, particularly 
because of the limited nature of the current Form D informational requirements, and issuers who 
choose not to file their Form D’s. Although the Division of Risk, Strategy and Financial 
Innovation provided very helpful analysis to the Commission earlier this year based on the data 
we have, we need more information to give us a clear picture of this market. This might result in 
requesting the information we need from issuers. But for us to help protect the integrity of the 
private market, we must understand it as it evolves. 

I hope that I have given you food for thought as you proceed today. And again, I would 
like to thank you for attending and helping us further our mission. And as I have said on many 
occasions in the past, my door is always open, and I look forward to hearing from you. 
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REMARKS OF
 
SEC COMMISSIONER LUIS A. AGUILAR
 

SEC Government-Business Forum on Small Business Capital Formation 

November 15, 2012 

Effective Small Business Capital Formation Requires Investor Protection to Foster 

Investor Confidence
 

I would like to add my welcome to the panel members and other participants in today’s 
Forum on Small Business Capital Formation. I also want to welcome the members of the public 
in attendance, as well as those viewing by webcast. Before I begin, let me note that these 
remarks are my own, and do not necessarily reflect the views of the Securities and Exchange 
Commission, my fellow Commissioners, or the Commission’s staff. 

Small business is a powerful engine for economic growth. Independent businesses with 
fewer than 500 employees account for half of all private sector jobs and more than half of 
nonfarm private GDP.4 Growth in small business helps fuel the U.S. economy, generating 
opportunity, competition, and demand. Small businesses are essential to sustaining a strong 
economy, strong communities, and a strong middle class. 

Today’s Forum reflects the Commission’s continuing interest in capital formation issues 
for small businesses. Indeed, the Commission has had a long-term focus on small business, and 
has utilized multiple avenues to regularly and consistently seek input from small business 
stakeholders. For example: 

● Today’s program marks the 31st annual meeting of the Forum on Small Business 
Capital Formation.5 

● The Office of Small Business Policy, which helps to organize this annual Forum, was 
established in 1979. It regularly participates in rulemakings and other activities affecting 
small business and interacts with government agencies and other groups concerned with 
small business issues.6 

4 U.S Small Business Administration, Frequently Asked Questions, 
http://web.sba.gov/faqs/faqIndexAll.cfm?areaid=24. 

5 U.S. Securities and Exchange Commission, Government-Business Forum on Small Business Capital Formation, 
http://www.sec.gov/info/smallbus/sbforum.shtml. 

6 See Release No. 33-7383 (Jan. 22, 1997), available at http://www.sec.gov/rules/proposed/33-7383.txt. 
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● Since 1996, the Commission has appointed a Special Ombudsman for Small Business 
to represent the concerns of smaller companies within the SEC.7 

● Last year, the Commission established an Advisory Committee on Small and Emerging 
Companies, to provide advice and recommendations specifically related to privately held 
small businesses and publicly traded companies with less than $250 million in public 
market capitalization.8 

● In addition, among other statutory protections for small businesses, the Regulatory 
Flexibility Act requires us to consider the impact of all our rules on small entities.9 

This Forum provides an opportunity to discuss how the environment for small business 
capital formation can be improved, consistent with investor protection and other public policy 
goals. 10 Of course, any discussion of capital formation must recognize the needs of investors. 
Investors are the capital providers. They provide the funding by writing the checks to facilitate 
capital formation. As such, their perspective is particularly important to this discussion. To that 
end, it is essential to recognize that, while bloated or unnecessary regulations must be avoided, 
fair disclosure rules and investor protections help to promote capital formation. 

This happens in various ways. I’ll mention just three: 

First, disclosure rules promote capital formation by providing investors with the 
information they need to make good investment decisions. The transparency resulting from clear 
disclosure enables investors to better price risk and determine value, which increases the 
likelihood that capital will be invested productively. Capital formation is much more than just 
capital-raising. True capital formation requires that funds raised be invested in productive assets. 
The more productive the assets, the greater the capital formation facilitated by those investments. 

Second, disclosure and other market safeguards help provide investors with the 
confidence they need to invest their savings. Investors in small businesses, like all capital 
providers, want to know that company management is treating them fairly and has properly 
disclosed the risks, as well as the potential rewards, of their investment. Moreover, they want 
financial statements they can trust. 

7 U.S. Securities and Exchange Commission, Small Business and the SEC, 
http://www.sec.gov/info/smallbus/qasbsec.htm. 

8 U.S. Securities and Exchange Commission, Advisory Committee on Small and Emerging Companies, 
http://www.sec.gov/info/smallbus/acsec.shtml. 

9 Regulatory Flexibility Act, Pub. L. No. 96-354, 94 Stat. 1164 (codified at 5 U.S.C. § 601). 

10 U.S. Securities and Exchange Commission, Government-Business Forum on Small Business Capital Formation, 
http://www.sec.gov/info/smallbus/sbforum.shtml. 
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Third, smart and workable securities regulation can help promote long-term investing. 
Investors who truly understand both the risks and potential rewards of their investment may be 
more likely to provide the “patient” capital that private companies need to succeed and grow for 
the long-term. 

Today’s Forum will discuss exempt securities offerings, crowdfunding, and other topics 
relating to small business capital formation. I urge Forum participants to consider the needs of 
investors in their deliberation. Providing a transparent and level playing field can help create a 
context in which investors feel confident entrusting their capital to an entrepreneur or growing 
business. These are important issues, and I look forward to hearing your views. 

In closing, I want to thank the hard working SEC staff who are responsible for today’s 
program. 

I wish everyone a productive day. Thank you. 
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REMARKS OF
 
SEC COMMISSIONER TROY A. PAREDES
 

SEC Government-Business Forum on Small Business Capital Formation 

November 15, 2012 

A special “thank you” is due to Gerald Laporte and everyone else at the SEC who had a 
hand in organizing this terrific event. I also want to thank our distinguished panelists. The 
success of this gathering depends on your willingness to explore with the Commission what it 
takes for entrepreneurs and small companies to access the funding they need to start up and 
grow. 

Let me begin with the bottom line: Now more than ever we need to take concrete steps to 
promote small business.11 Particularly with the present state of our economy, small business 
capital formation must become a leading priority of the SEC. We need to promote small 
business because startups and growth companies create jobs and foster the opportunities that 
allow individuals to achieve their goals and aspirations. We all benefit when the economy is 
doing well and when individuals are able to fulfill their ambitions. 

We also all benefit when emerging enterprises innovate and spawn new technologies. 
Technological advances increase our standard of living by empowering us to work more 
productively; transact more efficiently; access information and knowledge like never before; and 
communicate with each other in previously unimaginable ways. As if this were not enough to 
justify promoting small business, there are the breakthroughs that lead to new treatments for 
devastating illness and disease. 

All of this—including the chance to back startups and other dynamic small businesses— 
also serves the interests of investors by affording them a wider array of investment options for 
putting their money to work. 

However, we cannot just assume that good ideas will bear fruit on their own. For small 
business to thrive, more is needed than an entrepreneur’s ingenuity, hard work, and 
determination. To prosper, small business needs capital. 

It is, of course, a positive sign that discussions continue to center on how best to promote 
small business. But, as I said at last year’s Forum, we cannot just talk about promoting small 
business; we need action. Not surprisingly, I am encouraged by the JOBS Act. The JOBS Act— 
given its goal of spurring economic growth and job creation by making it easier for businesses to 
find funding—is a significant step in the right direction. 

11 The views I express here today are my own and do not necessarily reflect those of the Securities and Exchange 
Commission or my fellow Commissioners. 
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The SEC also needs to take significant strides to promote small business. The 
Commission needs to move forward with a small business agenda that stresses small business 
capital formation as one of the agency’s key priorities. 

Year in and year out this annual Forum has resulted in specific recommendations for 
facilitating small business capital formation, and I have every reason to expect that the 
recommendations coming out of this 2012 Forum will warrant our serious consideration. 

In addition, I look forward to continuing to consider input from the SEC Advisory 
Committee on Small and Emerging Companies and its suggestions for promoting small business. 

Furthermore, a meaningful retrospective review of the Commission’s rules could reveal 
still more opportunities for regulatory change that makes a tangible difference for small business 
by opening up lower-cost pathways to capital. We need to be willing to reduce for small 
business existing regulatory burdens that create barriers to entry and that unduly hinder new and 
smaller companies when they try to get the funding they need to invest, hire, and compete. 

Even as new ideas are advanced for promoting small business, proceeding with our 
current rulemaking obligations under the JOBS Act should be at the top of any small business 
agenda. Entrepreneurs stand ready to get their enterprises off the ground and growing with the 
benefit of crowdfunding, and businesses await the opportunity to raise capital more efficiently 
once the ban on general solicitation under Rule 506 is lifted. 

Thank you again for joining us and for helping us consider how we can best fulfill the 
SEC’s mission, a fundamental feature of which is to facilitate capital formation. 
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REMARKS OF
 
SEC COMMISSIONER DANIEL M. GALLAGHER12
 

SEC Government-Business Forum on Small Business Capital Formation 

November 15, 2012 

You have continued the trend of overly kind introductions.  Thanks very much, Meredith.  
Thanks to the staff of Corp Fin for everything you do to facilitate this Forum, in particular, Gerry 
Laporte, your tireless efforts to focus on small business issues are a benefit not only to investors, 
not only to small businesses, but to the Commission, and we appreciate it very much. 

To repay you, Gerry, for all you do, I am going to have not only informal but very brief 
remarks to keep you on time.  I know you are very interested in keeping this on track. 

This is a great Forum. It’s great to see all the folks attending today.  I know there are 
others watching on the web, which is great.  It couldn’t be more timely.  Unfortunately, as I 
walked down the stairs today, I saw the news, very unfortunate jobs numbers, 439,000 
applications for unemployment, which far exceeded expectations. And so, I’d like to echo the 
sentiment of Commissioner Aguilar when he talked about how important small businesses are 
for job creation, and therefore, how important these efforts are to address joblessness.  Indeed, I 
think we all would agree that joblessness is the current war we are fighting. 

Unfortunately, the Commission is mandated in many ways to focus a lot of time and 
attention on the last war through Dodd-Frank mandates, some more targeted than others, and so 
it’s imperative that we not only use this Forum, but the mandates in the JOBS Act, to focus our 
attention and time on small business issues to facilitate capital formation and indeed, to focus, I 
think too, on investor choice. 

Investor protection isn’t only the notion of keeping things away from investors but 
providing choice that enables them to put capital at risk in a market that they are confident the 
SEC is policing for fraud. 

I also want to echo the sentiment from Commissioner Paredes on the importance of the 
Commission prioritizing a small jobs agenda, and I am glad to see there seems to be general 
agreement on that point. 

With that, I will turn it back over to Gerry and Meredith.  I will thank them again for 
facilitating this, and I wish you guys a great seminar today. 

12 The Securities and Exchange Commission, as a matter of policy, disclaims responsibility for any private 
publication or statement by any of its employees. The views expressed herein are those of the author and do not 
necessarily reflect the views of the Commission, other Commissioners, or the staff of the Commission. 
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Lastly, I want to echo one more colleague, Elisse Walter, by reminding everybody our 
doors are open, each of us.  Indeed, looking down here at the front row are some folks we were 
talking to yesterday.  You can’t assume that we, the Commissioners and our staff, get the type of 
learning that you can provide on a daily basis without you coming in the doors. We really 
appreciate you doing that, and we look forward to more and active interaction with you going 
forward. 
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CONSOLIDATED FORUM RECOMMENDATIONS13 

Set forth below are the 35 recommendations of the 2012 SEC Government-Business 
Forum on Small Business Capital Formation, consolidated from the three breakout groups of the 
Forum held on the afternoon of November 15, 2012.  The three breakout groups covered the 
following topics: Crowdfunding, Exempt Securities Offerings, and Securities Regulation of 
Smaller Public Companies.  After that date, the moderators of the breakout groups worked with 
their breakout group participants to refine each group’s recommendations. 

The recommendations are presented below in the order of priority established as the 
result of a poll of all participants in the breakout groups.14 The priority ranking is intended to 
provide guidance to the SEC as to the importance and urgency the poll respondents assigned to 
each recommendation. 

For additional clarity with respect to the interest in each broad area of discussion, the 
recommendations are also presented starting on page 29 by the breakout groups from which they 
originated.15 

Priority Recommendation 
Rank 

1 Required disclosure for crowdfunding issuers should be simple and allow for 
standardization, and take into account the size and stage of development of the 
issuer (including, specifically, whether the issuer is a start-up). [222 points; avg. 

13 The SEC conducts the SEC Government-Business Forum on Small Business Capital Formation, but does not 
endorse or modify any of the recommendations of the Forum. The recommendations are solely the responsibility of 
the Forum participants, who were responsible for developing them.  The recommendations do not necessarily reflect 
the views of the SEC, its Commissioners or any of the SEC’s staff members. 

14 In the poll, the participants were asked to respond whether the SEC should give “high,” “lower” or “no” priority 
to each of the 35 recommendations.  Of the 180 participants, 57 responded, a 32% response rate. Each “high 
priority” response was assigned five points, each “lower priority” response was assigned two points and each “no 
priority” or blank response was assigned zero points.  The total number of points assigned to each recommendation 
is shown in brackets after the text of the recommendation, as is the average assignment of points for the 
recommendation. The average assignment of points was determined for each recommendation by dividing the total 
number of points for a recommendation by the number of responses received (57). 

15 Of the 57 respondents to the poll, 32 were participants in the crowdfunding breakout group, 20 were participants 
in the exempt securities offerings breakout group and 12 were participants in the securities regulation of smaller 
public companies breakout group. Seven respondents participated in more than one breakout group. 
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Priority Recommendation 
Rank 

ranking 3.89] 

2	 Flexibility is needed on financial statement rules for crowdfunding issuers, 
especially where start-up companies are concerned. The Commission should 
consider raising the level at which audited financial statements are required. [208 
points; avg. ranking 3.65] 

3	 Either by interpreting “all investors” in Section 302 of the JOBS Act, entitled 
“Crowdfunding exemption,” as referring to non-accredited investors only, or by not 
applying the integration doctrine to Regulation D offerings made concurrently with 
crowdfunding offerings, the Commission should consider permitting concurrent 
offerings to be made on the same terms to accredited investors (with no investment 
limit) in excess of the $1 million limit. [193 points; avg. ranking 3.39] 

4	 Investors should be permitted to self-certify as to their statutory crowdfunding 
investment limits, and portals should be permitted to rely on certifications as to 
investment limits made by third parties (which may include portals or other 
platforms providing this service to others). [190 points; avg. ranking 3.33] 

5	 Crowdfunding portals are intended by statute to be qualitatively different from 
broker-dealers. While they do have some obligations and responsibilities, those 
responsibilities do not rise to the same level as those of broker-dealers, and they 
should not be subject to all the regulations that apply to broker-dealers. [189 points; 
avg. ranking 3.32] 

6	 There is a need for safe harbors (both for platforms and other parties in the
 
crowdfunding industry) explicitly permitting some of the activities that might 

normally be seen as either indicia of broker-dealer status or activities that are
 
subject to regulation (for example, activities that might otherwise be deemed
 
investment advice). [186 points; avg. ranking 3.26]
 

7	 The SEC should move with dispatch to finalize a rule eliminating the prohibition 
on general solicitation and general advertising for Rule 506 offerings in which the 
issuer takes “reasonable steps to verify” that purchasers of securities are accredited 
investors. The final rule should provide guidance through a non-exclusive list of 
safe harbors, including but not limited to a presumption of accreditation if the 
investor meets a minimum investment threshold established by the Commission. 
The guidance should allow for a sliding scale of steps necessary to verify 
accreditation based on the facts and circumstances surrounding the offering, such as 
the issuer’s familiarity and pre-existing relationship with the potential investor, 
how general solicitation has been used in the offering, and certification by third 
parties such as CPAs, attorneys, angel networks, broker-dealers or certain private 
services. The final rule should provide that the issuer will not lose the exemption if 
it relies in good faith on information which is falsely or fraudulently provided by 
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Priority Recommendation 
Rank 

the investor. [179 points; avg. ranking 3.14] 

8	 A safe harbor is needed for innocent violations of procedural or disclosure
 
requirements in a crowdfunding offering. [156 points; avg. ranking 2.74]
 

9	 The crowdfunding industry (including portals) should work together to standardize 
education materials, but some investor education materials (for example, those 
relating to dilution) may need to be mandated by the Commission. [145 points; avg. 
ranking 2.54] 

10	 The SEC should retain current income and net worth levels in the Regulation D
 
definition of “accredited investor.” [141 points; avg. ranking 2.47]
 

11	 With respect to the crowdfunding offering process, the market should be permitted 
to develop best practices wherever possible. [131 points; avg. ranking 2.30] 

12	 The SEC should promptly adopt rules implementing a new § 3(b)(2) exemption 
that preempts state law review and regulation (but not enforcement). The SEC 
should consider, among other means of accomplishing this: (a) making a 
Regulation A+ filed security a “covered security,” (b) adopting a “Qualified 
Purchaser” definition, and (c) preempting only state regulation that fails to comply 
with uniform state regulation guidelines adopted by NASAA in consultation with 
the SEC, or seeking any necessary legislation to so preempt state regulation. New 
regulations should provide for scaled disclosure based on, among other factors, size 
of offering, including unaudited financial statements for smaller offerings; and 
encourage user-friendly techniques such as Q&A. [113 points; avg. ranking 1.98] 

13A	 To improve public policy decision-making, the SEC should accelerate its data 
gathering and publication of data on costs of private placements and costs of being 
a smaller public company. [109 points; avg. ranking 1.91] 

13B	 The SEC should (a) adopt a “bad boy” rule that will, in practice, target the true bad 
actors without imposing a disqualification so broad as to affect persons who may 
not be true bad actors—such as persons who consent to the entry of judgments 
which do not also include meaningful monetary or other penalties; (b) not apply the 
rule retroactively to cover penalties or sanctions imposed with the consent of the 
actor (including plea agreements) prior to the adoption of the final rule; and (c) 
apply its final rule to all disqualification scenarios, including Regulation A (Rule 
262) and crowdfunding offerings. [109 points; avg. ranking 1.91] 

14	 The SEC should act promptly to define the term “qualified purchaser” under the 
Securities Act of 1933, so that securities will be considered “covered securities” for 
NSMIA purposes (and not subject to state securities review) if securities are 
offered or sold to a “qualified purchaser” under Regulation A+. This definition 
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Priority Recommendation 
Rank 

should have a meaningfully lower standard than the “accredited investor” 
definition. [105 points; avg. ranking 1.84] 

15	 The SEC should join with NASAA and FINRA in the effort to implement the basic 
principles of the ABA Task Force on Private Placement Brokers. Further, to 
achieve this goal we recommend that the SEC join NASAA and FINRA in 
developing a time frame of meetings on a regular basis (quarterly?)—with specified 
benchmarks—until a mutually agreeable regime of finder registration and 
regulation is achieved. [101 points; avg. ranking 1.77] 

16	 The SEC should initiate a top-to-bottom review of the private offering landscape 
post-JOBS Act to ensure a rational regulatory scheme, including providing greater 
guidance regarding integration of the new, as well as existing, exemptions from 
registration. [94 points; avg. ranking 1.65] 

17	 Given the advanced state of the SEC’s EDGAR database and the ease of accessing 
supplementary documents via the Internet, permit smaller reporting companies to 
use forward incorporation by reference for Form S-1 registration statements. [93 
points; avg. ranking 1.63] 

18	 The SEC should consider adoption of a true “micro-offering” exemption for non-
reporting companies with only minimal conditions (for example, for offerings only 
to “friends and family” well below the $1 million crowdfunding threshold). [90 
points; avg. ranking 1.58] 

19	 Strongly reconsider reversing the requirement of smaller reporting companies to 
submit financial information in XBRL format for periodic reports and other public 
filings based on its disproportionate burden in terms of cost and time, and because 
it is said few analysts (who primarily benefit from the use of XBRL) cover smaller 
reporting companies in any event. [89 points; avg. ranking 1.56] 

20	 Permit all public companies (regardless of public float or exchange-traded status) to 
utilize Form S-3 for primary and secondary offerings and recommend to Congress 
an amendment to Section 18 of the Securities Act to preempt state blue sky laws 
from applying for reporting issuers whose shares are not listed for trading on a 
national securities exchange. [85 points; avg. ranking 1.49] 

21	 Increase the maximum amount of public float in the definition of “smaller reporting 
company” to $250 million from $75 million. [84 points; avg. ranking 1.47] 

22	 Expand the exemption from the auditor attestation requirement of SOX Section 
404(b) to companies with less than $250 million of public float and possibly up to 
$500 million of public float. [82 points; avg. ranking 1.44] 
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Priority Recommendation 
Rank 

23	 Exempt permanently smaller reporting companies from holding the say on pay and 
frequency of say on pay voting provisions of Rule 14a-21 under the Exchange Act. 
[80 points; avg. ranking 1.40] 

24	 Add a general instruction to Regulation S-K that permits smaller reporting 
companies to omit disclosure pursuant to a line item in Regulation S-K in the event 
disclosure is not material from the perspective of a reasonable investor, similar to 
Rule 502(b) for purposes of disclosure under Regulation D. This would add an 
element of principles-based disclosure to Regulation S-K. [79 points; avg. ranking 
1.39] 

25	 The SEC, in cooperation with SBA, should identify potential regulatory and 

legislative initiatives to promote access to private capital by Small Business
 
Innovative Research grant awardees. [74 points; avg. ranking 1.30]
 

26	 Eliminate the applicability to smaller reporting companies of rules mandating 
disclosure with respect to conflict minerals, as well as reports by natural resource 
extraction issuers concerning payments made to a foreign government or the U.S. 
federal government in order to further the commercial development of oil, natural 
gas or minerals as such rules would be cost prohibitive on smaller natural resource 
companies. [72 points; avg. ranking 1.26] 

27A	 Through all applicable divisions of the SEC, take steps with the national securities 
exchanges to lower the $40 million required size of a public offering following a 
reverse merger to eliminate the so-called “seasoning” requirement that delays 
listing an issuer for more than one year notwithstanding otherwise meeting all other 
quantitative and qualitative listing requirements. [71 points; avg. ranking 1.25] 

27B	 Expand the availability of universal shelf registration statements to smaller 
reporting companies under Offering Reform 2.0, subject to an issuer’s continuing 
timely and current public information. [71 points; avg. ranking 1.25] 

28	 Implement a pilot program to study the effects of an increase in tick size (of greater 
than $0.01) on the availability of broker/dealers making markets in or otherwise 
handling trading in the shares of smaller public companies. Alternatively, permit an 
issuer’s board of directors to determine the appropriate minimum spread between 
the bid and ask prices for an issuer’s stock. [67 points; avg. ranking 1.18] 

29A	 As has been generally recommended since 2008, Rule 144(i) should be amended to 
provide shell company relief two years after its Form 8-K is filed reporting it is no 
longer a shell company. [66 points; avg. ranking 1.16] 

29B	 Increase the asset threshold under Section 12(g) of the Exchange Act, which 

together with the number of record holders threshold triggers an obligation to 
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Priority Recommendation 
Rank 

register a class of securities under such Act, from $10 million to $100 million. [66 
points; avg. ranking 1.16] 

30	 Add an alternative definition of “smaller reporting company” as any public 
company with less than $100 million in annual gross revenue for its prior full fiscal 
year and less than $700 million in public float. [65 points; avg. ranking 1.14] 

31	 Eliminate the 1/3 cap on the amount of securities that can be registered on Form S-
3 by public companies with a public float of less than $75 million. [62 points; avg. 
ranking 1.09] 

32	 Reduce the holding periods for the resale of restricted securities of reporting 
companies under Rule 144 from 6 to 3 months (with current public information) 
and 12 to 6 months (for legend removals with no information requirement). [49 
points; avg. ranking 0.86] 
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FORUM RECOMMENDATIONS BY BREAKOUT GROUP 

Set forth below are the recommendations of participants in each of the three Forum 
breakout groups in order of priority, as discussed in footnote 14 on page 23. 

Crowdfunding Breakout Group Recommendations 

Priority 
Rank 

Recommendation 

1 Required disclosure for crowdfunding issuers should be simple and allow for 
standardization, and take into account the size and stage of development of the 
issuer (including, specifically, whether the issuer is a start-up). [222 points; avg. 
ranking 3.89] 

2 Flexibility is needed on financial statement rules for crowdfunding issuers, 
especially where start-up companies are concerned. The Commission should 
consider raising the level at which audited financial statements are required. [208 
points; avg. ranking 3.65] 

3 Either by interpreting “all investors” in Section 302 of the JOBS Act, entitled 
“Crowdfunding exemption,” as referring to non-accredited investors only, or by not 
applying the integration doctrine to Regulation D offerings made concurrently with 
crowdfunding offerings, the Commission should consider permitting concurrent 
offerings to be made on the same terms to accredited investors (with no investment 
limit) in excess of the $1 million limit. [193 points; avg. ranking 3.39] 

4 Investors should be permitted to self-certify as to their statutory crowdfunding 
investment limits, and portals should be permitted to rely on certifications as to 
investment limits made by third parties (which may include portals or other 
platforms providing this service to others). [190 points; avg. ranking 3.33] 

5 Crowdfunding portals are intended by statute to be qualitatively different from 
broker-dealers. While they do have some obligations and responsibilities, those 
responsibilities do not rise to the same level as those of broker-dealers, and they 
should not be subject to all the regulations that apply to broker-dealers. [189 points; 
avg. ranking 3.32] 

6 There is a need for safe harbors (both for platforms and other parties in the 
crowdfunding industry) explicitly permitting some of the activities that might 
normally be seen as either indicia of broker-dealer status or activities that are 
subject to regulation (for example, activities that might otherwise be deemed 
investment advice). [186 points; avg. ranking 3.26] 

7 A safe harbor is needed for innocent violations of procedural or disclosure 
requirements in a crowdfunding offering. [156 points; avg. ranking 2.74] 
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Priority 
Rank 

Recommendation 

8 The crowdfunding industry (including portals) should work together to standardize 
education materials, but some investor education materials (for example, those 
relating to dilution) may need to be mandated by the Commission. [145 points; avg. 
ranking 2.54] 

9 With respect to the crowdfunding offering process, the market should be permitted 
to develop best practices wherever possible. [131 points; avg. ranking 2.30] 

Exempt Securities Offerings Breakout Group Recommendations 

Priority Recommendation 
Rank 

1	 The SEC should move with dispatch to finalize a rule eliminating the prohibition 
on general solicitation and general advertising for Rule 506 offerings in which the 
issuer takes “reasonable steps to verify” that purchasers of securities are accredited 
investors. The final rule should provide guidance through a non-exclusive list of 
safe harbors, including but not limited to a presumption of accreditation if the 
investor meets a minimum investment threshold established by the Commission. 
The guidance should allow for a sliding scale of steps necessary to verify 
accreditation based on the facts and circumstances surrounding the offering, such as 
the issuer’s familiarity and pre-existing relationship with the potential investor, 
how general solicitation has been used in the offering, and certification by third 
parties such as CPAs, attorneys, angel networks, broker-dealers or certain private 
services. The final rule should provide that the issuer will not lose the exemption if 
it relies in good faith on information which is falsely or fraudulently provided by 
the investor. [179 points; avg. ranking 3.14] 

2	 The SEC should retain current income and net worth levels in the Regulation D 
definition of “accredited investor.” [141 points; avg. ranking 2.47] 

3	 The SEC should promptly adopt rules implementing a new § 3(b)(2) exemption 
that preempts state law review and regulation (but not enforcement). The SEC 
should consider, among other means of accomplishing this: (a) making a 
Regulation A+ filed security a “covered security,” (b) adopting a “Qualified 
Purchaser” definition, and (c) preempting only state regulation that fails to comply 
with uniform state regulation guidelines adopted by NASAA in consultation with 
the SEC, or seeking any necessary legislation to so preempt state regulation. New 
regulations should provide for scaled disclosure based on, among other factors, size 
of offering, including unaudited financial statements for smaller offerings; and 
encourage user-friendly techniques such as Q&A. [113 points; avg. ranking 1.98] 

4A	 To improve public policy decision-making, the SEC should accelerate its data 
gathering and publication of data on costs of private placements and costs of being 
a smaller public company. [109 points; avg. ranking 1.91] 
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Priority 
Rank 

Recommendation 

4B The SEC should (a) adopt a “bad boy” rule that will, in practice, target the true bad 
actors without imposing a disqualification so broad as to affect persons who may 
not be true bad actors—such as persons who consent to the entry of judgments 
which do not also include meaningful monetary or other penalties; (b) not apply the 
rule retroactively to cover penalties or sanctions imposed with the consent of the 
actor (including plea agreements) prior to the adoption of the final rule; and (c) 
apply its final rule to all disqualification scenarios, including Regulation A (Rule 
262) and crowdfunding offerings. [109 points; avg. ranking 1.91] 

5 The SEC should join with NASAA and FINRA in the effort to implement the basic 
principles of the ABA Task Force on Private Placement Brokers. Further, to 
achieve this goal we recommend that the SEC join NASAA and FINRA in 
developing a time frame of meetings on a regular basis (quarterly?)—with specified 
benchmarks—until a mutually agreeable regime of finder registration and 
regulation is achieved. [101 points; avg. ranking 1.77] 

6 The SEC should initiate a top-to-bottom review of the private offering landscape 
post-JOBS Act to ensure a rational regulatory scheme, including providing greater 
guidance regarding integration of the new, as well as existing, exemptions from 
registration. [94 points; avg. ranking 1.65] 

7 The SEC should consider adoption of a true “micro-offering” exemption for non-
reporting companies with only minimal conditions (for example, for offerings only 
to “friends and family” well below the $1 million crowdfunding threshold). [90 
points; avg. ranking 1.58] 

8 The SEC, in cooperation with SBA, should identify potential regulatory and 
legislative initiatives to promote access to private capital by Small Business 
Innovative Research grant awardees. [74 points; avg. ranking 1.30] 

Securities Regulation of Smaller Public Companies Breakout Group Recommendations 

Priority Recommendation 
Rank 

1	 The SEC should act promptly to define the term “qualified purchaser” under the 
Securities Act of 1933, so that securities will be considered “covered securities” for 
NSMIA purposes (and not subject to state securities review) if securities are 
offered or sold to a “qualified purchaser” under Regulation A+. This definition 
should have a meaningfully lower standard than the “accredited investor” 
definition. [105 points; avg. ranking 1.84] 

2	 Given the advanced state of the SEC’s EDGAR database and the ease of accessing 
supplementary documents via the Internet, permit smaller reporting companies to 
use forward incorporation by reference for Form S-1 registration statements. [93 
points; avg. ranking 1.63] 
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Priority Recommendation 
Rank 

3	 Strongly reconsider reversing the requirement of smaller reporting companies to 
submit financial information in XBRL format for periodic reports and other public 
filings based on its disproportionate burden in terms of cost and time, and because 
it is said few analysts (who primarily benefit from the use of XBRL) cover smaller 
reporting companies in any event. [89 points; avg. ranking 1.56] 

4	 Permit all public companies (regardless of public float or exchange-traded status) to 
utilize Form S-3 for primary and secondary offerings and recommend to Congress 
an amendment to Section 18 of the Securities Act to preempt state blue sky laws 
from applying for reporting issuers whose shares are not listed for trading on a 
national securities exchange. [85 points; avg. ranking 1.49] 

5	 Increase the maximum amount of public float in the definition of “smaller reporting 
company” to $250 million from $75 million. [84 points; avg. ranking 1.47] 

6	 Expand the exemption from the auditor attestation requirement of SOX Section 
404(b) to companies with less than $250 million of public float and possibly up to 
$500 million of public float. [82 points; avg. ranking 1.44] 

7	 Exempt permanently smaller reporting companies from holding the say on pay and 
frequency of say on pay voting provisions of Rule 14a-21 under the Exchange Act. 
[80 points; avg. ranking 1.40] 

8	 Add a general instruction to Regulation S-K that permits smaller reporting 
companies to omit disclosure pursuant to a line item in Regulation S-K in the event 
disclosure is not material from the perspective of a reasonable investor, similar to 
Rule 502(b) for purposes of disclosure under Regulation D. This would add an 
element of principles-based disclosure to Regulation S-K. [79 points; avg. ranking 
1.39] 

9	 Eliminate the applicability to smaller reporting companies of rules mandating 
disclosure with respect to conflict minerals, as well as reports by natural resource 
extraction issuers concerning payments made to a foreign government or the U.S. 
federal government in order to further the commercial development of oil, natural 
gas or minerals as such rules would be cost prohibitive on smaller natural resource 
companies. [72 points; avg. ranking 1.26] 

10A	 Through all applicable divisions of the SEC, take steps with the national securities 
exchanges to lower the $40 million required size of a public offering following a 
reverse merger to eliminate the so-called “seasoning” requirement that delays 
listing an issuer for more than one year notwithstanding otherwise meeting all other 
quantitative and qualitative listing requirements. [71 points; avg. ranking 1.25] 

10B	 Expand the availability of universal shelf registration statements to smaller 
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Priority Recommendation 
Rank 

reporting companies under Offering Reform 2.0, subject to an issuer’s continuing 
timely and current public information. [71 points; avg. ranking 1.25] 

11	 Implement a pilot program to study the effects of an increase in tick size (of greater 
than $0.01) on the availability of broker/dealers making markets in or otherwise 
handling trading in the shares of smaller public companies. Alternatively, permit an 
issuer’s board of directors to determine the appropriate minimum spread between 
the bid and ask prices for an issuer’s stock. [67 points; avg. ranking 1.18] 

12A	 As has been generally recommended since 2008, Rule 144(i) should be amended to 
provide shell company relief two years after its Form 8-K is filed reporting it is no 
longer a shell company. [66 points; avg. ranking 1.16] 

12B	 Increase the asset threshold under Section 12(g) of the Exchange Act, which 
together with the number of record holders threshold triggers an obligation to 
register a class of securities under such Act, from $10 million to $100 million. [66 
points; avg. ranking 1.16] 

13	 Add an alternative definition of “smaller reporting company” as any public 
company with less than $100 million in annual gross revenue for its prior full fiscal 
year and less than $700 million in public float. [65 points; avg. ranking 1.14] 

14	 Eliminate the 1/3 cap on the amount of securities that can be registered on Form S-
3 by public companies with a public float of less than $75 million. [62 points; avg. 
ranking 1.09] 

15	 Reduce the holding periods for the resale of restricted securities of reporting 
companies under Rule 144 from 6 to 3 months (with current public information) 
and 12 to 6 months (for legend removals with no information requirement). [49 
points; avg. ranking 0.86] 
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BREAKOUT GROUP PARTICIPANTS 

The participants identified below took part either in person or by telephone conference 
call in the Forum afternoon breakout groups on November 15, 2012.  These participants 
formulated the Forum recommendations set forth beginning on page 23 and were later given an 
opportunity to participate in a poll to prioritize the recommendations. 
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Quadrivium Partners, LLC 
Alexandria, Virginia 
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Tad Cook 
Cook Business Law, PLLC 
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