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Stephen Graham: Okay, well, welcome everyone. This is nice to see familiar faces. Good to
meet new ones. I'm assuming that someone did the math and we have a quorum.

Gerry Laporte: Yes, sir.

Stephen Graham: All right. Well, welcome to the Committee members. Welcome to the staff,
and again, thank you very much. I think the Committee owes a debt of gratitude to all the work
that the staff does do on our behalf, and we thank you for that. Commissioner Gallagher was
going to join us, but I guess not yet. Okay. So you guys let us know when he arrives. Okay.

The first thing I want to do is just review the agenda for today. We're going to start by spending
the morning addressing two proposed recommendations, which by now you've had an
opportunity to review. The first one is dealing with Section 12(g) and the so-called 500
shareholder rule, which is shorthand for a bunch of things. The second is dealing with early-
stage offerings focusing on revitalizing Regulation A and facilitating crowdfunding in some form.
We will, of course, have a discussion and following that discussion we will decide what
recommendations to make to the Commission, if any.

As you know, we issued our first recommendation to the Committee last month. We asked for
immediate action to relax or modify the restrictions on general solicitation and general
advertising to permit it in the context of 506 offerings that are made solely to accredited
investors. We'll be hearing from the Commission in due course, but nothing to report on that
today. Our thinking with these early recommendations is to work to effect immediate relief at
some level, recognizing that the relief contemplated may be incomplete and certainly not
comprehensive and also recognizing that early actions may be superseded in the future by more
comprehensive action, but we believe that this approach is preferable to waiting months or
perhaps even years for some relief while developing something that might be considered more
comprehensive. As you know, our reason for being is to help to effect regulatory change that
will facilitate access to capital by small and emerging companies, facilitate trading in those
securities, and ease the compliance burden on such companies. And in the coming months we
intend to develop a comprehensive strategy for accomplishing these objectives and the idea is
to, by developing a series of recommendations along the way, that again, if acted upon will
effect meaningful change.

After we address the recommendations, we will break for lunch. You are going to be on your
own for lunch. I think in your materials before you there are some ideas of some nearby places.
We will then reconvene promptly at 2:00. At 2:00 we will be joined by Kate Mitchell, who is one
of the managing directors at Scale Venture Partners, and who is also -- just happens to be the
chairman of the IPO Task Force. Kate will in turn be joined by one of her Task Force colleagues,
Joel Trotter of Latham and Watkins. And they will give a presentation on the work of the Task
Force and we all, as you recall, discussed it briefly at our last in-person meeting. And what we
will do is, you know, listen to the presentation and this is just like junior high.

[laughter]

This will be an information item and we'll listen, learn, generate ideas for this Committee -- that
this Committee might, you know, for action that this Committee might take. After the Task
Force presentation we will discuss the next steps and then adjourn. So that is a review of our
agenda. Commissioner Gallagher has arrived. Commissioner Gallagher. Ah, there you are.
Good. Usually when you've arrived you don't hide behind a post, but it's -- well -- well,
welcome. It's nice to have you here. Before we then turn to kind of the work of this morning,
which is taking a look at the recommendations that have been circulated, first I would like to
acknowledge the chairman of the SEC, Mary Schapiro, and turn the mic over to her for a few
remarks.



Mary Schapiro: Thank you very much. I really just wanted two seconds to welcome everybody
back to the Securities and Exchange Commission for the second meeting of the Advisory
Committee and to thank you for your continued commitment and contribution to the Committee
and its great work. As we seek to balance our investor protection mandate with the important
task of facilitating capital formation for America's small and emerging businesses, the businesses
most responsible, as I talked about last time, for job creation and economic growth, your ideas
continue to be an extremely important addition to the process and to our thinking.

So I want to thank you in particular for your recommendation regarding restrictions and general
solicitation in the private offering rules. These recommendations will become an important part
of the work the Commission and the staff will consider as we work on revisions to the rules in
light of the current environment in which we operate, with heavily information technology-based
media and communications.

I think today's discussion also will further improve our understanding of the relationship between
investor protection and 21st century capital formation. So your insights on capital raising
initiatives, like crowdfunding and new Reg A exemptions, and the triggers for public reporting,
the IPO on-ramp, all of those will give us further guidance as we consider regulatory revisions in
these areas. And as of course you know, this week in particular these recommendations aren't
important just to the SEC or to me, but to the president and to Congress as well and I think they
will -- they are coming at really the perfect time to have a real influence on the financial
environment for years to come. So I'm looking forward to the discussion this morning and
hearing your thoughts and ideas and recommendations and again, I really just want to thank
you for being part of what is a very important effort. Thanks.

Stephen Graham: Okay, well, thank you, Mary. Anything else? Gerry? Lona? Meredith?
Jennifer? Okay. Okay.

Let's turn to the first recommendation, on triggers for registration and public reporting and
suspension of reporting obligations. To again set the stage a little bit, just to review, under
section 12(g) of the 34 Act, a company is required to become a public company, as you know,
without actually going public if it has 500 or more shareholders of record and assets of at least --
assets exceeding $10 million. Also under Section 12(g), generally a reporting company may
suspend its reporting obligations if the number of record shareholders falls below 300. Where
this leads us is that some private companies may be required to register and begin reporting
sooner than desired and at a time that may not be in the best interest of the company or the
best interest of the company’s shareholders, or companies may be driven to manage their capital
raising efforts or their, at least to some degree, their equity compensation policies to avoid
registration, which again, may be -- may not be in the best interest of the company or the
company’s shareholders. In addition, companies that are already reporting companies can go
dark if they fall below 300 shareholders of record. And since shares of public companies tend to
be held in street name instead of in the name of the beneficial owner, and with private
companies the beneficial owner and the record holder tend to be one in the same, you could end
up with a result where a privately held company with 500 beneficial owners could be forced to
become a reporting company while a reporting company that has 10 times that number in
beneficial holders could suspend reporting.

The 500 and 300 thresholds have been in place since 1964. Times have changed. At the time,
many public companies whose shares were actively traded were not traded on exchanges and
so, as a result, they were not subject to the ‘34 Act reporting requirements or proxy rules or
short-swing trading rules. With section 12(g), the Congress sought to correct that, and
Congress had in mind, you know, companies that, again, had sufficiently active trading markets
and where the public interest was at such a level that mandatory disclosure was necessary to
ensure protection for investors. I'm not sure what the right answer is, but I'm pretty sure I



know what the wrong answer is. I think numbers that are determined in 1964 bear little
relevance to today's markets. Most private companies that are confronted with this issue do not
have shares that are being actively traded and thus not the intended target of Section 12(g).
And the whole concept of record holder has changed. It is no longer a reasonable surrogate for
beneficial owner as it was in 1964.

So, then when you turn to community banks and their unique circumstances, I think that that
sector has been hit, you know, particularly hard. I do recognize that this is a complicated
problem of should we be focused on trading volume or humber of shareholders? Should there be
different numbers for different industries? How do you count beneficial owners? Do you count
employees? Do you count accredited investors? What's the impact of evolving platforms like
SecondMarket? And, I know that further study is required, but I would've liked to nonetheless
strongly encourage immediate interim relief in the form of raising the thresholds significantly and
that's kind of what is on the table this morning. And I think that I'd like to begin the discussion
and hear your comments and again, in commenting, think about the extent to what there should
be a distinction between the thresholds for community banks and other industries, whether the
test should be beneficial owners or record holders, and as far as changing those thresholds to
provide for interim relief, and what those humbers should be. So, any -- who would like to
begin?

Leroy Dennis: Leroy Dennis. I think you raised some of the questions that I had and I guess
I'm a little troubled by the definitive nature of the recommendation. I hear your points about
how this provides some interim relief until the SEC can study this situation further, which is
really what I think needs to happen, because I really can't sit here and say 1,000 is the right
number or beneficial holders are the right number. I would like to say I think the SEC needs to
study those two issues. My concerns would be before we go down the road of beneficial owners,
do we know that that's not going to put an undue cost burden on smaller companies to
determine that number? They haven't had to do that in the past, so does that all of the sudden
put a new system in place that they have to be able to track and how difficult that is for them?
And I don't know the answer to that. And then I'm a little concerned, you know, if 1,000 is the
interim step, what impact does going to 1,000 have? Does that exempt another 1,000
companies or another 5,000 companies? And I don't know that answer. So, I'd be curious as to
what impact this interim recommendation would have on the issuers out there and does it satisfy
the objectives we're trying to get to?

Stephen Graham: Thank you, Leroy. I don't know what the cost is. Maybe the staff might
have some ideas. I think that that's -- backing up a step. Those are just the kind of details that
the SEC is going to -- would dive into before issuing any kind of -- before acting on any of our
recommendations. And what we need to do is to formulate recommendations that we think are
appropriate to correct issues that we think are out there and then the devil, of course, is going to
be in the details and a lot of that is going to be left up to the staff. I'm -- I'd only be guessing,
but I would imagine that the cost to most companies to determine the number of beneficial
owners, I would just guess that it wouldn't be that burdensome. I mean clearly with privately
held companies you know who your shareholders are, so it's not an issue coming from that
direction.

As far as small public companies are concerned, you know, most of the smaller companies that I
have represented, they've had a pretty good sense for how many beneficial holders they've had,
because I have represented companies that have been kind of pretty -- kind of coming pretty
close to the going dark option and one of the issues there is okay, we're going to go through all
this time and effort to deregister, what happens if these -- if the brokers just suddenly just kind
of, you know, blow out all those shares into the individual shareholders, and suddenly when you
thought you had 299 shareholders, you know, you're back up to 5,000. So, they tend to have a
handle on it, but again, I think that's something that would require a real look as opposed to
kind of an educated guess.



And then your impact. I think that's, again, you know, important. I don't know what the
number is. I know that if you push the threshold up to 1,000 or 2,000, I'm not sure if you can
find the number, you know. Maybe it's possible, but I'm not sure that information would be
available.

Meredith Cross: I mean, that is one of the things that the staff study would be looking at. Itis
very difficult to get that information, however, because these are private companies. And so you
know that it would provide relief to some number of companies, but you don't have any way of
knowing until we can find a way into this data to know just how many it is. I think if there was a
rule proposal it would ask for comment on that. So we're trying to seek that data now.

Stephen Graham: You know, certainly it would be of my own experience with clients is that I
say oh, getting close to 500, and every one of those situations having 1,000 would be better.
Then you can push out a year or so, whatever it takes, and then you can go, oops, I'm getting
close to 1,000. But -- so, you know, again, there's going to be some number and currently there
would be some relief, but I'm not -- I can't tell you exactly what that would be.

Leroy Dennis: Excuse me. Would the staff know how many companies, say in the last year,
were caught by the 500 number rule and then started to file? I mean, that might bea --1
mean, are we talking 10 companies? Are we talking 5,000 companies?

Lona Nallengara: That's a hard number. That's hard to identify simply by filings that are
made, because companies, anecdotally we hear companies see them getting towards 500 and
start making plans for becoming a public company. That may change their timetable for doing
an IPO. That may set their timetable for preparing their Form 10 and they may, rather than trip
over their 500 threshold, they may plan to -- plan for the time, so -- and no one -- I haven't
seen, and maybe someone does, they don't usually say we're filing this because we've --
sometimes they may indicate that, but we -- it's hard for us to gather that data simply by the
filings. We -- part of the work of the study would be looking at companies that have gone public
over the last number of years in various different ways, whether it's an IPO, whether it's through
a Form 10, sort of backing into becoming a public company, and then trying to find out what was
the reason and what may have -- what challenges, if any, the companies faced with respect to
the -- with respect to the reporting thresholds as they entered into the process of becoming a
public company.

Stephen Graham: And again, that would be --
Meredith Cross: You know --
Stephen Graham: -- pardon me.

Meredith Cross: -- I was going to say one other point is that the other concern is that
companies just have to change their capital raising plans because they're heading to 500. So it
may be that they don't come register with us because they hit 500, they then no longer can
include employees in their plans or they can no longer provide stock to vendors, things like that
where they -- so they just have to change their capital raising because of hitting the 500 I think.
So you hear it could come in any number of ways, I guess, is a part of the problem and why is
this, frankly, so difficult to get your arms around. We are looking through the study at the IPOs
over the time period to see how many holders they had so you can get a sense for whether
companies that are coming public would've been hitting the numbers, but I don’t know that that
will tell much of the story, frankly.

Stephen Graham: And the only thing I was going to say is that that number would be
interesting, but I'm not sure how important it would be in the final analysis. I think your first



number is the key one. Now how many companies are actually out there saying okay, I'm not
going to do -- I'm going to change the way I operate because of this threshold that I just can't
cross? And you could have two companies that cross because of the 10,000 that really see that
as an effective barrier and alter the way they do business as a result. Greg.

Gregory Yadley: Hi. Greg Yadley. I agree with your first statement that a threshold that was
set that many years ago, given all the changes, is probably outdated and I'm in favor of raising
the number, but it seems that the discussion ought to start with who we're trying to protect. So,
you know, is it a large group of widely-dispersed shareholders who otherwise don't have any
access to information? And if it is, we can certainly pick a number and maybe it's arbitrary.
Probably will be, but that's okay because we've decided that below this we're not going to
regulate it in the same way.

I think the employee issue is a real one and that is more easily addressed, particularly where
stock is used as compensation. The idea is that those individuals, if they exercise their options
or if they get restricted shares, they're not going to sell the shares outside of the company. It
may be tied to their employment or a shareholder's agreement or by-laws that require that they
be bought back by the company or something that like. So I think we could address that now
and I'm in favor of that. I also believe that financial institutions who are regulated, admittedly
not in the same way that the SEC regulates a company, but there is financial information out
there and available on a fairly real-time basis, at least quarterly, and there are inspections by
regulatory agencies. So there are protections and certainly I represent a number of community
banks, public and private. It's a huge issue for them and I would like to see relief on that front
now.

But the larger issue is having decided who we want to protect, all these other things that we're
going to be talking about. What does it mean if you have to register? And today it clearly is a
daunting task, even with the smaller reporting company regulations. Overall it's a really big
deal, so we're going to address those things. I'm not suggesting we wait until we solve that
before we hit the threshold, because it'll probably take too long. But I'm not sure I'm ready to
tell the SEC it's our recommendation that they ought to make a change right now without
thinking about: who are we trying to protect? I think we can, as I said, attack it on some known
fronts, address the employee issues, as we already have with options, and maybe there's
enough information already that we could talk to vendors or a class of persons who do a certain
amount of business with the company, and then with financial institutions.

Heath Abshure: I want to provide, I think, the state securities regulators’ view on this topic and
I think it really dovetails with Mr. Yadley's comments. States aren't opposed to changing any of
these triggers; however, we think the triggers need to be based on the clients we're looking to
protect or the legitimate secondary trading markets, really. The triggers ought to be based upon
the need to ensure an efficient, accurate secondary trading market and for the states we believe
that's based upon an assessment of who -- how many -- how big is that secondary trading
market? Who are the players there? And we think that count should be based upon beneficial
owners, as a more accurate measure. We think it also ought to include accredited investors.

Getting to your employee comments, Mr. Yadley, I think that, as you said, if they're locked up
and they're not in the market, they shouldn't count. If they're out there trading in the market,
they should. So we're not opposed to changes that reflect this view that the real point of
Exchange Act reporting is to facilitate that secondary trading market; however, we would be
opposed to any change that would -- could or would facilitate the existence of a secondary
market without meaningful, accurate material information.

Stephen Graham: Thank you, Heath.

David Bochnowski: Steve, if I might.



Stephen Graham: Oh, please.

David Bochnowski: I think you framed the issue very well and we're all trying to determine
what's the right number regardless of whether we're counting it as record shareholders or
beneficial owners. To answer a specific question that was asked of me and I went back and did
our homework, we have roughly 416 shareholders in our $650 million company that has roughly
$60 million worth of capital. On an average day we trade 200 shares, which isn't a whole lot.
Our record shareholders count is 416. We think that our beneficial shareholders is somewhere in
the area of 900 and the way we came to that, and it's very hard to put a pencil to it and get an
exact number, but when you go out to do your proxy statement, those who are holding a record
name have to send us a request for the number of annual reports and proxies that we have to
send them so they can send them forward. So that's how we get to that number.

Remarkably, we have several single shareholders, several shareholders that have three shares,
some that have five, and that's because probably grandma and grandpa or somebody's aunt and
uncle thought it would be great for someone to have shares of the bank stock and I think that
applies not only to banks, but probably to some small companies.

I would express the concern that I'm not sure we have the proper predicate yet for shifting from
record shareholders, which is where the world seems to have been, to beneficial shareholders.
This discussion starts that process, but I would agree that I'm not prepared to do that, because
we don't seem to have enough information. We do know that the SEC Small Business Forum
that was held here at the SEC in November of 2011, part of the recommendations in there were
several very good recommendations, one of which was to take Reg A to $50 million. Another
was to take the thresholds to 250 shareholders of -- 2,500 shareholders of record, and that was
from individuals who were small business owners who were at that particular forum. We also
know that the House of Representatives passed HR-1965 this year, which was admittedly a carve
out for the banking industry, but it took the number of record shareholders to 2,000, and for
exiting and deregistering and I really object a little bit to that "going dark" phraseology, because
some companies actually make a good strong corporate decision that they are better off not
having to pay the cost of continuing to be a public company because it hurts their capital
formation and their leverage. It hurts the way they have chosen to run their companies. And so
I think there are good legitimate reasons why companies deregister. I would also recognize and
acknowledge, as we all do, that there are clearly abuses and that's part of what we're trying to
resolve here. So we have to have a balance and I think we have to have more information.

I would also add that the GAO just this January issued a report on small institution -- small
financial institution capital formation. And it found that 89 percent of all those who were polled
and there's roughly 5,000 banks that probably were in that study, 89 percent found that the
climate for access to capital was not very good and 86 percent found that laws and regulations
for raising capital, including the 500 shareholder rule, which was mentioned I guess voluntarily
by a number of respondents, was part of the problem.

So my point is this, is that I think we need to have a little more time to study. We're going to,
later on this afternoon, hear a very good discussion, I think on some scaling principles. And part
of the testimony that was given in Congress there on that particular subject had to deal with, I
guess, Barry Silbert and I read his testimony that was sent to us. He said very clearly that from
his point of view that the 500 shareholder rule, record owner rule, was a disincentive for small
companies to hire. And so those are all issues that we have to deal with here and I realize we're
trying to get to the right number.

So as we approach that, it seems to me that we need to have further information so that we can

arrive at the right number that does not provide disincentives. In our company right now if we
were to adopt this, these rules are more restrictive, if we were to follow this beneficial rule that's
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being suggested. Because I think in our circumstances it would be almost impossible to get
under 500, because you have those single shareholders. And yet we have a very small capital
base and hopefully we run our company well, but I think it would become very difficult for us and
perhaps for other banking institutions to be in that same place.

And I only have one other fact. The community banking industry roughly is 11 percent of the
total asset base of all banking assets in the United States and yet, as I mentioned the last time
we were here, those institutions are roughly 40 percent of all small business lending in the
United States. So if they can't have capital formation that avoids SEC rules, and I don't mean
that in a negative way, I mean they don't want to take on the additional cost of being an SEC
registrant, that impacts them dramatically. In addition, those same banks hold 76 percent of all
loans that are agriculture related in the United States and the problem is that those small
companies at some point have continuing costs that are going up. If they choose not to take on
the additional cost of being regulated, or if they're trying to exit the regulatory structure on the
SEC side so they will diminish those costs, if those factors come into play in a manner in which
they can either -- they have to no longer be in business, that they have to have an exit strategy,
then the question is who's going to do the small business lending and who's going to do the
agriculture lending?

Stephen Graham: Thank you, David. I think those are great, great comments.

John Borer: Steven. Excuse me. Could I just make one comment quickly?

Stephen Graham: Sure. I'm not cutting off the discussion. I was just saying thank you, David.
John Borer: Oh, okay.

Stephen Graham: And I think your, you know, certainly your point about changing from record
holders to beneficial owners on the basis of the way things operate currently, is -- that's a point
well taken. John.

John Borer: Thank you. John Borer. This is one subject matter I don't have a big amount of
dog in the hunt, so to speak, as I do with some of the things we're going to talk about later
today, but it seems to me that the intent of the rule here is to protect beneficial holders and not
record holders, the people who own the securities beneficially. But the record holder definition is
there because it's easy to find. It's to find what the stock ledger books say and, as a result,
we've seen, and I've had some of my competitive brethren on Wall Street take advantage and,
the last couple of years specifically with respect to some of the high flyers, the Facebooks, et
cetera, create SPVs where they'll sell 99 people interest in the SPV and then they'll go buy a
bunch of secondary Facebook stock or one of the other companies to make that just be one
record holder. I think the ambiguity created around those types of vehicles needs to be taken
into account in whatever the assessment is here that takes place, as I think it would be with
respect to an ESOP plan. And I think there's probably specific provisions for ESOPs and how
many holders there are in those types of things, but if truly the beneficial holder test is what's
applied and, as David just said, ambiguity created in even knowing what that is, I think it could
create a lot of burdens, but those two things need to be reconciled. And whether it's 500, 1,000,
or 5,000, if these pieces are left in place where the rules can be circumvented by creating these
pass-through vehicles or even, for example, private pocket at Wellington that runs money for
private accounts, may be one entity, but it may be managing it for, you know, 50- or 100,000
individual investors who have chosen to go into an asset class with a little bit more return
potential. So, those points I think need to be evaluated as those pieces are taken into account.
I'm sure the staff has already thought of these things, but I think that goes back to the root of
what -- who's benefiting and also what the costs are going to be, not only to the companies, but
to the brokerage community, for example, having to comply with these rules. If we just have to
get close it's one thing. If we have to comply and all of the sudden have an additional set of



restrictions all the way up to who owns these certs, especially today, because most certs are
electronic. I think it's going to be a lot of work.

Stephen Graham: Thanks, John. Catherine.

Catherine Mott: I explained to others earlier, this is my first meeting. I had missed the first
meeting. I'm with Blue Tree Capital Group and Blue Tree Allied Angels. We're a professionally
managed angel group in Pittsburgh. I'm also chairman of the board at the Angel Capital
Association. So, there's about 370 professionally managed angel groups in the U.S. and Canada,
so we deploy a lot of capital. So the only comment I have, I said to Gerry earlier, I'm not the
legal guy here. I'm the operator. So, as I think about all the things that you're talking about,
I'm thinking about how this impacts what we do and how we operate, and I heard Heath allude
to this earlier, and one of the things, whatever the rule making becomes, I would hope that we
would protect the profession, a very good efficient secondary market.

Angel capital, which is, you know, I forget what Jeffrey Soles [spelled phonetically] estimates the
dollar amount, but in -- in the U.S., but it's roughly $20 billion a year. This is -- an efficient
secondary market is good for the economy since what we look for as angel investors, is someone
to buy out our shares, give us a liquidity event. So it might not be the return that we want, but
let me tell you what we do as angel investors. We can't help ourselves. We continue to invest
more capital. We look for the next -- we're looking for that Groupon, the Facebook, the Google,
the whatever, and many of us have 18 to 35 to 40 companies in our portfolio. And so having an
efficient, healthy secondary market is good for capital formation, because we're going to -- we
earn more, we deploy more. It just is something we do as those angel investors are building
their portfolio. So that's the only thing I would add to this.

Stephen Graham: Thank you, Catherine. When you talk about secondary markets, that's -- I
think that that's an important topic. I'm not sure that that kind of hits dead on with the specific
issue that we're trying to address this morning, but it's all related. I mean, it goes back to some
of the comments that were just made a few moments ago about who are we trying to protect?
And then you go all the way back again to 1964 and you really were saying okay, there are
companies out there whose shares are actively traded. And so, you know, how do we make sure
that we protect the people that are participating in that market? So, it's -- but it's kind of
evolved to the point now where that's, I think, people have forgotten that and it becomes kind
of, you know, almost secondary. But I don't think we should lose sight of it. Milton.

Milton Chang: Just to be a little bit simplistic, seems to me many of our issues can be simplified
if we have a much easier reporting process. So that's another direction of attack.

Stephen Graham: You guys heard it first from Milton. If we just make registration not a
problem, then we don't have an issue anymore. So...

Karyn Smith: Stephen.

Stephen Graham:
That's a good point. It's -- it might be too much to ask for.

Karyn Smith: Stephen, I just wanted to weigh in on the employee issue and excluding, you
know, those numbers from the total count, I think that for a lot of companies, regardless of
whether the number is 500 or a thousand, if you were to take employees out, it just wouldn't
become an issue. There aren't many companies that I know, excluding the community banks,
that are out there, you know, that have 500 actual stockholders if you're not counting employees
who have exercised their options. So I think that staff really should consider excluding
employees from that number regardless of what the number ends up being.
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Stephen Graham: Would it work for you if the staff excluded employees under the condition
that those employees didn't in turn trade their stock?

Karyn Smith: Yeah, I think that's fine and, I think actually, you know, if just more companies
were putting those restrictions in place in any event.

Meredith Cross: An interesting question for the Committee to discuss, I would think, is how
that plays into what Heath mentioned about the secondary trading markets and the interest in
there being full disclosure in secondary trading markets and what is a secondary trading market.
So if you're looking at markets where securities of private companies can be traded and are
those the secondary trading markets or are secondary trading markets only the ones that
securities trade freely within? If you look at the question that should employees -- so that's one
issue to discuss.

And then another issue to discuss is if you don't count employees, because they're not impacting
the trading markets, that's consistent to some degree with what happened in 1964 when the Act
was amended, but you do need to remember what happened, for example, with Enron where
employees lost their savings and their jobs. And they didn't know, you know, they were
employee holders. I think employee holders may need information anyway. It might be that it's
appropriate to provide it privately, not have to provide it publically on EDGAR on the SEC, maybe
there could be a condition to an exemption that includes an information condition, something like
that. These are things I think are all important to discuss and that we've been discussing on the
staff. The employee issue is a very compelling issue we think, but there are issues to think
about on the trading of the employee securities and the need of an investor of any kind,
employee or not, to have information.

Karyn Smith: Yeah, Meredith, on that point, I mean, we -- one of the things we were thinking
about last year was just that, you know, to the extent we were going to be tripping that number
because of our employees. We would've been more than happy to provide information to our
employees. That's a very different proposition than having to file a Form 10 and provide that
information publicly. So I think that's definitely worth thinking about as well.

Heath Abshure: And the way we would look at it is not necessarily, I mean, throw out the word
secondary all together. Just looking at the vehicle that you're providing shareholder liquidity, at
some point, either the volume, the size of the issuer, something has changed and it justifies
requiring that issuer to provide the material information necessary to make that liquidity market,
trading market, whatever you want to call it, transparent. It needs to provide that material
information necessary for it to be truthful, accurate material. And the triggers ought to be based
on that. And in terms of what they are, I don't know, and I think that takes some real thinking,
but that's when we talk about the secondary trading market and that's really what we're talking
about.

Stephen Graham: Karyn, I think your point about employees is a good one and it's -- it would
seem to me that certainly if you had a system where employees are not counted as long as they
didn't trade the shares, then you would take that circumstance out of the situation that 12(g)
was intended to invest in the first place, wouldn't you? So, but, that said, it's important for
employees to have information as Meredith pointed out, but I think it might be a little -- it's a
related, but different issue, I think. If we feel that the employee should have more access, you
know, once they're exercising options and buying the company shares, then maybe that's
something that should be addressed from a different direction.

Karyn Smith: Well, you know, presumably at a certain point they're getting the 701, the
information --

Stephen Graham: That's right.
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Karyn Smith: -- that's required under 701, and that's a different, you know, whether those are
the right thresholds is a different discussion, but it seems like, you know, to the extent
companies were already preparing that information for 701 purposes, it's not that much more of
a stretch to provide that on an ongoing basis to employees who have already exercised their
options and hold stock, if that's what the concern is.

Stephen Graham: Right. Right. Paul. Richard, I think Paul was --
Paul Maeder: Yeah, just two comments.
Stephen Graham: -- and then Richard.

Paul Maeder: My only concern with this, and I really don't have a concern, my only concern
with making this change is that it takes pressure off us to fix the public, the IPO market. The
IPO market is broken. If we make it easier for companies that would otherwise go public to stay
private and raise capital privately, we're effectively defeating that problem rather than solving it.
Karyn's proposal to exempt employees, I think, is the best of both worlds. It solves the 500
threshold problem of companies inadvertently having to report without in fact taking off the
pressure to fix the IPO market. If you get to 500 true outside shareholders, that is a lot of
shareholders. I've rarely seen a company with that many shareholders, with the exception of
small community banks.

And the second comment I'd just make with respect to Meredith's comment is that, as I
understand it and I have a very limited understanding, I haven't read any of the books, but
Enron, they were crooks. And forcing crooks to report false things doesn't really -- and forcing
everybody else to make reports that are expensive doesn't really change anything. They
would've gladly reported and then lied in their reports. I'm not sure that would've obviated that
particularly notable and notorious issue. I think when we do regulations we have to
fundamentally assume what is true, which is that 99.9 percent of companies and people are
honest and what we're really trying to do is facilitate informed decisions on the part of
shareholders.

Stephen Graham: Thanks, Paul. Richard.

Richard Leza: The question here is whether the 500 number should be changed. There is really
no impact, the way I see it, from the venture capital side, because you know, when we make
investments we might have 100 people that are beneficial investors, but only one for the record.
Okay? But the thing that becomes important is the employees, because when you look at it and
you say okay, let's look at 500, you look at it and you say, okay, I'm going to build this
company. I'm going to get beneficial investors, but I'm going to need so many for the
employees. And if you look at it and divide and say okay, I'm going to keep 250 because I'm
limited by this 500 number, that tells me that I can only have approximately 254 employees,
and it seems to me that when you start getting at that limit it creates the limitation of the size of
the company, but if you go to a number bigger than that and say 500 and you evaluate that
approximately each employee is going to generate $200,000 to $300,000 per person, you know,
you start getting into $100 million revenue company and that's a pretty good-sized company.

So I think from the point of whether it should be 500 or not, I think the main thing we've got to
do is release it so that employees are capable of participating in these companies at a greater
detail than we have now and I think you increase the number or exempt employees from this
issue.

Stephen Graham: Okay. Other comments?
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David Bochnowski: Stephen, I'm sorry. I meant to make a point earlier and I did not and I
apologize for that. One of the issues that I thought about here is that if we were to approve this
today, what happens to companies that exited and are no longer registered? Are we
contemplating that they should be brought in if they violate this rule?

Stephen Graham: I would contemplate that that's something that we need to be thinking
about, but that would be the wrong result. I think you have to --

David Bochnowski: And that would be a concern.

Stephen Graham: -- yeah, yeah. I don't think -- I personally wouldn't be in favor of trying to
unwind things in that way. I mean, they've -- anyone who's kind of acted kind of in reliance in
today's framework and at least in this context, it seems that if we end up changing it, I just can't
imagine saying okay, oops, you deregistered, now you have to go back and register.

Lona Nallengara: Just one question to think on on that point is on the -- it's an annual task.
You check to see the number of holders. How would you look at -- how would you want to look
at the next year for these companies where the -- with the way you’re counting changes, could
a company back into becoming now a public company then that had relied on the -- so that's,
again, something to consider as you're doing this. You know, every year these companies are
going to have to check to see what their number of holders is. If we change the number or
change the way you count, it could have an impact each year.

Stephen Graham: Right. We're going to have to think that one through. And clearly there's
going to be a transition, whatever we do.

Lona Nallengara: Stephen, one other question if I could ask the members to think about. The
legislation and proponents for change in this area, at least the legislation in the earlier drafts,
had included, along with employees being not counted, it had proposed that accredited investors
wouldn't be counted and, you know, the theory behind both of those is when you're looking at
who you need to protect with public reporting, employees -- proponents would argue you're
getting information another way. They don't need the ‘34 Act reporting. And accredited
investors are big and smart enough to be able to figure it out themselves. They don't need the
‘34 Act reporting. So, a question for -- we've talked about employees. What are your thoughts
on whether an accredited investor or some definition of sophisticated investor, whether that
should be excluded from the way -- from the number that's counted?

Heath Abshure: I would say that the accredited investor, the sophisticated investor, has had
the ‘33 Act protections there when they purchased the security directly from the issuer. When
you look at *34 Act reporting and trading, you're looking at something totally different. You're
looking at their activity in the market, presumably, at this point as a seller. Well, you're also
considering the protections of the purchaser there. So the fact that the original purchaser is
accredited or sophisticated, they've already bought it and already had protections on the '33 Act
side.

Leroy Dennis: I would just add also that, you know, an accredited investor makes a decision
every day by -- based on the current information out in the market as to whether to sell, but
also whether to hold. And so that decision they make daily. And so how are they going to get
information to do that?

And as far as the employees, I have a hard time telling an employee they're not a stockholder.
Now if they can't trade the shares, then I think there's a question of whether it's really a security
or not. And I think that's a different issue, but if I'm an employee of whatever company and I
own a share of stock, I make that same decision every day of whether I'm going to hold it or
whether I'm going to sell it or whether I'm going to buy more. And how do I get information to
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do that? And absent a separate reporting system that we're going to establish for employees,
which I'm not sure we want to go there or not, but that seems to be the alternative, either
establish a separate reporting system for employees or you report under the ‘34 Act. It's a
tough issue, but I just have a hard time saying they're not a stockholder.

Stephen Graham: Yeah. I'm not sure if we'd be saying that they're not a stockholder. I think
we'd be -- what we would be saying is that you are avoiding that, at least you're controlling that
secondary market. You can't transfer them, because you can't transfer -- because there are
transfer restrictions in securities and, I mean, obviously they're not permanent transfer
restrictions. There are obviously going to be certain exceptions and ultimately there is going to
be a liquidity event that everybody waits for.

Leroy Dennis: Yeah. I don't have an issue with excluding employees that can't trade the stock
until an IPO.

Stephen Graham: Right.

Leroy Dennis: I mean, that to me is it's not a security. I mean, they probably didn't buy into it.
It probably was given to them and it's compensation and they can't do anything with it. So even
if they had information they can't exercise any actions on that information. But when they have
the ability to buy and sell it, that to me sounds like a stockholder that's no different than a non-
employee. So, how are they going to get that information if it's not through the *34 Act filing?
So it seems to me we have some kind of obligation to make sure those investors are protected
by current information. I'm not opposed to a separate reporting system, but you know, what
would that be?

Stephen Graham: If I'm an employee and I am one of 100, why don't I get information? Why
should I be entitled to information? Why do I have to wait until there are 500 of us?

Leroy Dennis: Good question. I guess I'm not proposing -- willing to take the number down to
100, but you know, we have set the rules at 500 to say that's when you're going to do a ‘34 Act
filing. Whether 500 is the right number or not I think is the debate here. I just have a problem
with excluding employees because they're employees under the, what I think may not be, a
common situation that they get all the information that everybody else gets. So --

Stephen Graham: Yeah, I guess --
Leroy Dennis: -- including the CEO and CFO, that's easy.
Stephen Graham: -- right.

Paul Maeder: I can answer that, Steve. If you're an employee you're getting options and
therefore the right to buy stock as an incentive to work hard. You're not making a capital
allocation decision. So it really isn't a security. It is not a security. I agree with you. It's really
an incentive to stay the course and work hard. When you -- if you want to make a net worth
allocation decision with regard to that stock, you do it by quitting, by leaving the company.

Then your stock becomes -- then you can exercise. You have 90 days to exercise, and then it
becomes a security and then you can buy or sell it and it becomes a capital allocation decision, a
wealth allocation decision. But up until that point I don't think of it as a security. I totally agree.
So it shouldn't be counted.

Heath Abshure: Well, I guess I'm a little confused. Was the question, how do we ensure that
employees or others that already have the shares that are shareholders have information about
the company? And I don't think that's the focus of the securities laws at all. You provide
disclosure when there's a purchase and if there's a market and you're a publicly-traded
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company, then the securities laws require certain disclosures to facilitate that market. Your
rights to receive information as a shareholder just by virtue of being a shareholder is an issue of
corporate law, not securities law.

Gregory Yadley: I think Heath is right, and Stephen, at whatever point you think we've gotten
enough discussion. It seems to me that the sense of the group is that this is an area where the
staff ought to study it, but at least as to a specific number we don't have enough information;
however, most of the comments reflect the belief that employees who are not traders should be
excluded from the count and I think there's been a number of comments that indicate that with
respect to banks and bank holding companies, they're a special class that maybe deserve
treatment now or we could talk about that some more.

But we haven't had a lot of discussion yet about the record versus beneficial ownership. I agree
with the earlier comment that it's probably burdensome to figure out how many beneficial
owners you have, but I don't think it's that burdensome. You do every year have to figure out
how many proxy statements to send out and you have a number that's pretty close. So I think
we ought to have a little more discussion about that and whether, I guess whether the staff
believes in general that moving towards beneficial ownership, not simply for 12(g) purposes, but
for other purposes is something that you thought about and what the impact would be on other
regulations.

Stephen Graham: Yeah, it's -- this whole beneficial owner versus record holder is just -- that's
just a tough one. We have -- when, you know, because there was a time when record holder
was a good surrogate for beneficial owner. That's not what we have anymore. But nonetheless,
that's -- we still have regulations that kind of use that as a basis. So I don't know what the
answer is.

I hear David's comments about community banks where the issues that they -- I mean, they
have issues right now, because I think we're all familiar with, thanks to David and others, the
circumstances that community banks operate within and they're already having issues with
respect to the 500 number and talk in terms of pushing it up to 2,000 or 2,500, or 3,000,
whatever the number is, and then if we want to switch from record holder to beneficial owner,
they would be even in worse shape. So I don't -- I don't know what the right answer is, but I
think -- I think you're right. I think if anyone has any other comments they would like to add,
and then let's talk about what, if any, shape this, you know, what shape, you know, what if any
recommendation that we make might take.

Leroy Dennis: I was just going to add, Stephen, that I might suggest the recommendation be
tailored a little bit. One, I would probably scrap the beneficial notion for right now, because I
don't think we're ready for that, and include that in an SEC study. And then rather than
specifying the 1,000 or the 500, suggest that the SEC develop a short-term rule with the
objective of increasing those thresholds to be commensurate with what makes sense in the
market and then points two and three be a longer-term study as to: is beneficial holders the
right answer? What is the effect of all this and what is the right answer long term? So it seems
like a short-term solution for the SEC and then a longer-term play. I'm just not prepared to say
1,000 is the right number.

Stephen Graham: Yeah. I do agree with you on that. The only thing that I would add to your
modified recommendation is that I would like to see employees excluded, as long as they can't
subsequently transfer.

Leroy Dennis: I would agree with that.

Milton Chang: It seems to me if logic prevails, then the number is beneficial holders, because
the purpose of creating --
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Stephen Graham: I don't -- yeah, I don't disagree with that at all.
Milton Chang: -- okay.
Stephen Graham: Sometimes we just have to fly in the face of logic.

Milton Chang: I know, but then I mean, you fix it by the number. You don't try to fix one
thing, too, anyway.

Stephen Graham: Yeah, I know. I don't disagree with that, Milton, but I tend to agree with
Leroy and Greg that we’ve got to focus on that number, but I don't think we're ready to make
that shift quite yet. And, again, I think we all would like to see some relief sooner as opposed to
later, and so if we can structure something that we know is going to provide some relief, let's go
ahead and do that, you know, recognizing it for what it is. It's not comprehensive. They're open
questions, but as far as that one, you know, pain point, if you will, it's -- we've come up with
something to I guess ease the pain.

So, that then would be the recommendation that's before you and just to, and correct me if I'm
wrong, just to reiterate, we make a recommendation that the Commission come up with an
interim rule to effect some relief with respect to the 12(g) number, not prepared to say whether
that should be -- not prepared to say precisely what that should be at this point, but it should be
some number higher than 500, and in addition to that, I think there should be some number
higher to address the concern of the community banks, if we should stick for the time being with
record holders, not beneficial holders, and we would exclude employees as long as they are
prevented from transferring their shares upon the exercise of options.

Richard Leza: Steve?
Stephen Graham: Yes.

Richard Leza: -- I would propose that we get relief now and that we take the 500 as defined to
1,000 and then we can study it as much as we would want and see whether it's going to be
beneficial or a record person, but I think that number should get some relief now and we should
go straight to 1,000.

Stephen Graham: Oh, I agree 100 percent that we should get some relief now, but I was going
to leave it to the Commission as to what that now number should be. Would the Commission
rather see a specific number?

Lona Nallengara: We'd love to get your recommendation. It's hard for us to say what we'd like
to see.

Stephen Graham: [affirmative]

Lona Nallengara: But for us to -- for us just to understand our rulemaking process for the staff
to recommend and for the Commission to adopt a rule with respect to interim relief would be --
would not be customary, but we would need to have a basis for selecting a nhumber. So, if your
recommendation is we should provide interim relief to change the number to some greater
number than 500, we would have to have -- we would have to have a basis for selecting that
number and we'd have -- and that's the work of the study. That's the work that the study that
we would do to be able to get us that information to be able to select the number. So, we would
be identifying a number out of -- we would be identifying a number without support, and that
poses problems for us.
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Mary Schapiro: It strikes me, just off the top of my head, for those reasons focusing on
employees, focusing on community banks whether there's an appropriate approach there
effectively raises the number. In most instances, based on what Karyn and others have said,
and that, I think, is a helpful recommendation for us to look at.

Gregory Yadley: I agree. I think that's what we ought to do.
Stephen Graham: Okay.

Gregory Yadley: I mean, I think that will do exactly that and, the sense of the group is that the
study will reveal other things. But I would stick with 500 with those two modifications for
financial companies and employees.

Stephen Graham: What's the modification for employees now? We'd still need -- we'd still
need to have --

Female Speaker: It depends on if you would exclude employees from the count.
Stephen Graham: No, I'm sorry. What's the modification for community banks?

Gregory Yadley: I think we could raise that number today. I just don't know what the number
would be.

Male Speaker: Yeah.

Stephen Graham: We could raise both numbers today, but we don't know what they should be.
I mean, should it be a thousand or 2,000, or 1,500, or 2,500?

Gregory Yadley: Yeah, I think they're different, though, qualitatively and so the staff would
have a different predicate for doing that. I think with employees we've talked about it.

Stephen Graham: Oh, employees are fine. That's -- I just misspoke there.

Gregory Yadley: And then banks, I think, it's because of the availability of financial information
and another federal and state regulatory scheme that the number should be higher for them.
And I'm fine with 1,000. That's the lower of the numbers that's being used in the bills pending
now and I think we could suggest that the Commission raise 1,000 or such higher number as
they feel would be still protective of investors.

Five hundred is definitely too low and I think for the reasons you said, Stephen, and as Dave has
pointed out, changing the beneficial ownership, which in the long run I think we ought to do,
because we're trying to protect the holders and the beneficial owners are the holders, but
certainly for banks, and I think I remarked at our first meeting, I've just been through a fairly
large bank transaction, a billion dollars on each side, and one was over 100-year-old bank and
the other was a less than 10-year-old bank, but between the employees and all the nieces and
nephews and grandkids and ESOP and everything else, you know, it was a mess trying to figure
out.

Stephen Graham: Okay, well two things. One is that, you know, maybe I'm out here by
myself, but you know, I kind of would like the idea of raising that 500 number to 1,000. I don't
know what the right number is. It deserves further study, but I know that a number picked in
1964 is not the right number for 2012. And, as far as community banks, David, what's --

David Bochnowski: Well, see the House Bill was 2,000 for registration, 1,200 for
deregistration. That passed 420 to two and so whenever you can get people in this town to
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agree on something and something as esoteric as that number for banks, it would suggest that
maybe that is the right number. The other thing that I would like to point out, and I think where
the conversation interestingly enough has gone, is that legislation coupled with our comments
today, the legislation contemplates that the SEC Chief Economist is supposed to do a study as to
the impact of that decision and report back. And so it seems to me that we are all saying the
same thing, which is we'd like to have some basis, I think, for the decision that's made. I
certainly would support the banks mirroring what we have suggested here for -- that has been
suggested in the House legislation.

Shannon Greene: Stephen, can I ask a question at the risk of showing my ignorance? When I
first read this my thought was private companies that have 500 shareholders are being forced to
start reporting because they hit the 500 number. So, but we're really talking about private

companies whose stock trades in some sort of security market, right? I mean, a public company

Stephen Graham: No we're not. You're right.

Shannon Greene: -- well, okay, so if a private company has untradable, they're not
marketable, you can't go out and sell them on the street --

Stephen Graham: Yes.

Shannon Greene: -- why are we, I mean, why is that a problem? Why are -- where's the
number in terms of oh, if you have 500 closely-held shareholders, you've got a public obligation
to report when they can't trade their shares anyway, except back to the company. I mean,
maybe I'm --

Stephen Graham: No, you're not missing. I don't think you're missing --
Shannon Greene: Then I don't understand what -- I don't get what we're doing.

Meredith Cross: The legal requirement is that if you have 500 holders of record you have to
register and $10 million assets, you have to register. There's not a test based on whether or not
it's tradable. A question from a policy perspective is whether there should be a requirement that
there be trading before you have to register. This was put in place in 1964 when there had --
trading had developed. They were trying to decide what should be the test to require companies
to start reporting, and after much discussion they finally settled on we're going to count holders
as opposed to trying to figure out, for example, trading volume or venue where it trades,
because those were all too unpredictable was one of the concerns. A company needs to know,
when am I going to have to report, so they just picked the number.

So right now when you're looking at what should we be doing with this? Should we change it?
Many people are saying you should be looking at trading volume, market interest. Why should
someone have to file all this information on EDGAR if no one can use the information anyway?
Those are all really good questions. That's one of the reasons why the employee point is
relatively less controversial, because if they're not trading and, you know, all you're doing is
protecting the employees, get them information, but do you really need the world to have that
information? So your questions are very good, it's just that the law right now does force
reporting once you get to 500 holders and $10 million in assets.

Shannon Greene: So in 1964 we were worried about exposed 500 stockholders that didn't get
good information and all that and you get to 501 and now we're going to be responsible for 501
and above. Now we're saying it's okay to take 1,000 people that aren't getting good information
and that's okay. I mean, if it's -- I'm back to Greg. Who are we trying to help here? Private
companies who get forced into reporting or are we trying to protect what I consider closely-held
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stockholders or companies and so then it's okay to leave 1,000 -- 500 back then and now it's
okay to leave 1,000 that aren't getting good information? I guess I haven't -- I can't figure out
exactly why this -- why the number needs to be changed if we're talking about what I would
consider closely-held companies.

Stephen Graham: Yeah, and that's what I was kind of alluding to. I think you're spot on as far
as just kind of understanding there are a lot of issues floating around here and it can be kind of
confusing, and we seem to be doing cross purposes sometimes. But that's what I was getting at
when I was saying earlier that there -- a number of things need to be looked at, like whether or
not even having a number is the right way to -- is the right measure. You know, should it be
trading volume or something instead? Since when you go back to the beginning, that was a
primary impetus, was to make sure that people that were engaged in a trading market had the
information.

And so what we're trying to do today, though, is fix a problem that has evolved over time
because of this and that is so when you have privately held companies where there isn't an
active trading market, that notwithstanding that, because of the 500 shareholder rule, they end
up having to kind of twist and turn sometimes in ways that are not beneficial to the company in
order to avoid registration. And so as we go back and try to address those things in a
comprehensive way that you are alluding to, today what we want to do is to relieve, you know,
those, you know, issues to at least some extent on kind of an interim basis.

So, we recognize that, you know, that, you know, your points are valid and -- but I think that
what we want to do today is kind of fix the situation that we're currently in where, again,
companies make capital-raising decisions and make equity comp decisions based on this rule as
opposed to what is best for the company.

Shannon Greene: And I guess my point is that if it's closely held, and that's a horrible term,
but what I would consider closely-held stock, if I choose to invest in the corner dry cleaners and
500 other people decide to invest, too, it shouldn't be -- I don't think it should be the SEC’s
responsibility to make sure that I get information. If I choose to do that as just a simple
investment, my choice. The SEC’s got plenty of other things to deal with. If the dry cleaner
stock is tradable on some secondary market somewhere and you get all these outside people in
that don't know the guy that owns the thing, they find it on a bulletin board and buy it, I'm all
about reporting, but what I would consider closely held, the number of stockholders, to me,
seems like -- I guess if you're going to do numbers, stockholders in a company that has some
sort of tradable stock as opposed to a company whose stock is not readily tradable.

Stephen Graham: Yeah.

Meredith Cross: One point I think, just to be clear, just to make this more complicated, right
now the OTC market, companies that have never been reporting companies, never traded on an
organized market, can be traded on the OTC market and, in fact, a lot of them are and their
securities can be deposited through DTC so that the number of record holders actually stays very
low; below 500. There might be thousands of holders, so your dry cleaner could go, you know, a
broker could deposit that through DTC and there could be thousands of holders, and that's sort
of what led, in 1964, to section 12(g). What caused all this is that back then what became
NASDAQ was the OTC market. There was trading in that market. There was no information and
there were concerns about it. So now here we are many years later. There's trading in this OTC
market. There’s no -- after a year the securities are freely tradable. The restrictions under the
securities law only last a year. So if the company doesn't restrict it in its organizational
documents like Karyn's company did, but other companies might not. Those securities can start
trading. So your point is really good, but it bleeds over very quickly.

Stephen Graham: Okay.
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Lona Nallengara: And at the time of the study the same questions that you're asking, why
shouldn't it be the trading of the securities, why shouldn't that be the test? That was
considered. I think the analysis came back that it was easier to count holders. Things have
gotten much more complicated since then. Companies are staying private longer than they did
in 1964. The IPO horizon for a company -- there's a lot of studies that have shown it's gone
from three or four years to eight or nine years, and when you do that you have successive
rounds of financing, you have more employees, companies are bigger than they were before
when they went public. So proponents argue that because of those changes you have more
holders and the 500 holder threshold that was set in '64 may not work for the, you know, for
that company on getting to the brink of an IPO. So that's why proponents are saying someone
needs to look at this threshold again. Well, part of the reason, rather.

Paul Maeder: So it's pretty clear that there isn't -- the data doesn't currently exist to make a
logical decision on a humber increase. This reminds me of a marketing person I interviewed
once. I gave him a test to see how his quantitative thinking was and I said, "How many of these
items do you think we could sell in a year?" And after being flustered for a while and not doing
any numbers he blurted out 100 million. I said, "That's an interesting number. It sounds like a
big number. How did you come up with 100 million units?" And he looked at me for a while and
then he said, "Well, 100 million isn't what it used to be." I don't think we can apply an inflation
number to the 500.

The only argument you could possibly make, and I don't think there's a study you can do,
because how many companies are out there who've artificially and gone through gymnastics to
keep their shareholder count below 500? We don't know. It's unknowable. The only way you
find that out is by increasing the threshold and seeing how many people migrate up. So, the
only objective way to set this number is to say the population has doubled since 1964, so let's
double the number from 500 to 1,000, which is absurd, and it's probably -- this is, as Meredith
said, not the right parameter. The right parameter is trading, but that's a very difficult
parameter to measure.

So I would suggest the best approach is incrementalism. Increase it to 1,000. Use the
justification that the population has doubled and probably the number of companies has more
than doubled since then, and see what happens. And if you get significant relief and the number
of comments coming in decrease materially, keep it there for a while. If not, then maybe you
should go to 2,000. But absent the ability to collect any data, I think only incremental step-wise
improvement will give you any kind of information as to what the appropriate humber is.

Stephen Graham: I don't disagree with that. So let me --

Richard Leza: Steve, can I just add one additional point to that? The reason why you also need
relief here is that in the 1960s to build a company to a billion dollars on the average statistics
show took about 25 years. If you go down to 1980 and that, an ability to build a company to a
billion dollars went down to something like five or six years. So when you count the number of
employees and other people that have to go in there, I think it's appropriate to give some relief
immediately to this number.

Stephen Graham: Okay. Fair statement. So the recommendation now would be raising the
threshold to 1,000 for all companies other than community banks, and then as far as that
number is concerned, adopt the numbers in the House Bill, leave it at record holders, not
beneficial holders, and exclude employees. Yes, Greg.

Gregory Yadley: What's our thinking about exit from the system? That's my only reservation
on raising it right now to 1,000 is, you know, going dark is a problem for some people who are
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investing in the stock and now they're not going to have information. So, in your first draft you
had 500. So is that still part of this motion?

Stephen Graham: Good point. Yes.

Shannon Greene: So let me throw in. I get this part a little bit better. Going dark, I mean, I'll
give you our example. We've got approximately 400 registered shareholders and as best as we
can tell, 2,500 to 3,000 beneficial holders. So, if going dark is based on shareholders of record,
it won't, I mean, we can probably make that happen fairly quickly, but you leave several
thousand people out there who are the beneficial holders that going dark would mean, I mean,
you know, what number, again, how many people need to be -- need to have information? So to
me going dark, I don't know how you can do that and not consider beneficial holders, because
we can get under the 300 registered shareholder number pretty quickly.

Stephen Graham: Yeah.

Shannon Greene: But you've got several thousand out there that are all of the sudden just
going to get nothing.

Stephen Graham: Yeah. It's -- you make a good point and that's why this is -- we're only
talking about interim relief. That's an issue that needs to be addressed.

David Bochnowski: Steve, not to beleaguer the point too much, but if our logic is to double
because of what's happened since 1960 on the registration side, then it would seem that we
should double on the exit side.

Stephen Graham: So you --

David Bochnowski: To 600, because it's currently -- it was 500 and 300, I believe, so it would
be 1,000 and 600.

Karyn Smith: Isn't the question, though, what happens to the companies who went dark
because they went under? We're going to raise the number now. Is that what the concern is,
Greg?

Gregory Yadley: I think it's both of them. That point and then Shannon's point that there will
be companies that will be able to now go dark and you're leaving some greater number of
beneficial owners out there. I mean, so I guess you could do two things. If this is an interim
rule, you could look at beneficial owners for the exit or you could leave companies that are
already -- this would be for new companies.

Stephen Graham: Yeah, it's -- I'm afraid that if we start going down too far in that direction
we're going to start making this too complicated. I think we want to try to -- I think what we're
trying to do is to come up with an effective reasonable kind of interim measure to address the
problems that were articulated at the beginning of this meeting. And, you know, understanding
that these issues that you raise, Greg, and that you raise, Shannon, are valid and very important
and clearly they are issues, but I don't think we have enough to kind of properly resolve those
today. But as far as giving companies relief that would otherwise, you know, have to register,
you know, that's something that we can do on an interim basis, you know, recognizing that a lot
has happened since we first got 12(g), and to, you know, properly address all the issues that are
before us. More time, more study is going to be needed and what we propose today is
something that's going to be superseded, but this is an opportunity to revise some measure of
real relief, at least as far as this isolated issue is concerned. Paul.

Paul Maeder: Yeah, it seems like there are two reasonable answers to this, 300 and 600.
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Stephen Graham: Yeah.

Paul Maeder: Either you don't change it or you bring it up pro rata with the threshold. And
Shannon's comments notwithstanding, I'd probably go to 600 under the same argument logic
that I applied earlier, which is let's try an incremental change and see what happens. If you
don't change it, you won't learn anything.

Stephen Graham: Right.

Paul Maeder: Granted people who otherwise would've received information will now stop
receiving information, but going from 1,000, this is a pretty wide gap on the thermostat. You
know, a thermostat usually has a gap between when the heat goes on on the way up and when
it goes off so that you don't have the heating system constantly going on/off, on/off, and that's
what you do want to prevent. You want there to be a pretty wide ramp between the time you
have to report and if you shrink back down, you want people to have pretty good warning to get
out of the stock if they foresee that they're going to stop getting information and they're
uncomfortable with that. I think 600 does that.

Stephen Graham: Okay. Then the proposal is now modified to provide for 600 on the way
down. So, I guess -- okay.

Lona Nallengara: Steve, it would be also helpful to the extent for us as -- and for the
Commission, for the recommendations to identify questions that you've raised about transition
periods and things like that. So if you -- directing us as part of a study to look at a number of
items that to the extent those are things that are important, that's helpful for us to have that as
part of your recommendation.

Stephen Graham: Okay. Can I get a motion? No one wants to move?

Shannon Greene: I'll move.

Stephen Graham: Second?

Male Speaker: Second.

Stephen Graham: Anymore discussion? All those in favor signify with saying aye.

Multiple Speakers: Aye.

Stephen Graham: All of those opposed?

Leroy Dennis: Nay.

Stephen Graham: How many opposed? Okay. Two opposed. And everyone else was a yes.
So, Gerry, you're doing the tally?

Gerald Laporte: Yeah. I would just like to note for the record that Leroy Dennis and Shannon
Greene are opposed.

Stephen Graham: Okay, well that took a little bit longer than I expected. Let's have a quick
bathroom break. So, let's say, you know, 10 minutes max. Okay.
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Morning Session Continued after Ten Minute Break

Stephen Graham: Okay, the next proposed recommendation deals with Regulation A and
Crowdfunding. I think they are related, but you may wish to take them on separately.
Regulation A offerings, as you know, are sometimes called mini registration statements. It's
kind of like “going-public-lite.” They’re not used very often. They involve essentially preparing
an offering circular, which isn’t quite as detailed as a Form S-1, which is filed when a company
actually does go public, but they are filed with the SEC and also every state securities
commission that is impacted. And each agency then reviews the offering circulars separately.

Regulation A is, of course, exempt from the registration requirements under the ‘33 Act. The
dollar limit is five million. Within that $5 million limit you can have up to $1.5 million in
secondary sales. Of course there’s no reporting, there is no SOX (Sarbanes-Oxley
requirements). Regulation A is not really viewed as a viable tool for capital formation. I think
primarily for two reasons. The first is the $5 million is a bit low and second, there’s no blue sky
exemption.

What they -- the recommendation that’s on the table is coming up with a new exemption to
replace Regulation A, kind of the view that we shouldn’t have an amended Regulation A. We
should just have something new, that would be modeled after Regulation A, but with increased
disclosure requirements, being careful to make sure that investor protection is appropriately
enhanced, in light of this raising the cap significantly, and also, but also making sure that those
protections are appropriately calibrated, and then raise the number up to -- from five to fifty
million, which is a number that seems to be fairly popular when others talk about doing
something with Regulation A.

The other proposal is -- has to do with Crowdfunding and, as you know, the securities laws don’t
only impact the companies that all of us in this room are used to dealing with, but they impact
those small businesses, the small launch maneuvers with the non-sexy business plans, and
businesses that will never attract equity capital from other sources. It's been asserted that the
Crowdfunding is -- could be a cost-effective method for those kinds of businesses, those, that
kind of class of entrepreneur to raise relatively small amounts of equity. I think the idea has
merit, but certainly any changes in this regard would have to be within, I think, a framework
that is uniquely tailored to these circumstances, so, as to do what we can to prevent fraud. I
think that that should be at the forefront, and it is, on everyone’s mind, both in the Committee,
both at the Commission. I think we also understand that people who want to commit fraud will
commit fraud. I don’t care what kind of rules we have in place. So, it's something that is a
legitimate concern that needs to be thought about, but it shouldn’t be a reason for not taking
any action. I think, again, the context would be investors making, you know, small investments,
with, you’d have to assume, incomplete information about the companies that we’d be investing
in. One of the controls would be the dollar amounts, limiting the number that -- the amount that
investors could invest in these contacts, and also limiting the size of the offerings that could
utilize such an exemption. So, the recommendations, which again, I just kind of wrapped them
into one, you've had an opportunity to take a look at and that’s what is now on the table, and so
we'll open it up for discussion.

Timothy Walsh: Good morning, Steve. A couple of questions, you're willing to -- if you can --
answer them, or the staff too. When did the five million cap? Was that since ‘34?

Stephen Graham: No. Reg A -- I can’t remember if it was Reg A.
Timothy Walsh: It was five years ago or --

Stephen Graham: Oh, no. It was a long time ago.
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Timothy Walsh: Thirty?

Stephen Graham: If this was Jeopardy and I had to guess, I'd say 20 years, 20 years ago.
Timothy Walsh: About 1992, something [inaudible].

Stephen Graham: Okay, 92 --

Meredith Cross: It was raised. It was raised from 1.5 to 5in 1992, I believe. I think I did that
rulemaking.

Stephen Graham: Okay. So, that sounds like 20 years.
Timothy Walsh: Twenty years, okay.
Meredith Cross: I can’t remember.

Timothy Walsh: And you had mentioned something earlier this morning, in the first five
minutes. You mentioned something about $10 million in assets. I didn’t quite [inaudible] --

Stephen Graham: I know what you were -- that goes back to 12(g).
Timothy Walsh: That's 12(qg).
Stephen Graham: Right.

Timothy Walsh: And then I think I passed a series seven three or four times in my life, but
could you refresh my memory?

Stephen Graham: Pardon me?

Timothy Walsh: I said I've passed the series seven about three or four times in my life, but I
can’t remember exactly what blue sky is.

Stephen Graham: Oh, just the state securities laws.
Timothy Walsh: The state securities laws.

Stephen Graham: Right, and so the issue there is what effects the utility of Regulation A is that
you have to -- there’s no exemption, unless you have a so-called “covered security,” and if
you're not a “covered security,” then when you go out and do an offering, you have to be
concerned about the securities laws in every state that you're making the offering in.

Timothy Walsh: And one last question, too. You made the -- we talked earlier about basing
our recommendation on the population going up, doubling in the last 30, 40 years. Is there
[inaudible]-- that we actually put in some of these regulations, where it's based on GDP, so it’s
not this thing that goes from a million to five million, to fifty, over 30, 40 years? Is there some
type of mechanism where it automatically changes if, for instance, GDP or population goes up?

Lona Nallengara: Some of the -- actually, some of the legislative proposals -- I'm sorry. Some
of the legislative proposals relating to thresholds like this have proposed having annual or twice,
or once every two year adjustment, based on things that you mentioned. So, that is something
to consider as well.
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Meredith Cross: And just so you know, we have in the past, the Commission has considered
having inflation adjusted tests, in various rules and that was considered in the 2007 proposed
revisions to Regulation D, which were not adopted, but that reasonable idea just hasn’t been

baked into any of our rules to date.

Stephen Graham: Does that do it, Tim?
Timothy Walsh: Yes, thank you.
Stephen Graham: Okay.

John Borer: Steve, I've got a couple of comments. First of all, on the blue sky, I think if you
don’t somehow get the blue sky issues out of the way with respect to whatever we call, you
know, the new Reg A, then it’s going to be irrelevant, no matter what you do with respect to the
amount and those types of things.

The other thing, and again, I've been doing this for years and years, and the last 10 years we've
been the, you know, very, very active in raising companies that are public money and have
brought a bunch of public -- there are fewer and fewer of us around to do it, so maybe this is
sort of the end, but on Reg A, the fact that it's an exempt offering, but that there’s a
requirement that the offering materials be filed with the SEC, and are going to be reviewed, and
that there will be no practical way, in reality, to go out and market the company, until those
documents have been cleared. In my guess, similar to the way an S-1 or, and S-3 would be,
makes this something that is -- it won't be used, other than very, very rarely, because even with
the $5 million threshold, with some companies over the last two, three years, that we’ve looked
at, that initially did not have a big need for capital, but wanted to become public for purposes -
to become a reporting company, and maybe raise a little bit of capital, particularly to get more
shareholders, et cetera, to use something that was -- get public-lite. We've explored this, but
never wanted to go through that process, because of what has to be done in order to be ready to
go sell securities. Now, I could be completely wrong. I have never in my 21 years in the chair
I'm in right now at work, done a Reg A offering, and we do more capital raises for small
companies than just about anybody on the planet. So, that tells me something, and I don't
think it's the five million limit. So, if maybe somebody from the staff could explain why in the
exempt offering we're requiring the offering materials be filed and that they will be reviewed,
just like in my experience, I'm told this by our lawyers. I studied law too long ago to remember
what it was like. Why is that being done? Because if that piece could be somehow modified, like
for example, some of the, you know, in state offerings or with what used to be -- was it, you
know, the offerings where you could do under a million and you didn’t have to file anything.
You're just completely exempt. You can go sell to anybody and I don’t even know if I'm-- I took
the Series 7 a long time ago, so I don’t remember, and the 63 a long time ago, what that was
either, but could you -- could somebody on the staff just deal with those points? I could be
completely missing the boat also. I can be wrong, but when I went back and read the history of
Reg A, my belief just as a common language reader, was that, oh, you don’t have to file a
registration statement before you go raise the money.

Stephen Graham: I think, and the staff would know this better than I, but it is a public offering,
so that's, well, it's exempt from registration, per se, but it still is a public offering and that's
certainly, you know, from -- in my view why it’s being reviewed by the SEC and why it was being
reviewed by the State Securities Commissions.

Meredith Cross: I think, to give you some perspective on what Reg A was all about. You know,
the -- it’s a public offering that does not give rise to a reporting obligation and that’'s the big
difference. So, if you do a Form S-1, at the end of it, no matter how many holders you‘ve got,
at least for a year you have to report. If you do a Reg A offering, you can sell to, you know,
however many people you want in the offering, and you don’t have to report at the end of it.
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The form, the offering statement that has to be filed is a streamlined form and the idea was that
it could be done on a less costly basis than a full blown registered offering, so, something of a
hybrid. The staff review was viewed historically as necessary in order to protect the investing
public, since it was going to be sold retail, and was, again, could be sold without any limits on
who could buy. I think questions could be raised about what that level of review should, how it
should be conducted, what the information should be, but as you're talking about making it
bigger still, then it becomes more important, I think in the staff’s view, that we would have some
presence in the area.

Lona Nallengara: And the existing Reg A framework does allow a company to test the waters.
So, you can go and see if there’s interest in purchasing securities before you’ve done all the
work preparing this streamlined offering document and gone through the staff review. So, that
has a flexibility as well.

Gregory Yadley: The other thing was is that the reviews used to be done in the regional offices,
so there was some feeling that, you know, you knew the people -- huh?

Meredith Cross: Yeah, that it was local.

Gregory Yadley: -- that it was a local deal, yeah, and, but I haven’t done one since 1986, I
think.

Meredith Cross: I did one in 1985.

John Borer: Well, but the point I was making, and thank you very much for those clarifications,
yeah, I think that raising -- forget blue sky for a second, changing the amount will not change
whether people will use this or not, because there have been a number of deals done over the
last five, six years, where companies wanted to get public in a way that was not going to take a
lot of time. Uncertainty, time to market was a problem, et cetera, and they just did them on a
144A Reg S combined basis, and then subsequently undertook to register. The result was
obviously QIBs in the United States and Reg S, could be anybody offshore. They would get the
requisite number of shareholders and make sure that they did it that way, and those
transactions took place in the case of, I think like with Horsehead Holdings was a $200 million
deal initially, then they became a publicly reporting company that way, I think, and if you take,
and you subject this to the same level of review ahead of time, that the company at that level,
that might be able to raise $50 million, is not going to be doing it retail. They may have some
retail investors, but there’s no amount of retail capacity to raise $50 million in the way the
capital markets are structured today, and we can talk about IPO on-ramps all we want in the
afternoon, but that industry is gone. They don’t have the distribution anymore. And the
sophisticated investors are going to say, "We're not going to give you money if you're not going
to be a fully reporting company, once we’ve given you our money, within some limited period of
time.” It's just not a -- there isn’t enough capacity out there. They’re all from Missouri, okay,
and in this case, they want to see it and they want to know it. They want to have a contract that
says this is going to be done, et cetera. So, if those -- it's going to continue to operate the same
way and all we're doing is raising the amount, I don't think it's even worth going through the
process of doing this.

Heath Abshure: I agree, and I think especially considering that it's entirely probable, because
we're going to have general advertising allowed in 506 offerings. That’s probably a more
attractive alternative for these companies. I do want to address the blue sky issue. As some of
you may know, NASAA has formed a Small Business Capital Formation Committee and its first
task was drafting that and model Crowdfunding exemption that would provide a cost effective,
efficient method of Crowdfunding for issuers selling their securities and one stop filing within the
states. We plan on doing the same thing with revised Reg A and the reason we haven't done it
yet is that the bills currently before the House and Senate that would revise Reg A, authorize the
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SEC to create filing requirements, both '33 Act lite filing requirements and ‘34 Act lite filing
requirements. We can't really build a uniform review standard that all the states will use, until
we see what has to be filed. So, I don’t want anyone to think that Reg A is not going to work
because of all these disparate filing requirements in the states. We plan on bringing uniformity
and efficiency there. It's just we’ve got to have the form to start with.

Gregory Yadley: Stephen.
Stephen Graham: Yeah, yes.

Gregory Yadley: I don’t object to the resolution, but sort of having the same view that I'm not
sure it’s going to be used that much, and given the staff’s limited resources, we certainly rather
work on the other things that I think have a better chance of working out.

Stephen Graham: Yep, it's -- those points are well taken. I think that this probably bumps,
into the IPO on-ramp discussion a little bit, but if what you're doing is creating a situation where
you can effectively do a public offering, then I think it goes back to John’s comments a little bit,
if I understood them correctly, and that is it really goes back to the question as to whether it’s
even feasible to do a public offering of that size, in today’s markets, because where are you
going to get the retail investors and the sophisticated investors aren’t necessarily going to take
that route. So, and then if you do a Reg A offering and so now you’re kind of public, but you
want to be more broadly followed, and so you both kind of volunteer to become a reporting
company, then why not just start out that way, and do an S-1, and think in terms of making
sure that the S 1 is structured the right way, which kind of goes back to, again, I think, the IPO
on-ramp discussion.

Gregory Yadley: Yeah, I totally agree. I mean the point that when Meredith was explaining to
us and when she said, “It's a public offering,” I mean remember, what that meant was that you
could solicit, which you couldn’t do in, you know, in any of the private offerings. So, if we're
addressing that and we're going to talk about Crowdfunding, which is a different sort of market,
and then the IPO on-ramp, which has benefits of looking at a class of companies, before, when,
and after they go public. All those seem to be very worthwhile items for discussion and
rulemaking, and just when it almost seems like we’re grafting on to something that is sort of
there. It's really not used, and I think John’s absolutely right. I mean I just don’t know of real
and, you know professional investors who are going to want to have a limited participation in a
company with no easy exit strategy, which means, as you said, Stephen, companies are going to
have to voluntarily report, so I don't know. Is maybe a question for the staff, is this something
that because there’s legislation pending and so on, you would like us to sort of weigh in on, so
that you got some other views as you formulate your proposals?

Stephen Graham: Meredith, could Chris say something before you chip in?

Christine Jacobs: What, no. We're probably going to say close to the same thing. I wanted to
go back to our first meeting and remind the Committee the reason this is here is Reg A was
brought up, and we roundly disagreed with it, and talked about how it had lost its utility as a
vehicle, and thought that perhaps the $5 million limit was indeed the baffler or the reason why
Reg A was no longer being utilized, and so I think what you're seeing today is there’s a lot in the
press. There’s precedence where people have said, "Reg A will go to a $50 million limit,” that I
think it's rather than to kill it as a vehicle, we're refreshing it as a vehicle. Is that...

Meredith Cross: I think that’s what people are thinking. You know, the staff doesn’t have any
basis to know whether or not if it goes to $50 million it will be used and what if we add
requirements to it that would then make it less popular. It couldn’t be less popular than it is
today, because it’s virtually -- nobody knows what it does. So, you know, perhaps this would
make it more popular. It is a question of, you know, if we spend all this effort building it, will
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anyone come? I don’t know. Do we hurt anyone if we do it? Probably not, because there’s such
robust investor protections built in. I think, you know, there’s -- the legislation doesn't take the
states out of it, and we certainly aren’t suggesting taking the states out of it, but the Reg As are
the classic transactions that have historically been reviewed by the states. So, this is -- it's
really just a question of is it worth the resources, I suppose, and I don’t think -- I don't see a lot
of danger coming from this, just from a personal perspective. We didn't give a disclaimer this
morning and I will say this, my personal views are not the SEC’s views, but again, I think it is a
question of does the Committee think it's a worthwhile thing for us to do or not bad, or,
whatever you want to tell us is helpful to us. If Congress doesn’t, then we’ll do it anyway. So,
those are my thoughts.

Stephen Graham: Well, let’s, unless someone else has another comment, let’s jump over to
Crowdfunding. I'm sure that we have some commentary on that.

Paul Maeder: Yeah, I'll just kick it off and suggest that the email that I think we probably all
received from the gentleman in Nigeria who's offering to --

[laughter]

Paul Maeder: -- give us $20,000 if we give him $283, I think.

Stephen Graham: It's kind of moved to -- my emails are now, I think, coming from Hong Kong.
Paul Maeder: Hong Kong?

[laughter]

Paul Maeder: Well, I think that would be the -- this would be a huge job creation engine for
those folks and my biggest concern, of course, is that precisely what a true Internet market for
private financings would create is a market in which people who shouldn’t be investing would be
investing in a company that shouldn’t be able to raise money, or worse yet, scam artists. So,
however, I'm sympathetic to small businesses around the country that need to raise capital, that
don’t have access to Angels and Venture capital, because they don’t exist in their communities,
and so, I would suggest that the SEC be very cautious. I think this is a hot potato and a very
dangerous one at that. As Professor Coates says in his paper, “This could in fact have the
perverse effect of increasing the cost of capital and access to capital, rather than decreasing it,
because it would create so many examples of notorious fraud that everyone would be afraid of
investing, but I think, and even if you limit the dollars to small amounts, $1,000 is a lot of
money for my mother to lose. It may not be a lot of money for my firm to lose, but certainly for
most Americans, it would be very bad, if not catastrophic. So, I would suggest that if you move
forward on something like this, that the Internet be allowed to -- be a medium for information
and for distribution of perhaps offerings, but that there be an absolute requirement that before
any transactions can be consummated, there be a face-to-face meeting and presentation, so that
people know whom they’re investing in. We can’t, you know, Ron White says you can't fix
stupid, we can’t, you know, a fool and their money are soon parted. We can’t outlaw
foolishness, but we can certainly make sure that before anyone writes a check, they've looked
the person making the offering in the eye, met them, had a chance to ask them questions, and
not entered into a heavily advertised transaction that’s distributed over the web, that’s promising
all kinds of unreasonable benefits, that then merely defrauds a lot of people.

Stephen Graham: Thanks, Paul. Catherine?
Catherine Mott: Another perverse effect that could happen here is that yo