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November 9, 2010

Gerald J. Laporte

Chief, Office of Small Business Policy
Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, N.E., Room 3650
Washington, D.C. 20549-3628

Re: SEC Government-Business Forum on Small Business Capital Formation—ABA
Recommendation
Dear Gerry:

In connection with the 2010 SEC Government-Business Forum on Small Business Capital
Formation, the American Bankers Association' (ABA) is submitting the enclosed material regarding
the ABA’s outstanding request to the SEC to: (i) update the shareholder threshold under Section
12(g) of the Exchange Act of 1934 (“Exchange Act”) from 500 security holders to 2,000 security
holders; and (if) amend the threshold under Section 15(d) and 12(g)(4) of the Exchange Act
permitting de-registration from 300 to 1,200 security holders to relieve the regulatory burden placed
upon smaller public companies, in particular community banks and savings associations.

Using anecdotal information obtained from some banks, we understand that community banks
affected by the proposed change will save approximately $250,000 per bank if the shareholder
number is raised. In the banking industry, it is understood that every one dollar saved can support
$7-$10 of new lending. As a consequence, we believe that raising the shareholder threshold can
have an immediate and positive impact on the amount of capital that could be deployed by
community banks to increase lending to small businesses in their communities.

The ABA first raised this important matter in March 2005 with then-SEC Chairman William
Donaldson. More than five years later, this issue continues to be of importance to small public
companies, in particular community banks and savings associations. Moreover, we understand,
through our numerous meetings with Commission staff and communications with members of
Congtress, that there may now be consensus that the existing registration rules are outdated and that
the Commission should explore whether the current shareholder threshold numbers for registration
and de-registration are acceptable criteria for determining when an issuer must register and remain as
a public company.

I'The American Bankers Association represents banks of all sizes and charters and is the voice for the nation’s $13
trillion banking industry and its 2 million employees. ABA’s extensive resources enhance the success of the nation’s
banks and strengthen America’s economy and communities.
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In order that the current SEC Commission and staff can appreciate the importance of this issue, I
have enclosed the following explanatory documents.

1. November 12, 2008 ABA letter requesting that the 500 shareholder threshold be updated.

2. ABA’s 2010 500 Shareholder Talking Points.

3. Shareholder registration threshold amendment offered by Senator Hutchison to H.R. 5297.
We understand that although this amendment had bi-partisan support with Senators Bayh
(D-IN), Kerry (D-MA), Pryor (D-AR), Chambliss (R-GA) and Isakson (R-GA), the Senate
did not consider it in connection with the Small Business Lending Bill.

4. Chart Showing Numbers and Geographic Distribution of Banks Potentially Affected by 500
Shareholder Threshold.

ABA hopes that the Commission will carefully consider this recommendation. We would be happy
to continue to work with your offices to provide additional information on these issues from our
member banks. Should you have any questions, please do not hesitate to contact me at the number
or email address listed above or my colleague, Phoebe A. Papageorgiou, at (202) 663-5053 or
phoebep@aba.com.

Sincerely,
Carolyn Walsh

Vice President and Senior Counsel
Center for Securities, Trust and Investments
American Bankers Association

American Bankers Association
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November 12, 2008

John W. White James Overdahl

Director Chief Economist

Division of Corporation Finance Securities and Exchange Commission
Securities and Exchange Commission 100 F Street, N.E.

100 F Street, N.E. Washington, DC 20549

Washington, DC 20549
Re:  Updating the Shareholder Threshold for Registration
Gentlemen:

| am writing to you, on behalf of the American Bankers Association®
("ABA™), to follow up on our prior discussions and correspondence regarding the
outdated shareholder threshold for SEC registration. In particular, today’s letter is
provided to you in connection with Mr. David Bochnowski’s participation in the
November 20th SEC small business forum where he will raise the issues of: (i)
updating the shareholder threshold under Section 12(g) of the Exchange Act of
1934 (“Exchange Act”) from 500 security holders to between 1,500 and 3,000
security holders; and (ii) amending the threshold under Section 15(d) and 12(g)(4)
of the Exchange Act permitting de-registration from 300 to between 900 and
1,800 security holders to relieve the regulatory burden placed upon smaller public
companies, in particular, community banks and savings associations (hereinafter
collectively referred to as “banks”). While we hope that you both will be
available to hear first-hand from Mr. Bochnowski about the impact of the 500
shareholder issue on community banks, we wanted to remind you of this issue
prior to the forum and provide you with ABA’s current thoughts.

The current credit crisis and the events of the last year make this issue one
of vital importance to our community banks. Bank regulators are asking banks to
raise capital—a difficult task during this market turmoil. Retaining an outdated
shareholder threshold level adds to these current difficulties by interfering with
community banks’ ability to raise capital in their local communities for fear that
they will trip the 500 shareholder threshold, and is, we believe, bad public policy.

! The American Bankers Association brings together banks of all sizes and charters into one
association. ABA works to enhance the competitiveness of the nation's banking industry and
strengthen America’s economy and communities. Its members — the majority of which are banks
with less than $125 million in assets — represent over 95 percent of the industry’s $13.3 trillion in
assets and employ more than two million men and women.



The Shareholder Threshold for Registration Should be Updated

The ABA first raised this important matter in March 2005 with then-SEC Chairman
William Donaldson.? More than three years later, this issue continues to be of importance to
small public companies, in particular community banks. Moreover, we understand, through our
numerous meetings with Commission staff, and communications with members of Congress that
there may now be consensus that the existing registration rules are outdated and that the
Commission should explore whether the current shareholder threshold numbers for registration
and de-registration are acceptable criteria for determining when an issuer must register as a
public company.

Specifically we note that, Chairman Cox addressed this issue over one year ago, in a
response to Senator Olympia Snowe’s follow-up questions from a Small Business Committee
Hearing. At that time, Chairman Cox informed Senator Snowe that SEC staff has been directed
to determine whether the SEC has sufficient authority to amend the Commission’s rules relating
to the shareholder threshold that triggers registration and that the SEC’s Office of Economic
Analysis was directed to undertake a review of the Section 12(g) registration standards to
determine whether they continue to be the most appropriate means of accomplishing the
objectives of Section 12(g). We are concerned that the SEC’s efforts in this regard have stalled.

Outdated Shareholder Thresholds Do Not Accomplish Section 12(g)’s Objectives

The ABA strongly believes that the current shareholder thresholds for registration and de-
registration are terribly outdated and do not represent appropriate means to accomplish the
objectives of Section 12(g). By simply updating the shareholder threshold for registration, the
SEC could provide much needed regulatory relief to small businesses of all kinds.

Section 12(g) dictates the circumstances under which an issuer must register as a public
company with the SEC and subsequently comply with the Commission’s periodic reporting and
other requirements. This section requires registration if a company has more than $10 million in
assets and more than 500 shareholders of record. In 1964, when Section 12(g) was enacted to
expand the registration and reporting requirements beyond companies traded on a national
exchange, Congress understood the need for the regulation to be scaled and thus limited the
reach of the provisions to ensure that “the flow of proxy reports and proxy statements [would] be
manageable from a regulatory standpoint and not disproportionately burdensome on issuers in
relation to the national public interest served.”® Companies are not considered to have a large

? See Letter of Mar. 2005, from Wayne A. Abernathy, American Bankers Association, to William Donaldson,
Securities and Exchange Commission. Please also note, that in making this recommendation, the ABA specifically
did not recommend that the current interpretation of “held of record” in Sections 12(g) and 15(d) be revised to mean
“beneficial holder” rather than “record holder.” Any such revision could in practice increase the regulatory burden,
forcing into the periodic reporting system banks that currently are not in the system. See Letter of Dec. 13, 2005,
from Sarah A. Miller, American Bankers Association, to Gerald LaPorte, Securities and Exchange Commission; and
Letter of April 3, 2006, from Sarah A. Miller and Donna J. Fisher, American Bankers Association, to Nancy M.
Morris, Securities and Exchange Commission.

3Securities Acts Amendments of 1964, Pub. L. No. 88-467, 78 Stat. 565 (adding Section 12(g), among other
provisions, to the Exchange Act); .S. Rep. No. 88-379, at 19 (1963).
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enough public market presence to be subject to significant reporting under the Exchange Act
unless both the asset and shareholder thresholds are met.

For the banking industry, the shareholder number is the only meaningful Section 12(g)
measure (as 99 percent of all banks have assets in excess of $10 million). Banks have large
dollar assets due to the fact that loans are considered assets, which, in turn, are leveraged
liabilities of the bank, i.e., deposits. To give you some perspective, the bank regulators define a
small bank for purposes of the Community Reinvestment act as an institution with less than $1
billion in assets,* so virtually all community banks that are considered small, in at least one
context, will exceed the asset size parameter of the Section 12(g) test.

Over time, the asset measurement standard set by Congress in 1964 has been adjusted “to
assure that the burdens placed on issuers and the Commission were justified by the numbers of
investors protected, the size of the companies affected, and other factors bearing on the public
interest, as originally intended by Congress.”> Nonetheless, while the asset size parameter has
been increased ten-fold from the $1 million level initially required in 1964 to $10 million in
1996, to reflect the exponential growth in the securities market, the 500-shareholder threshold
has never been adjusted, although the Commission noted in 1996 its intention to consider
updating it.

Even the Department of Treasury has recognized that smaller financial institutions that
are publicly traded by virtue of having 500 or more shareholders should be treated more akin to
privately-held firms when applying to participate in the Capital Purchase Program. We are
hopeful that the Commission will view this matter similarly and elect to increase the shareholder
threshold. In the more than 40 years since Section 12(g) was adopted, the size of the investing
market has grown substantially, as has the number of corporations and the number of investing
shareholders. A small corporation today with a small investor footprint is significantly different
from what it was 40 years ago. While the shareholder threshold of 500 at one time may have
been an accurate reflection of a public market, it no longer is.

ABA Has Provided Information to the SEC to Illustrate the Outdated Nature of the Shareholder
Threshold

Earlier this year, ABA began providing informal assistance to the SEC’s Office of
Economic Analysis (OEA) to assist them with their efforts to determine whether the current
shareholder threshold numbers are outdated. Specifically, we provided OEA with data relating
to the household location of several community banks’ shareholders to help explain the local
nature of the banks’ shareholder base, under the theory that these shareholders have sufficient
ability to monitor their investment in their local community bank and thus do not need the
protections provided by the Exchange Act’s periodic reporting requirements. The information
we provided to the SEC reflects that between 70% and 95% of the surveyed banks’ shareholders
are in-state. Often they are bank customers and have the ability to make first hand observations
regarding the health of the institution and its value to the shareholders and the community. It

* See e.g., 12 C.F.R. §228.12 (u).
> Exposure Draft of Final Report of Advisory Committee on Smaller Public Companies, SEC Release No. 33-8666
(March 3, 2006) [71 FR 11090, 11097].



also helps illustrate that the investment decisions of these investors are not necessarily made in
reliance on information and expensive reports filed by the banks under the Exchange Act.

A closer look at the nature of the community banks we sampled also reveals other factors
that are inconsistent with a characterization of these banks as public companies that need to be
subject to the full panoply of Exchange Act registration and reporting. Banks with less than
3,000 total shareholders rarely have liquid trading markets that allow them to truly benefit from
being public. The banks surveyed by ABA had a total number of shareholders that ranged from
410 to 6,500. The average daily volume over a three month period for the surveyed banks was
only 10,202. None of the banks with less than 1,500 shareholders had an average daily trading
volume over the three month period that was greater than 850 shares. In addition, the average
market capitalization of these banks is less than $144 million, and the banks with fewer than
1,500 shareholders had market capitalizations between $16.9 and $76.6 million.

The Disproportionate Burden to Community Banks

As these low market capitalization and thin trading markets statistics from our sample
illustrate, community banks with less than 1,500 shareholders typically do not receive the
traditional benefits of being public. The banks are local businesses with local shareholders. On
average, they have revenue of $14.8 million and only 118 full-time employees. It is common for
these banks to receive little or no analyst coverage, have a limited trading market, provide little
liquidity for their shareholders, and attract little institutional investment. Any benefit that these
companies receive from being public is significantly undermined by the disproportionately high
costs of regulatory compliance placed on these smaller companies. In the post SOX era, it is
well documented that the costs of being a public company are disproportionately borne by
smaller public companies.®

The negative impact of the low shareholder threshold is felt acutely by community banks
because unlike other small businesses, community banks are broadly held by shareholders in
their communities. Even without intention to offer shares publicly, many community banks have
seen their shareholder base grow as successive generations distributed their stock holdings
among their descendents.

These factors exert significant pressure on banking organizations and other affected
companies to reduce the number of shareholders in order either to avoid registration
requirements or to de-register. Due to the increasing costs of being a registered public company,
a number of small businesses, including some of our member community banks, have
determined that de-registration is in the best interests of their shareholders. However, companies
that wish to de-register must either have less than $10 million in assets or less than 300 record
shareholders, and for banks who wish to de-register, this means somehow reducing their
shareholder base below 300 record shareholders.

6 See Generally, Foley & Lardner, The Cost of Being Public in the Era of Sarbanes-Oxley (August 2, 2007)
available at http:/www.foley.com/publications/pub_detail.aspx?pubid=4487; Exposure Draft of Final Report of
Advisory Committee on Smaller Public Companies, SEC Release No. 33-8666 (March 3, 2006) [71 FR 11090].
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Reducing the number of record shareholders can be costly. Stock buybacks, reverse
stock splits and the attendant legal costs are particularly expensive for small businesses. In
addition, these transactions can have negative consequences for local communities. As much as
community banks would like to get out from under the heavy weight of SEC registration, they
often have no desire to reduce the number of shareholders, especially if that means
disenfranchising the localized ownership that makes these banks members of the community. As
Daniel Blanton, President and CEO of Georgia Bank Financial Corporation testified before the
SEC Advisory Committee on Smaller Public Companies:

We are reluctant to [de-register] because the Bank was founded on the belief that the
Augusta [Georgia] area needed a locally owned and operated, relationship-based bank.
Most of our shareholders live within our market and all but a few do some business with
the bank. This localized ownership is quite common at community banks across the U.S.
Often times, investing in the local bank is the only remaining investment members of a
community can still make.

For those community banks that cannot reasonably go private due to a large shareholder
base, many could be forced to merge with a larger partner in order to spread out the cost of
compliance. Such regulatory-induced mergers or disenfranchisement cannot be wise public

policy.

Investors Will Continue to be Adequately Protected

The banking industry is not seeking this change in order to “go dark,” and stop providing
investors with disclosures. Community banks are part of a highly regulated industry governed
by numerous statutes and regulations affecting almost every aspect of banking activity. Each
banking institution is regulated by two agencies: the agency that issued the bank’s charter and
the Federal Deposit Insurance Corporation (“FDIC”). Significant financial and other information
regarding every bank and savings association can be publicly viewed on the website maintained
by the FDIC. All banks are required to make annual reports available to both their customers
and investors. Most provide financial and other information to investors through their company
websites.

Indeed, many community banks that elected to de-register under the current regulatory
requirements pledged to make public disclosures on their website of information previously
required to be filed with the Commission. As Mr. Bochnowski will explain at the upcoming
SEC small business forum, keeping shareholders and the public fully informed about the bank’s
performance is essential to its presence as a community bank. The advantage to the small
community banks that would come with de-registration is not a lack of transparency; rather it is a
reduction of regulatory burdens and reporting requirements that pose a disproportionate burden
on small community banks.

Conclusion

Understandably, our members are disappointed that this issue remains stalled despite
having attracted the attention of members of Congress and SEC Chairman Cox. We strongly



believe that it is time for the 500-shareholder threshold to be increased to a level that is an
accurate indication of a public company. Making this overdue change will help restore the
principals of proportionality and balance to our securities laws so that the benefits to the
investing public outweigh the regulatory costs to our nations’ small businesses. Increasing the
shareholder threshold number will significantly reduce the unwarranted regulatory hardship
suffered by these small community banks and allow them to continue to be job incubators on
main street America.

We are encouraged that Mr. Bochnowski will have the opportunity to present the
concerns of our community banks at the upcoming SEC small business forum. We would be
happy to continue to work with your offices to provide additional information on these issues
from our member banks. Should you have any questions, please do not hesitate to contact me or
my colleague, Carolyn Walsh, at 202-663-5253 or cwalsh@aba.com.

Sincerely yours,

Sarah A. Miller

cc: Mauri Osheroff, Associate Director, Division of Corporation Finance
Elizabeth Murphy, Chief, Office of Rulemaking
Gerald LaPorte, Chief, Office of Small Business Policy



Current Capital Crisis Calls for Removal of Outdated Impediments to Community Banks’

Ability to Raise Capital—Shareholder Threshold for SEC Registration Should be Increased

e Currently, Section 12(g) of the Securities Exchange Act of 1934 requires a company with $10
million in assets and 500 shareholders to register its securities with the SEC and
subsequently comply with the SEC’s significant registration and reporting requirements,

including compliance with Sarbanes-Oxley.

e While the $10 million dollar asset size measure has twice been increased since Congress
enacted Section 12(g) in 1964, the shareholder gauge of a public company, the only
measurement of significance for banks has never been updated. If Congress were to update
the shareholder threshold for registration, the SEC would be able to provide much needed

regulatory relief for community banks.

e Banking regulators are currently calling on banks to increase their capital. The outdated
shareholder threshold level prevents small banks from raising capital from investors
in their community because of fear that they will trip over the threshold number and
overnight cause their regulatory compliance costs to skyrocket. Itis bad policy and

should be addressed during this credit crisis—not after it is over.

e Banks with 2000 shareholders or less are local businesses with local shareholders.
These institutions had median revenue of $8.4 million and a median 196 full-time
employees as of the fourth quarter of 2009. It is common for these banks to receive little
or no analyst coverage, have a limited trading market, attract little (if any) institutional
investment and, yet, incur disproportionately high costs of regulatory compliance. The small
benefit that these companies receive from being public is nonetheless compounded by the
disproportionately high costs of regulatory compliance placed on these smaller companies.
In the post SOX era, it is well documented that the costs of being a public company

are disproportionately borne by smaller public companies.

e The ever increasing regulatory costs are exerting significant pressure on banking
organizations to reduce the number of shareholders in order either to avoid registration
requirements or to de-register. However, companies that wish to de-register must either have

less than $10 million in assets or less than 300 record shareholders, and for banks who wish



to deregister, this means somehow reducing their shareholder base below 300 record

shareholders.

Reducing the number of record shareholders can be costly—and in this time of industry
turmoil and credit contraction unwise. Moreover, these transactions can have negative
consequences for local communities. As much as community banks would like to get out
from under the heavy weight of SEC registration, they often have no desire to reduce the
number of shareholders, especially if that means disenfranchising the localized ownership

that makes these banks members of the community.

Making this overdue change will help restore the principals of proportionality and balance to
our securities laws so that the benefits to the investing public outweigh the regulatory costs

to our nations’ small businesses.

Increasing the shareholder threshold number will significantly reduce the unwarranted
regulatory hardship suffered by these small community banks and allow them to continue

being lenders in their communities and job incubators on main street America.
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AMENDMENT NO. Calendar No.

Purpose: To address the shareholder registration threshoid
under the securities laws, and for other purposes.

IN THE SENATE OF THE UNITED STATES—111th Cong., 2d Sess.
H.R.5297

To create the Small Business Lending Fund Program to
direct the Secretary of the Treasury to make capital
investments in eligible institutions in order to increase
the availability of credit for small businesses, to amend
the Internal Revenue Code of 1986 to provide tax incen-
tives for small business job creation, and for other pur-
poses.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by Mrs. HUTCHISON

Viz:
1 At the appropriate place, insert the following:
2 SEC. .SHAREHOLDER REGISTRATION THRESHOLD.
3 (a) AMENDMENTS TO THE SECURITIES EXCIANGE
4 AcTOF 1934 —
5 (1) SEcTION 12.—Section 12(g) of the Securi-
6 ties Exchange Act of 1934 (15 U.S.C. 781(g)) is
7 anmended—
8 (A) in paragraph (1)—
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(i) by striking subparagraphs (A) and

(B) and inserting the following:

“(A)} in the case of an issuer that i1s a
bank, as such term is defined in section 3(a)(6)
of this title, or a bank holding company, as
such term is defined in section (2) of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841), 2000 persons or more; and

“(B) in the case of an issuer that is not
a bank or bank holding company, 500 persons
or more,”’; and

(ii) by striking “commerce shall” and
inserting “‘commerce shall, not later than

120 days after the last day of its first fis-

cal vear ended after the effective date of

this subsection, on which the issuer has

total assets exceeding $10,000,000 and a

class of equity security (other than an ex-

empted security) held of record by”’; and

(B) in paragraph (4), by striking “three
hundred” and inserting “300 persons, or, in the
case of a bank, as such term is defined in sec-
tion 3(a)}(6) of this title, or a bank holding com-

pany, as such term is defined in section (2) of
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1 the Bank Holding Company Act of 1956 (12
2 U.S.C. 1841}, 1200”.
3 (2) SECTION 15—=Section 15(d) of the Securi-
4 ties Exchange Act of 1934 (15 U.S.C. 780(d)) is
5 amended, in the third sentence, by striking ‘“three
6 hundred” and inserting “300 persons, or, in the case
7 of bank, as such term is defined in section 3(a)(6)
8 of this title, or a bank holding company, as such
9 term is defined in section (2) of the Bank Ilolding
10 Company Act of 1956 (12 U.S.C. 1841), 1200”.
11 (b) STUDY OF REGISTRATION THRESHOLDS,—
12 (1) STUDY.—
13 (A) ANALYSIS REQUIRED,—The Chief
14 Economist and Director of the Division of Cor-
15 poration Finance of the Commission shall joint-
16 ly conduet a study, including a cos-benefit anal-
17 ysis, of shareholder registration thresholds.
18 {(B) CosTs aND BENEFITS.—The cost-ben-
19 efit analysis under subparagraph (A) shall take
20 into account—
21 (1) the Ineremental benefits to nves-
22 tors of the increased disclosure that results
23 from registration;



AYO10IT3Y

O 00 -1 N b B W

| T S T o T s T 2 S
hn b W N = O W oo O~ N W R W N =D

S.L.C.

4

(i) the incremental costs to issvers
associated with registration and reporting
requirements; and

(iii) the incremental administrative
costs to the Commission associated with
different thresholds.

(C) TuresHoOLDS.—The cost-benefit anal-
ysis under subparagraph (A) shall evaluate
whether it 1s advisable to—

(1) increase the asset threshold,

(n} mdex the asset threshold to a
measure of inflation;

(i1i) inerease the shareholder thresh-
old;

(iv) change the shareholder threshold
to be based on the number of beneficial
owners; and

(v) create new thresholds based on
other criteria.

(2) REPORT.—Not later than 2 years after the
date of enactment of this Act, the Chief Economist
and the Director of the Division of Corporation Fi-
nance of the Commission shall jointly submit to the
Committee on Banking, ITousing, and Urban Affairs

of the Senate and the Committee on Financial Serv-
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ices of the House of Representatives a report that
includes—
(A) the findings of the study required
under paragraph (1); and
(B) recommendations for  statutory
changes to improve the shareholder registration
thresholds.
(¢) RULEMAKING.—Not later than one year after the
of enactment of this Act, the Commission shall issue

regulations to implement this section and the amend-

11 ments made by this section.



Institutions Impacted by Shareholder Threshold Changes

Pub Traded ABA Total
300 - 2000 Survey Impacted
State Shareholders Respondents* Banks
AK 2 2
AL 6 4 10
AR 2 2
AZ 4 4
CA 29 2 31
co 2 1 3
CcT 2 2
DC 1 1
DE 1 1
FL 8 7 15
GA 9 9 18
HI 1 1
1A 6 4 10
IL 14 14
IN 18 1 19
KS 3 3
KY 6 3 9
LA 6 6
MA 6 6
MD 13 13
ME 3 3
Ml 15 10 25
MN 2 2
MO 7 4 11
MS 4 2 6
MT 2 2
NC 15 7 22
NH 1 2 3
NJ 11 4 15
NV 1 1
NY 25 1 26
OH 26 1 27
OK 2 2
OR 5 5
PA 32 10 42
PR 2 2
RI 2 2
SC 11 4 15
SD 1 1
TN 2 10 12
TX 5 4 9
uTt 2 2
VA 23 6 29
VT 3 3
WA 8 3 11
Wi 6 5 11
WV 7 7
WY 1 1
TOTAL 350 117 467

*Banks under 500 shareholders who expressed
concern about the rule in 2009-2010 ABA capital
survey.

Source: HighlineFi, ABA.
Data as of 2Q2010. As of 9/9/2010.



