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Re: Interests in ABLE Accounts
 

Dear Mr.Fippinger:
 

In your letter dated December 31,2015,you requestthe staffofthe Office of
 
Municipal Securities' view an:
 

{i) whether interests in an account established by a State,or an agency or
 
instrumentality thereofpursuantto the Stephen Beck,Jr., Achieving a Better Life
 
Experience Actof2014'(the"ABLE Act"),offered through an ABLE Act
 
program(an"ABLEProgram")2 are"municipal securities," as defined.in
 
Section 3(a)(29)ofthe Securities Exchange Actof1934,as amended(the
 
"Exchange Act"),and
 

(ii) whether a dealer participating in the sale ofthose interests would be
 
participating in a"primary offering"and thus be subjectto the requirements of
 
Rule 15c2-12 under the Exchange Act.
 

We have notconducted an extensive review ofABLE Programs. Based upon an
 
analysis ofprograms that have been broughtto our attention in your letter and in other
 
communications with the staffofthe Municipal Securities Rulemaking Board(the
 
"MSRB"),however,we do believe that at leastsome interests in ABLE accounts as
 
described in your letter may be"municipal securities"as defined in Section 3(a)(29)of
 
the Exchange Act,depending on the facts and circumstances,including without
 
limitation,the extent to which an ABLE account offered through an ABLEProgram is a
 

The ABLE Actadded Section 529A to the Internal Revenue Code of1986,as amended(2b U.S.C.
 
§529A)(the"Code").
 

Based on materials the MSRB staffhas provided,we understand that ABLEPrograms are established by
 
States under Section 529A(b)ofthe Code as"qualified ABLE programs"through which individuals
 
make contributions for the purpose ofaccumulating savings for qualified disability expenses of
 
beneficiaries. Individuals purchase interests in the trust and the trust assets are invested in a manner
 
consistent with the trust's stated investment objectives. Individuals purchasing trust interests do not have
 
a right to control the investmentoftrust assets. Transactions in interests described in your letter are
 
expected to be conducted by dealers.
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direct obligation of,or obligation guaranteed as t~ principal or interest by,a State or any
 
agency or instrumentality thereof,
 

In response to your second question,we note that Rule 1Sc2-120(7)under the
 
Exchange Act defines a"primary offering"as including an offering ofmunicipal
 
securities directly or indirectly by or on behalfofan issuer ofsuch.securzties. Based
 
upan your letter and communications with MSRB staff, it is our understanding that
 
interests in ABLEProgarams generally are offered only by direct purchase from the issuer.
 
Accordingly,we would view those interests as having been sold in a"primary offering"
 
as that term is defined in Rule TSc2-12. Ifa dealer is acting as an"underwriter"(as
 
defined in.Rule 15c2-120(8))in connection with that primary offering,the dealer may
 
be subjectto the requirements ofRule 15c2-12.
 

Ifyou have any questions regarding these matters,please do not hesitate to
 
contact me at(202)551-5680.
 

Sincerely,
 

Jessica S.Kane
 
Director, Office ofMunicipal Securities
 

In your letter, you compare ABLEProgramsto tom-advantaged college savings plans established
 
pursuantto Section 529ofthe Code("529Plans"},and cite Exchange ActRelease No.70462{Sept.20,
 

2013),78FR b7468,67472-73(Nov. lZ,2013),as well as correspondencefrom Commission staffto the
 

MSRB stating that at leastsome interests in 529Plans may be,depending on the facts and circumstances,
 

municipal securities for p~-poses ofthe Exchange Act. We note for purposes ofsuch comparison that,in
 

connection with no-action reliefsoughtby many higher education trusts with respectto 529Plans,an
 

opinion ofcounsel wasrequired to the effect thatthe issuer is a State,an agency or instrumentality ofa
 

State, or a political subdivision thereof. See, e.g., Letters re:New York College Choice Tuition Savings
 

Program(Sept. 10, 1998);New Hampshire Higher Education SavzngsPlan Trust(June 30, 1998).
 

~~
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U.S.Securities axzd Exchange Com~mussion
 
100~'Street,N.E.
 
Washington,D.C.20549
 

Re: Interests in A~3I~E Accounts
 

Dear Ms.Kane:
 

The Stephen Beck,Jr., Achieving a Bettex Life Experience Actof2014(the"A.BLE
 

Act"}added Section S29Ato the Internal Revenue Code ofI9$6,as amended(the"Cade")to
 

permita state,or anagency orinstrunxentality there€~f,to establish and maintain anewtype of
 

taaf-advantaged savings progz~azzx to help supportindividuals with disabilities in maintaining
 

health,independence,and quality ofLife. Section529A wasmodeled on Section 529ofthe
 

Code.l Section 529ofthe Code,in part,established tom-advantaged college savings plans{"529
 

savings plans"}to encourage savingfarfuture higher education costs.2 The U.S.Securities and
 

Exchange Cornn~iss on(the"Commission")hasdetermined thatintezests offered by such529
 

savings plans are municipal securities under Section 3(a)(29}ofthe Securities Exchange Actof
 

1934,as amended(the"Exchange Act").3
 

Reportto accQmpauy H.R.647,Committeean Waysand Means,H.R Rept_ No.~13­

614,part 1 at7{2014).
 

Section 529also established prepaid twition plans.26 U.S.Code§529{l~)(1){A){i).
 

Undera prepaid tuition plan,aninvestor may purchase hution credits or certificates on
 

behalfofa designated.beneficiary,~rhich entitle the beneficiary to the waiver orpayment
 

ofqualified higher education e~enses.Prepaid tuition plans generally haveresidency
 

requirements.Such credits or certificates generally are not viewed as being municipal
 

securities,and dealers generally do not participate in the mazketing ofprepaid tuition
 

plans.
 

Exck~ange ActRelease No.704b2(Sept.20,2013),78FR b7468,b'7472-73 {I'~Tov. 12,
 

2013}.See Letterfrom Catherine McGuire,ChiefCounsel,Division ofMarket
 

Regulation,U.S.Securities and Exchange Comzxzission,to Diane €i.Klinke,General
 
Counsel,Municipal Securities Rulenial~ing Board(Feb.26,I999)(detPrm?n~g that at
 

leastsameinterests iu higher education trusts are nawai.cipal securities underthe
 

Exc~Zange Act}.
 

1300I Street NW,Suite l000 ~ Washington,DC20005 ~ 202-&3$-1500 (msrb.org ~ emma.msrb.org
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Give~z#fie sir is t es between t.~e struct~e~~AB~.,E accc~u~ts a~td 529savi~~gs play
 
mannerin which interestsin those accounts will be distributed,the Municipal
accounts axzd the 


Securities Rule~naking Board the"MS12B"ar"Board."~ isrequest~~tk~e staffcifthe ~? ee €~f
 

Municipal Securities'{the"staF~')guidance on:
 

(i} 	 whether interestsinanABLEaccount offered through a:n ABLE program are
 
`~nunzc pad securities;'as e~ine in~ectio~ ~(aj(2~~ al e~~c range met,a~
 

{iz) 	 whetheradealer participa#ir~g in the sale ofthose interests would be
 
participat~ag in a"primary o#~ezing"and thus be s3xbjectto the re~}u cementsof
 

Rote 15c2-12underthe Exchange Act.
 

TheBoard has been monitoring ABLE Actdevelopments.TheBoard would considerthe
 

aPP~~cat~on ofI~SRB rc~Ies~a txansact onsinsuch interestsconducted by dealers,however,the
 

Board believes it would beinappropriate to begin such investigation withoutknowing whethex
 
the Board hasthe authorityto doso underSection 15B(b)(2)ofthe Exchange Act Thisdepends
 

on whether such interests are municipal securities under Section 3(a)(29}ofthe Exchange Act.
 

Anoverview ofABLEprogramsand the differences between 529savings plans at~:d
 

ABLEprogzamsfollows.AsHated below,.the staffcifthe MSRB believesthattlhose differences,
 

which prizxaarily relate to qualification fox the program and for the expensesfor which qualified
 

distributions maybeused,are n;ot materialtothe deterrninatioxzoftt~e status ofinterests in A~3LE
 

accounts offered through an ABLE program underthe Exchange Act.
 

.An ABLEprogr i4 isa progza~n.established aid maintained by astate,ar agency oz
 

instnzrnezztatiiy thereof,under which a person may make contributionsto an accountestablished
 

Section 529A{b)(1)ofthe Code defines a qualified ABLEprogram asaprogram
 

established and maintainedbya state,or agency or instrumentality thereof
 

(A) 	under whicha person naay make contributions for ataxable year,forthe
 

benefitofanindividual who is an eligible individualfor such taxable year,
 

to anABLE account which isestablished forthe purpose ofmeetingthe
 
qualified disability e~ensesofthe designated beneficiaa-y ofthe account,
 

(B) 	 whichlimits the designated beneficiary to 1 ABLEaccountfarthe
 
purposesofthis section,.
 

(C) 	which allowsforthe establishmentofan ABLEaccountonlyfora
 
designated beneficiary who is aresidentofsuch State or aresidentofa
 
contracting State,and
 

(D) 	which meetsthe other requirementsofthis section.
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star epassegf~atis~y g ~h~ qualili~d disability ex~e~ esS of~ c~e~~g ated ~ef~cia~y.6
 
SiEZ~ailar to a529savings plan,to establish an:ABLEprogram,astate enactsenabli~;legislation
 
that~er~erall~z~ay fc~rn~atrusttc~ ~c~Id tie cc>~tr~butior~s totie ABLE prc~brat~~ Also similar tc~ a
 
529savir~~s plan,thetrustee,typically tk~e smote treasurer,them mayester .~tc~ ana~ee ent with
 

a prograsza manager(and its affiliates and subcontractors)to provide investrr~ent management,
 

Qualified disab~ity expensesinclude education,pausing,tran~port~tion,employment
 

training and suppflrt,assistive technology anct personal supportservices,health,
 

prevention and weiln~ess,financial managementanal administrative seruices,Iega1fees,
 

expensesfor oversightand monitoring,funeral anc~ btu~€al expenses and other expenses­

26U.S.Cade ~529A(e)(5).
 

A designated beneficiary isau eligible individual who has established an A$LEaccount
 

and is the ownerofsuch account_ An eligible indzviduaal fora taxable year is{i}an
 

indiviclt~.a~ whais entitled ~o benefits based an blindness and.dzsab City under#at e ~S car
 

XVIofthe Social Security Act,and such blindnessar disability occurred before the date
 

on which.the nclividual reached age26,or(ii}an individual for who~za dzsabiity
 

certification is filed with the Secretary ofthe Treasury for such taxable year. 26 U.S.
 

Cade §529A(e)(S)­

S`ee, e.g., S.F.SQS,86'}" Gen.Assembly,Reg_ Sess.(Iowa2015},p.75 — 77,available at
 

http:/Icofllice.legs_iowa.gov/Cool­
ICE/default.asp?Category=bfllinfo&Service=Billboak&menu=false&Yzbi11=SF545("Sec.
 

77. New Section. 12I.2 Creation ofIowaABLEsavings plan trust. AnIowaABLE
 

savingsplan trustis created. Thetreasurer ofthe state zsthetrustee ofthe trust...Sec.
 

78. ~Iew Section. 123Particzpat Qn agreementsfor trust. Oz~ Qr after 7uly 1,2016,the
 

truest naay ester Sato particip~.tion a~eernents with accountownez~ pursuantto the
 

foTlawngtermsand agreements...");S.B.419,78~'Leg.,Reg.Sess.(Nev.24~5},p- 2­

4,available at https://ww~v.leg.state.nv.uslSessian/78t~2Q15C12eports/history.cfm?II}=914
 

("Sec.8.3.ThezegalatiQns mustprovideforthe use ofsavingstrust agreementsand
 

savings trust accountsto apply distributions toward qualified disability expenses ire
 

accordance with26 U.S.C.§529A,as amended....Sec. 11.I.TheNevada ABLE Savings
 

Program Tn~stFund ishereby created[; ...3.TheTrustFund consists of:(a)All money
 

depositedin accordance with savings trust agreements...");North Carolina SessionLaw
 

2015-203,General Assembly ofNorth Carolina SessionZO15,p. 1,available at
 

http://www.ncleg.net/gascriptsBillLookUp/BzllLookUp.pl?Session=2415&BillID=H556
 

{"§147-$6.51.ABLEParogram.{a}Achieving a Better Life Expezience(ABLE}Program
 

Trust.— Thereis established an ABLEPxogram Trustto be administered bythe ABLE
 

Program Board ofTrustees established in G.S.14b-86.52to enable contributorsto save
 

fundsto meetthe costs ofqualified disability expensesofeligible indivzc~uals.(b}
 

Accounts.—Thefollowing provisions applyto an ABLEaccount: (1)An.accountownex
 

or contributor may establish an accountby making an initial contribution to t3ae ABLE
 
Program Trust,signing an applicationform approved bythe Board orits desigaee,and
 

namingthe designated beneficiary..."),
 

http:14b-86.52
http:147-$6.51
http://www.ncleg.net/gascriptsBillLookUp/BzllLookUp.pl?Session=2415&BillID=H556
https://ww~v.leg.state.nv.uslSessian/78t~2Q15C12eports/history.cfm?II}=914
http:/Icofllice.legs_iowa.gov/Cool
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adn~ ~istratiou,recorcik.eep b,repoz-~ina, m~r~~ting,aid c~ e~sir ces fear .e:A.~L~~r~ a .
 

is anticipated thatthe program manager generally wig be are investment anageznez~tfirm (t~iat
 

:~xnay befide sarzie firnl that~arav~de~ prag n m~~~a~e eattothe state's529sv gsplan},
 

and thatthe prog€am manager vvi11 subcon~act v~rith owe or~tac~re ofids a~fiTiates to provide many
 

ofthe services to the ABLE program.It is also anticipated thatthe program manager may retain
 

a~affiliated broker-d~a~er thatis registered wigxh~ Cg~ssz~a~ undertieExch~~~:tactto act
 
asthe primary distributor for the ABLE pr~gzam.
 

~ia~ larto52~savings plans,there are sages c tfederal be e#its asseaciated Zvi
 

westing sa ark ABLE prc~~arn_ Earnings accc~uue free offederalincometax,and distributions for
 

qualified disability expenses are natsubjecttofederalincome tax ar an additional 1(? percent
 

~ec3e~al ~nct~eta.~.8
 

Ho~.vever,there are differences between a529savings plan and anABLE program,but
 
fihose differences neither relate to the basic structure ofthe programs norto haw interests in those
 
programs will belare offered and sold.Rather,those differences primarily relate to qualifica~€on
 
fazthe program and tothe expensesfor which qualified distributions may cover.The staffofthe
 
MSRB doesnot believe any ofthose differences alter the conclusion as tQ thelikely Iegat status
 
ofinterests ~n ~.BLE programs underthe Exchange.pct.
 

The dzffereuees between axtABLEprogram and a529sav zzgs plan include:
 

• Cane accountlimitation — AnABLEprogram mustlimita designated beneficiaryto one
 

account.A designated beneficiary ofa523savingsflan may have multiple accr~unts.
 

Contributions— Exceptin the caseofarollover contribution fra~n another ABLE
 

account,4 an~4BLE account mustprovide that it will notreceive ag~egate
 

contributions.dt~rinb ataxable year ire excess of e a~nua~ g ta~~ e:~clusion ~us~au~~.
 

Contributionsto a529savings plan aze notlimited tothe an~;uat gift tax.exclusion
 

amt.
 

• Eligibility —Thedesignated beneficiaryfor anABLEaccount mustbe an eligible
 
individual — eligibility is based onthe submission ofdisability certification orthe
 

determination,for pwrposes ofcertaiza benefits underthe Social Security Act,.thatthe
 

Thestaffofthe MSRB is aEVare that states may pro~ride certain benefitsfor state residents
 

whocontribute to an ABLE accoiu~t.See MichiganHB4543,signed into Iaw asPublic
 

Act 161(creating anincometax deductionforABLE Actaccounts,with a deduction cap
 

of$5,000for asingle return or$14,000forajointreturn).
 

Amountsinan ABLEaccountmaybe rolled over withoutincometax liability to another
 
ABLEaccountforthesame designated beneficiary or another ABLE accountforthe
 
designated beneficiary's brother,sistez,stepbrother,or stepsister wlao also zs azx eligible
 
individual.
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~:dividual meets tl~e r~quueme~~sfc~r d~s~.~~~ ar bl~dn~s~.~° Tl~e designated
 
beneficiary ofa529savings plan may beany U.S.citizen or resident alien with a valid
 
~cac~al ~ec~rity~.xbe~ar#.axpayer detcation number.
 

• Distributions— distributionsfrom anABLEaccountused fox"qualified disability
 
expenses"of~: esi~nate . be.z3eficiary are not subject tc~ federal ~nco?ne tai. c~~­
qualified disiributio~s~esubjecttc~ federal(and possibly state)income tax.and may be
 
subjectto a 1~ percentadditional federal incometa~~.
 

• Distributionsandimpacton SupplerraentalSecurityIncome — Distributionsfrom an
 
ABLEaccountfor housing expenses orABLE accountsover$100,40Q maynegatively
 

a.~act el~.b~~ity ~'~~Sppleeta~ Sec~.~- I~cae_
 

• Death ofdesignated beneficiary— Az~otuzztsz'erngin an ABLE accountuponthe
 
death ofa designated beneficiary,upto the amountofmedical assistance paid forthe
 
designated beneficiary after establishmentofthe account,.netofany prez~zium paid to a
 
Medicaid Buy-in program underthe state Medicaid plant,maybe required to be paidto
 
the state.
 

• Notice — A.BLE plan pz~ograms are z-equired to(i)notifythe Internal Revenue Service
 
(the"IRS")upon £ozu~atian cifan ABLEaccountofthe name and state ofresidency of
 
the beneficiary and {ii)submitir~fcsrmation Qn a monthly basisregarding disfir~butions
 
and ABLE account balancesto the Social Security Administration.
 

Ifthe staffbelievesthatinterestsint~BLE accounts are municipal securities,the Board
 
intends to un~ertalce a detai"iec~ review o~~ie application ot~its existing rulesto Wiese interests.
 

The Board appreciates the staff's considexatian ofthis request_ Please contactthe
 

undersigned orPamela Ellis at703.'797.b604ifyouneed additional information or have any
 
questions aboutthe MSRB'srequest.
 

Sincerely,
 

RobertA.Fippinger
 
ChiefLegal Officer
 

~0 ~general,the individual's disability or bl~clza.ess musthave occuixed before the elate on
 
which the individual attained age 26.
 


